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peace Lord Oaksey, Sir Madhavan Nair, Sir John Beaumont and Sir Malcolm Macnaghten, 
a “YUSOFALLI MULLA NOORBHOY v. THE KING.* 


, Criminal Procedure Code (Act V of 1898), Sec. 403—Hoarding and Profiteering Prevention Ordinance, 
1943, Sec. 14 Trial in absence of sanétion—Order of acquittal—Retrtal after procuring valid 
sanction—Common Law of England—Plea of autre fois acquit or autre fois convict. 


_ , The whole basis of s. 408(Z) of the Code of Criminal Procedure, 1898, is that the first trial 
`- should have been before a Court competent to hear and determine the case and to recqrd a 
verdict of conviction or acquittal. If the Court was not so competent, it is irrelevant that it 
would have been competent to try other cases of the same class, or indeed the case against 
the particular accused in different circumstances, for example, if a sanction had been obtained. 
Where a trying Magistrate finds that the sanction under which a person is being prosecuted 
before him is bad and the prosecution incompetent, the correct order for the Magistrate to 
pass is to discharge the accused on the ground that he bas no jurisdiction to try him. It is 
not competent for him to pass an order of acquittal. 
A Court cannot be competent to.hear and determine a prosecution the institution of which 
. is. prohibited by. law, e.g: where the law. prohibits the institution of a prosecution in the 
absence of a-proper sanction. The Magistrate is no doubt competent “to decide whether 
- he has jurisdiction to entertain a prosecution and for that purpose to determine whether 
~ a valid sanction has been given; but as soon ashe “decides that no valid sanction has 
~been given, the Court, becomes incompetent to proceed with the matter. 
A proseeution launched without a valid sanction is a nullity. 
Basdeo Agarwalla v. King Emperor, î approved. 

The omission of a party to appeal against an order, which appeal is not incumbent on it, 
cannot convert an order made without jurisdiction into an order passed by s Court of compet- 
ent jurisdiction. 

Craney. Public Prosecutor,” referred to. 

Under the Common Law of England a plea of autre fois acquit or autre fois convict can only 
be raised where the first trial was before a Court competent to pass a valid order of 
acquittal or conviction. 

Ren v. Bowman,? Rea v., Bates and Rea v. Marsham: Pethick Lawrence, Ex parte,’ referred 


to. i 
Reg v. Simpson,’ distinguished. 

Quaere, whether s. 403 of the Criminal Procedure Code constitutes™a complete Code in 
India upon the subject of autre fois acquit or autre fots convict, or whether in a proper case 
the Common Law can be called in aid to supplement the provisions of the section. 

Hence, where a person charged witb an offence punishable under the Hoarding and Pro- 
fiteering Prevention Ordinance, 1948, is acquitted for absence of a valid sanction under s. 
14 of the Ordinance, he can be tried again for the same offence after a valid sanction is 
obtained. Section 408 of the Criminal Procedure Code has no application to such a case. 


APPEAL from a judgment of the Bombay High Court reported at 49 Bom. L.R. 
802, where the facts are set out. 


* Decided, May 80, 1949. ERR from 
Bombay. 
1 [1945] F.C.R. 98, 
8.0. 47 Bom. L. R. 892, 
2 [1021] 2 A.C. 399. 
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W. W. K. Page K.C. and R. K. Handoo, for the appellant. 
J. M. Tucker K.C. and J. M. R. Jayakar, for the Crown. 


Str Jonn Beaumont. This is an appeal by special leave against two judgments. 
. of the High Court of Judicature at Bombay, dated June 17, 1947, setting aside two 
orders of the Court of the Presidency Magistrate. 6th Additional Court, dated 
September 16, 1946, whereby two prosecutions of the appellant for the offences of 
hoardmg and profiteering under the Hoarding and Profiteering Prevention 
Ordinance, 1948, Ordinance No. XX XV of 1948 (hereinafter called “the Ordinance”), 
were held to be barred by reason of the provisions of s. 408 of the Code of Criminal 
Procedure, since in the view of the learned Magistrate the accused had been 
previously tried and acquitted on exactly similar charges and facts by a Court of 
competent jurisdiction. The real question-before the Board is whether in the . 
circumstances of the case the plea of autre fois acquit was open to the appellant, 
and that question in essence depends upon whether the earlier prosecutien was 
before a Court of competent jurisdiction. 

The appellant is the sole proprietor of Messrs, Alladin Dhanji, dealers in crockery, 
glassware, and cutlery, in Bombay. He was charged in the Court of the Presidency ° 
Magistrate, 6th Additional Gourt, under s. 18(Z) read with s. 5 of the Ordinance 
with the offence of hoarding. He was also separately charged in the said Court, 
under s. 18(7) read with s. 6 of the Ordinance with the offence of profiteering. 
He pleaded not guilty to both charges, Section 14 of the Ordinance is in the 
following terms :— ; 

“ No prosecution for any offence punishable under this Ordinance shall be instituted except 
with the previous sanction of the Central or Provincial Government or of an officer not below 
the rank in a Presidency town of a deputy Commissioner of Police, or elsewhere of a District 
Magistrate empowered by the Central or the Provincial Government to grant such sanction.’’ 

Sanction to the appellant’s prosecution had been granted before the institution 
thereof by C. C. Desai, Controller-General of Civil Supplies, who was authorised 
to give such sanction by virtue of a notification of the Government of India duly 

ublished. a 
The separate hearing of the two charges against the appellant proceeded in the 
normal manner under the Code of Criminal Procedure; evidence for the prosecu- 
tion was called, and on October 1, 1945, charges were framed ; subsequently further 
evidence was called for the prosecution and some of the witnesses were recalled 
for. cross-examination, and the case was adjourned to December 17, 1945. On 
that date Mr. Khandalawalla, counsel for the prosecution, made a statement which 
the learned Magistrate took down in the following words :— 

' Yn view of the High Court decision in Revisional Application No. 191 of 1945, as this Court 
is not competent to try this offence, he does not wish to tender the witnesses ‘already examined 
for further cross-examination nor to lead any further evidence.” 

Thereupon the Magistrate recorded an order in the following terms. ‘‘Mr. Mullick’s 
evidence is deleted. Accused acquitted for reasons to be recorded separately.” 

On the same day, the learned Magistrate recorded his reasons for the orders 
of acquittal in identical terms on the two charges. After referring to the said 
statement of Mr. Khandalawalla and the order made upon it the learned Magistrate 
continued :— 

* On a perusal of the said decision, however, I find that the filing of this charge sheet by the 
prosecution itself is invalid in law, because the sanction signed is by the Controller-General under 
a Notification of the Government of India, and the sald Notification does not state that the various 
officers therein mentioned are not below the rank of a District Magistrate. Thus it is the in- 
competence of the prosecution to proceed against the accused without sanction as provided for 
in law. As however the invalidity of the sanction invalidates the prosecution in Court, the 
accused was acquitted.” 

It is clear from this statement of the learned Magistrate that he had read the 
decision of the High Court in Emperor v. Purshottam Harjioan Shah! and on the 
strength of that decision reached the conclusion that the prosecution was in- 
competent. The decision of the High Court’ in that case was that in order to 
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establish the validity of a sanction under s, 14 of the Ordinance, it was essential 
for the prosecution to prove that the officer who signed the sanction was not below 
the rank of a District Magistrate. The Court did not base its opinion as to the 
invalidity of the sanction on the omission from the notification of a statement 
that the officers referred to therein were not below the rank of a District Magistrate, 
as the learned Magistrate seems to have thought. The present case arises in a 
Présidency town, so that, if this decision of the High Court be correct, the prosecu- 
tion hag to prove that the Controller-General of Civil Supplies, who gave the sane- 
tion, was not below the rank of a Deputy Commissioner of Police. As the Controller 
is not in the same cadre as a District Magistrate or a Deputy Commissioner of 
Police, the reluctance of the Crown to undertake the task of establishing the 
comparative status of these officers is understandable. 

In addition to his orders of acquittal the learned Magistrate on the same day 
passed two orders under s. 517 of the Code ‘of Criminal Procedure, directing that 
the cuftlery, glass, and other articles belonging to the appellant which had been 
marked as exhibits in the case should be returned to him. 

The Government of Bombay did not appeal against the two orders of the learned 
Magistrate acquitting the appellant, but against his further orders made under 
s. 517 of the Code of Criminal Procedure the Government filed two appeals, and 
on April 16, 1946, the High Court in such appeals directed that the property 
should be handed over to the Chief Presidency Magistrate, and that the orders 
of the learned Magistrate disposing of the property under s. 517 should be set 
aside. l 

On April 10, 1946, fresh sanctions to prosecute the appellant were obtained 
from the Government of Bombay, and on April 18 fresh prosecutions were instituted 
against the appellant for the same offences and on the same facts as in the former 
prosecutions. 

On September 16, 1946, the learned Magistrate acquitted the appellant, holding 
that the fresh prosecutions were barred under s. 4038 of the Code of Criminal Pro- 
cedure: The Government of Bombay appealed against these orders of acquittal, 
and, on June 17, 1947, the High Court of Bombay allowed the appeals, set aside 
the orders of the learned Magistrate acquitting the accused, and directed that the 
case should be sent to the Chief Preidency Magistrate who was directed to send the 
case to any Magistrate other than the Magistrate who had made the orders of 
acquittal, for disposal according to law. i 

Section 408 of the Code of Criminal Procedure, so far as relevant, is in these 
terms :-— i : i l 

(1) A person who has once been tried by a Court of competent jurisdiction for an offence 
and convicted or acquitted of such offence shall, while conviction or acquittal remains in force, 
not be liable to be tried again for the same offence, nor on the same facts for any other offence 
for which a different charge from the one made against him might have been made under section 
286, ot for which he might have been convicted under section 287. 

(4) A person acquitted or convicted of any offence constituted by any acts may, notwith- 
standing such acquittal or conviction, be subsequently charged with, and tried for, any other 
offence constituted -by the same acts which he may have committed ifthe Court by which he 
was first tried was not competent to try the offence with which he is subsequently charged. 

Ezplanation.—The dismissal of a complaint, the stopping of proceedings under section 249, 
the discharge of the accused or any entry made upon a charge under section 278, is not an acquittal 
for the purposes of this section. ` 

The view which the High Court took was that the previous decision of such 
Court in Emperor v. Purshottam Harjivan Shah was correct, from which it followed 
that no valid sanction for the first prosecution of the appellant had been obtained. 
Following the decision of the Federal Court in Basdeo Agarwalla v. King Emperor, 
which was based on a clause in another Ordinance expressed in language similar 
to that used in cl. 14 of the present Ordinance, the Court held the earlier 
prosecution of the appellant to have been wholly null and void, and that accordingly 
the appellant had not been previously tried by a Court of competent jurisdiction 
within s. 408, Haas f E 
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Before this Board the correctness of the decision of the High Court in Emperor 
v. Purshottam Harjivan Shah has not been challenged, and their Lordships feel 
no doubt that the decision was correct, and that, as it was not proved that the. - 
officer who granted the sanction in the earlier prosecutions was not below the rank 
of a Deputy Commissioner of Police, those prosecutions were without valid sanction. 

Mr. Page for the appellant urged various grounds against the decision under 
appeal. His first contention was that the expressions “Court of competent 
jurisdiction” in s. 408(1) and ‘‘Court....not competent to try the offence” in 
s. 408(4) refer to a Court competent to try the class of cases in which the particular 
offence falls, and do not involve that the Court must be competent to try the 
particular case. In their Lordships’ view this argument is quite untenable. The 
whole basis of s. 408(Z) is that thefirst trial should have been before a Court com- 
petent to hear and determine the case and to record a verdict of conviction or e 
acquittal. If the Court was not so competent, it isirrelevant that it would have 
been competent to try other cases of the same class, or indeed the case against 
the particular accused in different circumstances, for example, if a sanction had 
been obtained. This case fell under s. 408(1), and the terms of s. 408(4) do not | 
call for discussion. 

The next contention urged was that the learned Magistrate did not adjudicate 
on the validity of the sanction. The argument was that the trial had proceeded 
to the point at which much of the prosecution evidence had been given and the 
Magistrate had framed a charge; that at that stage counsel for the prosecution 
refused to attempt to prove that a proper sanction had been given or to call further 
evidence, and that in the circumstances the learned Magistrate had no option but 
to acquit the accused under s. 258 of the Code of Criminal Procedure. This is 
the view of the matter which commended itself to the learned Magistrate and 
induced him to hold that s. 408 was a bar to the second prosecution. This con- 
tention might have had some force in it if it were supported by the facts, if, that is, 
the Magistrate acquitted the accused because he thought-the prosecution had failed 
to prove their case, and if he was not askedto decide, and did not decide, on the 
validity of the sanction. But this is not what happened. It is clear, as already 
noted, that the learned Magistrate himself considered the decision in Emperor 
v. Purshottam Harjivan and came to the conclusion, on the basis of that decision, 
that the sanction was bad, and the prosecution incompetent. This conclusion 
was clearly right, whether or not the Magistrate correctly appreciated the grounds 
on which the decision of the High Court was based. Having reached that conclu- 
sion, the learned Magistrate ought to have discharged the accused on the ground 
that he had no jurisdiction to try him. The orders of acquittal were passed without 
jurisdiction, and could only operate as orders of discharge. 

The next contention, was that the failure to obtain a sanction at the most prevent- 
ed the valid institution of a prosecution, but did not affect the competency of the 
Court to hear and determine a prosecution which in fact was brought before it. 
This suggested distinction between the validity of the prosecution and the com- 
petence of the Court was pressed strenuously by Mr. Page, but seems to rest on no 
foundation. A Court cannot be competent to hear and determine a prosecution 
the institution of which is prohibited by law, and s.14 prohibits the institution of a 
prosecution in the absence of a proper sanction. The learned Magistrate was no 
doubt competent to decide whether he had jurisdiction to entertain the prosecution 
and for that purpose to determine whether a valid sanction had been given, but as 
soon as he decided that no valid sanction had been given, the Court became in- 
competent to proceed with the matter. Their Lordships agree with the view 
expressed by the Federal Court in Basdeo Agarwalla’s case that a prosecution 
launched without a valid sanction is a nullity. f 

The next contention was that as the orders of acquittal passed by the learned 
Magistrate in the first prosecution were not appealed from, they became binding 
on the expiration of the period limited for appeal by art. 157 of the Indian Limita- 
tion Act. This is merely to regard another aspect of the same problem. If the 
orders of acquittal were passed by a Court of competent jurisdiction, though 

wrongly, they would be-binding unless set asidein epee But if the orders were a 
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nullity, there was nothing to appeal against. Itmay wellbe that the Government, 
if embarrassed by the orders of acquittal,-might have applied tothe High Court to 
quash them, and in this connection reference may be made to the decision of the 
House of Lords in Crane v. Public Prosecutor But the omission of Government 
to take such a step, which was not incumbent, could not convert an order made 
without jurisdiction into an order passed by a Court of competent jurisdiction. 
Some emphasis was laid on the conduct of the Government of Bombay in ares 


against he orders passed by the learned Magistrate under s, 517 of the 


ode of 


Criminal Procedure, It may be that the High Court ought not to have entertained 

such appeals, but no,question as to the validity of the orders made in these appeals 

is before the Board. ‘It was rightly conceded by Mr. Page that the action of the 

Government of Bombay in appealing against the orders made by the Magistrate 

e under s, 517 could not operate by way of estoppel to confer jurisdiction upon the 
Magistrate which he did not otherwise possess. l 

The fast point urged by Mr. Page was that even if the case did not fall within 


the 
, the 


terms of s. 408 of the Code of Criminal Procedure, the appellant could none 
less rely on the common law rule that no man should be placed twice in 


jeopardy. But this argument again depends on whether the earlier orders of 
acquittal were valid. Under the common law a plea of autre fots acquit or autre 
fois convict can only be raised where the first trial was before a Court competent to 
pass a valid order of acquittal or conviction. (Rez v. Bowman,* Rex v. Bates,’ and 
Rex v. Marsham: Pethick Lawrence, Ex parte.*) It is true, as pointed out by Mr. 
Page, that those cases are cases in, which there had been a conviction at the earlier 
trial, but their Lordships see no distinction for the present purpose between a con- 
viction and an acquittal. Unless the earlier trial was a lawful one which might have 
resulted in a conviction, the accused was never in jeopardy. The case of Rer v. 
Simpson, on which Mr. Page relied, is distinguishable because the first order on 
which the plea of autre fots it was based was held by a majority ofthe Court 
to be voidable, and not void. This argument therefore fails on the facts, and it is 


not 


necessary for their Lordships to consider whether s. 408 of the Code of Criminal 


Procedure constitutes a complete code in India upon the subject of autre fois acquit 
and autre fois convict, or whether in a proper case the common law can be called in 
aid to supplement the provisions of the section. 

For these reasons their Lordships will humbly advise His Majesty that this 


appeal be dismissed. 
Solicitors for appellant : T. L. Wilson & Co. 


Appeal dismissed. 


Solicitor for respondent : Solicitor for High Commissioner for India. 





Present : Lord Oaksey, Sir Madhavan Nair and Sir Malcolm Macnaghten. 
GOMTIBAI v. KANCHHEDILAL.* 


Will—Probate—Burden of proof-—Testamentary capacity— Undue influence. 


The onus probandi to establish a will lies on the person who propounds it. This onus is in 
general discharged by proof of capacity, and the fact of execution, from which the knowledge 
and the assent to its contents by the testator will be assumed. But where a will is prepared 
and executed under circumstances which excite the suspicion of the Court, it is for those who 
propound the will to remove such suspicion, and to prove affirmatively that the testator 
knew and approved of the contents of the will. 

Where once it is proved that a will has been executed with due solemnities by a person of 
competent understanding and apparently a freeagent, that is, when the propounder of the 
will has discharged the onus, the burden of proving that it was executed under undue Influence 
is on the party who alleges it. Influence in order to be undue must be an influence exercised 
either by coercion or by fraud. The burden of proving undue influence is not discharged 
merely by establishing that a person has the power unduly to overbear the will of the testa- 


02113 AC. 299. 5 [1914] 1 K.B. 66. 
1884) 6 C. & P. 327. * Decided, June 14 1949. Appeal from 
911] 1 K.B. 964. Nagpur. 
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tor. It must be shown that in the particular case the power was exercised, and that it was 
by means of the exercise of that power that the will was obtained. 

Barry v. Butlin,’ Tyrrell v. Painton*, Harwood v. Baker, Boyse v. Rossborough,* and , 
Craig v. Lamoureus,® referred to. i 
Where the disposition contained in a will is apparently just what everybody would expect, 
no inference can be drawn from it, assuming that the testator possessed testamentary 

capacity and that his will was not procured by uddue influence. . 
Baudains v. Richardson,® followed. 5 


Tax facts appear stated in the judgment. 


C. S. Rewcastle K.C. and P. Dingle Foot, for the appellant. 
Sir Thomas Strangman K.C., B. Sen and Miss Tyabji, for the respondents. 


Srr Mapmavan Narr. This is an appeal from the judgment and order of the e» 
High Court of Judicature at Nagpur dated September 29, 1941, which setqgide an 
order of the Additional District Judge of J DED, dated September 20,*1989. 

The appeal arises out of an application made by respondent No. 1 for the grant 
of probate of a will (dated July 81, 1988), executed by one Ganesh Prasad—herein- 
after referred to as the testator—on August 1, 1988, in which he had been 
appointed as the executor. 

The testator died on August 4, 1988, and respondent No. 1, asjthe executor, 
applied for probate of the will on August 29, 1989. 

The appellant Gomtibai is the widow of the testator. She filed a caveat under 
S. 284 (4) of the Indian Succession Act, 1925, on September 15, 1988. In 
her written statement she denied the testamentary capacity of the testator, alleged 
that he was “mentally and physically imbecile and infirm”, and that the will 
had been executed under the undue influence of Maheshwarilal, the natural father 
of the testator, with the help of respondent No. 1. She added that the testator 
had no independent advice and even she was in the dark about it. Execution and 
attestation of the will, which she denied in the statement, are not now in contest, 

The legatees of the will who are the other respondents (respondents Nos. 8 to 6) 
supported the validity and execution of the-will. 

wo questions arising for determination in the appeal are: 

(1) Whether the testator executed the will “in hisright mind, and with disposing mental 
capacity”’ (issue 2) ; 

(2) Was Maheshwarilal in a position to dominate his will, and did he use his position to 
induce him to execute this will? (issue 8), i. e. whether or not the will was executed under 
the undue influence of Maheshwarilal ? i 

The Additional District Judge found both issues in favour of the appellant. 
He held that the testator did not possess the disposing mental capacity, and that 
undue influence was exercised in the preparation of the wil. He accordingly 
refused probate. s - i 

The High Court on appeal set aside that order of the Additional District Judge 
and admitted the will to probate. 

The principles of law applicable to the case not being in dispute, the decision 
of te case depends entirely on a consideration of the evidence which is mainly 
oral, 

The relationship of the testator and the legatees appears from the genealogical 
table on p.7. (This table was prepared by the respondents and is more 
detailed than the one on the record). 

The testator was the natural son of one, Maheshwarilal; he was adopted in 
1917 by Gangabai under the authority of her husband Kashi Prasad, who died in 
1915. The testator was then about 8 years old. After adoption he ceased to be 
a member of his natural family. Maheshwarilal was the brother of Gangabai, the 
adoptive mother. His other sons, grandsons and the widow (appellant) of the 
testator were the legatees under the will. 


1 (1888) 2M. P. C. 480, 4 (1856) 6 H. L. C. 2. 
2 H P, 151. 5 [1920] A. C. 349. 
8 (1840) 18 E.R. 117. 6 11906) A. C. 169. 


1949.]  gomtrmmat 9, KANCHHEDILAL (P. c.)—Sir Madhavan Nair. 7 


Kashi Prasad =»  Gangabai eee 
(d. 4-4-15) (d. 1985-86) l (p. 143) 


(p. 152 foot). p. 156, 1.28) 





b. 1909 (caveatrix and 






(p. 149 foot) appellant, Sunderlal Govind Prasad= Gouri Prasad 
adopted by p. 158) (Respdt. 2) . d. 16-10-48 Munni Bai (adopted by 
Gangabai 4, 5, 17 ~ ~ (p. 240, 1.27 Respdt.4  Gangabai 
152 foot) 
ill d. 81-7-88 
gE: 66, Pt. H 
ut executed 1-8-88. 
(Kanchhedilal, , : ali 
a "5 ) d. in or after sa & Hood ia Rende 
t. 1, p. BI or espdt.& Respdt. 6 t. 3 
d. 4-8-88. 1945 - e 
Aged about 29 f ` 


The will was prepared by B, V. Shukla, pleader (applicant’s witness No. 4). 
He also attested it. The other attestators are V. R. Sen, M.B.B.S, (applicant’s 
witness No. 8), and S. Golchha, advocate (applicant’s witness No. 6). 

In the recital to the will it is stated that the testator is not keeping good health, 
his health does not improve, and the trouble is increasing day by day and his health 
is becoming weaker. It is also stated that the will is executed for the protection 
and management of the property. 

The terms of the will are thus conveniently summarised in the respondent’s 
case : 

“ Under the terms of the will Mst. Gomti Bal (the appellant) was to receive Rs. 50 per month 

for her maintenance, and the back portion of the parlour was to be given to her for residential 
purposes. Out of the remaining properties four annas (one-fourth) share was to be given to 
Sunderlal (respondent No. 2), one anna and four pies (one twelfth) share to Lakhanlal (since de- 
ceased), Badriprasad (respondent No. 5), Dwarkaprasad (respondent No. 6) each, and eight 
anna share (one-half to Govind Prasad (since deceased and now represented by respondents 3 
and 4).” > : 
It was also mentioned in the will that after the death of the testator’s wife the 
poe set apart for her maintenance and residence should be distributed amongst 
his two brothers and nephews, in proportion of their shares. The properties belong- 
ing to the deceased, including moveable and immoveable, after deducting the 
liabilities were estimated as amounting to Rs. 74,442-2-7. - 

A few features of the will specially emphasised by Mr. Rewcastle, the learned 
counsel for the appellant, in support of his arguments may here be noticed. These 
are, (1) the extremely small provision made for the appellant, who always lived on 
affectionate terms with the RE justifiably termed by the learned Judges of 
the High Court as “shabby.” They refer to it in these terms: ‘‘The feature 
about the case which is disquieting is that the wife was not told anything about 
the will and that it deals with her very shabbily ” : (2) The fact that the entire 
property was disposed of by the testator amongst the members of his natural 
family: (8) The absence of a provision in the will for having an adoption made 
by the appellant as the testator was childless at the time of his death. Their 
Lordships will deal with these aspects later in considering the evidence in the case. 
Before aca the evidence, it will be convenient to refer briefly to the principles 
of law applicable to the case, which are really not disputed, so that the evidence 
may be examined from the proper standpoint. a 

The law is well settled that the onus probandi lies on, the person who propounds 
the will, and this onus is in general deckar by proof of capacity, and the fact of 
execution, from which the knowledge and the assent to its contents by the testator 
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will be assumed (Barry v. Butlin). But where a will is prepared and executed 
under circumstances which excite the suspicion of the Court “‘it is for those 
who propound the will to remove such suspicion, and to prove affirmatively that- 
the testator knew and approved of the contents of the document” (T'yrell v. 
Painion?, p. 157). See also Harwood v. Baker.? “Where once it has been proved that 
a will has been executed with due solemnities by a person of competent understand- 
ing, and apparently 4 free agent—‘that is, when the propounder of the will has dis- 
charged the onus’—the burden of proving that it was executed undgr undue 
influence is on the party who alleges it ” (Boyse v. Rossborough'’, p. 49). In the 
case just cited, it is also stated that (p. 48): 

‘* Influence in order to be undue within the meaning of any rule of law which would make it 
sufficient to vitiate a will, must be an influence exercised either by coercion or by fraud.” 
To the same effect is the statement in the earlier case, Barry v. Butlin (p. 491),. 

“ The undue influence and the importunity which if they are to defeat a will musy pe of the 
nature of fraud or duress....” : l 
As observed in Craig v. Lamoureuw,’ the burden of proving undue influence is not 
discharged by merely establishing (p. 857) : : 

“ That a person has the power unduly to overbear the will of the testator. It must be shown 
that in the particular case the power was exercised, and that it was by means ofthe exercise of 
that power that the will was obtained.” 

It follows from what has been said that respondent No. 1, in order to discharge 
the burden lying on him, should show that the testator executed the will in his 
right mind and with disposing mental capacity, and then, in order to succeed, the 
appellant will have to establish that the will was executed under undue influence— 
as explained above. 

The first question for consideration is, had the testator the right mental capacity 
at the time when he executed the will? The evidence bearing on this question 
overlaps the evidence regarding the alleged undue influence and its exercise, Certain 
facts appearing in the evidence serve both purposes. However, their Lordships 
will try to deal with each question separately. The testator was 29 years old 
when he died. He was an unusually fat man with an abnormally bulky body. 
He is said to have weighed 8? maunds some days before his death. He was called 
in derision ‘‘Gobar Ganesh,” which means dull headed. Hewas not educated. 
He was weak minded, as both Courts have found. Possibly he suffered from dropsy. 
This became moreand more intensified towards July, 1988, and ultimately caused 
his death. He was not able to manage his estate or to understand accounts. 
He had no friends and was always lonely. Relying on these, the increasing deterio- 
ration of his health in 1988, which is conceded, the evidence mainly of Dr. D’Silva 
amongst the witnesses, and inferences drawn from certain general circumstances, 
Mr. Rewcastle argued that the intelligence of the testator was very much below 
the usual standard and that he was almost an “imbecile” and signed the will at 
the command of his father without understanding its contents. The learned 
counsel stated that at any rate the circumstances connected with the preparation 
and execution of the will are so full of suspicion that the Court must scrutinise 
the circumstances, and unless it is shown affirmatively that the testator knew the full 
significance of what he was doing when he executed the will, the probate should 
not be granted. 

What their Lordships have to see is whether or not, on the day he executed the 
will, the testator was a free agent possessed of sufficient mental capacity to grasp 
the full significance of the document to which he was putting his signature. Their 
Lordships will first consider the evidence given by the respondents on this point 
before dealing with the grounds urged by the appellant; and as they agree with 
the views of the High Court, they will deal with the matter only very briefly. 

The evidence of Kanchhedilal the executor and of two attesting witnesses shows 
clearly that the testator was in full possession of understanding when he executed 
the will. Kanchhedilal knew the testator from his birth and was his family lawyer 


1 (1888) 2M. P. C. 480. 4 (1886) 6 H. L. C. 2. 
2 [sos] P, 151. 5 [1920] A.C, 849. 
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for a long time. He is a senior lawyer of standing at the Jubbulpore bar. He 
says he saw him on July 81, the night before the will was executed, when the testator 
asked him whether he would consent to be his executor. Kanchhedilal says that 
. on that day he had “a sound mind and clear understanding.” ‘There was no 
cross-examination of the witness on this point. Dr. Sen, one of the attesting wit- 
nesses, treated the testator for some time. He was also the family physician. 
He says the testator signed and executed the will in the presence of all the attesting 
witnesses and that on that day he ‘‘ was possessed of clear understanding when he 
executed the will. I could not call Ganesh Prasad imbecile from what I knew of 
him.” ‘There is very little cross examination with reference to the statement of 
the witness that Ganesh Prasad was possessed of clear understanding on the day 
when he executed the will. The witness asked the testator whether the will was 
all right.and herepliedin the affirmative. Mr. Sukhla, another attesting witness, 
who mso prepared the will, says that the testator : 
. “wag mentally sound and had a proper power of understanding when he gave me the 
instructions to prepare the draft of the will and when the will was scribed out and when the will 
was actually executed. I used to see him at least once a week till his death. He could not be 
stalled imbecile but he was not an intelligent person. His sickness did not impair his intelligence 
or powers of understanding.” 
The High Court does not reject the evidence of this witness though the learned 
Judges say that he would have been more weighty if the draft of the will which he 
had prepared had been produced, saying at the same time that ‘It is however 
only fair to him to say that according to him he handed it over to Ganesh Prasad 
who placed it in a box along with the will.” The respectability of this witness 
cannot be challenged. He is a pleader of some standing. Reading his evidence 
as a whole their Lordships cannot see why it should not be accepted. The evidence 
/ -of the other attesting}witness Sunderlal Golchha, an advocate, is also to the effect 
that the|testator was possessed of sufficient mental capacity at the time when he 
executed the will, He knew the testator from his boyhood. He says he was not 
imbecile but he was not very intelligent. He looked at the will 
“,. . (Ganesh Prasad had glanced over both sides of the will and then he signed it. He was in 
his senses and he recognised the attesting witnesses when he signed the will.” 

To a certain extent some of the appellant’s witnesses may be said to corroborate 
the evidence noticed above. Ramjas, a doctor practising the Indian system of 
medicine, used to treat the testator. He says he treated him for 12 or 18 days 
before his death also, He visited him on the morning of the day when the will 
was executed, Though he says that the condition of the testator was not good, 
that he replied in low tone, that he was not well when he asked him how he was, 
that his tongue was fluttering when he was talking, he said he was ‘‘ in his ordinary 
senses then. I asked him to show his pulse and he extended his hand and I felt 
it.” More or less to the same effect is the evidence of Gomtibai, the appellant. 
She says!“ He did talk on that Monday morning but he used to falter and he could 
not talk ‘after that.” Towards the evening of that day his condition steadily 
grew worse till he died on the 4th. Considering the evidence as a whole their 
Lordships are satisfied that at the time when the will was executed the testator 
possesed sufficient mental capacity to realise the sigificance of what he was doing 
and he executed it knowing full well that he was executing his last will. 

The testator was not a man of high intelligence but the evidence shows that he 
‘was not imcompetent to understand the contents of the will which he was executing. 
Neither the evidence of Dr. D’Silva, the chief medical witness of the opposing party 
on this point, nor the general circumstances relied on by Mr. Rewcastle, is helpful 
in deciding the question. Dr. D’Silva is, no doubt, a highly qualified doctor 
but he was not the testator’s family doctor. He is said to have visited him some 
three years before his death. He does not seem to have treated him though he 
rae he prescribed for him. His evidence was rightly disregarded by the High 

urb, 

The geheral circumstances relied on to show that the testator had not sufficient 
mental pac and that he executed his will under undue influence may be now 
referred to, These are the features of the will to which their Lordships drew 
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attention at the beginning of the judgment, these being the fact that the testator 
made only the paltry provision of Rs. 50 per mensem for his wife’s maintenance 
though he had a rich and valuale estate, that he left all his property to his natural 
family sacrificing the interests of the family which became his after his adoption, - 
and that there was no provision made in the will for having an adoption made by 
his wife as he was childless at the time of his death. On close examination it will 
be found that none of these circumstances would support the inference sought to 
be drawn from them. Their Lordships would agree that the provision made uf the 
will for the maintenance of the appellant is “shabby” in view of the fact that the 
estate left behind by the testator was very valuable ; but the question which their 
Lordships have to consider is, did the testator and the people who advised him 
think that the provision was inadequate? If this disposition contained in the 
will ‘‘ was apparently just what everybody expected” then no inference can he 
drawn from it, assuming that the testator possessed testamentary acity and 
that his will was not procured by undue influence. (See the observa of Lord 
Macnaghten at p. 177 in Baudains v. Richardson!). There is nothing in the evidence 
to show that anyone thought that the provision was inadequate. Mr. Shukla, 
with whom the testator discussed the terms of the will before it was scribed, says: 

“ It did not strike to me that he had made shabby provision for his wife. In my opinion the 

,provision made by him for his wife was an adequate one. I believed that the provision ` made 
for his wife was quite proper for her ordinary comforts. The family to which his wife belonged 
had no high standard of life so far as living was concerned. The charitable and religious ideas 
of the females for doing good for the souls of their husbands did not strike me when I drafted 
the will in which provision was made for the wife of Ganesh Prasad.”’ 
Their Lordships have already stated that they see no reason why this witness 
should not be believed. It is said that this provision in the will may be traced to 
the undue influence exercised on him by his father and that it also shows that he 
was unable to think for himself (because he was mentally so weak) what would be 
an adequate provision for the maintenance of his wife. In this connection it may 
be noted that evidence makes it clear that the appellant’s father and brother had 
free access to the testator during the time when the will was made, and after. 
The appellant in her evidence says that 

“ Sheodinlal my father had been attending Ganesh Prasad practically every day during his 
last illness. . . . He used to come usually in the evenings. He used to talk to Ganesh Prasad about 
his health. My brothers also used to come to see Ganesh Prasad.” 

To the same effect is the evidence of the appellant’s witness Narbada Prasad, who 
says 

“ Sheodinlal used to sit with Ganesh Prasad every day for a fortnight till the death of the 
latter. There was no fixed time for him to come but he used to come and sit with him for at least 
half an hour every time.” 

Neither the father nor the brother has been called on the appellant’s side as a 
witness. In the circumstances their Lordships agree with the view of the High 
Court that : : 

‘‘Sheodinlal’s absence from the witness box can only be due to the fact that he knew that the 

will represented Ganesh Prasad’s wishes and that he would not be able to stdnd up to cross 
examination on the point.” 
If it was the testator’s wish that his wife should be given a maintenance of Rs, 50 
only and he gave effect to it in his will, it cannot be said that it was brought about 
by the undue influence of the father, however much one may feel that the wife 
was left in the cold as a result of the arrangement, 

The other feature of the will, namely the distribution of the estate amongst the 
natural relations of the testator, is also not helpful in supporting the appellant’s 
case. The learned Judges of the High Court have sufficiently dealt with this 
question, and their Lordships accept their view that this arrangement was quite 
natural and what one would expect in the circumstances-o£the-case. The following 
extract from the judgment of the High Count nas 
provision relating to the distribution of th apa. cannot 
considered unnatural: a) 

1 [1906] A. 1)” 3 
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.«..there is evidence to show that there are no other reversioners that the witnesses know 
of, i the line is so long under the Hindu law before those claiming through a female can inherit 
that one can well understand Ganesh Prasad’s desire to provide for his own natural brothers and 
_ néphews rather than run the risk of having the property fall into the hands of persons so remote 
from him as to be complete strangers. The fact that this desire happened to coincide with ` 
Maheshwarilal’s wishes and even that it was what he fully intended to extort ifnot given naturally, 
is neither here nor there, because if that was in ai the testator’s wish and he gave effect to it, 
therg is no case of undue ,nfluence.” 

The abSence of a provision in the will relating to adoption, which was very 
much emphasised in the course of argument, also does nofemppurtnthe appellant’s 
case. Some days after the arguments were closed {kéf Es vere informed 
that the testator was a Hindu of the Agarwala caS$te, “I-i g Ke Hindus 
believe that a son either by birth or adoptiofi_ ednfers spiritual ha „on the 
-triily epresent 


father ; but it would not necessarily follow that+t the wilt does nok 
po of the testator because, being ch Jldtegsy He’ did.20t' maké aprovision 
Visjop/Te 









the wish 
for adoption. In their Lordships’ view the abéende’- f 
adoption in the will cannot be attributed either to™ i 
tor, or to undue influence said to be exercised by Mahesh ver 

On a consideration of the evidence, their Lordships fotar executed 
the will in his right mind and with disposing ee capacity. "ap hy Sh 

The next question for consideration is whether the will came t exec 
by the undue influence of Maheshwarilal, © Evidence does not disclose any specific 
act showing the exercise of undue influence. It-was said that at the time of the 
execution of the will the testator “looked” at his father and then executed the 
will. Their Lordships are unable to draw any inference in favour of undue influence 
or the exercise of it from the fact that both father and son “looked at each other” 
when the latter signed the will. In one portion of his judgment the learned District 
Judge refers to the behaviour of the testator in the presence of his father to show 
that he must have exercised undue influence on the testator. He says: 

“ The evidence shows that Ganesh Prasad behaved like a cat in the presence of Maheshwarilal; 

that he was very dutiful and obedient to him, and that he never knew to say ‘no,’ as expressed 
by Dr. Barat, and therefore there was no alternative for him other than signing the will, as desired 
by the presence of Maheshwarilal on the occasion, Maheshwarilal had supreme control over 
Ganesh Prasad, and he certainly exercised it in securing the present will from him.” 


The above facts do not necessarily show either that the testator did not possess 
mental powers sufficient enough to grasp the significance of what he was doing 
when he executed the will, or that the will was brought about by the exercise 
of undue influence on the father’s part. Facts have to be interpreted in relation 
to the surrounding circumstances and the nature of the people concerned. The 
testator may have behaved very submissively, or may not have spoken in the 
presence of Maheshwarilal. There is force in’ the learned Judge’s observation 
that this is not an uncommon phenomenon in India. It may be conceded that 
Maheshwarilal was a dominant miner | and that his influence was very much 
felt in the management of the household and the affairs of the estate. He and 
his other sons, i.e. the brothers of the teatator and their children, all lived with the 
testator, and the property which belonged to the testator exclusively came to be 
looked upon—at any rate Maheswarilal may be said to have looked upon it— 
as if it belonged to the entire family. This-may no doubt generate a suspicion 
that Maheshwarilal wielded considerable influence over the testator, but it must 
be remembered that there is evidence that the testator wanted to make provision 
for his brothers, and there is no evidence that there were any immediate reversioners 
or others with a claim on the estate whose interests had to be safeguarded. Assum- 
ing that his father influenced the testator in disposing of his prove in the manner 
he had done in the will, there is nothing to show that the disposition was not 
agreeable to his own wishes in the matter. No doubt the term of the will relating 
to the maintenance of his wife—the really disquieting feature of the will—looked 
at from the modern standpoint is not satisfactory ; their Lordships have arad 
dealt withit. Itis said that the will was executed in great secre 
said to have been executed ina “ kole and corner fashion,” 
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as true that the testator’s wife did not know anything about the will; if this is 
unnatural, her father and brothers must have known all about it, and their Lordships 
are unable to draw any sinister inference from the circumstance that the wife did 
not know anything about it. 

Maheshwarilal had no ancestral property when Kashi Prasad asked him to join 
him at Jabbulpore. Kashi Prasad educated him, set him up in business and got 
him married. It is admitted that after the adoption of ee son (the testator) 
Maheshwarilal began to manage the estate. The gravamen of the charge against 
Maheshwarilal under this head (undue influence) is that he joined his brother-in-law 
as a very poor man; by the time of the testator’s death he not only became rich, 
but accounts showed that the estate became indebted to him—apart from the 
fact that under the will all the property was distributed amongst hissons and 
grandsons. -This charge cannot be put more forcibly than has been done by the 
learned Judges. They state as follows :— a 

“ Put shortly the argument was this. We start with two estates, a rich one and 4 poor one. 

The owner of the rich estate adopts the poor man’s son, and the poor man thereupon manages 
the rich man’s estate. The rich man dies, and in a short time we find the rich estate poor and 
the poor estate rich. We find that jn the course of his management the poor man has taken loans 
from the rich man’s estate and then written them off in the rich man’s books. We also find the 
poor man supposedly lending large sums of money to the rich man without any explanation as 
to how the money was come by. In the circumstances, it is argued, that that is enough to swing 
the balance against Maheshwarilal, the poor man in the picture drawn above.” 
The learned Judges have examined the accounts carefully and shown that, as a 
matter of fact, no adverse inference against Maheshwarilal in support of the charge 
of undue influence can be drawn from the facts disclosed by them. It would serve 
little purpose to go through the evidence which has been dealt with in detail by the 
learned Judges. After going through the items of accounts to which their Lord- 
ships’ attention was drawn by learned counsel, their Lordships agree with the 
opinion, of the learned Judges that : 

“ Maheshwarilal did well out of the estate in the sense that they all lived together and that 
he has been able to accumulate something for himself, but we see nothing inherently wrong 
in what he has done ae the relationship and considering the fact that he served without 
pay all these years.. j 
Undue influence, in , order to invalidate a will, must amount to coercion or fraud 
Its existence must be established as a fact and it must also appear that it was 
actually exercised on the testator, 

Considering the evidence as a whole their Lordships are satisfied that the charge 
of undue influence has not been made out. 

For the above reasons their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 


Solicitors for appellant: T. E. Wilson & Co. Appeal dismissed. 
Solicitors for respondents: Hy. 8. L. Polak & Co. 


Present: Lord Oakséy, Lord Reid, Sir Madhavan Natr and Sir John Beaumont. 


SHREE MEENAKSHI MILLS, LIMITED v. THE PROVINCIAL TEXTILE 
COMMISSION ER, MADRAS.* 

Cotton Cloth and Yarn (Control) Order, 1945, Cl. 18B(1) (b}—‘Deliver,” ‘meaning of—Speciftc 
Relief Act (I of 1877), Sec. 456—Whether jurisdiction confined to acts done or to be done within 
the Ordinary Original Ciril Jurisdiction of High Court, 

The word “deliver” in ol. 18B(1) (b) of the Cotton Cloth and Yarn (Control) Order, 1945 
is used in its ordinary broad sense of handing over possession, and covers a case where the 
yarn delivered is to be turned into cloth and brought back to the owner. . 

The scope of the Control Order is very wide. It relates to both dealers and manufacturers 
in their dealings with themselves or with outside persons, the object of the direction under 
cl. 18B being the proper distribution of cloth or yarn of a specified description. The 
operation of the clause is not limited to dealings with the outside publio only, - 


* Decided, July 13, 1949. Appeal from Madras: 
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The jurisdiction of the High Court, under s. 45 of the Specific Relief Act, 1877, is confined 
to acts done or to be done within the limits of its Ordinary Original Civil Jurisdiction. If 
.., the act with reference to which relief is asked takes place outside those limits, the jurisdiction 
is lost, even though the respondent may have his office within those limits. 
Inspector of Municipal Councils and Iaocal Boards, Madras v. Venkalanarasimham, 
approved. 
Tux facts appear stated in the judgment. 


‘Sir Valentine Holmes, P. V. Subba Rao and A. Rahman, for the appellant. 
Sir Andrew Clark, for the respondent. 


Sır Mapuavan Narr. This is an appeal by special leave from a judgment and 
order of the High Court of Judicature at Madras in its crvil appellate jurisdiction, 
dated April 28, 1946, which affirmed a judgment and order of the said High Court 
jn its oripgjaal civil jurisdiction, dated March 29, 1946. 


The appeal arises out of an application to the High Court of Madras made by 
the appellant, the Sree Meenakshi Mills, Limited, under s. 45 of the Specific Relief 
Act, 1877, against the respondent, the Provincial Textile Commissioner, Madras. 
It concerns the validity of certain seizures made by the respondent of yarn belong- 
ing to the appellant. 

The material provisions of s. 45 of the Specific Relief Act are as follows :— 

“45. Any of the High Courts of Judicature at Fort William, Madras and Bombay, may make 
an order requiring any specific act to be done or forborne, within the local limits of its ordinary 
original civil jurisdiction, by any person holding a public offce, whether of a permanent or tem- 
porary nature,....provided :— 

(a) that an application for such order be made by some person whose property, franchise 
or personal right would be injured by the forbearing or doing (as the case may be) of the said 
specific act ; ° 

(b) that such doing or forbearing is, under any law for the time being in force, clearly 
incumbent on such person or Court in his or its public character,... ; 

(c) that in the opinion of the High Court such doing or forbearing is consonant to right and 
justice ; 

(d) that the applicant has no other specific and adequate legal remedy; and 

(e) that the remedy given by the order applied for will be complete. 

Nothing in this section shall be deemed to authorise any High Court- 

+ * + * 


(h) to make any order which is otherwise expressly excluded by any law for the time being 
in force.” 

The application came to be made in the following circumstances :— 

The appellant is a limited lability company and carries on cotton-spinning 
and weaving business in Madura. It spins yarn and weaves it into cloth with 
about 80 handlooms installed in the mill premises. These not being sufficient to 
weave all the yarn produced by the mill, the services of handloom weavers outside 
the mill are engaged by the appellant, Of these outside weavers, some carry on 
business in the neighbourhood of Madura, and others in the neighbourhood of 
Rajapalayam, about 60 miles distant from Madura. The appellant hands over to 
these weavers extra yarn produced atthe mills in order that it may be woven into 
cloth by the said weavers for the appellant and be brought back to the mills as 
finished cloth. Theoutside weavers are pegeid piece rates, i.e. according to the quanti- 
ty of cloth which they produce. The transaction between the appellant and the 
outside weavers 1s not a transaction of sale or a transaction in which.the property 
in the yarn passes to the persons to whom it is entrusted. Both the yarn and the 
cloth made out of it belong to the appellant. It is common case that the transaction 
is one of bailment of the yarn made under a contract by which outside weavers 
undertake to do certain work in relation to the yarn so bailed. The business has 
been carried on by the appellant in this manner since 1944. 


On February 20, 1946, the respondent issued an order under cl. 18B (I) (b) of 
the Cotton Cloth and Yarn (Control) Order, 1945—hereinafter referred to as the 
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“Control Order”—directing the appellant to confine its delivery of yarn to three 
categories of persons, namely :—~ 

(a) Licensed yarn dealers (in accordance with....Clause 18A of the Control Order). e 

(b) To Consumers who purchased yarn directly from the appellant during the basic period - 

1940-42. 

(c) Persons working the appellant’s handlooms erected in the appellant’s spinning mill 
at Madura. ° 
Clauses 18A and 18B of the Control Order are as follows :— a R 

“18A. (1) No manufacturer shall, save in accordance with a general or special permission 
of the Textile Commissioner or in compliance with a direction given under clause 18B— 

(7) sell or agree to sell cloth or yarn to any person who— 

(1) is not a licensed dealer under the rules framed in this behalf by the Provincial Govern- 
ment; and ‘ 

(if) did not as a dealer buy any cloth or yarn from him at any time during the years 1946, 
1941 and 1942 ; 

(b) during any quarter deliver to any dealer, whether in pursuance of a pre-existing 
contract or otherwise, cloth or yarn in excess of his quota determined under sub-clause (2). 

(2) For purposes of sub-clause (7) (b), a dealer’s quota of cloth shall bear to the value of the 
total deliveries of cloth made to all dealers during the quarter by the manufacturer concerned the 
game proportion as the value of the total deliveries of cloth made to that dealer during the years 
1940, 1941 and 1942 bore to the value of the total deliveries made to all dealers during the same 
years by the same manufacturer; and a dealer’s quota of yarn shall be similarly determined. 

(3) Every manufacturer shall maintain a register of contracts and deliveries and shall 
subinit returns in such form and at such time as the Textile Commissioner may prescribe. 

18B. (1) The Textile Commissioner may, with a view to securing a proper distribution of 
cloth or yarn or with a view to securing compliance with this order, direct any manufacturer or 
dealer, or any class of manufacturers or dealers— ; 

(2) to sell to such person or persons such quantities of cloth or yarn as the Textile Com- 
missioner may specify ; 

(b) not to sell or deliver cloth or yarn of a specified description except to such person or 
persons and subject to such conditions as the Textile Commissioner may specify ; 

(c) to furnish such returns or other information relating to his or their undertaking, and 
in such manner, as the Textile Commissioner may specify ; and may issue such further instruction 
as he thinks fit regarding the manner in which the direction is to be carried out. 

(2) Every manufacturer or dealer shall comply with the directions and instructions given 

under sub-clause (1).”’ 
It will be observed that the order passed under cl. 18B (Z) (6) in effect prohibits 
the appellant from delivering yarn to owners of handlooms outside the mill premises. 
Despite the prohibition the appellant continued to deliver yarn to such owners 
in order (as already mentioned) that they might turn the yarn into cloth and bring ` 
the article back to the mills. The respondent considered this to be an infringement 
of his order of February 20, 1946, and seized certain quantities of yarn which had 
been delivered to the outside weavers. : 

In the above-mentioned circumstances the appellant filed the petition under 
s. 45 of the Specific Relief Act (already mentioned) in the High Court of Madras 
for directions to the respondent :—~  - 

‘“(1) to desist from seizing yarn supplied by the applicant to the weavers at or around 

Madura and Rajapalayam for the purpose of converting the yarn into cloth, (2) to restore to the 
applicant yarn already seized, (8) to forbear from seizing yarn that might be entrusted to the 
weavers by the applicant in the usual course of business according to the practice obtaming 
for conversion of yarn into cloth and for costs.” 
As may be seen from the affidavits filed, the main contention of the appellant 
was that the object of the delivery of yarn to the outside weavers was not to transfer 
property to them, but was only for the purpose of weaving the yarn into cloth, 
in other words, the delivery was by way of bailment, which would not be delivery 
which can be prohibited by an order issued by the Textile Control Officer, 

It was contended on behalf of the respondent that he was within his rights in 
issuing the order and that the delivery ofyarn by the appellant to outside weavers 
fell within its scope. It was also contended that the application was not maintain- 
able under s. 45 of the Specific Relief Act, and that the appellant was not entitled 
to any relief under it. 
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K.inhi Raman J. upheld the contentions of the respondent and dismissed the 
etition. The learned_Judge held ‘that the word ‘‘deliver” in cl. 18B(Z) (b) must 

understood in its ordinary sense in the absence of a special notification to the 
` contrary, and if it is understood in this sense, it would includejdelivery of any nature 
that can be controlled by the Textile Commissioner. He also. held that the Court 
had no jurisdiction to give relief to the appellant under s. 48 of the Specific Relief 
Act aS the seizures called into question were made beyond the limits of the ordinary 
original ciyil jurisdiction of the High Court, and further, that even if an order in 
favour of the appellant was made, it would prove futile as it could be frustrated by 
a positive direction made-under sub-cl. (a) of cl. 18B(Z). 

On appeal, the learned Chief Justice and Lakshmana Rao J. held that the delivery 
- of yarn, by the appellant was in contravention of the respondent’s order and 
dismissed the appeal. The learned Judges did not consider the other grounds 
dealt withsby Kunhi Raman J. 

Two qrfestions arise for determination before the Board. These are :— 

(1) Does the delivery of yarn to outside handloom weavers in the present case fall within 
clause 18B(1) (b) of the Control Order ? 

* (2) Is the application out of which the present appeal arises maintainable under section 45 
of the Specific Relief Act ? . À : 

Question No.1. The word “deliver” used in cl. 18B(Z) (b) has not been defined 
anywhere in the Control Order. In the absence of any special explanation of the 
term limiting its meaning it must be understood in its ordinary sense of handing 
over of possession which would include delivery of possession to a bailee. If so 
understood there is no doubt that the delivery of yarn in the present case can be 
controlled by the respondent. The learned counsel for the appellant, Sir Valentine 
Holmes, however, argues that the respondent acting under cl. 18B(Z) (b) can 
control only the delivery of yarn on alienation, and not delivery to a bailee as in the 
present case, who.cannot claim property in the yarn delivered to him by the appel- 
lant. In this connection their Lordships’ attention was drawn to the meaning of 
the term ‘delivery’ given in Benjamin on Sale, 7th edn., p. 711, where the 
following statement occurs :— E 

‘“ There is no branch of the law of sale more confusing than that of delivery. The word is 
unfortunately used in very different senses.... 

The word delivery is sometimes used with reference to the passing of the property in the 
chattel, sometimes to the change of its possession; Ina word, it is used in turn to denote transfer 
of title or transfer of possession.” 

(Reference was also made to Pollock and Wright on Possession in Common 

Law, . 58): - 

EE Mbe learned counsel contends that the word ‘‘deliver’’ used in the clause indicates 
passing of property, i.e. transfer of title in the article delivered, in other words, 
the clause would apply only to a delivery by which property passes in the article. 
To use his own words, by the use of the word “ deliver,” “it is not intended to 
cover a case where the property delivered is to be turned into cloth and brought 
back to its owner.” According to the learned counsel, the order made by the 
respondent could only affect the delivery of an article which “‘ you may have sold 
but not delivered.” If so interpreted, the order may prove useless and of no 
practical value, for the circumstances may be such that the officer seizing the yarn 
may not be able to decide whether it has been sold or not. Their Lordships are 
not prepared to accept such an interpretation of the term. If the ordinary 
meaning of the term is to be cut down in any manner, there must be some indication 
of that intention in the Control Order. Their Lordships have been taken through 
the various provisions of the Control Order but have not been able to get any help 
from them in support of the appellant’s contention which would restrict the usual 
meaning of the term. There is nothing in the Control Order which requires the 
word ‘‘deliver” to be construed in a way different from its usual meaning. 

On the other hand the policy underlying the issue of orders under cl. 18B makes 
it clear that the word ‘“‘deliver” used in clause-(Z) (b) has to be understood in its 
ordinary broad sense of handing over possession ;_ otherwise it will be impossible 
“to secure & pro distribution of cloth or yarn ” of the specified description, 
which is stated deatty to be the object of the orders passed urder that clause. 
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- It was argued on behalf of the appellant that the delivery contemplated under 
ci. 18B(Z) (b) relates only to delivery to the cutside public, and not delivery to 
outside weavers who are bailees, as in the present case. The scope of the Control 
Order is very wide. It relates to both dealers and manufacturers (these terms are - 
defined in clause(c) of the Control Order), in their dealings with themselves or with 
outside persons, the object of the directions issuzd under cl. 18B, as already stated, 
being the proper distribution of cloth or yarn of a specied description. Their 
Lordships do not think that the operation of tke clause is limited to dealings with 
the outside public only, as contended for by the appellant. The object aimed at 
by the clause will not be secured if the scope of the Order is so limited. 

It may be pointed out that cls. 18A and 18B are not to beread together. Clause 
18A relates only to ‘‘ manufacturers” in their relation with the ‘dealers ” 
and concerns itself with prohibition ofsale of cloth or yarn, whereas s, 18B is wider 
in its scope as its object is to prohibit delivery of cloth or yarn to amy person, 
including delivery to a bailee. 

In their Lordships’ view question No. 1 should be answered in the affirmative. 

The next question relates to the maintainability of the application under the 
Specific Relief Act. 

The scope of the provisions of s. 45 restricts the jurisdiction of the High 
Court of Madras to make an order “requiring any specific act to be done or for- 
borne within the local limits of its ordinary original civil jurisdiction.” In the 
present case the appellant desired the Court to direct the respondent to desist from 
seizing the yarn supplied or that might be entrusted to the weavers at or around 
Madura or Rajapalayam and to “ restore to the applicant the yarn already seized.”’ 
Both Madura and Rajapalayam are outside the local limits of the ordinary original 
civil jurisdiction of the Madras High Court, Itis not shown that the yarn seized 
was brought to Madras. It must be presumed that the yarn still remains in 
Madura, where it was seized. It is clear that all the reliefs asked for relate to 
acts done or to be done outside the limits of the ordinary original civil jurisdiction 
of the High Court. It was held in Inspector of Municipal Councils and Local 
Boards, Madras v. Venkatanarastmham!' that :— 

“ The jurisdiction of the High Court under s. 45 of the Specific Relief Act is confined to acts 
done or to be done within the limits of its Ordinary Original Civil Jurisdiction. The High Court 
has therefore no jurisdiction to issue an injunction prohibiting the Inspector of Municipal Councils 
and Local Boards from issuing a circular to, and interfering with the functicns of, District Elec- 
tion Officers who perform their functions in the mufassal.” 


The reasoning of the learned Judges of the High Court with reference to the act 
complained against in that case appears from the following extract of the judg- 
ment (p. 287) :— 

“ It appears that the Inspector has his office in Madras, and we may infer that his circular 
was issued from his office in Madras. But the interference by. that circular with the functions 
of District Election Officers, which the order purported to prohibit, could never take place within 
the limits of the Ordinary Original Civil Jurisdiction of this Court, because, as is admitted, District 
Election Officers perform their functions in the mufassal, outside the limits of the Ordinary 
Original Civil Jurisdiction of this Court.” 

In the present case, on the same reasoning, though the respondent may have 
his office in Madras within the limits of theordinary originalci vil jurisdiction of the 
High Court, it is clear that the act with reference to which relief was asked took 

ae outside the limits of the ordinary original civil jurisdiction of the High Court. 
it therefore follows that the application under s, 45 of the Specific Relief Act is 
incompetent and should on that ground alone ke dismissed. 

In the circumstances, it is not necessary to discuss the further question whether, 
even if an order was made in favour of the appellant, it would be frustrated by a 
positive direction made under sub-clause (a) of cl. 18B(Z), i.e., in other words, 
whether the proviso (e) to s. 45 of the Specific Relief Act would be a bar to the 
granting of the relief asked for in the application. 
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For the above reasons their Lordships will humbly advise His Majesty that-the 
appeal should be dismissed with costs. ' 
Appeal dismissed. 


"Solicitors for appellant: T. L. Wilson & Co. a 
Solicitor for respondent : Solicitor for High Commissioner for India. 





e Presenti: Lord Oaksey, Lord Reid, Sir Madhacan Nair, and Sir John Beaumont. 
SRI SRI SHIBA PRASAD SINGH v, MAHARAJA SRISH CHANDRA NANDI.* 


Indian Contract Act (IX ef 1872), Secs, 72, 21—Contraci— Mistake of ae one of fact--Effect 
on contract. 


. Section 72 of the Indian Contract Act, 1872. makes no distinction between mistakes of 
_ fact and mistakes of law. Payment “by mistake” must refer to a payment which was not 
legally sue and which could not have been enforced: the “mistake” is thinking that the 
money paid was due when in fact it was not due. Once it is established that the payment 
_ in question was not due, it is irrelevant to consider whether or not there was a contract 
between the parties under which some other sum was due. It is not that every sum paid 
* under mistake is recoverable no matter what the circumstances may be. There may in a 
particular case be circumstances which disentitle a plaintiff by estoppel or otherwise. 
Where, therefore, money is paid under a. mistaken belief that it was not legally due, 
it is sufficient to bring the case within a. 72. 
__ Ifa mistake of law has led to.the formation of a contract, s., 21 enacts that that contract 
< is not for that reason voidable. If money is paid under that contract, it cannot be said that 
that money was paid under a mistake of.law ; it was pald because it was due under s valid 
contract, and if it had not been paid, payment ‘could-have been enforced. ‘ .. 
. Jagadish Prosad v. Produce Exchange Corpn., approved. ` 
Wolf & Sons v. Dadyba Khim & Co. tand Appavoo v. S. I. Ry. Co., disapproved, 


THE facts appear stated in the judgment. 


W. W. K. Page, P. Dingle Foot and Alfred Stone, for the appellant. 
J. M. Pringle and R. K. Handoo, for the respondent. 


Lorp Rem. The appellant is the owner of the Jharia estate. In 1898 his 
predecessor granted a mining lease of.a part of that estate to the predecessor of 
respondent No.1. The terms of that lease are set out in a kabuliyat of October. 22, 
1898, which begins; “ This kabuliyat regarding Mourushi Mukarrari, i.e. permanent 
settlement on commission of coal-land is executed to the following effect.’ The: 
provision, the meaning of which is in dispute in the present litigation, is as follows : 

“1. That for the quantity of coal which I shall raise from the leasehold entire 1108 bighas 
18 kathas of coal land‘of Ekra I shall pay commission, i.e., royalty on steam coal, rubble coal; 
hard coke and soft coke at the rate of 8 annas per ton and for rubble and dust for burning brichs 
at 1 anna 6 pies per ton, Be it stated that I shall pay royalty at the present fixed rate-for the coalz, 
which will be despatched by the East Indian Railway line. But in future if the Bengal Nagpur 
Railway line is constructed and the freight of coal becomes less-by 2 annas at least or more than 
what is fixed at present per ton, I shall pay royalty for those coals, which shall be despatched 
in the aforesaid manner at the said reduced freight, at 5 annas per ton on steam, steam- rubble; 
soft coke and hard coke and 2 annas 6 pies per ton on rubble and dust for burning bricks. -But 
if the said raflway freight becomes less than 2 annas per ton, the amount which will be reducéd 
will be enhanced on the rate of royalty at present fixed on steam, steam rubble, soft coke and hard 
coke and enhanced by half thereof on rubble and dust-for burning coal.” -- Bei ig 

There follows s number of other provisions- for an- annual -minimum- toal 
for interest, for hypothecation of the tenant’s property at the colliery and: for 
other matters which need not be further referred. to at this pcint. 

In 1898 when the lease was granted.the only railway available for transport. of 
coal from this district was the East Indian Ra'lway, but it was contemplated 
that the Bengal Nagpur Railway might be extended so as also to serve this district. 
The Bengal Nagpur Railway was so extended and the extension. -was aes for 


* Decided, July 18, 1949. Appeal fom. 2 (1919) I. L. R, 44 Bom. 681,, o. o. 
Pata a yes 1c g.c. 21 Bom. L.R. 986.  -  ¢cor 
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traffic in 1908. ‘Atthetime when the lease was granted the freight for coal from the 
colliery to Calcutta was Rs. 8 annas 11, but in 1902 this freight was reduced to 
Rs. 8 annas 2, and after some fluctuation both the East Indian Railway and the 
Bengal Nagpur Railway maintained the freight at Rs. 3 annas 2 from 1904 for 
many years. ° 

The interpretation of the clause quoted above gave rise to litigation in 1910 
between the then lessor and lessee. This litigation ended in an appeal to His 
Majesty in Council and the judgment of their eae was delivered on March 8, 
1917, by Lord Parmoor. The question‘at issue was whether the lessor was entitled 
to the enhanced rate of royalty provided in that clause, and after quoting the clause 
the judgment proceeded :— , 


“ The royalty clause fixes a royalty of 8 annas per con of steam coal, steam rubble, hard and 
soft coke, and of 1 anna 6 pies per ton ofbrick burning rubble and dust, raised and despatched cg 
sold by the lessee. These latter words are important in construing the clause. A, contrast is 
drawn between coal or rubble despatched and coal or rubble sold at the pit’s mouth, an@the claim 
for an enhanced royalty on coal is made in respect of cogl despatched by rail. It does not appear, 
and it is not material, whether at the date of thelease any coal was despatched in any other way 
than by rail. The only railway which served the coal field at the date of the lease was that of thé 
East Indian Company. The clause provides that royalties at the present fixed rate should be 
paid on all coal despatched by the East Indian Company, subject, however, to a future contin- 
gency :— 

‘But if, in future, the Bengal Nagpur Railway being constructed, the freight on coal is 
reduced by 2 annas cr more per ton thenon all coals despatched in the aforesaid manner (ukta 
rupey) at reduced (Kam) rates royalty would be paid at 5 annas per ton of steam coal, steam rubble, 
hard and soft coke, and 2 annas 6 pies per ton of brick burning rubble and dust.’ 

The Bengal Nagpur Railway has been constructed, and it has been correctly held in both 
courts that, as a consequence of this construction, a reacjustment was made in the freight on coal. 
It was further assumed throughout the hearing, both before the Subordinate Judge and in the 
High Court, that, in the readjustment, the freight on coal had been reduced by more than 2 annas 
per ton as compared with the freight in operation on the East Indian Campany’s line at the 
date of the lease. On this finding and assumption the contingency on which an enhanced royalty 
would become payable has become operative, but it is said that this enhanced royalty is only 
payable in respect of coals sent over the Bengal Nagpur line and only so far a3 the Bengal Nagpur 
Railway Company charge a differential rate less thar the rate charged by the East Indian 
Railway Company. 

Their Lordships cannot find any reference to such a differential rate in the terms of the clause 
or any support for the argument of the appellant under this head. The decision of the Subordi- 
nate Judge is rested on evidence of the intention of the parties to the deed, but this evidence is 
clearly inadmissible. In construing the terms ofa deed the question is not what the parties may 
have intended, but what is the meaning of the word whith they used. 

Apart from any question of differential rate, it is clear from the context that the words ‘coals 
despatched in the aforesaid manner at reduced rates ’ cannot be restricted as applicable only to 
coals sent over the Bengal Nagpur system. At the date when the lease was executed, no coals 
had been despatched over the Bengal Nagpur system and the deed speaks from the date of its 
execution. It might be argued that, grammatically, tae words in question referred only to coals 
despatched by the East Indian Company but this construction would be adverse to the contention 
of the appellant. If the words in question are not limited in their application to coal despatched 
by the East Indian Company, they must refer back to the earJier context in the clause and include 
all coals despatched by rail at a reduced rate, either by the East Indian Company or the Bengal 
Nagpur Company. Their Lordships are of opinion that this is what the words naturally mean, 
and agree in the judgment of the High Court.”’ 


After this judgment royalty was regularly paid at the enhanced rates of 5 annas and 
2 annas 6 pies per ton until 1928. At this period Messrs. H. V. Low & Go., Ltd., 
were managing the colliery for the lessees and they had been in the habit of paying 
the royalty. During 1928 payment of royalties fell into arrear and on January 28, 
1924, the lessee the Raja of Kasimbazar himself paid Rs. 57,069-8-0 to the lessor 
“in full payment of Ekra royalty from lst January to September 80, 1928.” 
This payment was calculated at the enhanced ~ates of 5 annas and 2 annas 6 pies 
per ton. Messrs, Low’s agency was terminated in February, 1924, and before this 
date Mr, F.F. Lyall, C.LE., 1.C.S., had been appointed manager of the Kasimbazar 
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Estate. On March 8, 1924, Mr. Lyall wrote to the Rajah of Jharia, the lessor, 
stating that the rate of freight for coal had been raised on April 1, 1921, to Rs. 8-18-0; 
‘that the highest rate of royalty of 5 annas and 2 annas 6 pies per ton was “only 
payable on coal which may be despatched at a freight of 2 annas less than the freight 
which was in force at the time of the execution of the lease ” ; and that the lessor 
had been very much overpaid. He added ‘ Please note that we shall make no 
further payments on account of royalty until this excess is wiped out.” The lessor’s 
managerewrote in reply “Iam sorry you have put a wrong construction upon the 
lease and the Raja is not prepared to accept the same ; the contingencies mentioned 
in the lease having happened, the Raja is entitled to claim the enhanced royalty for 
all time to come.” After some further correspondence the lessor’s manager wrote 
to the lessees on August 18, 1924, “‘ It is useless carrying on further correspondence 
#3 there is no chance of the matter being settled out of Court. If you think you 
are entitled to any refund you may sue for the same.” 

The dontentions of the parties bad been clearly stated. The lessor contended 
that once the higher rate of royalty had come intooperation, it was permanent and 
not affected by a subsequent rise in the rate of freight. On this view there had 

en no overpayment and royalties were still payable at the higher rate. The 
lessee on the other hand maintained that on a true construction of tbe lease the 
higher rate of royalty was only payable on coal despatched by rail at a freight more 
than 2 annas below the freight at the date when the lease was entered into. On 
this view the higher rate of freight ceased to operate on April 1, 1921. By continu- 
ing to pay at the higher rate from that date until September 80, 1928, he had paid 
Rs. 68,680 more than was due, and he was entitled to retain future royalties up 
to this amount and thereafter to pay at the lower rates. The lessee acted on this 
view of his rights. He made no further payment of royalties until August 20, 
1925, and from that date onwards he continued to pay royalty at the lower rates. 

The lessor protested and did not acquiesce, but he took no steps to enforce what 
he asserted to be his rights until he raised the present action on February 5, 1986. 
In view of the provision for hypothecation contained in clause 10 of the lease the 
lessor, the present appellant, was able to bring his action in the form of a mortgage 
suit in which he claimed an account for the previous twelve years on the footing 
that royalty had been due throughout that period at the higher rates, and that 
he was entitled to interest on arrears unpaid. 

On June 29, 1987, the Subordinate Judge at Dhanbad held that during the 

eriod in question royalty had only been payableat the lower rates, but that the 
essee, the present respondent, was not entitled to set off against such royalty the 
amount of his earlier overpayments, and that no interest was due. On this footing 
he held the plaintiff, the present appellant, entitled to a decree for Rs. 52,197-5-6 
in addition to a small sum in respect of a matter not now in dispute. After certain 
further procedure the High Court at Patna on December 4, 1942, decided the 
case on appeal. affirming the decision of the Subordinate Judge on the main issues 
but allowing in addition certain interest. Against that decision an appeal and 
cross appeal have been taken to His Majesty in Council. 

The main contention for the appellant before their Lordships was that once 
the higher rate of royalty had come into operation, as it did in or about 1908, 
it was permanent and not affected by any future rise in railway freights. It was 
not and could not be argued that this question was determined in the appeal of 
1917. Their Lordships then held the contingency on which an enhanced royalty 
would become payable, a fall in railway freight in consequence of the construction 
of the Bengal Nagpur Railway, had become operative: and that the enhanced 
royalty was payable on coal despatched both by the East Indian Railway and by 
the Bengal Nagpur Railway. Butthis decision does not touch the question whether 
that enhanced royalty would continue to be payable if the rate of freight rose 
again to or beyond what it was when the lease was executed. This question must 
now be decided. ; 

The obligation of the lessee set out in clause 1 of the kabuliyat is that on,the 
occurrence of two events, both of which have happened, ‘‘I shall pay royalty for 
those coals which will be. despatched in the. aforesaid manner at-the said reduced 
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freight at 5 annas per ton....” It has been decided that ‘‘in the aforesaid 
manner” means by either of the Railways mentioned. ‘‘ At the said reduced 
freight ” must refer back to ‘‘if....the freight of coal becomes less by 2 annas 
at least or more than what is fixedat present per ton,” and must therefore mean 
at a freight 2 annas or more below that in force at the date of the lease. The 
crucial question of construction can be stated thus: Do the words ‘‘at the said 
reduced freight ” qualify the words “‘ those coals which will be despatched in the 
aforesaid manner’ so as to limit the obligation to pay at 5 annas etce to coals 
which will be despatched ‘“‘ at the said reducec freights ’? or on the other hand 
do the words “at the said reduced freight ” have some different purpose and 
effect so that the obligatién to pay at 5 annas continues to attach to all coals 
despatched no matter what the freights may become in future. 


The argument for the appellant was that tae leading words of the kabuliya 

‘“‘mourushi mukarrari”’’ require that the payment under the lease shail be at a 
rate permanently fixed. But the decision of their Lordships in 1917 established 
' that, as regards all coal despatched by rail , the rates of royalty which were origin- 
ally due under the lease—8 annas and 1 anna 6 pies—had ceased to operate and 
rates of 5 annas and 2 annas 6 pies had come into operation. Therefore the words 
‘“‘mourushi mukarrari ” must be read in a sense consistent with at least one varia- 
tion of the rates of royalty at a date which could not be predicted when the lease 
was entered into. If that is so there can in their Lordships’ view be no insuperable - 
obstacle to those words being read in a sense consistent with more than one such 
variation. | 
. The plain and obvious meaning of the provisions of clause 1 is that the higher 
rates of royalty shall be payable on coals despatched “‘ at the said reduced freight’’ 
and on no other coal, so that if and when the freight rises to or beyond the original 
figure, the higher royalty is not payable, but ifand when the freight is 2 annas or 
more below the original figure, the higher royalty is payable. This is a simple 
and resonable construction of the words which the parties have used and their 
Lordships haye found nothing in the contract which is inconsistent with it. 
- To appreciate the argument for the appellantit is necessary to examine the last 
sentence in clause 1. It was possible that a reduction of freight following on the 
construction of the new railway might occur Dut be less than 2 annas and the 
last sentence provides for this contingency. It is badly expressed and must be 
read-as meaning ‘ But if the said railway freight becomes less by less than 2 annas 
per ton....” In that event the rates of royalty are to be enhanced but by less 
than the full enhancement provided for in the preceding sentence. This is a 
reasonable provision which follows naturally on the preceding sentence and in no 
way conflicts with it. The argument for the appellant was that the sole purpose 
of the words “‘at the said reduced freight” in the preceding sentence is to differentiate 
that sentence fromthe last sentence in the clause. Their Lordships are unable 
to accept this argument. ‘There is no need for any words for that purpose, and if 
that were their purpose, these words would be ill-chosen. Their Lordships have 
no doubt that that is not their purpose and that on this matter the decision of 
the High Court is right. 

As the freight for coal despatched by rail after April 1,1921, exceeded the freight 
charged when the lease was made, it follows that after that date the lessee was 
only bound to pay royalties at the lower rate or 8 annas and 1 anna 6 pies per ton. 
But the lessee continued to pay royalties at the higher rates of 5annas and 2annas ` 
6 pies per ton on coel despatched by rail during the perod from April 1, 1921, to 
September 80, 1928, and so overpaid the lessor. The High Court have held that 
the lessee was not entitled to set off the amount of this overpayment against the 
royalties which subsequently became due by him, and the cross appeal has been 
taken against this decision. The ground of tie decision of the High Court was 
that the overpayment had. been made because the lessee, the respondent, and his 
agents were unaware of their right under the lease; that this was not a mistake cf 
fact but was a mistake of law; that the law of India in this matter is the same as 
the Jay of England; and that under the law of England money overpaid in such 
circumstances could neither be recovered nor set off against other payments due. 
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Harries C. J. said: 


“ There can be no doubt that under English Law money paid under a mistake of fact is 
recoverable but generally speaking money paid under a mistake of law is not recoverable. This 
« has been clearly laid down in a large number of English authorities. The Indian Contract Act 
though it deals with the effect of mistakes of fact and law upon a contract has no express provision 
relating to the effect of payments made under such mistakes and it appears to me -that the law 
relating to the matter is the same in this country as it is in England.” 

Thé learngd Chief Justice appears to have overlooked the provisions of s. 72 of the 
Indian Contract Act. This section was only mentioned in pas-ing by the Subordi- 
nate Judge and it would seem that it wa: not argued or only faintly argued before 
the Subordinate Judge or in the High Court that s. 72 applied to ‘this case. 
The appellant, the respondent in the cross appeal, submitted to their Lordships 
ae in these circumstances their Lordships shonin not now receive an argument 

sed on g. 72, but their Lordships are unable to exclude from their consideration 
the provwsions of a public statute. It is regrettable that their Lordships do not 
have the assistance of the views of the High Court on this matter. Their Lordships 
impute no blame to the learned Judges of the High Court, but they feel bound to 
tonsider the argument which has now been adduced. 

‘Section 72 enacts: ‘f A person to whom money has been paid or anything deli- 
vered by mistake or under coercion must repay or return it.” This section makes 
no distinction between mistakes of fact and mistakes of law, but it must of course 
be read together with the rest of the Act, and in particular with oS, 21 and 22 which 
also deal with mistake. Section 21 enacts: ° 

“A contract is not voidable because it was caused by a mistake as to any law in force in 
British India, but: a mistake as to a law not in forte in British India has the same effect as a 
mistake of f 
Section 22 enacts : “A contract is not voidable merely because it was R, by 
one of the parties to it being under a mistake as to a matter of fact.” 

The construction of s. 72 has givenrise to differences of opinion in India. There 
is a considerable body of authority dealing with the meaning of “coercion” in this 
section, but their Lordships have not found in those authorities anything which is 
of material assistance in deciding the present case. The authorities which deal 
with the meaning of “‘mistake” in the section are surpri:ingly few and it cannot 
be said that there is any settled trend of authority. "Their Lordships are therefore 
bound to consider this matter as an open question. i 

Those learned Judges who have held that mistake in this context must be given 
a limited meaning appear to have been largely influenced by the view expressed in 
Pollock and Mulla’s.commentary on s. 72 of the Indian Contract Act where it is 
stated (Indian Contract and Specific Relief Acts, 1981 edn., p. 402): “Mistake 
of law is not expressly excluded by the words of this section :- but section 21 shows 
that it is not included.” For example in Wolf & Sons v. Dadyba Khimji & Co 
Macleod J. said referring to s. 72 (p. 648): 

. .On the face of it ‘mistake’ includes ‘mistake’ of law. : 

But iti is said that under section 21 a contract is not voidable on the ioin that the parties 
contracted under a mistaken belief of the law existing in British India, and the effect of that 
section would be neutralised if a party to such a contract could recover what he had paid by means 
of section 72 though under section 21 the contract remained legally enforceable. 

This seems to he the argument of Messrs. Pollock and Mulla and as far as I can see it Ja 
sound.’ 

In Appavoo v. S. I. Ry. Co.? Ramesam and Jackson JJ. say.(p. 178) : 

“Though the word ‘ mistake’ in s. 72 is not limited it must refer to the kind of mistake 
that can afford a ground for relief as laid down in ss. 20and 21 of the Act....Indian Law seems 
to be clear, namely, that a mistake, in the sense that it is pure mistake as to law in India resulting 
in the payment by one person to another and making it equitable that the payeé should retain 
the money is no ground for rellef.” 

Their Lordships have found no case in which 4n opinion that “mistake” in s. 72 
must be given a limited meaning has been based on any other ground. In their 
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Lordships’ fae this reasoning is fallacious. If a mistake of law has led to the 
formation of a contract, s. 21 enacts that that contract is not for that reason 
voidable. If money is paid under that contract, it cannot be said that that money 
was paid under mistake of law: it was paid because it was due under a valid . 
contract, and if it had not been paid, payment could have been enforced. Payment 
“by mistake” in s. 72 must refer to a payment which was not legally due and 
which could not have beer enforced: the ‘‘mictake” is thinking that the money 
paid was due when in fact it was not due. There is nothing inconsistent in enacting 
on the one hand that if parties enter into a contract under mistake in law, that 
contract must stand and is enforceable, but on the other hand that if one party 
acting under mistake of law pays to another party money which is not due by con- 
tract or otherwise, that money must be repaid. Moreover if the argument based 
on inconsistency with s. 21 were valid, a similar argument based on inconsistency 
with s. 22 would be valid and would lead to the conclusion that s. 72 does not even 
apply to mistake of fact. The argument submitted to their Lordships vas that 
s. 72 only applies if there is no subsisting contract between the person making 
the payment and the payee, and that the Indian Contract Act does not deal with 
the case where there is a subsisting contract, but the payment was not due under it? 
But there appears to their Lordships to be no good reason for so limiting the scope 
of the Act. Once it is established that the payment in question was not due, it 
appears to their Lordships to be irrelevant to consider whether or not there was a 
contract between the parties under which som2 other sum was due. Their Lord- 
ships do not find it necessary to examine in detail the Indian authorities for the 
wider interpretation of “mistake” in s. 72. They would only refer to the latest of 
these authorities, Jagadish Prosad v. Produce Exchange Corpn.,1 in which a carefully 
reasoned judgmen wa: given by Sen. J. Their Lordships agree with this judgment. 
It may be well to add that their Lordships’ judgment does not imply that every 
sum paid under mistake is recoverable no matter what the circumstances may be. 
There may in a particular case be circumstances which disentitle a plaintiff by 
estoppel or otherwise. l 

In this case there was not sufficient evidence to show why the lessee and his 
agents made the overpayments. They may have acted on inadequate information, 
they may have taken a wrong view of their lega. rights or they may have continued 
paying at the old rates without giving any thought to the matter. But it is clear 
that there was no intention to make a present to the lessor of money which was not 
due. The money was paid under the belief taat it was legally due. This belief 
was mistaken. In their Lordships’ view that is sufficient to bring the case within 
s. 72 and therefore the cross eae must succeed. That being so the question of 
interest involved in the appeal does not now avise. 

Their Lordships will therefore humbly advise His Majesty that the appeal 
should be dismissed and the cross appeal allowed and the plaintiff's suit dismissed 
with costs in the Courts in India to the defendant. The appellant will pay the 
costs of the appeal and cross appeal. 

Appeal dismissed. 

Solicitors for appellant: Douglas Grant & Dald. 

Solicitors for respondents : Barrow, Rogers & Nevill. 


1 [1946] A. I. R. Cal 248. 
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Present: Sir Harilal Kania, Ki., Chief Justice, Mr. Justice Fazl Ali, Mr. Justice Patanjali Sastri, 
Mr. Justice Mahajan and Mr. Justice Mukherjea. 
F. W. HEILGERS & CO. v. NAGESH CHANDRA CHAKRAVARTY.* 
Payment of Wages Act (IV of 1936), Secs. 2, 20, 28—Industrial Disputes Act (XIV of 1947}-— 
“ Wages,” definition of—Agreement to grant annual or profit-sharing bonus—Whether such 
agreement illegal. 
— In order to bring a particular payment under the definition of ‘‘ wages”’ in s. 2(vi) of 
the Payment of Wages Act, 1986, two things are necessary:-(1) a definite sum, and (2) a 
contract indicating when the sum becomes payable. Unless there is an express provision for 
e paying a stipulated sum, the definition will not cover such a payment. 

The employees of a mill company claimed bonus for work done by them during the period 
of wer, the grant of annual bonus equivalent to one month’s pay and the introduction of a 
profit-sharing scheme. The dispute was referred to an Industrial Tribunal. On the question 
whether the claim to payment of all the three kinds of bonus could not be considered because 

* it violated the provisions of ss. 20 and 23 of the Payment of Wages Act, 1936 ;— 

Held, that the whole scheme of the Payment of Wages Act, read along with the Industria 
Disputes Act, showed that there was nothing to prevent such an agreement being made 
between an employer and employee, and much less to make such agreement illegal and 
prohibited by the Payment of Wages Act; and that, therefore, s. 28 of the Act did not 
prevent the employees from entering into such an agreement which was advantageous or 
beneficial to them. 3 us 

THe facts appear in the judgment. , 


Sachin Chowdhury, Samarendra Nath Mukherjee, and P. P. Ginwalla, instructed 
by P. K. Chaterjee, for the appellant. 

Sir S. M. Bose, Advocate-General of West Bengal, with H. K. Bose, instructed 
by P. K. Bose, for respondent No. 1. l i 

P. K. Sanyal and P. Burman, instructed by P. K. Bose, for respondent No. 2- 


Kanra C.J. Thisisanappealfrom a judgment of the High Court of Judicature 
at Fort William in Bengal. The appellant (petitioner) is a firm registered under 
the Indian Partnership Act and carries on business in Calcutta inter alia as the 
managing agent of the Titagarh Paper Mills Company, Ltd., and other companies. 
At all material times the company had employed about 5,400 workmen and 870 
clerks. Early in December, 1946, two trade unions of the company’s employees 
were formed and registered under the-Trade Unions Act. On March 14, 1947, 
there was a strike which continued up to May - 28, 1947. The employees 
claimed from the company bonus for work done by them during the period of war. 
They further claimed the grant of annual bonus equivalent to one month’s pay 
for the years 1945 and 1946 and lastly they claimed the introduction of a profit- 
sharing scheme, with effect from January, 1947, which will give them a profit- 
sharing bonus in each succeeding year. The first claim was made on the footing 
that there was an agreement to pay such bonus. The second claim was on the 
footing that the same should be considered as terms of their employment during 
the years 1945 and 1946. The last claim was on the footing that such a term of 
employment should be considered to exist for the subsequent years. On February 
6, 1948, the Government of West Bengal made an order under the Industrial 
Disputes Act, 1947, referring the dispute for adjudication, to the Industrial Tribunal 
consisting of Shri Nagesh Chandra Chakravarty.’ In spite of-the protest of the 
appellant firm, Mr. Chakravarty intimated that he would proceed with the 
enquiry and the appellant thereupon filed a petition before the High Court for the 
issue of writs of certiorart and prohibition, and for an order, in effect, under s. 45 
of the Specific Relief Act. 

Before the High Court various contentions were raised by the parties but they 
were not all argued’ before us. It appears that before the High Court it was 


* Decided, March 30, 1949, Civil Appeal No, 12 of 1949 from Calcutta, 
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contended that the payment of a bonus was a gratuity and therefore it could not be 
subject of an industrial dispute. This point was not pressed before us. Mr. 
Chaudhury, who appeared for the appellant, based his whole contention on the 
wording of the Payment of Wages Act (Act IV of 1986). He contended that the . 
claim to payment of all the three kinds of bonus could not be considered because 
it violated the provisions of ss. 20 and 28 of the Payment of Wages Act, and 
any attempt to order payment of such bonus would be illegal and therefore could 
not be within the jurisdiction of the Tribunal appointed under the Industrial 
Disputes Act. It was conceded that unless the claim to the bonus fell within the 
definition of Wages Act, the dispute between the parties was an “‘industrial dispute” 
within the definition of that expression in the Industrial Disputes Act. It has 
therefore to be decided whether such claims for bonus fell under the definition of 
wages under the Payment of Wages Act. 

In s. 2(vi) of that Act, “wages” is defined as follows : . 

“t Wages’ means all remuneration, capable of be:ng expressed in terms of moné@y, which 
would, if the terms of the contract of employment, expr2ss or implied, were fulfilled, be payable, 
whether conditionally upon the regular attendance, gocd work or conduct or other behaviour of 
the person employed, or otherwise, to a person employed in respect of his employment or of work 
done in such employment and includes any bonus or other additional remuneration of the nature 
aforesaid which would be so payable and any sum payable to such person by reason of the 
termination of his employment.” 

By s. 4 of the Act it is provided that every person responsible for the payment 
of wages under s. 8 shall fix the period in respect of which such wages shall be 
payable and that no wage period shall exceed one month. By s. 5(2) of the Act it is 
provided that such wages must be paid before the expiry of the 7th or 10th day 
after the last day of the wage period in respect of which wages are payable. The 
contention of the appellant is that if under the terms of employment the bonus 
was payable in respect of work done during any particular period, the claim to 
payment of such sum would be wages under the definition of that word in that 
Act, and as no wage period under s. 4 could exreed one month, a contract to pay 
the bonus as claimed would be contrary to the plain words of the Payment of 
Wages Act, It is pointed out that the bonus as claimed could not be ascertained 
till the net profits of a particular year were escertained and therefore the sum 
could not be paid during the months in which it was earned. If so, it was argued, 
that the payment of such bonus would be unlaw-ul and would amount to an offence 
under s. 20 of that Act. In this connection it was pointed out that s. 28 of the 
Act made any contract or agreement entered into by an employee of relinquishing 
his right under the Payment of Wages Act null and vaid in so far as it purported 
to deprive him of such right. 

In our opinion this line of reasoning omits to consider the scheme of the Payment 
of Wages Act and the words used in the definition of “ wages ” in that Act. The 
scheme of the Act was clearly to prevent employers from delaying payment of the 
amount earned by the workmen beyond the p2riod mentioned in the Act. But 
this assumes that the payment of an ascertained sum had become due and the 
employer had delayed payment. The definition of “wages” properly read shows 
that the amount must be an ascertained sum before it falls under the definition. 
Indeed, it expressly includes the word bonus or other additional remuneration 
which would be payable under the contract of employment. In order to bring a 
particular payment under the definition of ‘‘ wages,” two things are necessary— 
(1) a definite sum, and (2) a contract indicating when the sum becomes payable. 
The last portion of the definition shows that payments stipulated to be made by 
reason of the termination of employment are also wages. That will be in the 
nature of damages. It is obvious that unless there is an express provision for 
paying a stipulated sum, the definition will not cover such a payment. Any 
other interpretation of the section will lead tc very anomalous results. It will 
prevent the making of any agreement between an employer and employee under 
which the employees can share in the profits of the company. If the appellant’s 
contentions were accepted, such an agreement will be illegal. In our opinion the 
whole scheme of the Payment of Wages Act, read along with the Industrial 
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Disputes Act, shows that there is nothing-to prevent such an agreement being 
made between an employer and employee, and muchless to make such agreement 
illegal and prohibited by the Payment of Wages Act. Section 28 of the Payment 
of Wages Act also in our opinion does not support the argument of the appellant. 
It only prevents an employee from contracting away his rights which are given by 
the Payment of Wages Act. It does not prevent him from entering into an 
agreement advantageous or ‘beneficial to him. 

It was, next contended that under s. 15 of the Payment of Wages Act specific 
machinery is provided to enforce payment of wages and the Tribunal set up under 
the Industrial Disputes Act will not have jurisdiction te deal with this matter. 
In our opinion this argument is unsound. It need not however be considered 
further because it presupposes that the claim for bonus as made by the employees 
falls under the definition of wages. Having regard to our conclusion on the first 
point abaut the nature of the bonus claimed, this question does not arise. 

As ng other questions were argued before us in this appeal, the appellant’s 
contentions are rejected. The appeal fails and is dismissed. The appellant to 
pay the costs. of respondent No. 2. 
j , Appeal dismissed. 





Present: Sir Harilal Kania, Ki., Chief Justice, Mr. Justice Fazl Ali, Mr. Justice Patanjali Sasiri 
and Mr. Justice Mahajan. 


THE CORPORATION OF CALCUTTA r. THE GOVERNORS OF ST. THOMAS 
SCHOOL, CALCUTTA.* 

Government of India Act, 1935, (26 Geo. F, c. 2), Sec. 154—Premises requisitioned by Government 
under Defence of India Rules—Erection by Government of additional structures on premises—Claim 
for exemption from kability to tawn—Applicabikily of s. 164—Definilion of “property” -Structure 
put upon land belonging to another—W hether owner of land owner of structure. 

The word ‘property’ in s. 154 of the Government of India Act, 1985, is used in the context 
without any limitation and will embrace every kind of property. 

The assumption that when someone puts up a structure on land not belonging to him, 
the owner of the land is the owner of the structure, cannot be accepted as a correct assump- 
tion in India in all cases. 

The Central Government requisitioned certain land with buildings thereon in 1042 under 
T. 76 (r. 75-A of the Amended Rules) of the Defence of India Rules. The premises were 
assessed to consolidated rates under the Calcutta Municipal Act. The CentralGovernment 
after acquiring possession erected additional buildings on the land. At the general re- 
valuation made under the Calcutta Municipal Act the cost of the additional structures was 
taken into account for the purposes of assessment. On the question whether the value of 
the buildings put up by the Government should be excluded in the re-valuation, it was 
contended that by the order of requisition the land was not vested in the Government and, 
therefore, the structures erected on the land would be the property of the owner of the land 
and s. 154 of the Government of India Act, 1985, was not applicable :— 

Held, that the additional structures were property, and as in India the ownership of a 
building was not necessarily related to the ownership of the land on which the building stood, 
the buildings were vested in the Government and would, therefore, be covered by the main 
part of s. 184 of the Government of India Act, 1985, and not by the proviso to that section, 

The meaning of “property” adopted in Governer-General of India v. Corpn. of Cal., 


approved. 
PE Narayan Das Khettry v. Jatindra Nath Roy Chowdhury,* followed. 
Thakoor Chunder Pormantk v. Ramdhone Bhuttacharjee® and Secretary of State for India 
v., Satischandra Sen‘, referred to. 
Whether any particular property falls within the exemption provided in s. 154 of the 
Government of India Act, 1985, must depend on what is “ property ° within the meaning 
` of that section and not on what is regarded as a unit for purposes of assessment under a local 


Municipal Act. 
Tue facts are stated in the judgment. 
* Decided, April 20, 1949. Case No. 5 of S.C. 29 Bom. L.R. 1148. 
1948. l 8 (1866) 6 W.R. 228, F.B. 
1 (1947) 52 C.W.N, 178. 4 (1980) L.R. 57 I.A. 889, 
2 1827) L, R. ö4 LA. 218, z : B.C; LL.B. 58 Cal. 888, 
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‘Radha Benode Pal, Samarendra Nath Mukherjee, and Krishna Lal Banerjee, 
instructed by R. R. Biswas, for the appellants. 

N. Barwell, P. h. Sen Gupta, instructed by Genpat Rat, for the respondents. 

Sir Noshirøan P. Eagineer, Advocate-General of India, with V. N. Sethi, instruct- 
ed by P. A. Mehta, for the Intervener (Governor-General of India). 


Kania C. J. This is an appeal from a judgment of the High Court of J ae 
at Fort William in West Bengal. The materia. facts are these. 

Premises No. 4, Diamond Harbour Road, which is within the uate limits 
of Calcutta, comprise 6% bighas, 10 cottas, 8 chittacks and 18 square feet of land 
with buildings thereon. The respondents who are the Governors of St. Thomas’ 
School are the owners of the land and ofthe buildings which were constructed thereon 
before April 1942. Those premises have been assessed to consolidated rates undere 
s. 127(b) of the Calcutta Municipal Act. An assessment at the general six yearly 
re-valuation was made in 1988-89. Unless re-valued in the interval that would 
remain in operation till December 31, 1944. 

In April, 1942, the said premises were requis.tioned, under r. 76 (r. 75-A of the, 
Amended, Rules) of the Rules made under the Defence of India Act, for the purposes. 
of the Government of the Federation, and possesion was taken by the Central 
Government on Avril 12, 1942. A memorandum of agreement between the res- 
pondents and the Governor-General in Council was executed on February 26, 1948. 
It recited that the immoveable property, part.culars whereof were set out in the 
schedule thereunder, had been requisitioned under the Defence of India Act, 1939, 
and the Rules fremed thereunder, and that on April 12, 1942, possession was 
taken under the authority of the Government, ard that as the owners had represent- 
ed that all compensation in respect of the said property was payable to them and 
to no other person, it was mutually agreed to settle the amount of compensation 
at Rs. 4,500 per month with effect from. April 12, 1942, so long as the 
Government should remain in possession thereof and the requisition continued. 
It was further stipulated that except an advance of Rs. 5,000 the owners were not 
to claim or be entitled to any other compensation in connection with that requisi- 
tion. Clause 8 provided as follows : 

“The owners shall meet and pay the revenue, rent, Municipal taxes and all other outgoings 
relating to the said property whether payable by the owners or the occupier thereof.” 


The schedule was in these terms: 
** Premises No. 4, Diamond Harbour Road, St. Thomas’ Girls’ School situated in the city of 
Caleutta.”’ 


Thereafter the Central Government erected several buildings on the premises 
at a cost of about Rs. 8 lakhs. In the last quarter of 1944-45 there was an inter- 
mediate re-valuation under s. 131(c) and (d) of the Municipal Act and an enhanced 
amount was imposed on the premises by the appellants from the first quarter of 
1944-45 up to the third quarter of that year. This intermediate assessment is 
not the subject of the proceedings in this appeal. 

After this intermediate re-valuation, the Central Government put up further 
structures at an additional cost of about Rs. 50,000. At the general re-valuation 
made under s. 181(7) of the Municipal Act in the last quarter of 1944-45, the 
cost of all the additional structures erected by the Central Government, of the 
total value Rs. 8,50,000, was taken into account and the annual value under s. 127 
(b) of the Municipal Act was determined at Rs. 98,870. The respondents objected 
to this assessment before the Chief Executive Officer of the appellants. The Deputy 
Executive Officer reduced the valuation of the land, with the result that the annual 
value was reduced to Rs. 77,878. He rejected the respondents’ contention that 
the value of the buildings put up by the Government should be excluded in the 
‘ ye-valuation. From that decision an appeal was filed in the Court of the Small 
Causes under s. 144(1) of the Municipal Act. That Court accepted the contention 
of the respondents and held that the structures put up by the Government were 
exempt from Municipal taxes and therefore should not be included in the valuation. 
The Court thus reduced the annual value to Rs. 60,874. The Court rejected the 
contention of the respondents that the whole assessment should be set aside. 
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From that judgment an appeal was preferred by the Corporation to the High Court. 
Pending that appeal, in Gov.-Gen. of India v. Corpn. of Cal.1 a Division Bench 
ef the Calcutta High Court decided that s. 154 of the Government of India Act 
applied to buildings constructed under similar circumstances in that case and 
the proviso was.not applicable. Treating: that decision as binding, the Division 
BE which decided the appeal in the present casé, dismissed the appellants’ 
appesi, As the case involved an interpretation of s. 154 of the Government 
dia Act, 1985, the High Court however granted a certificate under s. 205(Z) 

of that Act. The appellants have therefore brought this appeal to this Court. 

The relevant portion of r. 75-A of the Defence of India Act runs as follows: 

“(1) If in the opinion of the Central Government or the Provincial Government, it is 
necessary or. expedient so to do for securing the defence of British India. public safety, the 
maintenance of public order or the efficient prosecution of the war, or for maintaining supplies 
‘and services essential to the life of the community, that Government may by order in writing 
requisition any property, moveahle or immoveable, and may make such further orders as appear 
to that Government to be necessary or expedient in connection with the requisitioning... 

(2) Where the Central Government or the Provincial Government has requisitioned any 
property under sub-rule (1), that Government may use or deal with the property in such manner 
as may appear to it to be expedient, and may acquire it by serving on the owner thereof, or where 
the owner is not readily traceable or the ownership is in dispute, by publishing in the. official 
Gazette, a notice stating that the Central or Provincial Government, as the case may be, has 
decided to acquire it in pursuance of this rule.. 

(4) Whenever in pursuance of sub-rule (2) or sub-rule (2) the Central Seta or the 
Provincial Government requisitions or acquires any moveable property, the owner thereof shall be 
paid such compensation as that Government may determine :” = 
Section 154 of the Government of India Act, as adapted by the India (Provisional 
Constitutional) Order, 1947, runs as follows :— 

“ Property vested in His Majesty for purposes of the Government of the Dominion shall, save 
in so far as any Dominion law may otherwise provide, be exempt from all taxes imposed by, or by 
any authority within a Province or Acceding State : 

Provided that, until any Dominion law otherwise provides, any property so vested which WAS 
immediately before the commencement of Part ITI of this Act Hable, or treated as Hable, to any such 
tax, shall, so long as that tax continues, continue to be liable, or to be treated as liable, thereto.’’ 
In the Calcutta Municipal Act, 1928, Chapter X deals with taxation. Section 124 
permits a consolidated rate not exceeding 28 per cent. of the annual valuation 
determined under that Chapter to be imposed by the Corporation upon all lands 
and buildings in Calcutta for the purposes of that Act. 

In the petition of appeal filed by the appellants they urged grounds, in addition 
to the interpretation of s. 154 of the Government of India Act, 1985. They 
contended that the Government was the absolute owner of the materials and not 
of the buildings, as there could be no ownership of buildings without the ownership 
of the land on which the buildings were erected. They further contended that 
as the additional structures were linked with the premises and formed one unit 
for the purposes of assessment, the proviso to s. 154 of the Government of India 
Act rendered the additional structures liable to be taxed. We permitted counsel 
for the appellants to urge those grounds under s. 205(2) of the Government of 
India Act, although they were not covered by the certificate granted by the 
High Court. 

The main arguments of the apelis is that the buildings jut up by the Govern- 
ment cannot be separately assessed because the land on which the buildings stand 
is not vested in the Government, It was therefore argued that as the valuation 
js of the whole area, as one unit, the exemption given to the Crown lands under 
s. 154 of the Government of India Act cannot- exclude the new structures from 
assessment. It was argued that the order of requisition legalised what would 
otherwise have been a trespass and there was no lease in favour of Government 
so as to give to the Government any interest in the land on which the new structures 
were put up. It was therefore contended that s. 154 of the Government of India 
Act was not applicable. In the. alternative it was contended that the proviso 
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would be applicable because the unit of re-valuation and assessment was the whole 
area, and as that unit was already taxed before April 1987, the additionalstructures 
should be included in the re-valuation. : bts 

In our opinion, the contentions of the appzllants cannot be accepted. The 
facts in the present case show that when Government requisitioned the property 
under r. 75-A(2) of the Defence of India Rules, the Government was entitled to 
use or deal with the same in such manner as may appear to it expedient. Although 
the agreement of February 26, 1948, does not provide for the erection, of frésh 
structures or state what is to be done (if they are put up) when the property is 
released from requisition, it seems clear that the authority to deal with the property 
in such manner as may appear to the Government expedient, given in r. 75-A(2), 
is wide enough to allow them to put up new structures. It was argued on behalf 
of the appellants that by the order of requisition the land was not vested in the, 
Government and therefore the structures erectec. on the land would be the property 
of the owner of the land. This contention is based on the assumption that when 
someone puts up a structure on land not belonging to him, the owner of the land 
is the owner of the structure. We are unable to accept the correctness of this 
assumption in India in all cases. In Narayan Das Khetiry v. Jatindra Nath Roy* 
Chowdhury a question arose about the compulsory acquisition of land before the 
removal of a house standing thereon and the division of compensation payable 
on the acquisition of the property. The Judicial Committee of the Privy Council 
held that in India there was no absolute rule of law that whatever is affixed or 
built on the soil becomes part of it, and is subject to the same rights of property as 
the soil itself. Their Lordships approved of a passage from the judgment of Sir 
Barnes Peacock in Thakoor Chunder Pormantck v. Ramdhone Bhuttacharjee.? The 
passage runs as follows (p. 228): 

“ We have not been able to find in the laws or customs of this country any traces of the 

existence of an absolute rule of law that whatever is affixed or built on the soil becomes a part of 
it, and 1s subjected to the same rights of property as the soil itself.” 


This rule has been accepted for many years as a correct pronouncement of the 
position in India. In that case the Privy Council was considering the Government’s 
power’ of sale for arrears of revenue and the Board held that although the land 
which was subject to revenue charges was liable to be sold, special words indicating 
the intention of the Legislature to make the building erected thereon subject to such 
sale were necessary. They therefore held that cn a sale of the property the owner- 
ship of the building did not pass to the purchaser by reason of the revenue sale. 

Section 154 raises two questions for deterniination when an exemption from 
liability to tax is claimed— 

(i) whether tax is claimed in respect of property ; and 

(ii) whether such property is tested in the Government. 
The word “‘properiy” is used in the context without any limitation and therefore 
should bear its ncrmal meaning. Interpreted in that way it will embrace every 
kind of property. As observed by Langdale M.R. in Jones v. Skinner’ (p. 90): 

s property’ is the generic term for all that a person has dominion over, It is the most 

comprehensive of all terms which could be used inasmnch as it is indicative and descriptive of 
every possible interest which the party can have.” 


Without attempting to define affirmatively what the generic term will cover, it is 
sufficient for us to hold that the buildings in question are property, and as in India 
the ownership of a building is not necessarily related to the ownership of the land 
on which the building stands, the buildings in the present case were vested in the 
Government. It is therefore clear that the main part of s. 154 covers the case. 
In Secretary of State for India v. Satischandra Sent Sir George Lowndes, in 
delivering the judgment of the Board, recognised the principle that houses could 
be erected upon land by the licence of Government, the buildings being recognised 
as the property of the persons by whom they were erected while the land remained 


1 (1927) L.R. 54 LA. 218, - 8 Lee 5 L.J. Ch. 87. 
s.c. 29 Bom, L.R. 1148. 4 1080) L.R. 57 I.A. 889, 
2 (1866) 6 W.R. 228, F.B, gc. I L.R. 58 Cal. 858. 
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in the ownership of the Government. In our opinion, the meaning of “property” 
adopted in, Gov-Gen. df India v. Corp. of Cal.' 1s correct. 

--It was next contended on behalf of the appellant that under the Calcutta 
' Mane pal Act the consolidated rate is imposed on buildings which include the 
subjacent land, both being valued together for purposes of assessment and ‘‘pro- 
perty” in s. 154 as applied to buildings should be understood accordingly. This 
argument iS te firstly, because the method of valuation or assessment 
adopted ia a Provincial Act cannot create or alter the liability to tax. Moreover 
this argument is mistaken because it overlooks the other provisions of the Municipal 
Act under which land and buildings are capable of being separately valued and 
exemptions are granted in cases of land or building under specified circumstances. 
By way of illustration we may point out s. 126 which deals with exemptions from 
the consolidated rate. It is there provided, inter alta, as follows : 

“ And the Corporation may either wholly or partially exempt from the consolidated rate any 
land or building used exclusively for purposes of public charity.” 
Again in s. 126(8) it is provided as.follows : i 

t The Corporation may exempt the owner of any hut from the payment of whole or any 
portion of the consolidated rate payable in respect of such hut and in any such case they may 
exempt the owner of the land on which the hut is built or not as they think fit.” 
In- this respect the provisions of ss. 127, 181(2) (d), 182 and 159 of the Caleutta 
‘Municipal Act may be noticed also. - 

This reasoning also leads to the rejection of the second contention of the appel- 
lants. The contentién is that as the unit of taxation is the area mentioned in 
the schedule to.the agreement and as that unit was subject to taxation before 
April, 1987, the exemption in favour of the Crown given in s. 154 could not be 
availed of. Whether any particular property falls within the exemption provided 
in s. 154 of the Government of India Act must depend on what is “‘property”’ 
within the meaning of that section and not on what is regarded as a unit for purposes 
of assessment under a local Municipal Act. The question is whether what is sought 
to be taxed is property and, if so, whether the same is vested in the Government. 
If the answer to both‘these is in. the affirmative, the question is whether that pro- 
perty was liable to tax before April, 1987. In the present case the answer is 
clearly in the negative because the additional structures were all put up after 1942, 
and therefore were not subject to the municipal tax before April, 1987. The 
result is that all the contentions of the appellants urged before us are rejected. 
The appeal therefore fails and is dismissed with costs. 


we Appeal dismissed. 
CRIMINAL APPELLATE. 


Before the Hon'ble Mr. M.C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
EMPEROR v. KISHORI SHETTY.* 

Bombay Akbari Act (Bom. V of 1878), Sec. 14 B(1), proviso—Repeal of proviso by Bom. Act VI af 
19L0—-Whether such repeal ultra. vires Bombay Provincial Legislature—Constitution Act, 
construction of-—Government of India act, 1935, 7th schedule, Lists I, II, III, construction of- 
Trespass by Provincial Legislatures upon field of Central Legislature— Legislative practice. 

The repeal of the proviso to s. 14 B (7) of the Bombay Abkari Act, 1878, by Bombay Act 

- VI of 1940, in so far at least as it referred to the possession of “foreign liquor. . .purchased 

by any person for his bona fide private consumption” was not ultra vires the Bombay Fro- 
vincial Legislature. 

In construing items in the lists contained in schedule 7 to the Government of India Act, 

J 10985, it is the duty of the Court to try and reconcile the different items that appear in the 

different lists. Where there is overlapping, attempt must be made to give such a meaning 

to each item as would lead to as little conflict and friction as possible. As between list I 
and list I, list I must prevail. In the hierarchy of lista, list I occupies | a pre-eminent 
position.” ` 


1 (1947) 52 C.W.N. 178. sentence passed by D. S. Babrekar, Presidency 
* Decided. August 11, 1949. Criminal Magistrate, 5th Court, Bombay. 
Appeal No. 255 of 1949, against conviction and 
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In considering any legislation, what the Court has to first look at is the true effect of that 
legislation. It has to consider what the legislature was legislating about in substance and it 
has also to determine whether in substance the subject-matter dealt with falls within one of the 
items in the lists. 


The scheme of the Government of India Act is that to the extent of list IT the Provincial 


legislature is supreme and sovereign, and as a sovereign legislature it has full legislative 
competence to deal with all matters that arise out. cf and fall under any of the items oflist TI. 

The next question is whether in legislating with regard to a matter which fell under a parti- 
cular item in list II, the Provincial Legislature has trespassed upon the field whith has been 
reserved for the Central Legislature under list I. It is not as if it is not competent to the 
Provincial Legislature to trespass upon any item which is included in list I. In the complicat- 
ed affairs of the State it is very difficult to say with regard to any particular piece of legisla- 
tion that there could not be and there should not be any trespass at all upon an item that falls 
in list I. Itis, however, the duty of the Court to consider the nature of the trespass which the 
Legislature has made upon any particular item in list I. If the trespass is invidental and 
the substance of the legislation still remains one which falls in list II, the Court wild disregard 
the trespass and come to the conclusion that the Provincial Legislature was acting within its 
legislative competence. If the trespass is substan-ial, so substantial as to make the legisla- 
tion more with regard to the item that falls in list I rather than with regard to the item whick 
falls in list IT, the Court would prevent the Provincial Legislature from making that trespass. 
Merely because in legislating with regard to a matt2r which falls in list IT a mere ancillary to 
incidental effect of that legislation is to affect a mat-er which falls in list I, that by itself is not 
sufficient to lead the Court to hold that the impugned legislation is ultra vires of the Provincial 
Legislature. ” 2, 

Mulchand Jagtianit v. Raman Shah,! referred to. 

It is not correct to say that if a legislation is challenged or impugned, it must necessarily 
be held to be ulra vires with regard to the whole of the legislation. The Legislature may 
exercise its powers within its competence to the extent ofa part of the legislation and it may 
over-step those powers with regard to the other part of the legislation, and if those parts 
are severable, the Court will only hold that a part of the legislation is ulfra vires and not the 
whole. The real question is whether what remains is so inextricably bound up with the part 
declared invalid that what remains cannot indepencently survive or, as it has sometimes been 
put, whether on a fair review of the whole matter it can be assumed that the Legislature would 
have enacted what survives without enacting the pert that is uira vires at all. 

A.-G. of Alberta v. A.-G. of Canada,? followed. 

In interpreting the Constitution Act the Court must attach importance to the legislative 
practice, because very often a Constitution Act embodies a great deal of practice with regard 
to a particular Icgislation which has been built up in a country in the past. 

The views of Sir John Beaumont in Emperor v. Dantes,? as regards the validity of the Pro- 
vincial legislation about possession of foreign liquor. are not reconcilable with the views of the 
Privy Council in Prafulla Kumar Mukherjee v. Ban’ of Commerce Ld., Khulna. 

THe accused Kishor: Shetty lived on the first floor of her house known as Kishori 
Court on the Worlee Parade in Bombay. 

On May 7, 1948, the police raided the place, when they found a packed wooden 
case containing 12 bottles of White Label Scotch Whisky, and one bottle of 
Madeira, one of Cream de Menthe and one of Sherry. 

For possessing the above the accused was charged thus: z 

“That you on or about May 7, 1948, were found in possession of Ex. A (one case containing 
12 bottles of White Label Scotch Whisky and 8 other loose bottles) without permit in contra- 
vention of Government Notification R. D. No..7147/8@ dated March 81, 1948, read with s. 17, 
read with s. 14 B of the Act V of 1878, which offence is punishable under s, 48(1)(a) of Act V 
of 1878 and within my cognizance.” 


Section 14B of the Act ran as follows :-— 


14 B. (1) No person not being a licensed manufacturer or vendor of any intoxicant or hemp and ® 


no licensed vendor except as authorised by his license shall have in his possession any quantity 
of any intoxicant or hemp in excess of such limit as the Provincial Government under section 
17 may declare to be the limit of retail sale, except under a permit from the Collector : 


1 (1948) 51 Bom. L.R. 88. 4 1047) L.R. 74 LA. 23, 
2 Toa. A.LR. P.C. 194. S.C. 49 Bom. L.R, 568. 
8 (1940) 42 Bom, L. R. 79], 3.2. g : 
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* provided that nothing in sub-section (7) shall extend to any foreign liquor, other than denatured 
spirit in the possession of any common carrier or warehouseman as such, or purchased by any person 
for his bona fide private consumption and not for sale ; 

“(2) Notwithstanding anything contained in sub-section (7) the Provincial Government may 
by notification in the Official Gazette prohibit the possession by any person or class of persons, 
either throughout the whole Presidency or in any local area, of any intoxicant, either absolutely 
or subject to such conditions as it may prescribe. ‘ 

The proviso to s. 14B(Z) was repealed by Bom. Act VI of 1940: 

The Bdémbay Abkari Act, 1878, with the exception of s. 29A, was repealed by 
the Bombay Prohibition Act (Bom. XXY of 1949), which came into force-on May 
20, 1949. 

Section 48(Z) (a) of the Bombay Abkari Act (Bom. V of 1878) ran as follows :— 

Whoever in contravention of this Act or of any rule or order made under this Act or of any 
license, permit or pass obtained under this Act— 

(a) imports, exports, transports or possesses or uses any intoxicant or hemp,... 

On, March 81, 1948, the Government of Bombay issued the following notification. 

No. 7147/89. In exercise of the powers conferred by s. 17 of the Bombay Abkari Act, 1878, 
(Bom. V of 1878), the Government of Bombay is pleased to direct that, with effect from April 1, 
1948, the limit of quantity within which the sale of the intoxicants specified in column 1 of the 
schedule hereto annexed shall be deemed to be sale by retail, in the whole of the province of Bom- 
bay, shall be as specified against them in column 2 thereof : 


Schedule 
Indogicant Limit of quantity. 
(a) Brandy, Whisky, Rum, Gin .. a .. Two-thirds of an imperial gallon or four 
reputed quart bottles in aggregate. 
(b) Wines .. ii is a ni .. One-third of an imperial gallon or two 
- reputed quart bottles in aggregate, 
(c) Fermented foreign liquor Sy T .. One and one-third of an imperial gallon or 


_ eight reputed quart bottles in aggregate. 
The trying Magistrate convicted the accused of the offence charged and sentenced. 
her to undergo rigorous imprisonment for three months and to pay a fine of Rs. 500. 
The accused appealed to the High Court. 


E. L. Gauba, with V. H. Kamat, for the accused. The question is whether it is 
an offence to keep in possession liquor in excess of the quantity allowed by s. 14(Z) 
of the Bombay Abkari Act read with a notification of the Provincial Government 
dated March 81, 1948, which restricts the possession of liquor and limits retail sale. 
My submission is that possession of foreign liquor for bona fide private consumption 
is not illegal because the deletion of the proviso to s. 14B(1) of the Abkari Act by 
Bombay Act VI of 1940 is ultra vires the Provincial Legislature. 

The Provincial Legislature admittedly can legislate within the field of List II 
of the Constitution Act, and any incidental overlapping of List I may be dis- 
regarded. But it is not open to the Provincial Legislature to trespass on the 
forbidden field. And it cannot do indirectly what it may not do directly (Gallagher 
v. Lynn! and Board of Trustees of Lethbridge Irrigation District v. Independent 
Order of Foresters and Attorney-General of Canada.*) Item 81 of List IT relates to 
‘intoxicating liquors and narcotic drugs, that is to say the production, manufacture, 

ossession, transport, purchase and sale of intoxicating liquors and opium, ete.” 
Section 100 of the Constitution Act directly prohibits the Provincial Legislature 
from legislating upon subjects specified in List I. Item 19 of List I relates to 
“Import and export across custom frontiers as defined by the Central Government.” 
Therefore reading the two lists together, the Provincial Legislature can only 
legislate in the matter of intoxicants provided that such legislation does not 
interfere with import or export (across a customs frontier), 

To decide this you have to look at the pith and substance of the impugned 
legislation: In re C. P. Motor Spirit Act®, Mulchand Jagtiant v. Raman Shahi, 


1 [1987] A.C. 863. -  *-§ [1989] ALR. F.C. 1. 
2 ties A.C. 518. : 4 (1948) 51 Bom, L.R. 86. 
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Attorney-General fer-Canada v, Attorney-General for Ontario,’ Gallagher v. Lynn,* 
Municipal Corporation of City of Toronto v. Virgo, Great West Sadley Co. v. The 
King.“ The substance of the Act is apparent from (1) enlargement of the preamble, 

to the Abkari Act to include the policy of total prohibition, and the import and 
Sa of liquor; (2) validation of the notifications (enforcing prohibition) held 
invalid in Emperor v. Chinubhai Lalbhai’ and the connected cases (supra); 
(8) deletion of the proviso to s. 14B(Z) of the Abkari Act, which had exempted 
carriers, warehousesmen and bona fide holders of foreign liquor from the, provisos 
to the clause. The effect of the deletion is that warehousemen and carriers in 
Bombay cannot possess foreign liquor except under the permit and licenses of the 
Provincial Government. The Provincial Government is thus controlling the 
import and export of foreign liquor. The amendment is therefore a trespass on 
the Central field of legislation. 


It might be argued that the Federal Court had since Chinubhai Lalbjai’s case” 


expressed the view that it was open to a Provincial Legislature to prohibit the 
possession of liquor ; Bhola Prasad v. The King-Emperor®; but there it was a ques- 
tion of country liquor and again Bihar is a non-maritime province. Further, the 
question of the deletion of the proviso to s. 14B(Z) was not involved in respect of* 
foreign liquor. Bombay is a customs frontier as defined by: the Central Government, 
and interference with possession of foreign liquor in Bombay -is interference with 
import and export across a customs frontier. 

[Cacia C.J. Can’t weexclude the matter which relates to the forbidden field; 
use a pair of scisscrs as it were ?] 

If you can cut cut the offending part without damaging the whole, ‘yes’. The 
test is, in such cases, whether what remains is so inextricably bound up with the 
fact declared invalid that what remains cannot independently survive (4. G of 
Alberta v. A.G. of Canada’). Inthe present case the impugned clause is “The 
proviso to s. 14B(Z) of the Act be deleted.” There is no place here where you can, 
make a partial clipping. The whole of the deletion should therefore be declared 
to be invalid. 

In construing whether a subordinate Legislature has a certain legislative authority, 
the Court is entitled to examine the history of the legislation and the legislative 
‘practice: In reC.P. Motor Spirit Act.2 The Devolution Rules, 1920, and the amend- 

ments to the Akbari Act by the Government of India (Adaptation of Indian Laws) 
Order, 1987, would show that the Parliament intended the Provincial Legislature 
to be able to legislate on intoxicating liquors but not so as to affect theimport and 
export of foreign liquors which have always been a source of considerable revenue 
to the centralexchequer. Further, as total prohibition was unknown to the British 
Parliament it could not have intended to confer these powers on the Provincial 
Legislatures. Total prohibition, therefore, can only be enacted under the residuary 
powers of the Dominion Legislature and no other (s. 104 of the Constitution Act). 

The question whether Bombay Act VI of 1940 invaded the forbidden field was 
fully argued before the special bench in Emperor v. Dantes,” andalthough the case 
was decided on another point the Judges did decide this question also at the instance 
of the parties and expressed the view that the deletion of the proviso would appear 
to be wltra vires the Bombay Legislature. These views being obiter are strictly 
not binding on this Court, but as the: ; point was fully presented to the Court and it 
was the unanimous opinion of the special bench it is entitled to the highest respect 
and should not be ignored. 


M. P. Amin, Advocate General, with H. M. Choksi, Government Pleader, for 
the Crown, was not called upon. P 


CHAGLA C.J. This is an appeal from an order passed by the learned Presidency 
Magistrate, 5th Court, Bombay, convicting the accused under s.48(1) of the Abkari 


1 [1987] A.C. 855. 6 [1942] F.C.R. 17. 

2 [1987] A.C. 868, 870. 7 hose A.LR. P.C. 194. / 

3 1800 A.C. 88. 8 [1989] A.LR. F.C.'1 
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Act and sentencing her to rigorous imprisonment for three months and a fine of 
Rs. 500, in default, rigorous imprisonment for six weeks. The accused was charged 
with being in possession of 12 bottles of whisky, one bottle of madeira, one bottle 
‘ of Cream de Menthe and one bottle ofsherry, the possession being in excess of what 
was: permissible under the law. 

This appeal has been argued mainly on the question as to whether the Provincial 
Legislature has the competence to control or restrict the possession by a citizen 
in respect of foreign liquor. In order to understand this argument we must first 
look at the scheme of the Bombay Abkari Act (Bom. V of 1878), with which we are 
concerned, and the preamble of that Act states : ` ° 

“Whereas it is expedient to consolidate and amend the law relating to the import, export, 

transport, manufacture, sale and possession of liquor and of intoxicating drugs in the Province of 
Bombay and whereas in order to promote, enforce and carry into effect the policy of Prohibition it 
is necessary to prohibit the import, export, transport, manufacture, sale and possession of liquor 
and of intexicating drugs in the Province of Bombay or in specified areas thereof.” 
Therefore, it is in order to pursue the policy of prohibition that the Legislature has 
put this Act upon the statute book, and in order to carry out their policy it has enact- 
ed provisions, among others, with regard to the possession of liquor and intoxicating 
drugs. Section 14B provides: wie 

“No person not being a licensed manufacturer or vendor of any intoxicant or hemp and no 
licensed vendor except as authorised by his license shall have m his possession any quantity 
of any intoxicant or hemp in excess of such limit as the Provincial Government under section 17 
may declare to be the limit of retail sale, except under a permit from the Collector.” 

Therefore, the limit’ of foreign liquor which a person can possess under this section 
is with reference to the limit which he could sell by retail, and for that purpose we 
have got to look at s. 17, and s. 17 provides: 

-The Provincial Government may by notification in the Official Gazette determine a limit of 

quantity within which and beyond which the sale of any intoxicant or hemp shall be deemed to be 
sale by retail and wholesale respectively ; such limit may be fixed with respect to the whole 
Province of Bombay or to any local area, and with respect to purchasers generally or to any speci- 
fied class of purchasers, and with respect to any specified occasion or generally.” 
Under this section the Government issued a notification on March 81, 1948, being 
Notification No. 7147/89, by which it prescribed the quantities which should be 
deemed to be sold by retail within the meaning of s. 17, and various quantities are 
prescribed with regard to brandy, whisky, rum, gin, wines and fermented foreign 
liquor, and the possession by the accused, if this Notification is a good and valid 
one, is indisputably in excess of the possession permitted under it. . 

The argument advanced by Mr. Gauba before us is that it is not competent to 
the Provincial Legislature to control or restrict, much less prohibit, possession of 
foreign liquor, because it would interfere with the rights of the Central Government 
to control imports of foreign liquor. Prior to the enactment of Bombay Act VI 
_ of 1940 there was a proviso to s. 14B(1) to the following effect : 

“Provided that nothing in sub-section (7) shall extend to any foreign liquor, other than de- 

natured spirit, in the possession of any common carrier or warehouseman as such, or purchased 
by any person for his bona fide private consumption and not for sale.” 
Therefore, reading s. 14B(1) and the proviso, as it stood then, although the Provincial 
Government could restrict and control and prohibit possession of country etna it 
could not do so in the case of foreign liquor, 1f foreign liquor was possessed either by 
a carrier or a warehouseman or it was purchased by a person for his bona fide 
private consumption and not for sale. In this connection we must also draw 
attention to sub-cl. (2) of s. 14B which at that date was in the following terms: 

“Notwithstanding anything contained in sub-section (J) the Provincial Government may by 
notification in the Official Gazette prohibit the possession by any person or class of persons, either 
throughout the whole Presidency or in any local area, of any intoxicant, either absolutely or sub- 
ject to such conditions as it may prescribe.” 

Therefore, it would not be true to say that prior to Act VI of 1940 the Provincial 
Government had no power under the Abkari Act to prohibit or control or restrict 
the possession of foreign liquor. Mr. Gauba has asked us to read the proviso to 
sub-s. (1) as if it was a proviso to the whole section. That argument is obviously 
L» R.-3 ; ° 
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untenable because the proviso specifically mentions that it is a proviso to sub-s. (1), 
and sub-s. (2) starts with the opening words “‘Notwithstanding anything contained 
in sub-s. (1), which would include both the sub-section and the proviso. There- 
fore, under s. 14B, as it stood before the amendment, it was open to the Provincial . 
Legislature uhder the Abkari Act by a notification to prohibit the possession of 
foreign liquor quae any person or class of persons. Itis unnecessary to consider 
whether any person or class of persons may or may not include carriers or ‘ware 
housemen or persons who had purchased foreizn liquor bona fide for their private 
consumption. ; 

Now, the proviso to s. 14B(Z) was repealec by Act VI of 1940 and that was a 
Governor’s Act when the Governor was exercising powers under s. 98 of the Govern- 
ment of India Act, and the repeal of that proviso was again embodied in an Act of 
the Legislature which is Act XXIX of 1947, and the whole of Mr. Gauba’s conten- 
tion has been that the repeal of this proviso is ultra vires of the Provinaial Legisla- 
ture. Whether it is wltra vires or not can only be determined by considering the 
legislative competence of the Provincial Legislature, and inorder to decide what the 
legislative competence of the Provincial Legislature is, we have got to look to Lists 
I and II of the Seventh Schedule of the Government of India Act. Item 81 ih 
Last II gives the power to the Provincial Legislature to legislate with regard to 
intoxicating liquors and narcotic drugs, that is to say, the production, manufacture, 
possession, transport, Lee and sale of intoxicating liquors, opium and other 
narcotic drugs, but subject, as respects opium, to the provisions of List I and, as 
respects poisons and dangerous drugs, to the provisions of List II. It will be 
noticed that no distinction is made in this item Aia foreign liquor and country 
liquor. The powers given to the Legislature are clear and explicit and within its 
legislative competence is the right to legislate, among other things, with regard to 
the possession both of country liquor and of foreign liquor. It cannot be disputed 
that the right to deal with possession would include the right to prohibit possession. 
The right cannot be restricted merely to regulate or control possession. Turning 
to List I which deals with the Central Legislature, we have item 19 which is in the 
following terms: ‘‘Import and export across customs frontiers as defined by the 
Dominion Government.” Here again it is nct disputed that any foreign liquor 
coming to Bombay from across the seas would constitute import across cus- 
toms frontier as defined by the Central Government. I need not once again state 
what was stated by me in a recent decision of this Court in Mulchand Jagtiant v. 
Raman Shah! as to the scheme of the Government of India Act and how tbe legisla- 
tive powers are,distributed between the Centre andthe Provinces. The duty of the 
Court is to try and reconcile the different items that appear in the different Lists. 
Where there is overlapping, attempt must be made to pive such a meaning to each 
item as would lead to as little conflict and friction as possible. It is also clear that 
as between List I and List II, List I must prevail. In the hierarchy of Lists, List 
I occupies a pre-eminent position. 

Now, in considering any legislation, what we have to first look at is the true 
effect of that legislation. We have to consider what the Legislature was legislating 
about in substance and we have also to determine whether in substance the subject 
matter dealt with falls within one of the items in List II. In repealing the proviso 
to s. 14B(Z) the Legislature was dealing with the question of possession of foreign 
liquor. In doing so it was legislating with regard to a subject which clearly fell 
under item 81 in List II. The scheme of the Government of India Act is that to the 
extent of List II the Provincial Legislature is supreme and sovereign and as a 
sovereign Legislature it has full legislative competence to deal with all matters that 
arise out of and fall under item 81 of List IJ. The next question is whether in 
legislating with regard to a matter which falls under item 81, the Legislature has 
trespassed upon the field which has been reserved for the Central Legislature under 
List I, and what we have to decide is whether in repealing the proviso to's. 14B 
the Legislature has trespassed upon item 19 of List I which deals with imports and 
exports. It is not as if it is not competent to the Provincial Legislature to trespass 
upon any item which is included in List I. In the complicated affairs of the State 
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it is very difficult to say with regard to any particular piece of legislation that there 
could not be and there should not be any trespass at all upon an item that falls in 
List I. But it is the duty of the Court to consider the nature of the trespass which 
‘ the Legislature has made upon any particular item in List I. If the trespss is 
incidental and the substance of the legislation still remains one which falls in List II, 
then the Court will disregard the trespass and come to the conclusion that the Pro- 
vincial Legislature was acting within its legislative competence. Ifthe trespass is 
substantial, so substantial as to make the legislation more with regard to the item 
that falls in List I rather than with regard to the item which falls in List II, then the 
Court would prevent the Provincial Legislature from making that trespass. But 
merely because in legislating with regard to a matter which falls in List II a mere 
ancillary or incidental effect of that legislation is to affect a matter which falls in 
List I, that by itselfis not sufficient to lead the Courtto hold that the impugned 
legislation $ ultra vires of the Provincial Legislature. 

Nowewhat is argued in this case is this that in prohibiting possession of foreign 
liquor or in restricting it, the Legislature has interfered with the rights of the Central 
Government to regulate the import of foreign liquor. Is is argued that if no one 
in the Province of Bombay can possess foreign liquor, then it would be impossible 
for him to import foreign liquor from across the seas. It is further pointed out 
that the proviso to section 14B which has been repealed protected not merely a 
person who purchased foreign liquor for his dena fide consumption, but also a 
common, carrier or a warehouseman, and in repealing the proviso the Legislature 
has taken away the protection not only from the private citizen but also from the 
common carrier or warehouseman, and it is pointed out that how could it ever be 
Saree to import any foreign liquor in Bombay if even a common carrier or a ware- 

ouseman cannot possess foreign liquor or can only possess such foreign liquor as 
may he regulated by a license of the Provincial Government. Now, in this parti- 
cular case, we are not concerned with a common carrier or a warehouseman. We 
are concerned here with the case of a person who alleges that she has purchased 
foreign liquor for her bona-fide private consumption. Whether the Legislature is 
entitled to prohibit possession on the part of a common carrier or a warehouseman 
or restrict or regulate that possession is a question on which we express no opinion. 
When that question arises there will be time enough for us to say what we think: 
about it. But at present we are only concerned with the narrow question as to 
whether the Provincial Legislature is competent to prohibit or restrict or control the 
possession of foreign liquor by a person who has purchased it for his private con- 
sumption. It is suggested that it is not open to_us to treat the proviso in this fashion 
and to dissect it and to give different effect to one part of it from what might be 
given to the other part. It is not at all correct to say that if a legislation is chal- 
lenged or impugned, it must necessarily be held to be ultra vires with regard to the 
whole of the legislation, The Legislature may exercise its powers within its com- 
petence to the extent of a part of the legislation and it may over-step those powers 
with regard to the other part of the legislation, andif those parts are severable, then 
the Court would only hold that‘a part of the legislation is ultra vires and not the 
whole. As was pointed out in a rezent Privy Council case in 4.G. of Alberta v. 
A, G. of Canada,! (p. 199), 

“the real question is whether what remains is so inextricably bound up with the part declared 
invalid that what remains cannot independently survive or, as it has sometimes been put, whether 
on a fair review of the whole matter it can be assumed that the Legislature would have been enacted 
what survives without enacting the part that is ultra vires at all.” ° 
We see no reason why we should hold that the question of a common carrier or a 
warehouseman is so inextricably interwoven with the case of a bona fide private 
consumer that the Legislature could not have legislated with regard to the private 
consumer leaving the carrier and the warehouseman alone, and therefore, in our 
opinion, it is open to us to say that we will express no opinion with regard to the 
first part of the repealed proviso and confine ourselves to the second part and decide 
whether the Legislature was competent to repeal the proviso to the extent that it 
affected a private consumer of foreign liquor. ‘ 

1 [1948] ALR, P.C. 194, 
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Mr. Gauba goes to the length of saying that even with regard to a private consu- 
mer, if the Provincial Legislature prohibits possession of foreign liquor or controls or 
restricts it, it must inevitably interfere with imports from outside India and make 
an -unjustifiable trespass upon that domain of legislation which is reserved for the- 
Central Government. In our opinion that contention is not correct. The pith 
and substance of the legislation we are considering is the regulation of possession 
of foreign liquor. Incidentally it may affect imports into India, but that ig not - 
the substance of the legislation’ That was nct what the Legislature was intending 
when it passed this Act. It did not take into consideration at all the question of 
imports. Its main and primary object was to enforce prohibition by regulating 
possession, and if that was its intention, it was carrying out that intention by a piece 
of legislation which was within its competence as it fell under item 81 of List II. 
Tt is difficult to understand how import of foreign liquor can be said to be directly 
affected by this piece of legislation. It is not as if the Port of Bombay is the only 
Port through which foreign liquor can be imported. Notwithstanding the difficulty 
or even the impossibility on the part of citizens of the Province of Bombay to import 
foreign liquor, it would still be open to the Central Government, if they wanted to 
import, to do so by other means and through other channels. At best and at 
highest the impugned legislation, can only be,said to have an incidental and ancil- 
lary effect upon item 19 of List I. Mr. Gauba has also drawn our attention to what 
he calls the legislative practice prevailing with regard to this matter, and Mr. Gauba 
is right that in interpreting the Constitution Act the Court must attach importance 
to the legislative practice, because very often a Constitution Act embodies a great 
deal of practice with regard to a particular lezislation which has been built up in a 
country in the past. Mr. Gauba has drawn our attention to the fact that under the 
devolution rules framed under the Act of 1915, excise was a Provincial transferred 
subject and that the Provincial Government was never given any right to deal with 
imports. 

Mr. Gauba then draws our attention to s. 3 of Act VI of 1940 which amends 
the preamble of the then existing Abkari Act and by which amendment it was 
provided : 

“and whereas in order to promote, enforce and carry into effect the policy of Prohibition, it is 
‘necessary to prohibit the import, export, transport, manufacture, sale and possession of liquor and 
of intoxicating drugs in the Province of Bombay or in specified areas thereof” 
and argues Mr. Gauba that this amendment cf the preamble clearly shows that the 
Provincial Legislature had made up its mind to stop imports in order to carry out 
the policy of prohibition, and therefore the intention of the Legislature can be 
gathered from this amendment of the preamble to be not confined merely to dealing 
with matters which fall under item 19 of List I but even to legislate with regard to 
matters that fall under item 31 of List Hl. That again is not a sound contention 
because we have to consider what is the connotation, of the expression “import” 
which was incorporated in the preamble by this amendment. When this section 
was passed, the definition of ‘‘import’’ that appeared in the Abkari Act was as 
defined in s. 8(10), viz., 
‘to import means to bring into the Province, otherwise than across a customs frontier as defined 
by the Central Government.”’ 
Therefore, when the Legislature intended to prohibit imports, it was not intending 
to prohibit such imports as fell within item 19 of List I. Theimportsit wanted to 
prohibit were imports which did not come intc the Province across a customs barrier. 
Therefore, reading the preamble in conjunction with the definition, it is perfectly 
clear that the Legislature never intended to transgress the limits laid down upon 
its legislative competence by the Government of India Act. Even a consideration 
of the Abkari Act as it appeared on the statute book before the amendment makes 
clear that the Provincial Legislature always had the power tocontrol, restrict, and 
even prohibit possession in certain cases, because if I may turn again to sub-s. (2) 
of s. 14B, that sub-clause makes it perfectly clear that the Provincial Government 
by a notification could always prohibit the possession of foreign liquor quae a 
person or a class of persons, Therefore, even before the Legislature launched upon 
the policy of prohibition, it had always been assumed that the Legislature had the 
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competence to regulate possession in certain class of cases. Therefore, in our opi- 
nion, the legislative practice does not suggest that even incidentally or as an ancil- 
lary matter it is not competent to the Legislature to trespass upon item 19 of List I, 

It is then argued that there are weighty.observations in the judgment of Sir 
John Beaumont, Chief Justice, when he delivered the judgment of the Special 
Bench in Emperor v. Dantes It is conceded that these observations are obiter 
because the decision was given on the narrow point whether a notification issued by 
Govtrnmept was or was not valid. But as the point had been argued at the bar, 
Sir John Beaumont expressed his opinion on the question which we are now 
considering, and the view that the learned Chief Justice took was that if a legislation 
prohibited possession altogether by any person in Bombay, it would render import 
and export across the sea frontier impossible and would interfere with therights of the 
Central Government with regard to import of foreign liquor possessed by them under 
ifem 19 of List I. But the learned Chief Justice concedes that the right to legislate 
as to posgession of intoxicating liquors must necessarily involve a right to prohibit 
possession. He also concedes that any legislation which restricts possession or 
consumption of an intoxicant is likely to have-a prejudicial effect on the customs 
révenue of the Central Government, but he takes the view that that fact would not 
prevent the Provincial Government from exercising the power conferred upon it 
by item 81 of List II, and he attempts to reconcile item 19 in List I with item 81 
in List II by saying that the Provincial Legislature has no power to legislate in 
respect of possession of intoxicants in such a way as to encroach upon the right to 
import and export across the customs frontier. But it is difficult to see how any 
distinction can be drawn between complete prohibition of possession and control 
or restriction of possession. Both in different degrees would undoubtedly en- 
croach upon the power of the Central Legislature to import foreign liquor. With 
very great respect to the learned Chief Justice, either the Provincial Legislature 
has no power to deal with possession of foreign liquor at all because it interferes 
with the right of the Central Legislature with regard to imports, or, it has the power 
to deal with possession, in which case, whether it controls possession or restricts 
possession or prohibits possession, it must in varying degrees interfere with the power 
of the Central Legislature to deal with imports. -Although the views expressed by 
the learned Chief Justice are obiter, we have the greatest respect for these views. 
But, in our opinion, again with respect, the approach to the question has not been a 
as one. Ishould also like to point.out that after this decision was given, there 
is the leading case reported in Prafulla Kumar Mukherjee v. Bank of Commerce Ld., 
where the Privy Council has laid down in clear and unmistakable terms the doctrine 
of the sovereignty of the Provincial Legislature and has also clearly stated to what 
extent the doctrine of the pith and substance of-a legislation prevails, In our 
opinion, the views of Sir John Beaumont are not reconcilable with the view of the 
Privy Council, and we are of the opinion that in view of the decision of the Privy 
Council this obiter of the learned Chief Justice should not be accepted. 

-In our opinion, therefore, it is intra vires of the Provincial Legislature to legislate 
with regard to the possession of foreign liquor. As I started by saying, we are 
confining our opinion to the case which has arisen before us, and that is the case of a 
_ person who is alleged to be a bona fide purchaser of foreign liquor intended to be 
for her private consumption. 

The next point urged by Mr. Gauba is that in the charge the excess of foreign 
liquor held by the appellant is not set out under different categories as mentioned 
in the notification. In our opinion, if it is at all an irregularity, it is an irregularity 
which has in no'way prejudiced the accused. The charge is clear and the accused 
must have fully well realised what was the offence which she was charged with. 

The next point urged is that the conviction should not have been under s. 48(1) 
but under s. 45A of the Abkari Act. Section 48(Z) is the penal section which pro- 
vides penalties for contravention of the Act or of any rule or order made under the 
Act or of any license, permit or pass obtained under this Act, with regard to the 
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various matters enumerated in that section, axd one of those matters is with regard 
to possession of an intoxicant, and in our opinion this is a clear contravention of 
s. 14B and therefore the penalty is provided in s. 48(1). With regard to s. 45A, 
it is a residuary section and it provided for penalties for matters which are not. 
otherwise provided for, and therefore if a case falls under s. 48, it is unnecessary to 
look at s. 45A. 

The next question we have to consider is the question of sentence. There are no 
merits to this appeal. There was a raid by the vigilance branch on the, flat of this 
woman where she was alleged to have been carrying on prostitution and the foreign 
liquor was alleged to have been kept not for her own consumption but for the con- 
sumption of her customers, and in her own defence she called witnesses who them- 
selves said that they had stored this liquor in the flat of the appellant. The pos- 
session by the appellant is not disputed, but she put forward the defence that it was 
not her liquor but liquor belonging to some others, which defence was rightly 
rejected by the learned Presidency Magistrate. In our opinion, the sertgnce is not 
excessive and no cause has been shown why w2 should interfere with the discretion 
exercised by the learned Presidency Magistrate. 

The result is that the appeal fails and must he dismissed, and the order of convit- 
tion and sentence confirmed. Accused to surrender to her bail. 

Appeal dismissed. 





Before the How ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
EMPEROR v. SHANWAR MANU KOLI.* 
Abkari cases—Police evidence, value of—Whether evidence of panchas is necessary. 


Where the law makes it obligatory for a search to take place in presence of panchas and the 
only evidence cn which the prosecution ask for aeonviction of the accused is police evidence, 
the Court will not ordinarily act on that evidence. 

There is a second class of cases where it is impossible to seize an article or to arrest a person 
in presence of panchas. Police officers may suddenly come across a working still or they may 
come across a person on whose person there are incriminating articles and they may have to 
seize the still or they may have to arrest the person. In cases like these it would be open to 
the trial Court to accept the police evidence and 2onvict the accused if the Court is satisfied” 
that the evidence is of a satisfactory character ani the guilt of the accused is proved. 

There again is a third class of cases where although the Jaw does not make it obligatory for a 
search to take place in the presence of panchas, stilin view of the information already received 
there is sufficient time for panchas to be called and a seizure to be made in presence of panchas. 
Here, although the law does not make it obligatory, it is advisable on the part of the police to 
raid a place or seize incriminating articles in presence of panchas. If the police do not avail 
themselves of panchas, the result would not be that the police evidence must necessarily be 
discarded and no conviction can be based on thaz evidence. But the Court must very care- 
fully scrutinise the police evidence which would be the only evidence before it on which a 
conviction could be based. If after careful scrutny the Courtis satisfied that the evidence 
is such as can be safely acted upon, it would be cpen to the Court to act on that evidence. 

Tue facts were that on June 29, 1948, the accused was found in an open place at 
Dharavi village at 5 p.m. (1) in possession, of -licit liquor valued at Rs. 81-8-0 and 
(2) manufacturing illicit hquor on a complete working still with materials and imple- 
ments -required for manufacture of liquor. At the trial, the evidence for the 
prosecution consisted of the Sub-Inspector of Police and a constable who alone had 
carried out the raid. The trying Magistrate believed the evidence of the police, con- 
victed the accused of offences under s. 48(1) (a) and (b) of the Bombay Abkari Act, 
1878, and sentenced him on the first count to a fine of Rs. 500 and to rigorous im- 
prisonment for one month on the second count. 


The accused appealed to the High Court. 


W. S. Pathare, with S. A. Kher, for the accused. 
H. M. Chokst, Government Pleader, for the Crown. 
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* Decided, September I, 1949. Criminal sentence passed by J. Menezes, Presidency 
Appeal No. 505 of 1949, from conviction and Magistrate, 15th Court, Mazagaon, Bombay. 
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Cuacia C.J. This is an appeal from an order passed by the learned Presidency 
Magistrate, 15th Court, convicting the accused under s. 48(2)(a@) and (8) of the 
Bombay Abkari Act, 1878, and sentencing him, under cl. (a), to a fine of Rs. 500, in 

défault rigorous imprisonment for six weeks, and under cl. (b) to rigorous imprison- 
` ment for one month. 

The case for the prosecution was that Sub-Inspector Chavan received information 
on, June 29, 1948, about a still being worked in one of the islands in the Dharavi' 
Creek. Thereupon he along with a police constable went there and he found the 
accused dctually attending to a working still. He was arrested and charged as 
stated above. In support of the prosecution case Sub-Inspector Chavan gave 
evidence and also the police constable who had accompanied him, and both these 
witnesses were clear in their evidence that the accused was actually seen changing 
water from the condensor of the still. The defence of the accused was that he along 
with his young daughter, 8 or 9 years old, had gone in a boat with nets in order to 
catch fish and that he had nothing whatever to do with the still. He was arrested 
and brotight to the island where the still was working. The learned Magistrate 
accepted the prosecution evidence and disbelieved the defence set up by the ac- 
eused and convicted the accused of the offence with which he was charged. 

Mr. Pathare for the appellant has drawn our attention, firstly, to the fact that no 
panchanama was made in this case. It is not disputed that as the still was found 
in an open space the law does not make it obligatory upon the police to seize the 
still in presence of panchas. Butwhat Mr. Pathare emphasises is the fact that the 
police had intimation about the working of the still and therefore before raiding 
the place they could have gone there accompanied by panchas. Mr. Pathare says 
that the result of not taking panchas with them is that the Court is left only 
with the evidence of police witnesses and the conviction of the accused is based 
only on police evidence. As this is a question that has often come up for con- 
sideration, it is necessary in our opinion once and for all to state certam basic 
principles which should guide the Courts below with regard to the appreciation 
and acceptance of police evidence in cases like this. 

Where the law makes it obligatory for a search to take placein presence of pan- 
chas and a search has not taken place in presence of panchas and the only evidence 
on which the prosecution ask for a conviction of the accused is police evidence, then 
certainly the Court should not ordinarily act on that evidence. Because the law 
has provided a certain safeguard by way of a panchanama being made and a search 
taking place in presence of panchas, and inthe absence of that safeguard it would 
generally not be safe toconvict an accused person, The absence of that safeguard 
would be prejudicial to the accused, and in most cases that peas ig apparent in 
the very fact of doing away with the safeguard provided by the law. There 1s a second 
class of cases where it is impossible to seize an article or to arrest a person in pre- 
sence of panchas. Police officers may suddenly come across a working still or they 
may come across a person on whose person there are incriminating articles and they 
may have to seize the still or they may have toarrest the person. It is impossible to 
contend in these cases that the police should not do their duty till they had found 
some panchas in whose presence they should seize the still or arrest the suspected 
person. In cases like these it would be open to the trial Court to accept the police 
evidence and convict the accused if the Court was satisfied that the evidence was of 
a satisfactory character and the guilt of the accused was proved. Then we may 
have a third class of cases where although the law does not make it obligatory for a 
search to take place in presence of panchas still in view of the information already 
received there is sufficient time for panchas to be called and a seizure to be made 
in presence of panchas. Although, as I said, the law does not make it obligatory, 
we think it would be advisable on the part of the police in such cases to raid a place 
or seize incriminating articles accompanied by panchas. The police should as far as 
possible avoid any suggestion being made that they have not taken all the precau- 
tions which are necessary in order to safeguard the liberty of the subject. If the 
police do not avail themselves of panchas in the last case we were referring to, the 
result would not be that the police evidence must necessarily be discarded and no 
conviction can be based on that-evidence. But the Court must very carefully 
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scrutinize the police evidence which would be the only evidence before it on which a 
conviction could be based. If after careful scrutiny the Court is satisfied that the 
evidence is such as can be safely acted upon, it would certainly be open to the Court 
to act on that evidence. ` 

Mr. Pathare has referred to a judgment of a divisional bench of this Court which 
has often been referred to in these cases, a judgment delivered by Mr. Justice 
Rajadhyaksha and Mr. Justice Chainani in Emperor v. Sukhrubai Sowar, and the 
passage which is relied upon by Mr. Pathare is: . 

“Having regard to the fact that in cases of this kind ailega tions are frequently mate that the 
jncriminating articles have been planted, we do not think that it would be desirable to normally 
base a conviction solely on the evidence of the investigating officers,” 
Now, this passage must be read in its proper context. In this particular case 
Mr. Justice Rajadhyaksha and Mr. Justice Ghansal held that a search in the pre- 
sence of panchas was obligatory under the law and a search had not been made 
in presence of panchas. It is on those findings of fact that these learned Judges 
came to express an opinion on which Mr. Pathare has relied. We do not fead this 
judgment to mean that even in those cases where a search in the presence of panchas 
is not obligatory the Court cannot act on the evidence of police officers. It is very, 
often apt to be forgotten that the law does not require any corroboration of police 
evidence. The Court is always zealous to see that the police in their enthusiasm 
do not lead the Court to convict persons to whom the benefit of reasonable doubt 
should be given. But when all precautions are taken and when police evidence is 
carefully weighed and considered, the position in law must ultimately be, and in- 
disputably be, that it is always competent to the Gourt to act upon the uncorrobo- 
rated testimony of police witnesses. As I said before, there may be many cases 
where it would be impossible to have any other evidence except police evidence, 
and ifit were suggested that under no circumstances police evidence can be acted 
upon without corroboration, it would be impossible for the prosecution in these cases 
to bring home the guilt to the accused persons. 

[The rest of the judgment is not material to this report. ] 

Appeal dismissed + 


APPEAL FROM ORIGINAL CIVIL. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 


MAHOMED AKBAR ABDULLA FAZALBHOY v. THE OFFICIAL 
LIQUIDATOR.* 

Indian Companies Act (VII of 1913), Secs. 38, 156—Company—Liquidation of company—Repister of 
shareholders—Last of contributories—Rectification of register—Rectification can be made only 
for acts or omissions of company—Fraudulently or without sufficient cause—Default or un- 
necessary delay. 

Where there is no rectification of the register of shareholders in a company, the liability of 
a member of the company to be ranked as a contritutory in the event of its being wound up 
arises under s. 156 of the Indian Companies Act, 1918. Such lability is not ex contractu 
but ev lege. It is by reason of the fact that the name of a certain person appears on the regis- 
ter of a company that he becomes liable as a contributory. In absence of rectification of the 
register a person named therein is a member of the company and as such his liability as a 
contributory is absolute under the section. 

Hansraj Gupta v. Asthana,* followed. 

A register of shareholders can be rectifled only when the terms of s. 88 are satisfied. What 
one has got to establish under the section is some omission on the part of the company. It is 
not sufficient to contend or to prove that there was an omission on the part of the purchaser 
to get his name registered asa member of the company. One has to bring home to the 
company an omission which in law would amount to a sufficient cause within the meaning 
of s. 88(a) or would amount to default or unnecessary delay within the meaning of s. 88(b), 
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It is not sufficient to impute the knowledge with regard to the change of ownership of the 
shares either to the chairman ofthe board of directors orto the secretary of the company. 
Something more has to be established before it can be held that the company was in default 
in not making the necessary alteration in its register. 

Cases in which an application rectifying the register can be made concern the acts or omis- 
sions of the company keeping the register. In the case of an omission by reason of the fact of 
a person having ceased to be a member not being entered on the register, it is necessary 

* to show that default has been made or unnecessary delay has taken place on the part of the 


compeny keeping the register. In all other cases, it is enough to show that the name of some 
person is fraudulently or without sufficient cause entered in, or omitted from, the register 


kept by the company. In every case evidence must be directed to the acts or omissions of the 


company. 
Watker’s Case,’ and Indian Specie Bank Lid., In re: Sorabji Nusserwanji v. C. A. Patwar- 

dhan, followed. 
° Ward’s Case,® distinguished. 

WINDING up of a company. ği 

The*applicant Mahomed Akbar Abdulla Fazalbhoy was one of the directors of 
the Associated Banking Corporation Ltd., a joint stock company registered under 
the Indian Companies Act, 1918. He was also a signatory of the memorandum of 
association of the company. In his former capacity he was required to hold 500 
shares of the eaten and he had to hold one share as a signatory. 

On May 28, 1942, the applicant ay ac for allotment of 1,000 shares in the com- 
pany, which were allotted to him on August 18, 1942. Out of the above shares, the 
applicant appropriated 501 shares in his capacity as a-director and as a signatory. 
He continued to hold them until August 1945, when he resigned as a director of the 
company. 

On his resignation the applicant sold the 501 shares for a sum of Rs. 18,886-8-0, 
which he received on August 20, 1945. The shares were sold to Cassamalli Munjee, 
the chairman of the board of directors. The applicant handed over the respective 
share certificates and the relative transfer forms to Casamalli in the presence of 
M. C. Jhaveri, the secretary of the company. 

As regards the remaining 500 shares the applicant stated that he had taken them 
as a nominee of Casamalli, and had transferred them to him on allotment. 

The company declared dividend for the year ended June 80, 1945, and sent 
dividend warrant in respect of 501 shares to the applicant. 

On September 18, 1945, the applicant wrote to the secretary of the company as 
follows : 

I have been holding certain dividends against the shares already sold by me. I have 
advised you several times that [had only 501 shares (500 being qualification shares), and all these 
shares have already been sold and I have received payment in full. 

The dividends which I am now holding, as stated in the previous paragraph, will be paid direct 
to the new shareholders on your furnishing me their names and addresses. I regret I am not 
agreeable to paying these dividends to you on their behalf as suggested on the telephone. 

I wishgo repeat once again that I am no longer a shareholder of your bank. 

No reply was given to the above letter ; but the applicant was informed on the 
phone by an employee of the company that out of 501 shares 801 shares were 
~ retained by Casamalli and 200 shares were sold to Dr. Jivraj] N. Mehta. The 
applicant thereupon sent a cheque for Rs. 800 to Dr. Jivraj Mehta as his share of 

e dividend in respect of 200 shares, and sent Rs. 451-8-0 to Casamalli in respect 
of the dividend on the remaining 801 shares. 

On October 7/11, 1945, Dr. Mehta asked the applicant to let him have a separate 
income tax certificate for the amount sent to him. On August 18, 1946, the appli- 
cant requested the company to split up the original certificate into three certificates, 
one of which for 200 shares he sent to Dr. Mehta, on August 21, 1946. The other 
certificate for 801 shares was sent to Casamalli on the same day. 

The company then was taken into liquidation. In the course of liquidation pro- 
ceedings it appeared that none of the 501 shares was transferred to the names of the 
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purchasers in the register of shareholders of the company, and that out of the 
remaining 500 shares only 125 were transferred to the names of the respective pur- 
chasers. Thus the register showed the applicant as holder of 876 shares. Fifteen 
other shares out of 600 shares were similarly transferred, but they were so transfer- 
red within one year prior to the date of the order for liquidation of the company. 

The Official liquida tor, in preparing lists ofcontributories, placed the applicant’s 
name in A list for 876 shares, and in B list for 15 shares. 

On August 9, 1948, the applicant took out a chamber summons for the following 
orders :— 

(a) That List A of contributories of the abovenamed company filed by the Official Liquidator 
of the abovenamed company being respondent No. 1 atovenamed be varied (t) by excluding the 
name of the applicant therefrom in respect of the 876 shares of the company shown therein and (11) 
by substituting therein for the name of the applicant the name of Casamalli Munjee, respondent 
No. 2 abovenamed, as the contributory in respect of 676 shares out of the said 876 shares and the 
name of Dr. Jivraj N. Mehta, respondent No. 8abovenamed, as the contributory in réspect of the 
remaining 200 shares out of the said 876 shares. 

(6) That the List B of the contributories of the abovenamed company filed by the Official 
Liquidator of the abovenamed company, being respondent No. 1, be varied (+) by excluding the 
name of the applicant therefrom in respect of 15 shares of the company shown therein and (ti) by 
substituting therein for the name of the applicant the name of Cassamalli Munjee, respondent 
No. 2 abovenamed, as the contributory in respect of the said 15 shares. 

The chamber summons was heard by Aoao denn J., who dismissed it on Septem- 
ber 17, 1948, with costs. 

The applicant appealed. 


Y. B. Rege, with H. D. Banaji, for the appellant. 
H. M. Seervai, for respondent No, 1. 


Cuaca C.J. Thisis an appeal from an order of Mr. Justice Tendolkar dismissing 
a summons taken out by the appellant. The summons was for altering the list “A” 
of contributories by excluding the name of the applicant therefrom in respect of 
876 shares of the A. B. C. company and by subs-ituting therein for the name of the 
applicant-appellant the name of Casamalli Munjee in respect of 676 shares and the 
name of Dr. Jivraj N. Mehta in respect of 200 shares and also for altering the list 
“B” of the contributories of the company by excluding the name of the appellant 
in respect of 15 shares of the company shown therein and by substituting therein 
for the name of the appellant the name of Casamalli Munjee. 

The dae was adirector of the Associated Banking Corporation, Ltd., which 
is now in liquidation, and he applied for and was allotted 1000 shares of the company 
on August 18,1942. He had one more share, being the signatory to the memoran- 
dum of association and that share was given to him in that capacity. The case of 
the appellant was that he only needed 500 shares as the qualifying shares for being 
a director of the company, and with regard to the other 500 he had applied for them 
at the request of Casamalli Munjee who was the chairman of the board of difctors, 
and as soon as he got these 500 shares he executed the necessary blank transfer forms 
in respect of these 500 shares and he gave them Lo Casamalli Munjee in the presence 
of the secretary of the company Mr. M. C. Jhavery. With regard to the 501 shares, 
the case ofthe appellant was that he sold these sharesin August 1945 and he was 
paid in respect of the same Rs. 18,886-8-0. This amount was received on August 
20,1945. The amount was paid to him by Casamalli Munjee. When he sold 
the shares he executed the necessary blank transfer forms. He then received 
dividends in respect of 891 shares for the year ended June 80, 1945. He then found 
out from an officer of the bank that 801 shares had been retained by Casamalli 
Munjee and 200 shares out of the 501 had been sold to Dr. Jivraj Mehta. The 
appellant thereupon sent a cheque in respect of the 200 shares to Dr. Jivraj Mehta 
and a cheque in respect of 801 shares to Casamalli Munjee. Dr. Jivra] Melta 
wanted the necessary certificate for income-tax-refund and thereupon on August 
18, 1946, the appellant asked the bank to split up the certificate which he had re- 
ceived in respect of 891 shares into three certifizates, for 200, 801 and 890 shares. 
That was done by the bank on August 17, 1946, and the appellant sent one certi- 
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ficate in respect of 200 shares to Dr. Jivraj Mehta and another certificate for 301 
shares to Casamalli Munjee. $ 

-, Mr. Rege before us has contented himself with arguing the appeal of the appel- 
lant only in respect of these 501 shares, because there is no satisfactory evidence 
before us as to whom the other shares transferred by the appellant to Casamalli 
Munjee were in fact sold with the exception of 110 shares. With regard to the 
remaining 890 shares, but for the statement of the appellant that he sold the shares 
to*Casanjalli Munjee and executed the necessary transfer forms, we have nothing on 
the record which would satisfy us that these shares were in fact sold to any particular 
purchasers, and therefore what we have to consider in this case is whether the ap- 

_ pellant has made out a case for the alteration of the list of contributories with regard 
to these 501 shares. 

Now, the case that has been put to us by Mr. Rege is that the real owners of these 
“501 shares were Dr. Jivraj Mehta with regard to 200 shares and Casamalli Munjee 
with regard to 801 shares. Mr. Rege contends that the appellant sold these shares, 
received the consideration money, actually paid the dividend warrants to these 
two purchasers, and these two purchasers accepted the position that they were the 
‘purchasers of these shares. On these facts, Mr. Rege wants us to hold that in the 
ist of contributories as far as these 501 shares are concerned his name ought not 
to be included but that the names of Dr. Jivraj] Mehta and Casamalli Munjee should 
be included. 

Turning to the law on the subject, when we look at the Indian Companies Act, 
under s. 184 power is given to the Court as soon as eras after making a wind- 
ing up order to settle the list of contributories and the power is also given to 
rectify the register of members. But that power is limited to those cases where 
rectification is required in pursuance of this Act, and the only section which em- 
powers the Court to rectify the register of members is s. 88. That section pro- 
vides for two cases in which the rectification of the register may be made and 
those two cases are: f 

(a) where the name of any person is fraudulently or without sufficient catise entered in or 
omitted from the register of members of the company ; or 

(b) where default is made or unnecessary delay takes place in entering on the register the fact 
of any person having ceased to be a member. 

It is perfectly clear that if there is no rectification of the register, then the liability 
of a member of the company in the event of its being wound up arises under s.156. 
That liability is not ex contractu but exlege. It is by reason of the fact that the 
name of a certain person appears on the register of a company that he becomes 
liable as a contributory. The Privy Council in Hansraj Gupta v. Asthana’ have 
emphasised this position. In that case the executors were contending that the 
contract on the part of the testator to take certain shares was void and therefore the 
executors were under no liability in respect of these shares and therefore they ap- 
lied to have their names removed from the list of contributories. The Privy 
Council assumed for the purposes of the judgment that the contract was void. But 
even so, they expressed the opinion that the liability of the testator and ultimately 
of the executors under s. 156 in respect of the shares was absolute and flowed from 
the fact of his being on the register in respect of these shares. The original contract 
might supply the reason for his name having been placed on the a ees in respect 
of the shares, but after the winding up his liability in respect of the shares arose 
ea lege and not ex contractu. Therefore what we have really to consider in this appeal 
is whether the appellant has made out a case for the rectification of the register. 
If the register could not be rectified and if the appellant is not entitled to have the 
' rectification of the register, then his name as a contributory has been rightly put 
in the list of contributories. Without the rectification he is a member of the 
company and as such his liability is absolute under s. 156. 

Now, in order to succeed in having the register rectified, the appellant has got to 
satisfy us that the name of Dr. Jivraj Mehta or of Casamalli Munjee was omitted 
from the register of members without sufficient cause, or that default was made or 
unnecessary delay took place in entering on the register the fact that the appellant 
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had ceased to be a member of the company. Under both these sub-clauses, what 
the appellant has got to establish is some omission on the part of the company. 
It is not sufficient for him to contend or to prove that there was an omission on the. 
part of the purchasers to get their names registered as members of the company. 
He has to bring home to the company an omission which in law would amount to a 
sufficient cause witain the meaning of sub-cl. (a), or would amount to default or 
unnecessary delay within the meaning of sub-cl. (b); and therefore the question 
that we have to determine narrows itself down to this: has the appellant established 
that there was on tae part of the company some omission which gives him a right 
to ask for a relief under s. 88 of the Indian Companies Act Y 

It is urged by Mr. Rege that both Casamalli Munjee who was the chairman of the 
board of directors and Mr. Jhaveri who was the sezretary knew that these shares had 
been sold by the appellant and that he was no longer the owner of these shares. | 
In our opinion, it is not sufficient to impute the knowledge with regard to the change 
of ownership of the shares to the chairman of the board of directors ox to the 
secretary. Something much more has to be esteblished before it can be held that 
the company was in default in not making the necessary alterations in its register. 
Reliance is placed on a letter written by the appellant to the company on September ’ 
18,1945. In that letter he pointed out to the company that he has sold the 500 
shares and had received payment in full and that he was no longer a shareholder 
of the bank. Having written this letter, the appellant failed to follow it up by 
taking any further action. Notonly he did not follow it up, but what is more, 
he received the dividends of the subsequent year ended June 80, 1945, and these 
dividends he kept to himself not with the intention of appropriating them but 
without taking the necessary action of sending the dividends to Dr. Jivraj Mehta 
and Casamalli Munjee. It is difficult to understand how the appellant ever ex- 
pected the company to act upon his letter of September 18, 1945. No company 
can proceed to alter its register of shareholders and substitute the name of one 
shareholder for another without the proper transfer forms duly stamped being 
lodged with the company for that purpose, and m this case no transfer forms were 
at any time deposited by the purchasers with the company. Under the articles 
of the company it would have been open to the avdpellant himself to have the trans- 
fer deeds deposited or to have taken the necessary legal action to compel the pur- 
chasers to lodge the necessary transfer forms. But he did nothing excepting writ- 
ing this letter and allowing the things to drift. Therefore at no time was a stage 
reached when the company could even have thought of making the necessary altera- 
tions in the register of shareholders. Therefore on this evidence we cannot hold 
that there was any omission on the part of the company which would entitle the 
appellant to call for the rectification of the register at our hands. 

Mr. Rege has argaed that his client did everything that was in his power. He sold 
the shares, he executed the blank transfer forms, and if there was any default at all, 
it was on the part of the purchasers in not having taken thenecessary action to lodge 
the transfer forms and to get their names registered as shareholders. But that, in 
our opinion, does not help the appellant. Whatever rights he may have against 
Dr. Jivraj Mehta or Casamalli Munjee, whatever default Dr. Jivraj Mehta or Casam- 
Hi Munjee may have committed, the appellant has to furnish us with a definite 
answer to the claim of the company. What we are considering here is the claim 
of the company to enforce a liability against one 3f its contributories, and itis no 
answer for the éontributory to say that although I remain on your register I am 
not liable because I have sold my shares to a purchaser who has not got his name 
registered in the register of the shareholders of the company. Mr. Rege has relied 
on a decision of the English Court reported in Ward’s Case In that case the 
registered owner of certain shares sold them long before the winding up order, 
but in consequence of disputes between the purchaser his name had not been 
removed from the register. In this case a deed of transfer was executed in the name 
of the purchaser, the purchaser deposited it wich the company, applied that the 
shares be registered in his name, and this could not be done because a third party 
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who claimed to be interestéd in the shares gave notice to the company not toregister 
the shares. It was on these special facts that Lord Romilly M.R. in delivering 
‘the judgment of the Court expressed the-opinion that the Gourt could determine 
who was the real owner of the shares, and in this particular case the Court did give 
relief to the registered owner of the shares although the name of the purchaser had 
not been entered in the register of shareholders of the company. As I said before, 
this is a decision which must be read in the light of its own special facts. But the 
real principle in fact was enunciated by the same learned Judge in a subsequent case 
reported in Walker’s Case. In this case a transfer was exécuted and the deed was 
handed over to the solicitor of the company and this arose out of a compromise 
that was brought about in a litigation initiated by the shareholder against the 
company and the compromise was that these particular shares were to be transferred 
to the name of a certain director. At the meeting of the directors, the compromise 
was sanctioned but nothing further took place and the deed of transfer remained 
with the solicitor. When the company was wound up, the shareholder applied 
that he should be relieved from the liability as acontributory because he had execut- 
ed the transfer form and acted upon the compromise ; and Lord Romilly M.R. in 
his judgment pointed out that the shareholder had acquiesced in the position of his 
name continuing to remain on the register of the company, and at p. 85 the judg- 
ment states : 

“In cases where there has been no fault at all on the part of the transferor, and the fault is 
merely that of the company, the Court directs the transfer to be made, or the register to be amend- 
ed, thus doing what ought to have been done. Where there has been no fault on either side, the 
register remains as it was—~where the fault is on both sides, the register also remains as it was.” 
Therefore what the shareholder has got to establish is that there was fault only on 
the side of the company in not registering shares which it ought to have done. 
The same view of the law was taken by this High Court in Indian Specie Bank Lid., 
In re: Sorabji Nusserwanji v. C. A. Patwardhan.? In this case the shareholder 
sold his shares of the Indian Specie Bank Ltd. and the transfers were lodged with 
the company for registration. The company went into liquidation before the 
transfers were in due course approved of by the board of directors. The shareholder 
contended that the register of the shareholders should be rectified, and in the Court 
of appeal Sir Basil Scott C.J. delivering the eee of the Court pointed out 
that cases in which an application for rectifying the register can be made concern 
the acts or omissions of the company keeping the register. In the case of an omis- 
sion appearing by reason of the fact of a person having ceased to be a member not 
being entered in the register, it is necessary to show that default has been made or 
unnecessary delay has taken place on the part of the company keeping the register. 
In all other cases, it is enough to show that the name of some person is fraudulently 
or without sufficient cause entered in, or omittted from, the register kept by the 
company. Thus the evidence in every case must be directed to the acts or omis- 
sions of the company. 

Therefore, the position in law on these authorities is perfectly clear. As the appel- 
lant has failed to prove that there was any omission on the part ofthe company which 
resulted in delay in registering the names of Dr. Jivraj Mehta and Casamalli Munjee 
who had purchased the shares from the appellant, the appellant cannot succeed in 
having the register of the company rectified. As he cannot succeed in having the 
register rectified, the result must follow that the list of contributories must be set- 
tled in accordance with the register of the shareholders of the company. 

In my opinion, therefore, the learned Judge below was right in coming to the 
conclusion that he did. .The appeal, therefore, fails and must be dismissed with 
costs. beat 


Appeal dismissed. 
Attorneys for appellant: Mulla & Mulla. 
Attorneys for respondents : Romer, Dadachanjt, Sethna & Co. 
1 (1868) L.R. 6 Eq. Cas,.*30. g.c, 17 Bom. L,R. 342, 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati, 


DIGAMBAR RAMCHANDRA v. THE KHANDESH SPINNING & WEAVING, 
MILLS, COMPANY, LTD.* 


Bombay Industrial Disputes Act (Bom. XXV of 1938), Secs. 26, 494, 60—Standing orders — Dis- 
putes falling under—Arbitrator to confine himself to standing orders alone—Considerations of 
fair and right irrelevcnt—Industrial Courts—Orders passed by—Whether such orders can be 
questioned in civil Courts. e 


An order passed by the Industrial Court, constituted under the Bombay Industrial Dis- 
putes Act, 1988. without jurisdiction or in excess of jurisdiction conferred upon it by 
the Act, can always be questioned in a civil Court. Section 60 of the Act, which excludes 
jurisdiction of civil Courts. must’ be strictly construcd. It sets up a special Court of 
limited jurisdiction, and Courts of limited jurisdiction must be confined to the functions*® 
and powers which are conferred upon them by the statute which creates them. 

Secretary of State v. Mask & Co, and Province of Bombay v. Hormusji Manekji*, Slowed. 

Where standing orders have been framed and settled under s. 26 of the Bombay Indus- 
trial Disputes Act, 1938, the arbitrator, to whom a dispute falling under the standing orders 
is referred by Government under s. 49A of the Act, has jurisdiction to determine the liabi- 
lity flowing from and arising out of the standing orders. He has no jurisdiction to deter- 
mine any liability outside the standing orders, e. g., what is fair and right as between the 
employer and the employee and to give relief on moral and humanitarian considerations. 


THE plamtiffs, the Khandesh Spinning & Weaving Mills Co., Ltd., were a 
joint stock company having their mills at Jalgaon in the East Khandesh district. 
Digambar and Awsoo (defendants Nos. 1 and 2) were employees of the plaintiffs. 

On July 7, 1946, there was a breakdown of the engine at the plaintiffs’ mills, 
which led to the closure of the mills from July 8 to August 81, 1946. The mills 
started work on September 1, 1946, when the defendants were re-employed. 

The defendants claimed their wages for the period during which the mills had 
closed down owing to engine trouble. 

On December 28, 1946, the Government of Bombay referred the dispute to the 
arbitration of D. G. Kamerkar, under s. 49A of the Industrial Disputes Act, 1988. 

The cotton mills at Jalgaon, Chalisgaon and Amalner had made and settled 
standing orders under s. 26 of the Act. Orders 16 and 17 ran thus :— 


The company may, at any time or times, in the event cf a fire, catastrophe, break-down of 
machinery or stoppage of the power supply, epidemic, civil commotion or other cause, whether 
of a like nature-or not, beyond the control of the company, stop any machine or machines or 
department or departments,wholly or partially for any period or periods, without notice and 
without compensation in lieu of notice. . 

In the event of a stoppage of any machine or department under this order during working 
hours, the operatives affected shall be notified by notices put upon notice boards in the department 
concerned and at the tinte-keeper’s office, as soon as practicable, when work will be resumed 
and whether they are to remain or leave the mill, the period of detention in the mull shali not 
ordinarily exceed one hour after the commencement of the stoppage. If the period of deten- 
tion does not exceed one hour, operatives so detained shall not be paid for the period of detention. 
If the period of detention in the mill exceeds one hour, operatives so detained shall be entitled 
to receive wages for the whole of the time during which they are detained in the mill as a result 
of the stoppage. In the case of plece-worker, the average daily earnings for the previous month 
shall be taken to be daily wages. 

Any operative played off under O. 16 will not be considered as dismissed from service but 
as temporarily unemployed and, will not be entitled to wages during such unemployment except 
to the extent mentioned in 0.16. All operatives played off will be given prior rights to reinstate- 
ment on the resumption of normal work, provided they present themselves for work when normal 
working is resumed. 


The arbitrator made his award on March 24, 1948, ordering payment at the 
rate of 75 per cent. for the first 15 days of the closure and at the rate of 50 per 
cent. for the remaining 80 days. He observed : 


* Decided Sepiember 7, 1949. O. C. J. 1 (1940) 42 Bom. L.R. 767, 775, P.C. 
Appeal No. 26 of 1949: Suit No. 2424 of 1948. 2 (1947) 60 Bom. L.R, 524, 528, P.C. 
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We proceed to the alternative ground urged by the union, viz. that the employees should 
be paid compensation or granted relief on the lines or on the analogy of the recommendations 
of the Central and the Local Government made when there were stoppages due to shortage 
of coal and raw material owing to war conditions. It is perfectly true that having regard to 
standing order No. 16 applicable to textile mills in Khandesh, no wages can be claimed for the 
period of stoppage due to breakdown of machinery for causes beyond the control of the company. 

Rut.the claim made in the present case is not one of wages as such but for compensdtion 
or relief. Moreover, as it apppears to me upon reading of standing order No.16, the stoppages 
due to castfalties referred to in that standing order are contemplated to be of a reasonably short 
duration. The employer company is assumed to be in the position to know or apprehend when 
work would be resumed and to notify such dateor time on the notice boards within the premises. 
In the next place, we were not sitting hore to decide an application under s. 55 of the Bombay 
Industrial Disputes Act for declaration of an ilegal change. We are called upon to arbitrate 
qn an industrial dispute referred to us under s. 49A of the Act. The dispute evidently relates 
to an industtial matter, inasmuch as it relates to a condition of non-employment of the employ - 
ees or to the determination of what is fair and right in relation to such non-employment having 
due regard to the interest of the parties immediately concerned and of the community as a whcle. 
It is, therefore, within our competence to grant compensation or other relief for the period 
of involuntary non-employment in case where wages cannot be claimed either under 
the commom law or the Payment of Wages Act. The question properly for our determination 
is whether having regard to the circumstances under which the closure had been made and the 
period for which it had been made and having regard also to the conditions in which the employ- 
ces had been working, it was fair and right that compensation or other relief should be allowed 
to the employees in the present case. 


On September 25, 1948 the plaintiffs filed a suit for a declaration that ‘the 
award of the arbitrator dated March 24, 1948, is void, inoperative, illegal and 
ultra vires and is not binding and enforceable and should be set aside,” and for 
an injunction restraining the defendants “from receiving the amount directed 
to be paid by the said award.” 


The suit was heard by Tendolkar J., who decreed it on March 10, 1949, for the 
following reasons. 


TENDOLKAR J. At the hearing, three issues have been raised on behalf of the 
defendants. Two of these are of a preliminary character and relate to the main- 
tainability of the suit. The first contention is that the suit is not maintainable in 
view of s, 82 of the Indian Arbitration Act; and the second that it is not maintain- 
able in view of ss. 59 and 60 of the Bombay Industrial Disputes Act, 1988. 


Now the plea that the suit is not maintainable by reason of s. 82 of the Indian 
Arbitration Act has not been seriously pressed; and in any event, in my view, 
there is no substance in it. Section 46 of the Indian Arbitration Act no doubt pro- 
vides that the provisions of that Act, except certain excluded sections, shall apply 
to every arbitration under any other enactment “except in so far as this Act is 
inconsistent with that other enactment or with any rules made thereunder.” It 
may, therefore, be said that the provisions of the Arbitration Act may conceivably 
apply to an arbitration under the Bombay Industrial-Disputes Act, 1988. But 
when one turns to s. 82 of the Arbitration Act which bars the filing of suits in 
reference to arbitration agreements or awards, that section provides that the 
award shall not be set aside, amended, modified, or in any way affected otherwise 
than as provided in this Act. Now under the Bombay Industrial Disputes Act, 
1988, it is not necessary for an award made thereunder to be filed in Court as 
provided in the Arbitration Act nor is the procedure for setting aside an award 
contemplated by the Arbitration Act applicable to an award in an industrial dis- 
pute. That being so, the provisions of the Arbitration Act are to my mind wholly 
inconsistent with the scheme of the Bombay Industrial Disputes Act, 1988, and 
the Arbitration Act has no relevance to the matter before me. This plea of the 
defendants must, therefore, fail. 


The next objection is under ss. 59 and 60 of the Bombay Industrial Disputes 
Act, 1988. Section 59 provides that the order of the Industrial Court shall be 
-binding on all the parties. Section 60 then provides ; 
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“No order passed by the Industrial Court sball ke called in question in any civil or cri- 
mina ] Court,” 


The bar of legal proceedings enacted by this seztion can only apply in the cast-of 
any order passed by the Industrial Court within the scope of its jurisdiction; and 
it is now well established that when a provisior for exclusion of the jurisdiction of 
civil Courts exists, similar to the provision in s. €0, that provision has no application 
if the order is in excess of jurisdiction. That being so, this Court would no doubt 
have no jurisdiction if the award of the arbitrator was within jurisdiction, how- 
soever wrong it may be; but if it is in excess af jurisdiction, then quite obviously 
this Court has jurisdiction to entertain a suit for a declaration that the award is 
void. 

That brings me to the merits of the dispute. They le within a short compass. 
Section 26 of the Bombay Industrial Disputes Act, 1988, provides for the settlemenf 
of standing orders regarding industrial matters and change in such standing orders. 
When a standing order is so settled, sub-s. (8) of s. 26 provides that it “shall be 
determinative of the relations between the employer and his employees in the 
industry or occupation concerned in regard to all industrial matters mentioned 
in schedule I.” The words “industrial matter” used in the section are defined 
in s. 8, sub-s. (14). That definition is as follows : 

“Industrial matter’ means any matter relating to work, pay, wages, reward, hours, 
privileges, rights or duties of employers or employees, or the mode, terms and conditions of 
employment or non-employnient and includes— 

{a} all matters pertaining to the relationship between employers and employees, o1 to 
the dismissal or non-employment of any person ; : 

(b) all matters as to the demarcation of functions of any employees or classes of employecs ; 

(c) all matters pertaining to any right or claim under or in respect of or concerning an 
agreement, submission or award made under this Act; and 

(d) all questions of what is fair and right in relation to any industrial matter having regard 
to the interest of the person immediately concerned and of the community as a whole.” 

When one turns to sch. I, the relevant item in the schedule is item No. 7: 

“Temporary stoppages of work and rights and liab-lities of employers, and employees arising 
therefrom.” r 
Now, in my opinion, it is past argument that zhe claim for compensation for idle 
hours, such as in the present case, is a matter covered by this item in sch. I, and, 
therefore, if there is a standing order validly scttled under s. 26, such order shall be 
determinative of the right for compensation fo? idle hours, which expression I use 
in the sense of compulsory or involuntary unemployment. In the case of the 
plaintiffs’ company, it appears that a standing arder was in fact settled. It related 
to the cotton mills in Jalgaon, Chalisgaon, Ama_ner and Dhulia. Clause 16 of that 
order provides : ” 

“The company may, at any time or times, in the event ofa fire, catastrophe, breakdown of 

machinery or stoppage of the power supply, epidemic, civil commotion or other cause, whether 
of a like nature or not, beyond the control of the company, stop any machine or machines or 
department or departments, wholly or partially for any period or periods, without notice and 
without compensation in lieu of notice.” , 
Then, the latter half of this clause deals with stoppage during working hours with 
which we are not concerned in this suit, This standing order, therefore, in terms 
provides that no compensation shall be paid in the case of astoppage due to a 
breakdown. It was found in this case by the learned arbitrator that the stoppage 
was in fact due to a breakdown; and in my opinion it is clear in law that by 
reason of this standing order no compensation is payable to any of the workers 
in respect of such stoppage. 

The learned arbitrator took the view that under cl. 16 of the standing order, 
no wages could be claimed for the stoppage, but that the order did not deal with the 
claim for compensation or relief. He also held that the stoppages referred to in 
this clause are contemplated to be of a reasonably short duration. Had he come 
to that conclusion after taking into consideration item No. 7 in sch. I of the 
Bombay Industrial Disputes Act, 1988, it may be that although I did not agree 
with his conclusion, I would have felt bound to hold that no suit lies under cl. 16 
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of the standing order, because it was open to the learned arbitrator to come to a 
right or a wrong conclusion as to the interpretation of the law. But unfortunately 
forthe defendants the learned arbitrator nowhere in his judgment makes as 
+ much as a passing reference to item No. 7 in sch. I, and indeed it is difficult for 
me to conceive how, if this item had been before him at the time, he could possibly 
have come to the conclusion that cl. 16 of the standing order relates to a claim for 
wager only, because in terms the item refers to all rights and liabilities of employers 
and empleyees arising from temporary stoppages of work. I may also mention— 
a it is not material for the purposes of deciding this suit—that, with respect 
to the learned arbitrator, I find nothing in the provisions of cl. 16 of the standing 
order to indicate that the stoppages contemplated are only such as are of a reason- 
ably short duration. Indeed, stoppages due to fire, catastrophe, epidemic, civil 
commotion or other cause may well be of an unduly long duration, although 
everyone would pray that they should be of a reasonably short duration. There 
was, therefore, in my opinion no jurisdiction in the learned arbitrator to award 
any compensation in respect of the 56 days of enforced unemployment. 

Then, there is another matter in respect of which it is also urged that the learned 
arbitrator acted in excess of his legal authority ; and that is that he based his 
award on what he described as the analogy of certain recommendations made 
by the Bombay Government. It appears that on December 18, 1944, the Com- 
missioner of Labour, Bombay, addressed a circular letter to several mills on the 
subject of compensation for involuntary unemployment due to shortage of coal or 
‘Taw. materials or change in lines of production of which adequate notice cannot be 
given. This circular letter pointed out that at the second tripartite conference 
there was general agreement that workers who have been temporarily thrown 
out of employment owing to such reasons should be given relief. Government, 
therefore, forwarded to the various mills certain proposals and expressed the hope 
that the employers would give effect to them. Government further stated that if 
such relief was not #iven, a demand for relief would in their opinion be a fit subject 
for adjudication. Now it is quite obvious to my mind that this letter is nothing 
more than an expression of a pious hope that the employers shall give effect to the 
recommendations of Government. It has in no sense the effect of law; nor does it 
`~ in any manner whatsoever override the standing order, as was submitted by the 
counsel for the defendants. The standing order is made under.statutory authority; 
and no recommendation, from Government, howsoever highits weight, can override 
a standing order made under statutory authority. The learned arbitrator was, 
therefore, in my opinion acting in excess of his legal authority in attempting to 
give effect to this recommendation. Incidentally, I may mention that these 
recommendations. were, it was recognised by the learned arbitrator, not applicable 
in terms but were merely applied by analogy; and, secondly, although these 
recommendations in para. 2(b) in terms provide that the duration of the benefit 
should be one month, allowing for a waiting. period of seven days, the learned 
arbitrator thought fit to award compensation for 45 days. But that is only inci- 
dental and does not affect the determination of the merits of this petition. In my 
opinion, in taking into account these recommendations of Government and treating 
them as if they were part of the law of the land and applicable to this award, 
the learned arbitrator acted in excess of his legal authority. 

_ The result, therefore, is that the award is without jurisdiction. 
_ There shall be a decree in terms of prayers (a) and (8) of the plaint. 

The defendants appealed. - : an 

L. M. Jhavery, with L. P. Pendse, for the appellants. 

H. M. Seervat, with G. A. Thakkar, for the respondents. 


Cuacua C. J. There was a breakdown in the machinery of the Khandesh 
Spinning and Weaving Mills company who are the plaintiffs in the suit from which 
this appeal arises and the mills had to be temporarily closed from July 7, 1946, 
up to September 1, 1946. The employees of the company claimed that they 
were entitled to be paid compensation during the period of the stoppage of the mills. 
On December 28, 1946, the Provincial Government referred the industrial dispute 
between the employees of the company and the egmpany to arbitration under 
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s. 49-A of the Bombay Industrial Disputes Act, 1988, and the arbitrator Divan 
Bahadur Kamerkar gave his award on March 24, 1948. By this award he awarded 
that the employees should be paid compensation for 45 days at the rate o 
per cent. for the first 15 days and 50 per cent, for the remaining 80 days. It is ` 
this award which has been challenged by the mills as being illegal and wltra vires. 
The learned Judge who heard the suit came to the conclusion that the arbitrator 
had acted in excess of his jurisdiction and gave relief to the plaintiffs. It is fom 
that decree and judgment of the learned Judge that the appellants Mave come 
in appeal before us. 

In order to understand the contentions raised by Mr. Jhavery before us, it is 
necessary to look at some of the provisions of the Bombay Industrial Disputes 
Act, 1988. That Act provides for Standing Orders being framed in accordance 
with the procedure laid down in s. 26(Z), and that sub-section provides that: e 

“Every employer in respect of any industry ‘or occupation to which this section has been 

made applicable shall within two months from the date of such application submit to’the Comm- 
issioner of Labour for approval in such manner as msy be prescribed standing orders regulating 
the relations between him and his employees with regard to all industrial matters mentioned 
in Schedule I.” 
Therefore an obligation is cast upon the employer to frame standing orders with 
regard to all industrial matters mentioned in schedule I. Then the section provides 
for the settling of these standing orders and after the standing orders are settled 
their effect is laid down in sub-s. (8), and the effect is that these standing orders 
shall be determinative of the relations between the employer and his employees 
in the industry or occupation concerned in regard to all industrial matters mentioned 
in sch. I and shall not be liable to be altered for a period of six months from the 
date on which they come into operation except on areview by the Industrial Court 
under s. 27. Section 80 also provides for an agreement regarding change in the 
standing orders, and such an agreement has got to be registered with the Registrar, 
and when it is so registered, under s. 82 the agreement comes into 
operation from the date stated in the agreement, or if no date is stated therein, 
from the date on which it is recorded by the Registrar. Turning to Sch. I, the item 
we are concerned with is item 7 which provides for temporary stoppages of work 
and rights and liabilities of employers and employees arising therefrom. Therefore 
under s. 26(7) standing orders have to be framed determining the rights and 
liabilities of employers and employees arising from temporary stoppages of work, 
and once the standing orders have been framed, these standing orders under 
sub-s. (8} of s. 26 are determinitive of the relations between the employer and the 
employees. Therefore it is clear that the only liability which an employer has 
with regard to any payment that he may be zalled upon to make to his employee 
in respect of temporary stoppage of work ‘is the liability which is determined by 
the standing orders framed under s, 28(7). When we turn to the standing orders 
which have been framed under item 7 of sch. I, they are standing orders 
16 and 17, and standing order 16 provides that the company may, at any time 
or times, in the event of a fire, catastrophe, breakdown of machinery or stoppage 
of the power supply, epidemic, civil commot:on or other cause, whether of a like 
nature or not, beyond the control of the company, stop any machine or machines 
or department or departments, wholly or partially, for any period or periods, 
without notice and without compensation in lieu of notice. Therefore the power is 
given under this standing order to the company to stop for any period or periods, 
wholly or partially, any department or departments, without being under any 
liability to give notice to the employees or without the liability of paying com- 
pensation in lieu of notice. Then the second part of standing order 16 deals with 
the situation with which we are not concerned. That deals with a case where 
there is a stoppage during working hours, and it provides for certain rights of the 
employees depending upon for what period they were detained while there was a 
stoppage. Then we come to standing order 17 which provides that: 

“Any operative played off under Order 16 will not be considered as dismissed from service, 
but as temporarily unemployed, and will not be entitled to wages during such unemployment 
except to the extent mentioned in Order 16. All operatives played off will be given prior rights 
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to reinstatement on the resumption of normal work, provided they present themselves for work 
when normal working is resumed.” 

Therefore under this standing order an employee who ceases to do work by reason 
` of a temporary breakdown does not ceage to be in service of the company, but 
during the period of unemployment he is not entitled to any wages. The conten- 
tion put forward by Mr. Jhavery is that standing order 17 deals only with wages to 
whieh a worker is entitled. It does not deal with any compensation or any other 
relief to Which the worker may be entitled. In my opinion, no liability can be 
imposed upon the employer other than the liability expressly mentioned under 
standing orders 16 and 17. Therefore if the employee contends that he is entitled 
to any relief or any compensation, he must satisfy the Industrial Court that such 
relief or such compensation arises from the standing orders which have been framed 
under s. 26 and which are determinative of the liability of the employer. There 
can be no fiability upon the employer outside the ambit of the standing orders. 

Now, What the learned arbitrator did was, he accepted the position that under 
standing orders 16 and-17 the employees were not entitled to any payment from 
the company. But he took the view that as the industrial dispute was referred to 
him by Government under s. 49-A, he had jurisdiction to consider not only the 
standing orders but what was fair and right as between the employer and the 
employee and to give relief on moral and humanitarian considerations. Now, 
the learned arbitrator came to that conclusion in view of the definition of ‘Industrial 
matter” appearing in s. 8(14} of the Bombay Industrial Disputes Act, 1988. In 
the first place, we look at the definition of “‘Industrial disputes” which means any 
dispute or difference between an employer and employee or between employers and 
employees or between employees and employees and which is connected with any 
` industrial matter. An Industrial matter is defined as any matter relating to work, 
pay, wages, reward, hours, privileges, rights or duties of employers or employees, 
or’ the mode, terms and conditions of employment or non-employment; and 
then the definition goes on to mention four instances which according to the 
statute are included in the-definition of industrial matter, and the fourth is “‘all 
questions of what is fair and right in relation to any industrial matter having regard 
to the interest of the person immediately concerned and of the community as a 
whole’’; and the view that the learned arbitrator took was that as he was arbitrat- 
ing upon an industrial dispute it was open to him to consider all questions of what 
was fair and right in relation to any industrial matter, and the industrial matter 
which he thought was before him was the unemployment of the employees of the 
Mills. Now, perhaps it would have been open to the arbitrator to have considered 
the claims of the employees from this wider angle if the Industrial Disputes Act 
did not control his jurisdiction effectively by laying down what the liability of 
the employers was as far as temporary stoppage of work was concerned. If there 
had been no standing order, if the relationship of the employer and employee had 
not been determined with regard to temporary stoppages of work, the arbitrator 
would have been within his jurisdiction in taking into consideration all questions 
of what was fair and right in awarding any sum as payable by the employer to the 
employee. But, as I have pointed out earlier, once the standing orders have been 
framed and settled, and they were framed and settled with regard to temporary 
stoppages of work, then the only liability which the arbitrator had jurisdiction to 
determine was the liability flowing from and arising out of the standing orders 
which had been settled. He had no jurisdiction to determine any liability outside 
the standing orders. 

Mr. Jhavery has relied on certain recommendations made by the Government 
of Bombay and which were agreed to at a tripartite conference between the 
Government, employers and employees and which according to Mr. Jhavery con- 
stituted an agreement of a binding nature. Now, these recommendations were 
made on December 18, 1944, by a letter written from the Commissioner of Labour 
to the agents of the Khandesh Spinning and Weaving Mills Co., Ltd. It is pointed 
out that there was a general agreement at a second tripartite conference that 
workers who had been temporarily thrown out of employment owing to shortage 
of coal and similar reasons should be given relief, and the letter goes on to say that 
the Government of India had accordingly forwarded the accompanying proposals 
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and the Government of Bombay hoped that employers would give effect to these 
proposals. The Government of Bombay further considered that where such stop- 
page had occurred and relief was not given a demand for relief would be a fit subject 
for adjudication ; and then the proposals are set out and it is clearly stated that 
the proposals relate only to short term unemployment during the period of war, 
due to shortage of coal or raw materials or changes in line of production of which 
adequate notice could not be given, and then the proposals set out what is the 
relief that should be given, the first plaze these proposals do not directly 
relate to the temporary stoppage in this case which was due to the breakdown 
of the machinery. It is not the case contemplated by these particular proposals. 
But assuming that the proposals did really relate to this type of stoppage also, 
it is difficult to understand how it could be ¢ontended that these proposals consti- 
tuted an agreement which is binding as between the mills and their employees. 
Apart from the fact that this letter merely embodies certain proposals ‘and merely 
contains. a hope on the part of Bombay Government, even assuming that they 
have constituted an agreement in law, this, in my opinion, cannot alter, or change, 
or override the standing orders settled accorcing to s. 26 of the Act. As I have 
pointed out, the Act lays down the machinery according to which the standing 
orders can be altered, and till that machinery is resorted to and the procedure 
followed as laid down in the Act, the standing orders cannotbealtered. It is not 
suggested by Mr. Jhavery that any agreement was registered as required by s. 80 
and therefore s, 82 never came into operation. In my opinion, therefore, this 
particular letter written by the Government of Bombay cannot in any way assist 
the employees. The learned arbitrator took into consideration this letter and by 
analogy applied it to the particular case he was considering and really gave effect to 
the proposals of Government in wider terms than Government itself intended, 
because in his opinion the peculiar circumstances prevailing at Jalgaon required 
a wider relief than contemplated by Government in their letter of December 18, 
1944. In my opinion if the arbitrator had Jurisdiction at all to give relief beyond 
the relief contemplated by the standing orders, then.certainly ‘he had the right 
to look at this letter as indicative of the measure of relief that should be given to 
the workers of the Khandesh Mills. But, as m my opinion, the arbitrator had no 
jurisdiction at all to give any relief which was outside the ambit of the standing 
orders, the question is irrelevant as to whether he had the right to look at the 
Government proposals and to act in accordance with those proposals. 

The only other point that has been agitated at the Bar is whether we can sit in 
judgment on the decision of the learned arbitzator and whether the award can be 
challenged in any litigation in this Court. For that purpose, our attention is 
drawn, to s. 60 of the Act which provides that no order passed by the Industrial 
Court shall be called in question in any civil or criminal Court. It is perfectly 
clear that the order contemplated by this section is an order with jurisdiction. 
Any order passed by the Industrial Court which is without jurisdiction or which 
is in excess of the jurisdiction conferred upon it by statute can always be questioned 
in a civil Court. It must be remembered thet s. 60 excludes jurisdiction of civil 
Courts and it must be strictly construed. It elso sets up a special Court of limited 
jurisdiction, and Courts of limited jurisdiction must be confined to the functions 
and powers which are conferred upon them by the statute which creates the Courts. 
Therefore if the Industrial Court acts contrary to the provisions of law which creates 
it or if it acts in excess of its statutory powers, a civil Court can always correct the 
decision of the Industrial Court. The propcsition which I have just stated has 
the support of so high an authority as the Privy Council. In Secretary of State v 
Mask & Co. their Lordships expressed the opinion that it was well settled law that 
even if jurisdiction of the civil Court was excluded, the civil Courts have jurisdiction 
to examine into cases where the provisions of the Act have not been complied with ; - 
and again in Province of Bombay v. Hormusji Manekji? Lord Thankerton delivering 
the judgment of the Board referred to a concession made-by Sir Cyril Radcliffe 
for the appellant there and considered that that concession was a proper concession, 
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viz. that the civil Courts have jurisdiction to determine a question as to excess of 
the statutory powers conferred by the Code. In my opinion, the learned arbitrator 
in making the award and in imposing the liability upon the employers has acted 
. contrary to the clear provisions of the law and has‘also acted in excess of his juris- 
diction because he has imposed a liability upon the employers which the law did 
not permit him to impose. Therefore, in my opinion, the learned Judge was right 
in coming to the conclusion that the award was illegal and decreeing the plaintiffs’ 

suit? ` 

The appeal, therefore, fails and must be dismissed. 

Before we part with this matter I should like to say that dlikonek technically 
the appellants have failed and the Khandesh Mills have succeeded, we sincerely 
hope that the Khandesh Mills will take a humane and sympathetic view of the 
situation. The arbitrator has pointed out the serious conditions that existed at 
Jalgaon at the time when there was stoppage of work. He has drawn attention 
to the index figure and the high cost of living and it was much higher than in 
Bombay. It is indeed hard for the workers of the.Khandesh Mills to be put out 
of work, without any fault of theirs, for so long a time as 55 days. It is not for 
us to say what Khandesh Spinning and Weaving Mills Company should do, but we 
confidently hope that in the interest of their employees they will make a payment 
to the workers ex gratia which would be worthy of the mills and such as to relieve 
the hardship of the workers. 


Buaewati J. I agree. I would only like to add a few words of my own. The 
standing orders having been framed providing for the temporary stoppages of work 
and rights and liabilities of employers and employees arising therefrom, the pro- 
visions therein contained were determinative oftherights and liabilities of the parties. 
Even though the arbitrator had jurisdiction to go into the industrial dispute which 
was referred to him, he could only do what was fair and right in relation to the 
industrial matter, and in no event could it be said that in deciding the question of 
what was fair and right he could go beyond the provisions of the standing orders 
which had been framed in this behalf in accordance with the proper procedure. 
Under the circumstances of the case as they obtained, there was no change in the 
standing orders and there was no justification for the arbitrator to go. beyond the 
terms of the standing orders. Ha held that under the terms of the standing 
orders the employees were not ede to any relief by way of compensation they 
had asked for, he had clearly no jurisdiction to go beyond the terms thereof and 
award what according to his own opinion was fair and right having regard to the 
Government recommendations which have been already referred to in the judgment 
of my Lord the Chief Justice. 

I need add nothing more and agree with the order which has been made in the 
judgment just delivered. 


Attorneys for appellants: Gokhale, Kale & Co. l Appeal dismissed. 
Attorneys for respondents : Ambubhai & Diwanji. 


Before the Hw ble Mr. M. C. Chagla, Chtef Justice, and Mr. Justics Bhagwati. 

SURYAPRAKASH WEAVING FACTORY v. THE INDUSTRIAL COURT, 

. BOMBAY.* 

Specific Relief Act (I of 1877), Secs. 46, 46—Section 46 iana S itina oNN, whether 
enough—Whetker petition can dispute validity of public uffice—Bombay Industrial Relaitons 
Act, 1948, (Bom. XI of 1947), Secs. 73, 72, 71—Industrial Court—Reference by Government to 
Industrial Court of dispute—Whether petition under s. 45 can question validity of such dispute. 

The provisions of s. 46 of the Speciflc Relief Act, 1877, are mandatory in their character 
and a non-compliance with the provisions will result in a petition under s. 45 of the Act 
being dismissed. What the section requires is that the application under s. 45 has to 
be founded on an affidavit of the person injured, and that affidavit has to state his right 
in the matter in question, his demand of justice and the denial thereof. The section does 
not require that there must be used in the affidavit specific words to. the effect that the 


* Decided, September 9, 1949. O. C. J. thon No. 278 of 1948. 
Appeal No. Y of 1949: Miscellaneous Applica- 
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petitioner had demanded justice and justice had been denied. What the section requires 
is a substantial. compliance with the provisions thereof, and if it clearly appears from the 
affidavit that the petitioner had demanded justice and that justice had been denied, the mere 
absence of the exact words in the affidavit will not result in the petition being dismissed. 

It is not necessary that there must be a specifie provision in a statute making it incum- 
bent upon a person holding a public authority to forbear from doing some act. It is 
sufficient ifa statute casts a duty upon a person bolding a public office ; then it is incumbent 
upon that person to discharge that duty. If in discharging that duty he acts unauthorigtdly 
orirregularly or improperly, then the Court will intervene under s. 45, because it eould be said 
that it was incumbent upon him to forbear from discharging his duty in any manner other 
than as laid down by the statute. It is sufficient to find a duty cast upon a public officer 
for the purposes of s. 45. If that duty is not discharged in the manner provided by the 
law, the Court will assume that there is a forbearance cast upon him to act otherwise 
than in the manner laid down in the statute. 

Under s. 78 of the Bombay Industrial Relations Act, 1046, a statutory sutharity is set up, 
viz. the Industrial Court, to decide industrial disputes which are referred to it by Government 
under s. 78. The statutory duty of the Industrial Court is to decide only those industrial 
disputes which are referred to it under s. 71, 72 or 78. If the Industrial Court purports 
to decide any industrial dispute not covered by s. 71, 72 or 78, it would be acting unautho- 
risedly, irregularly and contrary to the provision3 of the statute. Therefore, if the High 
Court finds that the Industrial Court is entertaininy a reference and proceeding with a refer- 
ence and attempting to adjudicate upon that reference when the reference is not a proper 
reference either under s. 71 or 72 or 78, the Higt Court can act unders. 45 of the Specific 
Relief Act and compel the Industrial Court to forbear from proceeding with that reference, 

Where a petitioner under 8. 45 of the Specific Relief Act contends that a dispute referred 
by Government to the Industria] Court under s. 78 of the Bombay Industrial Relations 
Act does not constitute an industrial dispute wichin the meaning of s. 78, the Industrial 
Court is alleged to attempt to do something whick is prohibited by statute and which it has 
no authority to do. Such a petition is competent under s. 45. 

A petitioner, in order to be entitled to an orcer under s. 45, must accept the position 
that a person is holding a public office under some law and his grievance must be that such 
person is acting contrary to the provisions of thatlaw. If he comes to the Court and denies 
the right of the person to hold the public office, he cannot get an order under the section. 

Lady Dinbai Petit v. Noronha,’ referred to. 


PETITIONS under s. 45 of the Specific Relief Act, 1877. 

The petitioners, eight in number, were textile manufacturers and employers 
of labour in the city of Surat. Respondent No. 1 was the Industrial Court in Bombay, 
constituted under the Bombay Industrial Relations Act, 1946. The second res- 
pondents were a union registered under s. 8 3f the Bombay Industrial Disputes 
Act, 1988, and declared to be a representative union under s. 12(2) of the Act for 
the cotton, textile industry in the municipal area of Surat. 

On May 80, 1989, the Government of Bombay issued a notification under s. 2(3) 
of the Bombay Industrial Disputes Act, 1983, by which the provisions of the 
Act were made applicable to the cotton textile industry thus : 

‘*(b) All concerns using power and employing 20 or more workers which are engaged in 
cotton weaving with or without an admixture ofsilk, ravon, artificial silk or one or more of these.” 

The Government of Bombay issued another notification on September 24, 
1947, by which the Bombay Industrial Relations Act, 1947, came into force in the 
Province of Bombay on September 29, 1947 Section 2(3) and (4) of the Act 
provided : 

2(3) In the area in which the Bombay Industrial Disputes Act, 1988, was in force immediately 
before the commencement of this Act, this Act shall apply to the industries to which the said 
Act applied. 

2(4) The Provincial Government may by notification in the Official Gazette apply all or 
any of the provisions of this Act to all or any other industries whether generally or in any local 
area ag may be specified in such notification. 

Section 122 of the Act provided : 

122. The Bombay Industrial Disputes Act, 1988, is hereby repealed : : 

Provided that 


1 (1945) 48 Bom. L. R. 255. 
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(a) every... .notification....issued under the provisions of the Act so repealed shall in 
so far as it is not inconsistent with the provisions of this Act, be deemed to have been issued 
under the provisions of this Act, unless and until superseded by any notification... .issued.... 
tinder this Act. 

On January 16, 1940, the second id aoa as the representative of the emplo- 
yees of the petitioners gave notices of change in the prescribed form to the peti- 
tioners under s. 42(2) of the Bombay Industrial Relations Act. The petitioners 
diğ not agree to the changes suggested. 

On May 4, 1948, the Government of magne | acting under s. 78 of the Act 
issued notifications referring the disputes to the Industrial Court at Bombay 
(respondent No. 1). The disputes set out in the notifications were :— 

All the employees should be paid bonus equiyalent to three months wages earned during 

the year 1947, 
e Dearness allowance should be paid te all employees including clerks, sepoys, casual workers, 
those engag#d through contractors, and all workers whether employed for process work or in 
any othemwork at a flat rate and equal to all employees, operative and others upto an income 
limit of Rs. 200. $ 

AIl employees whose wages are less than Rs. 80 per month at present should be paid a mini- 
mum wage of Rs. 30 per month. 

Every employee should be given a minimum increase of 80 per cent. in his wage or be paid 
a minimum wage of Rs. 80 per month whichever is higher. ' 

Wages of piece-workers in various groups of occupations should be standardised, etc. 

Payment of wages: Fortnightly payments should be introduced in all the departments. 

This wage increase should operate on and from January 1, 1948. 

When the matter was taken up by the Industrial Court, Bombay, the petitioners 
appeared and contended inter alia that the second respondents were not a legally 
constituted body, that there was no industrial dispute in existence, and that the 
references were not validly made by the Government. The Industrial Court 
overruled the objection and proceeded to hear the references. 

On October 18, 1948, the petitioners petitioned to the High Court praying, 
among other things, :— 

That this Hon’ble Court be pleased to make an order under s. 45 of the Specific Relief Act 
requiring the firat respondent to forbear from arbitrating upon the said alleged industrial disputes 
or from entertaining or proceeding with the said references Nos. 14, 15 and 16 of 1948 either for a 
consent award or otherwise qua the petitioners or one or more of them. 

The petition was supported by affidavits of petitioners which stated :— 

2. We say that the petitioners and other respondents Nos. 1 to 82 mentioned in the noti- 
fication dated May 4, 1948, appeared before the 1st respondent and inter alia contended that the 
lst respondent had no jurisdiction to entertain the disputes referred to in the said notification 
dated May.4, 1948, in respect of all the three references. 

3. The first respondent however proceeded with the said references and in fact in one of the 
references, viz. reference No. 14 of 1948 the parties to the said reference arrived at a compromise 
on September 15, 1948, in respect of the disputes referred to in the said reference and prayed for 
an award in terms of the said agreement. 

At the adjourned hearing of the matter on October 4, 1948, the petitioners and other respond- 
ents to the said references pointed out to the Court that the factories of the petitioners and the 
other respondents to the said references were not cotton textile concerns within the meaning 
of the Government Notification dated May 4, 1948. The Court expressed its opinion that if 
any of the factories worked on silk even for a day the 1st respondent would have no jurisdiction 
to proceed with the references and the matter was thereafter adjourned sine die to enable the 
1st respondent to refer the matter to the Government to inquire into the nature of his industry. 
Subsequently the petitioners were informed that the hearing of the references was fixed on October 
11, 1948. an 

On October 11, 1948, the Ist respondent further proceeded with the references. 


The petition was heard by Tendolkar J. on February 8, 1949, when his Lordship 
delivered the following judgment, dismissing the petition. 


TENDOLKAR J. This is a rule issued against the Industrial Court of Bombay 
under s. 45 of the Specific Relief Act to forbear from proceeding with an industrial 
dispute referred to them under s. 78 of the Bombay Industrial Relations Act. 
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1946. The petitioners are seven manufacturers and employers of labour m the 
city of Surat. The second respondents are a union registered under s. 8 of the 
Bombay Industrial Disputes Act, 1988, and declared to be a representative union 
under s. 12(2) of the said Act for the cotton textile industry in the municipal area , 
of Surat. As I have come to the conclusion that this petition must fail on two 
preliminary issues, it is not necessary to set out at length all the disputes that arose 
between the petitioners and respondent No. 2 and how they came to ,be 
referred to respondent No. 1; but the Provincial Government did issue an order 
under s. 78 making a reference of the said industrial disputes to respondent No. 1. 
The petitioners allege that this particular order of the Provincial Government is an 
order without jurisdiction because the petitioners are not cotton textile concerns 
in respect of whom such an order could have been made. 

Two preliminary objections have been urged against this petition. The first is 
that the petition is not founded on an affidavit as required by s. 46 of fhe Specife 

Relief Act ; and the other is that assuming that the order of reference under s. 73 
was in someway invalid, it is not clearly incurnbent upon respondent No. 1 under 
any jaw not to proceed with the reference. 

Taking the first objection first, s. 46 of tke Specific Relief Act requires that 
every application under s. 45 shall be founded on an affidavit stating the right of 
the petitioner in the matter in question, his demand for justice and the denial 
thereof. My learned brother Blagden J. has in Laamikant Shripat v. Gerrard! 
held that if a petition is not founded on an atiidavit containing such statements, 
the petition ought to be dismissed. So far a3 the present petition is concerned, 
there are four affidavits put in in support of the petition; but the only affidavit to 
which a reference has been made by Mr. Banaji as containing the necessary aver- 
ments to satisfy the requirements of s. 46 is the affidavit of Surajram Manchha- 
ram dated October 15, 1948, in para. 6 whereof it is stated as follows :— - 

“« At the adjourned hearing of the matter on Octcber 4, 1948, the petitioners and the other 

respondents to the said references pointed out to the Court that the factories of the petitioners 
and the other respondents to the said references wer> not cotton textile concerns within the 
meaning of the Government notification dated May 80, 1939, which is referred to in para. 8 of the 
petition. The Court expressed its opinion that if any of the factories worked on silk even for a 
day respondent No. 1 would have no jurisdiction to proceed with the references and the matter 
was thereafter adjourned sine die to enable the respondent No. 1 to refer the matter to the 
Government to inquire into the nature of his industry. Subsequently the petitioners were 
informed that the hearing of the references was fixed on October 11, 1948.” 
The averments in this para. merely set out what happened at one of the hearings 
before respondent No. 1. They do not contain a statement that there was any 
demand for justice from respondent No. 1 or that such justice was denied by 
respondent No. 1. The petition is, therefore, not founded on an affidavit which 
satisfies the terms of s. 46 of the Specific Relief Act and on that ground alone it is 
Hable to be dismissed. 

The other objection is in my opinion equally fatal to the petition. Assuming 
that the reference under s. 78 of the Bombay Industrial Relations Act, 1946, 
was invalid, Mr. Banaji has been unable to point out any law under which it is 
incumbent upon respondent No. 1 not to proceed with the reference. Indeed 
s. 87A(6) makes it the duty of respondent No. 1 to decide the industrial disputes 
, referred inter alia under s. 78 of the Act to it. Respondent No. 1 has neither the 
authority nor the duty to investigate into the validity of the reference. It is in 
my opinion impossible to say that it is clearly incumbent upon respondent No. 1 
under any law not to proceed with the reference. In my opinion the petition 
is misconceived. The rule will, therefore, be discharged.and the petition dismissed 
with costs. - i 

The petitioners appealed. 


Sir Jamshedji Kanga, with H. D. Banaji, for the appellants. 
M.P. Amin, Advocate General, for responcent No. 1, 
D. H. Buch, for respondent No. 2. 
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CuoacuaC, J. This is an appeal from an order of Mr. Justice Tendolkar by which 
he dismissed the appellants’ petition for an order under s. 45 of the Specific Relief 
Act on two preliminary grounds. The petitioners are eight manufacturers and 
on pre of labour in the city of Surat, and there was a dispute between them 
and their employees, and the Provincial Government on May 4, 1948, referred the 
dispute to the arbitration of the Industrial Court under s, 78 of the Bombay 
Industrial Relations Act, 1946. The petitioners contended in, their petition that 
as Their industry was not a cotton textile industry, the dispute between them and 
their employees did not constitute an industrial dispute within the meaning of the 
Act and the reference made by the Provincial Government to the Industrial Court 
was not a valid reference and the Industrial Court had no authority and jurisdiction 
to entertain the reference and to decide the reference. Thereupon they sought 
from this Court an order under s. 45 calling upon the Industrial Court to forbear 
from arbitrating upon the industrial dispute referred to them by the Provincial 
Government. Mr. Justice Tendolkar took the view that the provisions of s. 46 of the 
Specific Relief Act were not complied with and therefore the petition was bound 
to fail. : 

It is perfectly true that the provisions of s: 46 are mandatory in their character 
and a non-compliance of those provisions would result in a petition under s. 45 
being dismissed. What s. 46 requires is that the application under s. 45 has to be 
founded on an affidavit of the person injured and that affidavit has to state his right 
in the matterin question, his demand of justice and the denial thereof, and the view 
that the learned Judge below took was that in the affidavit made by the petitioners 
in support of their petition there was no averment that they had demanded justice 
and that justice had been denied. In my opinion, s. 46 does not require that there 
must be used in the affidavit of the petitioner specific words to the effect that he 
had demanded justice and justice had been denied. What the section requires 
is a substantial compliance with the provisions thereof, and if from the affidavit 
it clearly appears that the petitioner had demanded justice and that justice had 
been denied, the mere absence of the exact words in the affidavits would not result 
in the petition being dismissed. Turning to the affidavit of Surajram Dayaram 
Chevli and Dr. Amichand Shah, we find that in paragraph 2 of the affidavit the 
deponents stated that they appeared before the Industrial Court and contended 
that it had no jurisdiction to entertain the dispute referred to in the notification of 
May 4, 1948, and in paragraph 8 they further proceed to state that the Industrial 
Court however proceeded with the references.‘ In my opinion, reading paragraphs 
2 and 8 together it is perfectly clear that a demand for justice was made by the 
petitioners from the Industrial Court inasmuch as he was asked not to proceed 
with the references because he had no jurisdiction, and when he did proceed 
notwithstanding this protest, there was a denial of justice about which the deponents 


‘were complaining in the affidavit. There is also the affidavit of Surajram Hathi- 
` walla where he points out that at the adjourned meeting before the Industrial 


Court on October 4, 1948, a point was taken that the factories of the petitioners 
were not cotton textile concerns, and the Court expressed its opinion in favour of 
the petitioners. But the matter was adjourned in order to enable the Industrial 
Court to refer the matter to the Government to inquire into the nature of the 
industry, and subsequently the petitioners were informed that the hearing would 
go on and the date was fixed as to when the reference would go on. Here again 
there is an averment of the objection taken by the petitioners to the jurisdiction 
and authority of the Industrial Court and the ultimate decision of the Court to 

roceed with the reference. Therefore, in my opinion, with respect to the learned 
Judge, he has taken too technical a view of the provisions of s. 46, and I am of the 
opinion, looking at these two affidavits, that there is a substantial compliance 
with the provisions of s. 46. ; 

But the more important question that we have to consider is whether it is 
incumbent upon the Industrial Court to forbear from proceeding with the reference 
within the meaning of s. 45. The learned Judge took the view that under s. 87(a) 
(vi) of the Bombay Industrial Relations Act it was the duty of the Industrial Court 
to decide industrial disputes referred to it under s. 78, and the Industrial Court 


ra 
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had neither the authority nor the duty to investigate into the validity of the 
reference, and, therefore, in the opinion of the learned Judge it was not incumbent 
upon the Industrial Court not to proceed with the reference, and on that ground 
also the learned Judge took the view that the betition was misconceived and was 
bound to fail. Again, with respect to the learned Judge, it is not necessary that ` 
there must be a specific provision in a statute making it incumbent upon a person 
holding a public authority to forbear from doing some act. It is sufficient if a 
statute casts a duty upon a person holding a public office; then it is ncumhkent 
upon that person to discharge that duty. IZ in discharging that duty he acts 
unauthorisedly or irregularly or improperly, then the Court will intervene under 
s. 45, because it could be said that it was incumbent upon him to forbear from 
discharging his duty in any manner other than as laid down by the statute. It 
is sufficient to find a duty cast upon a public officer under s. 45. If that duty is not 
discharged in the manner provided by the law, then the Court will assume that 
there is a forbearance cast upon him to act otherwise than in the manner laid 
down in the statute. Turning to the Bombay Industrial Relations Act, 1946, (Bom. 
XI of 1947) itself, s. 78 provides that : i 

“Notwithstanding anything contained in this Act, the Provincial Government may, st any 
time, refer an industrial dispute to the arbitration of the Industrial Court, if on a report made by 
the Labour Officer or otherwise it is satisfled....” ‘ 
Then various provisions are laid down which entitle Government to refer a dispute 
to the Industrial Court. Therefore, under this section a statutory authority is 
set up, viz. the Industrial Court, to decide industrial disputes which are referred 
to it by Government under s. 78. Then turning to s. 87, that section provides 
what are the duties of the Industrial Court, and one of the duties under sub-s. (a) (vè) 
is to decide industrial disputes referred to it under s. 71, 72 or 73. Therefore, 
the statutory duty of the Industrial Court is to decide only those industrial disputes 
which are referred to it under s. 71, 720r 78. Ifthe Industrial Court purports to 
decide any industrial dispute which is not covered by s. 71, 72 or 78, it would be 
acting unauthorisedly and irregularly and contrary to the provisions of the statute. 
Therefore, if the Court finds that the Industrial Court is entertaining a reference 
and proceeding with a reference and attemptir.g to adjudicate upon that reference 
when the reference is not a proper reference either under s. 71 or 72 or 78, this 
Court can undoubtedly act under s. 45 and cornpel the Industrial Court to forbear 
from proceeding with that reference. 

The contention of the petitioners is that whet is referred to the Industrial Court 
by the Provincial Government under s. 78 is not an industrial dispute at all within 
the meaning of s. 78, and the Industrial Court is purporting to proceed with a 
reference which does not fall within the ambit of s. 78. Whether this contention 
is right or not is a matter of merits which has not been decided by the learned 
Judge. But that is the contention on which the petitioners have come to this Court. 
Assuming their contention is right that the particular disputes referred by Govern- 
ment to the Industrial Court under s. 78 do not constitute an industrial dispute 
within the meaning of s. 78, then undoubtedly the Industrial Court is attempting 
to do something which is prohibited by statute and which it has no authority to do. 
It is argued that in challenging the Notification issued by Government the peti- 
tioners are challenging the very validity of the Industrial Court, and it is further 
argued that if the validity of the Industrial Court is challenged, then an order 
~- under s. 45 cannot be made. It is said that it 1s only when you accept the validity 
of a person holding a public office that you can get an order under s. 45 restraining 
him from acting in a manner which the statuce forbears him from acting. That 
is a correct statement of the law. A petitioner, in order to be entitled to an order 
under s. 45, must accept the position that a person is holding a public office under 
some law and his grievance must be that he is acting contrary to the provisions 
of that law. If he comes to the Court and denies the right of the person to hold 
the public office, then clearly he cannot get an order under s. 45. These, in my 
opinion, ‘are very simple and well established principles of law. But the question 
is whether in this particular case the petitioners are challenging the validity of the 
- Industrial Court itself. In my opinion, they are not, They accept the Industrial 
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Court as a proper statutory authority established under the Bombay Industrial 
Relations Act, They also accept the position that the Industrial Court is authorised 
to deal with references that fall within the ambit of s.78. They accept the position 
_ that it is the duty of the Industrial Court to deal with those references under 
s. 87(a) (vt). But what they contend is that this particular reference to the 
Industrial Court is not a reference which falls within the ambit of s. 78 and in 
attempting to deal with that reference the Industrial Court is doing something 
which it is not entitled to do under the law and is acting unauthorisedly and 
therefore*it should be prevented from anne an an unauthorised manner, It has 
been urged before us that the Industrial Court is created by the notification of 
Government as the arbitrator to decide this particular dispute, and in challenging 
the validity of the notification the petitioners are challenging the validity of the 
arbitrator himself. In my opinion, that is an entirely fallacious contention. The 
Industrial Court is not the creature of the Notification of Government. It is a 
statutory authority set up~by the Bombay Industrial Relations Act, and all that 
the Notification does is to refer a particular dispute to that statutory authority 
as purporting to fall within the ambit of s. 78. _ Therefore, if the petitioners say 
that the dispute does not fall within the ambit of s. 78 and the notification is not 
a proper notification, it is true he does challenge the notification, but thereby he 
does not challenge the authority of the arbitrator as a statutory authority properly 
constituted under the law of the land. 

_ Reference was made to a decision of this Court to which I was a party, reported 
in Lady Dinbat Petit v. Noronha. In that case there was an acquisition by 
Government under the Defence of India Act and the Rules framed thereunder, 
and under those rules Mr. Noronha, the Chief Judge of the Small Causes Court, 
was appointed an arbitrator. Various contentions were urged and one of the 
contentions was that the acquisition made by Government was illegal and therefore 
Mr. Noronha should be prevented from proceeding with the arbitration under 
s. 45 of the Specific Relief Act. Both Mr. Justice Kania, as he then was, and myself 
took the view that if you challenge the legality of the acquisition itself, which alone 
could result in an arbitrator being appointed under the Defence of India Rules, 
then you cannot ask for an order under s. 45 of the Specific Relief Act. In my 
judgment at p. 272 I have stated this: 


‘* Tagree with Mr. Munshi that it is not necessary that the law or the statute should specifically 
lay down that the public officer should forbear from doing something before the application of 
this sub-clause can be attracted.” [I was dealing with sub-cl. (b) of s. 45]. “Now to my mind 
it is essential that there must be in the law for the time being in force some duty cast upon the 
public officer. , If he does not do the duty, then the Court can call upon him to doit. Ifhe does 
it improperly or unauthorisedly, the Court can call upon him to forbear from doing it in that 
particular manner,” i 


This is exactly the case before us which we are considering. Thén I go on to 
say (p. 272) :— 

“ Now in this case it is not suggested that the arbitrator is discharging his duty improperly 
or arbitrarily. Mr. Munshi wants the Court to ask the arbitrator not to proceed with the reference 
when the Defence of India Act and the Rules made thereunder make it incumbent upon him to 
proceed with the reference. Mr. Munshi really wants the Court to ask him to forbear from pro- 
ceeding with the reference on the assumption that the very foundation of his authority does not 
exist, namely, that the acquisition made by Government is illegal and ulira vires. If the very 
foundation of the authority of the arbitrator does.not exist, then there is neither the doing nor 
the forbearing of any act incumbent upon him.” ` 
Therefore, if the petitioners had challenged the very foundation of the authority 
of the arbitrator, then certainly they would not have been entitled to an order 
under s. 45. But the foundation of the authority of the arbitrator is the Bombay 
Industrial Relations Act; the foundation of-his authority is not the notification 
issued by Government. The A pean do not challenge the foundation of his 
authority. On the contrary, they appeal to the foundation of his authority, they 
accept it, and their whole grievance is that what he is doing is something which is 
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unauthorised and contrary to the provisions of the statute which has set him up 
and which is the foundation of his authority. 

Therefore, in my opinion, the learned Judge was in error in coming to the con; 
clusion that it was not incumbent upon the Industrial Court to forbear from 
proceeding with a reference which did not fall within the ambit of s. 78. 

I should like to add that the Federal Court m a recent decision impliedly have 
taken the same view of the law. The Calcutta High Court had a petition befere 
it for a writ of prohibition and certiorari and an order under s. 45 restraining 
the arbitrator from adjudicating upon an industrial dispute which raised the 
question: as to the reinstatement of certain persons dismissed by the employer. 
It was contended before the Calcutta High Court that the Court had no jurisdiction 
to issue writs of prohibition and certiorari as the particular industry was outside 
the original jurisdiction of the Calcutta High Court. That contention was 
accepted by the Calcutta High Court. It was also argued before the Calcutth 
High Court that an order under s. 45 could not be made in that particylar case. 
The Caleutta High Court held that an order under s. 45 could be made, 
heard the petition on merits, and came to the conclusion that the question of 
reinstatement was an industrial dispute. The matter went to the Federal Court 
and the Federal Court took the view that the Calcutta High Court was right and 


_ that the question of reinstatement was an industrial dispute within the meaning 


of the law. It is perfectly true that the Federal Court has expressed no opinion 
on the decision of the Calcutta High Court that an order under s. 45 can be made 
against an arbitrator or an Industrial Court adjudicating an industrial dispute. 
But the very fact that the Federal Court went into the merits of the question and 
held that the Calcutta High Court was right in the conclusion that it came to, 
clearly implies that the Federal Court’s view was that the petition was maintainable 
and that in proper cases an order could be mace under s. 45 of the Specific Relief 
Act.’ In that particular case no order was made because both the Calcutta High 
Court and the Federal Court took the view that the question of reinstatement was 
an industrial dispute. But if in a particular case the view of the Court is that a 
particular reference pending before the Industrial Court does not deal with an 
industrial dispute, then an order can be made under s. 45 of the Specific Relief 
Act. The Advocate General has argued that the Federal Court has not decided 
this question in terms. I agree, but, as I said before, there is a necessary implica- 
tion in its judgment that a petition under s. 45 can lie for an order against the 
Industrial Court when the Industrial Court purports to entertain a reference which 
is outside the ambit of the statute which creates that authority. 

The learned Judge has not disposed of the petition on merits as he took the view 
that on both these preliminary points the petit-oners were liable to fail. I would 
therefore allow the appeal, set aside the order of the learned Judge, and direct 
that the petition should go back to the learned Judge to be disposed of on merits. 

Costs of the appeal and costs of the hearing before Mr, Justice Tendolkar will be 
paid by respondent No. 1. Respondent No. 2 to bear their own costs of the 
appeal, ~- 

Buaewatl J. I agree. 

Appeal allowed. 

Attorneys for appellants: Ambubhat & Diwanji. 

Attorneys for respondent No. 1: Little & Co. 

Attorneys for respondent No. 2: Bhatshankar, Kanga & Co., Little & Co. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
7 CHUNILAL MAYACHAND v. A. N. L. FERNANDES.* 


Letters Patent, Bombay, Cl. 12—Leave to sue—Sutt on promissory note passed in Poona—Money 
payable in Bombay—Demand for payment made in Bombay—Cause of action, whether arises 
in Bombay. 

Under cl. 12 of the Letters Patent of the Bombay High Court, where a material part of the 
` cause of action arises within the jurisdiction of the High Court, the Judge should, normally 

and ordinarily, grant leave, unless there are some judicial grounds why the ordinary practice 

should not be given effect to. 

Where a promissory note is passed in Poona, and the‘parties to it reside in Poona, but the 
amount under it is made payable “in Bombay, Poona or elsewhere ” as the promisee may 
require, and a demand is made for payment in Bombay, in a suit brought on the pro- 
missory note in the High Court of Bombay, unless there is some strong judicial reason, the 
Court must ordinarily grant to the plaintiff leave under cl. 12 of the Letters Patent. 

of hunilal Mayachand v. Millard’ and Sewaram v. Bajrangdat,® followed. 

SuIr on promissory notes. 

. The plaintiffs Chunilal Mayachand & Co. as well as the defendant A. N. L. 
Fernandes resided at Poona. The promissory notes in suit were passed at Poona, 
but the notes provided: ‘*‘ Money to be paid either in Bombay, Poona or elsewhere 
as Messrs. Chunilal Khupchand & Co. may require.” 

. On August 10, 1949, the plaintiffs through their solicitors demanded payment 
of the sums due under the notes with interest in Bombay. 

On August 15, 1949, the plaintiffs filed a suit in the High Court to recover a 
sum of Rs. 10,514-8-0 from the defendant, and applied for leave to sue under cl. 12 
of the Letters Patent. The leave was refused by Coyajee J. 

The plaintiffs appealed. - 

In the other two cases the facts were similar to the above facts, except that 
the promissory notes provided: “‘ I shall pay this amount with interest whenever 
and wherever you demand.” 


Sir Jamshedji Kanga, for the appellant, in Appeal No. 58 of 1949. 
P.N. Bhagwati, for the appellants, in Appeals Nos. 55 and 56 of 1949. 


Cuseua C.J. These three appeals raise a common question, and the question is 
whether the learned Judge below was right in refusing leave under cl. 12 of the 
‘Letters Patent for the filing of the three suits which the appellants wanted to file 
in this Court, .’ All the three suits are filed on promissory notes. In appeal No. 53 
of 1949 the promissory note provides that the moneys advanced in the promissory 
note are payable either in Bombay, Poona or elsewhere, and in the other two 
appeals the promissory note provides that the moneys are payable wherever 
demanded. In all the three cases the attorney. for the plaintiff called upon the 
defendant to pay the moneys due under the promissory note in Bombay. There- 
fore, it is clear that in all these three cases moneys under the promissory note 
were payable in Bombay and it is also clear that in a suit on a promissory note 
the fact that the moneys are payable within jurisdiction is a material part of the 
cause of action. 

It is perfectly true that the learned Judge below had the discretion under cl. 12 
of the Letters Patent to grant or refuse leave. But normally and ordinarily, if a 
material part of the cause of action arises within jurisdiction, the learned Judge 
should grant leave under cl. 12, unless there are some judicial grounds why the 
ordinary practice should not be given effect to. In this case the learned Judge 
has given reasons why he has refused to grant leave to the appellant. The one 
ground is that the solicitors’ letter of demand did not in terms say that the moneys 
should be paid.in Bombay though notice was issued from Bombay. With respect 
to the learned Judge, he is obviously in error because in all the three cases, as 
I said earlier, the solicitors’ letter did specifically make a demand of these moneys 
in Bombay. The other ground on which the learned Judge refused leave was that 


* Decided September 19. 1949. O. C. J. 1 (1987) 40 Bom. L. R. 252. 
Appeal No. 58 of 1949 (with Appeals Nos. 55 -> 2 (1915) 18 Bom. L. R. 87, 
and §6 of 1949). i 
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according to him the promissory note constituted an unconscionable bargain 
inasmuch as the debtor was compelled to agree to the payment of the money 
wherever demanded. With respect to the learned Judge, it is a matter of contract | 
‘between the creditor and the debtor as to where the moneys advanced should be 
made payable. There was nothing before the learned Judge on which he could 
have come to the conclusion that the contract was unconscionable. The learped 
Judge has also teken the view that it is inequitable to grant leave under cl. # of 
the Letters Patent. If by this expression the learned Judge meant that the 
_ balance of convenience necessitated that the suit should be heard in Poona rather 
than in Bombay, then again, with respect, this was not the stage at which he should 
have considered this question. He should have granted leave as a matter of course 
under cl. 12, and if a summons had been taken out by the defendant for revocation 
of leave on the ground of convenience, then it would have been open to the learned 
Judge to consider whether leave should be revoked or not. Really no authorities 
are required for the proposition that leave should be ordinarily grafted under 
cl. 12, but if such authority was needed, we might draw attention to a decision 
of Sir Jobn Beaumont and Mr. Justice Blackwell in Chunilal Mayachand v. Millard, 
where on identical facts and, as it curiously happens, in the case of the very party 
who is also before us now, Sir John Beaumont took the view that where a pro- 
missory note was made payable in Bombay, Poona or elsewhere, and the suit was 
filed in Bombay and leave under cl. 12 was asxed for, leave should be given by the 
learned Judge. Mr. Justice Engineer refused to give leave and the Court of Appeal 
reversed, the judgment of Mr. Justice Engineer and leave was granted under cl. 12 
to enable the plaintiff to file a suitin Bombay. Mr. Justice Macleod in Sewaram 
v. Bajrangda@ took the view that where moneys were payable in Bombay, he would 
alwavs give leave under cl. 12 and refuse leave when, the moneys were payable out 
of Bombay. This decision is based on the principle that when a material part 
of the cause of action has arisen in Bombay and this Court has jurisdiction to 
entertain the suit, unless there issome strong judicial reason the Court ought not 
to refuse a party the right to come to this Court and have his suit heard by this 
Court. 

The result is that all the three appeals must be allowed and the order of the 
learned Judge set aside and leave granted under cl, 12 for the filing of the suit. 
Costs, costs in the cause. 

Appeals allowed. 

Attorneys for appellants (in App. 58): Kar-tilal & Co. 

Attorneys for appellants (in Apps. 55 and 56): Shah & Co. 


Before the Howble Mr. M. C. Chaglu, Chief Justice, and Mr. Justice Tendolkar. 
RAMESH THAPER v. THE PROVINCE OF BOMBAY.* 


Bombay Public Security Measures Act (Bom. VI-of 1£47), Sec. 94—Order under s. 9A, whether 
executive or judicial—IWrit of certiorari— Government scle judge of nature and necessity of 
action to be taken—-Purpose of action to be objectively established—Construction of statute— 
Legislature using different language—Court, duty of, to carry out object and purpose of legislation. 

An order issued by the Government of Bombay under s. 9A of the Bombay Public Security 
Measures Act, 1947, is not an executive order but a judicial or a quasi-judicial order against 
which a writ of certiorari can be issued. 

Tn enacting s. 9A of the Act, the Legislature has left it to the satisfaction of the Provincial 
Government as to the nature and necessity of the a2tion to be taken, but as far as the purpose 
for which action has to be taken it has not chosen to leave it to the subjective determination 
of the Provincial Government, but has provided that the purpose must be objectively estab- 
lished and must be a condition precedent before Government can take the action contemplated 
by the section. 

Rao v. Advant,* relied on. 

Where the Legislature. in dealing with the same or similar subject, uses different language, 

one must attribute to the Legislature the intention of meaning different things. 


1 (1987) 40 Bom. L. R. 252. Appeal No. 52 of 1949: Miscellaneous cca 
2 (1915) 18 Bom. L.R. 57. tion No. 172 of 1949. 
* Decided, September 19, 4949. Q. C. J. 3 (1949) 51 Bom. L. R. 842. 
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In dealing with a legislation affecting the liberty of the subject or of the press, one must 
not lightly credit the Legislature with using different expressions without having carefully 
applied its mind to the necessity of using different language. 

It is the duty and function of the Court when it has a statute before it to see that the 
object and purpose of the legislation is not impeded or defeated, but rather by the construe- 
tion it puts upon it the object of the Legislature is carried out. 

Wrrrs of certiorari and prohibition. 

The applicant, Ramesh Thaper, who wanted to start a weekly periodical 
styled “Cross Roads” in Bombay, made a declaration on July 21, 1948, before 
‘the Chief Presidency Magistrate of Bombay, as its printer and publisher. The 
declaration was allowed to be made without any order for deposit of security. For 
one reason or another the applicant could not publish his weekly periodical. 

a On April 5, 1949, the applicant made another declaration, when the Chief 
Presidency Magistrate ordered him to deposit Rs. 1000 under s. 7 (1) of the Indian 
Press (Hmergency Powers) Act,1981. . The applicant made the deposit on April 
14, 1949, and started the publication of his paper from April 29, 1949. 

On July 20, 1949, the Provincial Government of Bombay issued the following 
order : 


No. 8168-—--C(28). Poll. Wires the Government of Bombay is satisfied that for the 
purpose of preventing activity prejudicial to the public safety and the tranquillity of the Province 
of Bombay, it is necessary to make the following order :-— 

Now, therefore, in exercise of the powers, conferred by sub-s. (1) of s. 9A of the Bombay 
Publie Security Measures Act, 1947 (Bom. VI of 1947), the Government of Bombay is pleased to 
direct that Mr. Ramesh Thaper, the Editor, Printer and Publisher of “Cross Roads,” an English 
weekly, published from Bombay, shall not publish the said newspaper with effect from July 23, 
1049, till October 22, 1949. 

) By order of the Governor of Bombay, 
(Sd.) G. V. BEDEKAR, 
Secretary to the Governnient of Bombay, Home Department. 


The above order was served on the applicant on July 25, 1949. The appi 
cant applied to the Chief Presidency Magistrate for return of his deposit of 
1000, and the deposit was returned to him on July 26, 1949. 

Section 9A of the Bombay Public Security Measures Act ran as follows :-— 


“9A. The Provincial Government if satisfied that any activity prejudicial to the public safety, 
the maintenance of public order or the tranquillity of the Province or any part thereof is being 
ei rah E a a a a a 
the Provincial Government may : 

(a) by order in writing prohibit either absolutely or for a specified period the bringing into, 
or sale or distribution or circulation, within the Province of any newspaper, periodical, book or 
document specified in the order ; 

(b) by an ordér in writing addressed to any printer, publisher oreditor or generally to all 
printers, publishers or editors as may be specified therein 

(f) prohibit either absolutely or for a specified period the printing or publication of any 
matter relating to a particular subject or class of subjects in any particular issue or issues of a 
newspaper or periodical or in any book or in any other document whatsoever ; 

(ii) require that any matter relating to or arising out of any matter published in any previous 
issue of any newspaper or periodical be published in any particular issue of such newspaper or 
periodical in such manner as may be specified in the order ; 

(iti) ‘require that any matter relating to a particular subject or class of subjects shall be 
submitted before publication for scrutiny to an officer specified in the order ; 

(ir) prohibit either absolutely or for a specified period the publication of any newspaper, 
periodical, book or any other document whatsoever or the use of any press.” 


On August 1, 1949, the applicant applied (1) for a writ of cerliorari agane 
the Province of Bombay “ calling for the records before them if any relating 
to the said order....and after making inquiries and looking into the same and 
the legality thereof qu uash and set aside the same,” or in the alternative for a 
writ of prohibition “prohibiting the respondents and or their servants, agents and 
their successors in office from enforcing or taking any steps in enforcement of 
the said order.” - 
® 
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The petition was heard by Coyajee J. on August 18, 1949, when his Lordship 
dismissed it. The material portion of the judgment is as follows :— 


CovaJEE J. It has been contended by Mr. Jhaveri on behalf of the petitioner . 
that in fact the Government have wrongly made this order in the face of the facts 
set out and that this Court is entitled to go into it and examine the order made 
and set it aside. Section 9A of the Bombay P zblic Security Measures Act shogtly 
says that the Provincial Government, if it is sazisfied that such action is necessary 
for the purpose of preventing any activity prejudical to public safety, the main- 
tenance of public order or the tranquillity o? the Province or any part thereof, 
may impose any of the penalties thereafter referred to on the printer, publisher 
or editor of a newspaper. The question, in short, is whether the Court is entitled 
to go into this matter, and that 1s the point that has been argued at considarable 
length and very exhaustively by Mr. Jhaveri on behalf of the petitioner. Tite 
contention of the Advocate General on behalf of the respondent, the Province of 
Bombay, has been that the question lies in a vary narrow ambit, namely, whether 
the Court is entitled to go into this qusstion at all inasmuch as the 
section only states that if the Provincial Government is satisfied that such action 
is necessery it may act under the provisions of that particular section, and therefore 
it is entirely within the subjective consideration of the Government and without 
there being any objective condition precedent to the application of such an order, 
the Court should not, and cannot, substitute its judgment or opinion for that 
of the authority prescribed under the Act. | 

On this question Mr. Jhaveri has referred me to the case of Rao v. Advani 

In that case the learned Chief Justice had oczasion to consider certain principles 
applicable to petitions made for the purpose o? a writ of certiorari and considered 
the question whether an act is a judical or gu2st-judicial act or an executive act, 
and he observed that to determine whether an act is judicial or quasi-judicial, 
there must, first of all, be a duty cast by the wegislature on the person or persons 
who is or are empowcred to act to determin2 or decide some fact or facts, and 
that the authority would have to weigh the bros and cons before arriving at a 
conclusion. : 

In other words, the duty cast must not only be to determine and decide 
a question, but there must also be a duty to determine or decide that question 
judicially, and that if the determination or decision of the authority results in 
binding the subject so as to affect his rights cr impose a liability on him, and if 
the exercise of the power by the authority is ade dependent by the Legislature 
upon, a contingency or condition which contirgency or condition is an objective 
fact to be established and not left to the opiaion of the authority, then in that 
case the Court would come to the conclusion thet there is a duty upon the authority 
not only to decide and determine but also decide and determine judicially. 

Thereafter, the learned Chief Justice qualified that position by remarking that 
it is open to the Legislature to empower Gov2rnment to affect the rights of the 
subject and to impose a liability upon him by £ mere executive act of Government 
arrived at purely by subjective reasoning on the part of the Government, in which 
case it would amount to an executive act, but where the Legislature limits such 
powers and makes them exercisable upon the happening of a particular contingency 
—and in the case before the division bench the contingency was the existence of 
a public purpose—within the meaning of s. 8 of the Bombay Land Requisition 
Ordinance, then in that case it would be a judicial act controlled and corrected 
by a writ issued by the High Court. i _ 

In anvroaching the subject, there is no doubt in my mind that in construing the 
provisions of these Acts the Court must bear in mind the circumstances in which 
the particular Act came to be passed, namely, Courts of law have looked upon the 
construction of these special Acts in times o? emergency and war in a certain 
manner, but they have not looked upon them in the same strict manner during 
times of peace. That only applies to the approach of the Court to the petition 
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before it and the manner of approach for the construction of the relevant sections. 
But the principal canons of construction of sections cannot, to my mind, be affected 
by the different periods at which the Court applies its mind to the construction 
` of the different Acts. 


In the case of Rao v. Advani, referred to above, it was held by the learned 
Judges that: The opinion of the Government on this question was not con- 
clusve inasmuch as it was not left to the opinion of the Government as to 
whether a*public purpose existed or not, and the very exercise of the power was 
under that section made conditional upon the land being acquired for a public 
purpose, and they referred to the words ‘to do so’ in the section to mean “to act 
in the manner following, and the act which is referred to is the act of requisitioning.” 
The learned Chief Justice summed up the position by saying that the section also 
limits the jurisdiction of the Government to make an order under it, and that 
limitation:is obvious in the section itself, namely, the land must be required for a 
public pufpose and in that event the Government is entitled to exercise its power 
to requisition the land, the purpose being there in the sense that it was an objective 
fact, namely, the existence of a public purpose on which alone was founded the 
jurisdiction given to the Government to acquire the land. Courts of law were 
fully entitled in those circumstances to examine the facts and to find whether a 
public purpose did or did not exist, and if it did not, the High Court could interfere 
directly by the issue of a writ because that went to the foundation of the jurisdiction 
of the Government under that section. 


The question, therefore, before me is whether there is a condition or contingency 
contemplated by this section which can be indicated as an objective fact on which 
the Court could embark upon an enquiry and see and find out whether on the 
facts of this petition the order of the Government is properly founded or not. 
For the purpose of this investigation Mr. Jhaveri has relied upon the case of 
Eshugbayt Eleko v. Government of Nigeria (Officer Administering). In that case 
it was held that the powers of the Governor under the Ordinance were purely 
executive, but none the less it was the duty of the Court to investigate the questions 
raised by the appellant’s contention and to come to a judicial decision thereon, 
and the relevant passage is at page 670, where it was remarked by Lord Atkin 
that the Cotirt was satisfied that the opinion which had prevailed that the Courts 
could not investigate the whole of the necessary “conditions” was erroneous: 

“The Governor acting under the Ordinance acts solely under executive powers, and in no 
sense asa Court. As the executive he can only act in pursuance of the powers given to him by 
law. In accordance with British Jurisprudence no member of the executive can interfere with the 
liberty or property of a British subject except on the condition that he can support the legality 
of his action before a court of justice.” 


Then Lord Atkin adds (p. 670) : 

“Their Lordships enterlam no doubt that under the legislation im question, it the Home 
Secretary deported u British subject in the belief that he was an alien, the subject would have the 
right to question the validity of any detention under such order by proceedings in habcas corpus, 
and that it would be the duty of the Courts to investigate the issue of alien or not.” 
This case again indicates the same principle as referred to above, namely, that 
there must be a condition or contingency which can be proved or disproved as an 
objective fact before the authority can take an action as an executive, and the 
condition or contingence in the onc case was whether the party was or was nol an 
alien and in the other the facts were disputed whether he was a native Chicf and 
whether he had been deposed. These are all facts which can be objectively 
viewed and on which the very jurisdiction of the executive authority depends. 
Therefore, to say that the Courts would in those circumstances assume jurisdic- 
tion is tantamount to saying that they come to a finding of facts which would 
indicate whether the executive in those circumstances had or had not jurisdiction 
vested under the Act or Ordinance to make the order complained of. ’ 


The learned Advocate General has referred me to the leading case of Liversidge 
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v. Sir John Anderson, and has relied upon zertain passages with considerable 
force. In approaching that case, the Court must bear in mind however that that 
was a case arising during the pendency of the last War, and there is no doubt to 


my mind that the learned Law Lords construed r, 18B of the Defence Regulations - 


after giving full weight to the intention of the delegating authority, namely, that 
supreme powers should be vested for that purpose in a very highly placed officer, 
namely, the Secretary of State for Home Affairs, and therefore they came tothe 
conclusion, that an order made under r. 18B of the Defence (General) Regulations, 
1989, by the Secretary of State in which he recites that he had reasonable cause to 
believe a person to be of hostile associations nd by reason thereof it Is necessary 
to exercise control over him and directs that that person be detained, a Court of 
law cannot enquire whether in fact the Secretary of State had reasonable grounds 
for his belief, and they held that the matter was one for the executive discretion 
of the Secretary of State, and in that connection it was argued by the Attornéy 
General that if the appellant’s contention were right, then in that evead it would 
involve the substitution of the view of the Court for the view taken by the Secre- 

of State. It appears that that contenton, after a full consideration, was 
upheld by the Court. The learned Law Lords gave full weight to the consideration 
of English history as regards upholding the personal liberty in England, and made 
various observations as regards safeguards of that liberty, but they said that in 
the face of the existence of War, if there was a reasonable doubt as to the meaning 
of the words used, they preferred a construction which would carry into effect the 
plain intention of those responsible for the Order in Council rather than one 
which will defeat that intention, and that in those circumstances as the Home 
Secretary was not acting judicially, in such a cise it would be strange if his decision 
could be questioned in a Court of law inasmuch as it was clearly a matter for 
executive discretion and nothing else. Mr. Jhaveri has pointed out that that case 
does not really affect the question here becaus2 although this may be an emergent 
Act, namely, Public Security Measures Act, tt is not an Act passed and carried 
out in times of War and therefore the same narrow construction as was adopted 
in the case of Liversidge should not be adopted. 

To my mind, that is the correct position as far as the approach to the question 
is concerned, but nonetheless taking the proper approach to the subject, the 
question before me is, what is the correct construction to be put on s. 9A as it 
stands, and although to my mind the approach should be always in favour of the 
subject, the Court has not to so construe a section, although it may be a section 
of apenal Act, as to do any violence to the language used and thereby defeat the 
object with which the Legislature made it. It is true that if the construction the 
learned Advocate General has argued for is adopted, then any order made under 
this section would not come within the purvizw of Courts of law, and Courts of 
law, normally, would be inclined not to give an interpretation as far as possible 
to an Act which would deprive the Court of its inherent jurisdiction, namely, to 
issue high prerogative writs of certiorari and prohibition, 

The section falls to be construed as indicated above, and the question is whether 
the Provincial Government is satisfied that suca action is necessary for the purpose 
of preventing any activity prejudicial to public safety, maintenance of public 
order or tranquillity of the Province or any part thereof. It is argued by the 
Advocate General that the test—and the only test, in these cireumstances—is 
the opinion of the Government and nothing else, inasmuch as it is just the subjective 
mental process referred to, namely, the satiszaction of the Government and no 
objective test is possible because no condition or contingency is contemplated by 
the section at all. As indicated in the case o? Rao v. Advani, referred to above, 
there the requisition by the Government had to be only for one purpose which 
was a condition or contingency, namely, that there should be a public purpose 
existing for which the land was acquired. In the instance before me, on a simple 
construction of the section and on a proper construction of the section, it does 
appear on the face of it, subject to other considerations, that no condition or 
contingency is indicated before the Government could take action under the 
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section except that they must be personally satisfied that such action is required. 
The question before me is not entirely a matter which is res integra, because there 
is a decision of the Court of Appeal on this point, reported in the case of In re 
' Krishnaji Gopal Brahme* That case referred to the construction of s. 2 of the 
same Act, namely, Bombay Public Security Measures Act of 1947. It is observed 
in that case that under s, 2 the authority concerned must say that the activities 
of the detenue affected the peace and tranquillity either of the Province of Bombay 
or any part thereof. It is only satisfaction about this that would give jurisdic- 
tion to the authority to make that order. At page 176 Mr. Justice Rajadhyaksha 
sets out that the District Magistrate passed the order there as set out on that page. 
Thereafter it was argued that the order was without jurisdiction inasmuch as the 
District Magistrate had not applied his mind, in so far asit omitted to say that the 
petitioner was acting in a manner prejudicial to public safety. The learned Judge 
observed thereafter (p. 178) : 

“ The esgyment is that the Act authorises detention if the Provincial Government ts satisfled 
that the detenu is acting in a manner prejudicial to public safety, the maintenance of public 
order, or the tranquillity of the Province or any part thereof. Therefore it is urged that 
unless the order says that the activities of the petitioner are prejudicial to the peace and tran- 
quillity of the Province or any part thereof, there is no foundation for the Jurisdiction purported 
to be exercised. The correct way of looking at these orders of detention has been frequently 
considered by various Courts.” . 

Thereafter Mr. Justice Rajadhyaksha referred to the observations of Lord Justice 
MacKinnon in the case of Rew v. Secretary of State for Home Affairs: Greene, Ex 
parte? and having quoted a passage, the learned Judge concluded by saying (p. 178): 

“ In the present case the District Magistrate of East Khandesh asserts the existence of a 
state of mind and belief. If this satisfies the requirements of the section, this Court cannot go 
beyond it and consider the adequacy or otherwise of the reasons which go to establish that state 
of mind.” 

Thereafter they referred to the case of Emperor v. Bajirao Yamanappa,' wherein 
it was quoted as follows (p. 677) : 

“ It is not competent to the Court to inquire into the sufficiency of the materials and the 
reasonableness of the grounds on which the detaining authority was satisfied that it was necessury 
to make the order.” 3 
Then it was further observed in that case (p. 179): 

“ Itis only ‘ satisfaction’ in this sense that it would give the District Magistrate the jurisdic- 
tion to make an order. It was argued by the learned Government Pleader that the reference to 
s. 2(1) of the Act under which the District Magistrate purported to act would cure any defect 
as it would by implication incorporate in the order the requirements of the section which authorises 
action, viz. danger to the peace and tranquillity of the province or any part thereof.” 

This position, to my mind, has a bearing on the construction of s. 9A. It may 
be observed that the section does not refer to any “‘reasonable grounds” or. any 
such expression which may in certain circumstances entitle the Court to look into 
the matter and examine the facts. The section indicates only one test—the acid 
test—and that is that the Provincial Government must be satisfied that such 
action is necessary. Mr. Jhaveri argued this matter at great length, and although 
he conceded that in this section there was no condition or contingency laid down 
as in s. 8 of the Land Requisition Ordinance, he fell backon the contention thatthe 

uestion of public safety, the maintenance of public order orthe tranquillity of the 

rovince or any part thereof did amount to sucha condition. On a proper con- 
struction of the section, I regret Iam unable to accept this contention of Mr. Jhaveri, 
It is not for the Court to look at a section so as to add something to the language 
used for the purpose of extracting the object of the Legislature, and if the object 
of the Legislature is to invest the authority with sole discretion to make the order 
under the section on being satisfied, then the Court must give that plain meaning 
to the section which the Legislature intended however regrettable it may be 
that the result of that would be that Courts of law would be unable to examine 
the question on merits. 
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As a result of the view I am taking of the construction of the section, it has 
- become unnecessary for me to go into the merits alleged on the face of the petition 
although I may point out that the petitioner sets out the trend offevents, namely, 
no demand for deposit at one stage, a demand for deposit at another stage, and, ` 
thirdly, that although the Government acted under summary powers invested in 
them under this section, they did not take any action under the Indian Press (Emer- 
gency Powers) Act and they did not in fact forfeit the deposit although they cquld 
have done so in time as the deposit was not withdrawn until July 26, 1649. The 
petitioner also makes a point of the fact that he was known to the Press Advisory 
Committee with which the Government are constantly in contact as an ex-Assistant 
Editor of the Times of India, and thereby suggests that there must have been some 
other indirect motive for which this order was vassed. As I have stated above, as 
the Court is not entitled, on a proper construction of the section, to go into thege 
facts and substitute its own judgment on merits for that of the Govtrnment, it 
is not possible for this Court to go into these questions now, but hough the 
petition fails, there is nothing to prevent the Government from reviewing the 
order which they have passed and which is being complained of. 

Although I have made no comments on, the merits of the case, there is no doubt 
that the petitioner has, although he has failed in the petition, suffered considerably 
as a consequence of the order, and in these cicumstances the petition will stand 
dismisséd, each party bearing his own costs. 

The applicant appealed and the respondents filed cross-objections. 


L. M. Jhavery, for the appellant. 
M.P. Amin, Advocate General, for the respondent. 


CHacua C. J. This is dn appeal from a judgment of Mr. Justice Coyajee by 
which he held that a petition for a writ of certiorari which was asked for-by the 
petitioner and the appellant before us was net maintainable and the writ could 
not be issued against the Province of Bombay. 

The short facts which led up to this petition may be stated. , The appellant is 
the editor and publisher of a weekly called “‘Cross Roads,’ and on July 21, 1948, 
he made_a declaration as required by the Indian Press (Emergency Powers) Act 
before the Chief Presidency Magistrate. He aad some difficulties in getting the 
necessary paper for printing the weekly and therefore the weekly could not be 
printed, and he filed a new declaration before the Chief Presidency Magistrate and 
the Chief Presidency Magistrate made an order calling upon him to deposit a sum 
of Rs, 1,000 under s. 7(Z) of the Indian Press (Emergency Powers) Act. This was 
some time in April 1949, and the petitioner carried out the order by making the 
necessary deposit. In the third week of July 1949 the petitioner applied to the 
Chief Presidency Magistrate for the return of this deposit under s. 7 of that Act and 
the learned Chief Presidency Magistrate made an order on July 26 ordering the 
refund ofthe deposit. In the meanwhile, an order was issued by the Government 
of Bombay dated July 20 calling upon the appellant to cease publication of his 
paper from July 28 to September 22, 1949. This order was issued under s. 9A 
of the Bombay Public Security Measures Act, 1947, and it is this order that is 
complained of by tHe appellant and it is with regard to this order that a writ of 
certiorart was applied for before the learned Judge. The learned Judge did not 
decide the petition on merits, but contented himself with holding that as the 
order of the Provincial Government was an 2xecutive order and not a judicial 
or & quasi-judicial order, a writ of certiorari could not be issued. : 

In order to determine whether the order mate by the Government under s. 9A 
of the Bombay Public Security Measures Act (Bom. VI of 1947) is an executive order 
or a judicial or a quasi-judicial order, we have to construc that section. Section 9A 
is in these terms ; 

“Tf the Provincial Government is sullsfed that such uclion is necessary for bhe purpose of 
preventing any activity preiudicial to the public safety, the maintenance of public order or the 
tranquillity of the Province or any part thereof, the Provincial Government nuay,—”’ 

Then the section goes on to specify the various kinds of action that Govermment 
could take under that section., It is perfectly clear that it is left to the satisfaction 
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-of the Provincial Government what action to take under s. 9A of the Act. They 
are constituted the sole judges of the necessity of the action. Therefore it would 
be for Government to determine whether they should take any action at all, and 
. if so, what should be the nature of the action. The narrow question that we have 
to decide on this appeal is whether the Legislature equally constituted the Govern- 
ment the sole judges as to the purpose for which action is to be taken. If I may 
pus it in different language, whether the Legislature intended not only that 
Government should decide subjectively what action should be taken, but also 
decide subjectively as to the existence of the purpose for which action has to be 
taken within the meaning of s. 9A. 

Two views are possible and two views have been contended before us. One 
is as contended for by the Advocate General that the Legislature left it entirely to 
the satisfaction of the Provincial Government what action it should take and also 
left it to the satisfaction of the Provincial Government as to the purpose for which 
action wgs necessary. On the other hand, Mr. Jhaveri for the appellant has 
contended that although Government has to be satisfied with regard to the necessity 
of the action, as far as the purpose for which action is to be taken has got to be 
objectively determined. There can be no doubt, as we have already held after a 
very careful consideration of all the authorities in Rao v. Advani,’ that if the 
purpose of taking the action has to be objectively determined by Government, 
then the purpose laid down in s. 9A is a condition precedent to the exercise of 
the power given to the Provincial Government for taking any action under that 
section. It would not be enough for Government then to come to its own con- 
clusion as a mental act that action was necessary for the purpose specified in s. 9A. 
The Government would have to determine objectively that the purpose of taking 
the action was present and was established, and once it is conceded that the 
purpose has to be objectively determined, then the jurisdiction of the Court would 
arise to determine whether in fact the condition precedent was satisfied or not, 
and if Governme.at has got to determine any objective fact as a condition precedent 
for the purpose of doing an act which is left to its satisfaction, then the action of 
Government becomes a judicial or a quasi-judicial action and not merely the 
performance of an executive act. 

The Advocate General has contended that the expression ‘‘is satisfied” qualifies 
not only ‘‘ such action is necessary” but also “for the purpose of preventing any 
activity” which is a prejudicial activity. In my opinion, it is difficult to accept 
that contention, because when we look to the other provisions of the Act it is clear 
that the Legislature has advisedly used different language in s. 9A from the language 
it has used in other sections of the Act. It is a well established canon of construc- 
tion that when dealing with the same subject or similar subject the Legislature 
uses different language, ‘one must attribute to the Legislature the intention of 
meaning different things when it uses different language, and in a legislation of 
such great importance where the liberty of the subject and the liberty of the press 
is involved, one must not lightly credit the Legislature with using different expres- 
sions without having carefully applied its mind to the necessity of using different 
language. When we turn to s. 2(7) which deals with the power of detention of the 
Provincial Government, we find that the language used is: l 

“The Provincial Government may, if it is satisfied that any person is acting or is likely to 
act in a manner prejudicial to the public safety, the maintenance ot public order, or the tranquillity 
of the Province or any part thereof, make an order...” 

Therefore, as far as detention is concerned, it is left to the subjective satisfaction 
of the Provincial Government thata person is likely to do a prejudicial act or has 
actually done a prejudicial act, and on that subjective satisfaction the Government 
is given the power to order detention of any one in the Province. Turning tos. 5 
which deals with control of essential services, there again it is left to the opinion 
of the Provincial Government whether any employment under the Provincial 
Government or any other employment or class of employment connected with 
any other matter specified in the Seventh Schedule to the Government of India 
Act, is essential for the purpose of public safety, ete., and on that opinion being 
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formed the power is given to the Provincial Government to direct by general 
or special order that any person or persons engaged in such employment or class of 
employments shall not depart out of such area or areas as may be specified in such 


order. Then again in s. 6 which gives power to the Government to impose collec- , 


tive fine, it is left to the satisfaction of Government whether certain facts set out 
in that section exist or not. Again turning to s. 8 which deals with banning the 
use of certain uniforms, there also it is left to the satisfaction of the Provingial 
Government whether the facts stated there exist or not; those facts hgve not to 
be objectively established. But when we turn to the section in question, we find 
that the prevention of a prejudicial act is not left to the satisfaction of the Provincial 
Government.- Whereas s. 2(/) in terms states that the question of the prejudicial 
act must be left to the satisfaction of the Provincial Government, under s. 9A 
what is left to the satisfaction of the Provincial Government is the necessity of the 
action, and then we have thé purpose stated without the qualificatiop that that 
purpose is also to be determined subjectively by the Provincial Government. 

It is conceded by the Advocate General, and very rightly and very fairly, that 
the Legislature did not intend to give uncontrolled power to the Provincial Govern- 
ment to take action under s. 9A, and that s. 9A places a limitation and a restriction 
upon the power of the Provincial Government to take action under that section. 
The only question is as to whether that limitation is merely the subjective deter- 
mination of the Provincial Government that action is necessary for the purpose of 
preventing a prejudicial act, or that limitation is that the purpose of taking the 
action must be objectively determined. The Advocate General has argued that in 
construing this Act we must try and not defeat the purpose for which this legisla- 
tion was enacted. I entirely agree. It is the duty and function of the Court 
when it has a statute before it to see that the object and the purpose of the legisla- 
tion is not impeded or defeated, but rather by the construction it puts upon it the 
object of the. Legislature is carried out. But I fail to see why we should assume 
that the Legislature intended to give wide and autocratic powers to Government 
in order to restrict the freedom of the press. I also fail to see why we are not 
carrying out the ourpose of this legislation by taking the view that the purpose 
for which action is to be taken is to be objectively determined and not subjectively. 
It is an important canon of construction, and I think that is a canon which still 
holds good today, that one must not assume that the Legislature of this Province 
would unnecessarily and unduly restrict the hberty of the press, and therefore if 
we find in any legislation any restriction on the liberty of the press or the liberty of 
the subject, we must try and construe that restriction as narrowly as possible and 
limit it within the strict words in which the Legislature has chosen to restrict thé 
liberty of the press or the liberty of the subject. Therefore, if we come to the 
conclusion that the Legislature gave the power to the Government to take any 
action it thought fit, but limited the right to take action only if the action was 
justified by a definite purpose, viz. prevention of any activity prejudicial to the 
public safety, the maintenance of public order, or the tranquillity of the Province 
or any part thereof, we are certainly not defeating in any way the object of this 
Act. If anything, it would be dificult to hold that the Legislature gave unrestrict- 
ed power to the Government not only to determine as to the necessity of the action, 
but also to determine subjectively without any control or check whatsoever the 
purpose for which that action was being taken. 

The Advocate General has relied on the well known decision in Liversidge v. 
Sir John Anderson! and he has asked us to apply the same canon of construction 
which was applied by the learned Law Lords in that case. What was contended 
for by the subject in that case was that the legislation, which was r. 18B of the 
Defence Regulations, should be construed if possible in favour of the subject and 
against the Crown, and Viscount Maugham at p. 218 expressed the opinion that 
when the Courts were dealing with an executive measure by way of preventing a 
public danger and when the safety of the State was involved, that principle would 
have no application. Similarly, Lord Wright in his judgment at p. 260 emphasised 


1 [1942] A.C. 208. 
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the fact that— : 

“ All the Courts today, and not least this House, (viz. the House of Lords), are as jealous as 
. fhey have ever been in upholding the liberty of the subject. But that liberty is a liberty confined 
and controlled by law, whether common law or sta 
Then he quotes the well known phrase of Burke, viz. that the freedom was a 
regulated freedom and not an abstract or absolute freedom, and that Parliament 
was supreme and it could enact extraordinary pews by interfering with personal 
liberty. We entirely agree, with respect, with what Lord Wright says that the 
Legislature here is supreme and sovereign and it is open to our Legislature to put 
any legislation on the statute book or to deprive the subject or the press of their 
respective liberties, and if the Legislature did so the Courts oti loyally give 
effect to such legislation. But I do not for a moment accept the view that in 
times like the present we should adopt a canon of construction which was adopted 
hy k Maugham in 1942 when England was facing a danger which it had 
ee f before in all her long history and when she was fighting the war with 

kithe wall. There is no suggestion that this legislation was passed because 

ay emergency or any public danger and that we should apply in construing this 
statute any other canon of construction except the ordinary canon. 

The Advocate General has also relied on a decision of the Privy Council in 
Wijeyesekera v. Festing. Their Lordships of the Privy Council were considering 
in that case an Ordinance passed by the Ceylon Government, and the material 
words of the Ordinance which their Lordships were to consider were in s. 4 (p. 647) : 

“Whenever it shall appear to the Governor that land in any locality is likely to be needed 

for any public purpose, it shall be lawful for the Governor to direct the Surveyor-General or 
other officer generally or specially authorised by the Governor in this behalf, to examine such Jand 
and report whether the same is fitted for such purpose.” 
And then another section of the Ordinance gave power to the Governor to direct 
the Government Agent to take an order for the acquisition of the land. It was 
contended that it was not left to the opinion of the Governor as to whether the land 
was needed for public purposes or not, and the Privy Council took the view that the 
Governor’s action in ordering that acquisition: proceeding should be taken was final 
and conclusive and it could not be questioned in a Court of law as to whether the 
land was needed for a public purpose or not. 

“Now, in my opinion, the language of s. 4 is materially different from the language 
ofs. 9A. Section 4 provided that the land in any locality was likely to be needed 
for any public purpose and it was left to the opinion of the Governor whether it 
was so needed or not. In construing this section it would be impossible to stop 
at “‘needed”’ and to distinguish between “‘likely to be needed” and ‘‘for any public 
purpose.’ It could not be said that whereas whether it is likely to be needed 
or not was left to the opinion of the Governor, for any public purpose was left to 
be determined as an objective fact, because if you stop at ‘‘needed’’, the section 
would make no sense at all. Ifsomethingis needed it must be needed for ee 
and the sentence is only complete and has some meaning when it is read as a whole 
and the expression “‘for any public purpose” is added to the word ‘‘needed.” 
But in s. 9A it was quite open to the Legislature to give power to the Provincial 
Government to take such action as it was necessary if the Provincial Government 
was so satisfied, without providing anything more whatsoever. If the Legislature 
was minded to give wide and autocratic powers to the Provincial Government, 
it could have merely stated that on the Provincial Government being satisfied that 
action is necessary it could take such action as it thought fit. But the Legislature 
proceeded, as I have said earlier, to place limitation upon the power of the Provincial 
Government to take action. Therefore, in my opinion, the Privy Council case 
relied upon by the Advocate General does not help us in construing s. 9A. What 
is more, in the Ceylon Ordinance which the Privy Council was considering, there 
were no other sections as we have here, viz. s. 2(1), s. 5,s.6 and s. 8, where the 
Legislature has used different language when it intended to confer upon the 
Provincial Government extraordinary powers with regard to the liberty of the 
subject and so on. 

1 [1919] A.C. 646. 
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Really, in my opinion, this case is fully covered by our decision in Rao v. Advani. 
In that case my brother and I were considering s. 3 of the Land Requisition 
Ordinance, and the language used there was “If in the opinion of the Provincial 
Government it is necessary or expedient to ao so, the Provincial Government 
may by order in writing requisition any land for any public purpose,” and we there 
distinguished between the power of the Government to requisition any land and 
the purpose for which the land had to be requisitioned. We took the view that 
as to the question of the necessity for requisitioning the Legislature had left 1? to 
the opinion of the Provincial Government ; with regard to the purpose for which 
land could be requisitioned the Legislature had provided that it should be a public 
purpose and a public purpose had to be objectively established by Government. 
Similarly here, in my opinion, the Legislature kas left it to the satisfaction of the 
Provincial Government as to the nature and necessity of the action to be taken, 
but as far as the purpose for which action has to be taken it has not, chosen te 
leave it to the subjective determination of the Provincial Government, but has 
provided that the purpose must be objectively established and must be condition 
precedent before Government could take the action contemplated by s. 9A. 
‘With great respect to the learned Judge who decided the case, he has failed to 
distinguish: the two severable parts of s. 9A. He has taken the view that the satis- 
faction referred to in.s. 9A apples both to the necessity of the action and also to 
the purpose for which action should be taken. 

I would, therefore, allow the appeal, set aside the order made by the learned 
Judge, and direct that the petition should go back to the learned Judge for deter- 
mination on merits and that he should dispose of 1t according to Jaw. Appeal 
allowed with costs. 

Government have filed cross-objections with regard to costs. They do not 
survive. Cross-objections dismissed with costs. 

i Appeal allowed. 
Attorneys for appellant: Gokhale, Kale & Ce. 
Attorneys for respondent: Little & Co. 


INCOME-TAX REFERENCE. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


KESHAV MILLS CO., LTD. v. COMMISSIONER OF INCOME-TAX, BOMBAY 
MOFUSSIL.* 


Indian Income-taw Act (XI of 1922}—Non-restdent company—Accotinis on mercantile basis—Sale 
of goods in British Indta—Colleciion of sale money in British India through guarantee brokers 
residing outside British India— Sending of goods to British India by rail and collection of sale 
proceeds by hundis drawn on banks on security of railway recetpts—Liability of non-resident 
company to pay income taz in British India—Locus of accrual or arising of profits—Locus of 
receipt of money. 

The assessee, a non-resident company registered in the State of Baroda, had its textile 
taills at Petlad in that State. For the calendar year 1941, it was assessed under the Indian 
Income-tax Act in respect of two items, viz. (a) Fs. 12,608,480 and (b) Rs. 4,40,878. The 
facts as regards item (a) were that the assessee had guarantee brokers who also resided at 
Petlad. The assessee maintained its accounts on a mercantile basis; During the account- 
ing year, the assessee debited in its books of account a sum of Ra. 18,41,744 to the brokers 
and credited it to the sales account. The manufactured goods were railed by the assessee to 
Ahmedabad (in British India) to the respective merchants, from whom the brokers realised 
the price of the goods (Rs. 12,68,480) and utilised it in paying off the various creditors of the 
assessee at Ahmedabad. The facts as respects item sb) were that the assessee sent goods to 
British India and drew hundis on the merchants who got delivery of the railway receipts 
representing the gcods on their discharging the hundis :— 

Held, that the assessee was properly assessed as regards item (a) because (1) the primary 
liability to pay for the goods was upon the merchants to whom they were sol by the assessee, 


* Decided Sepiember 14, 15, 1949. Income-tex Reference No. 2 of 1949, 
\ 


' 1949.] KESHAV MILLS CO, V. COMR, I.’T. 78 


that the brokers were mere guarantors whose guaranteeing the payment by the merchants 
did not in åny way affect the primary liability of the merchants to pay the asscssee ; and 

. that in using the money according to the instructions of the assessee the brokers did in law 
receive the sum on behalf of their principal, the assessee, in British India ; 

(2) that under the mercantile basis of accounts it could not be said that the income 
shown in the books should be deemed not only to accrue or arise but also deemed to he re- 
ceived at Baroda although in fact the income was received at a different time and at a different 
“place (viz. Ahmedabad) : 

Comrtisstoner of Income-iaz, Bombay v. Ahmedabad Advance Mills, Lid., Commissioner of 
Income-taz v. Shingari Bat, Kanwalnen Hamir Singh v. Commr. of Income-tav,? Lakshman- 
an Chetitar v. Commissioner of Income- jat, Madras,’ and Subramanı yam Chettiar v. Commr. 
of Income-taz,5 referred to ; 

(8) that the true characteristic of the payments made by merchants at Ahmedabad was 
not a debt but sale proceeds which, although they had accrued and arsen, had not been paid, 

$ in the State of Baroda, but at Ahmedabad ; 

(4) A hat the sum of Rs. 12,68,480 which was received in British India included the profits 
ond gains of the business of the assessee. 

Held, further, as regards item (b), that in view of the fact that the assessee sent goods to 
British India and drew hundis on the merchants who got delivery of the railway receipts 
representing the goods only on their discharging the hundis, there was no doubt that the sum 
of Rs. «4,40,878 was received by the assessee in British India, and tHe assessee was hable in 
respect of the amount. 

Where accounts are maintained on a mercantile basis, where an assessee makes in his books 
entries of debit and credit, it must be deemed that at that date and nt that lime profits 
accrued or atose to the assessee. Where, however, the assessee is a non-resident, mere 
nccrual of income or profits or the mere fact that profits or income arose to the assessee in an 
Indian State will not entitle the taxing authorities to tax any of the profits of the assessec, 
lt must be further shown that those profits were received or deemed to be received in British 
India in the year of assessment in order that they can be taxed. ` 

There is a clear distinction between the accrual or arising of an income and the actual 
receipt of an income. There is also a clear distinction between the notional accrual or arising 
of an income and a notional receipt of an income. 

Accrual or arising of an income has nothing whatever to do with the actual receipt of a 
particular income. Income may accrue or arise in a particular place and it may be received 
in an entirely different place. x 

In enacting the Indian Income-tax Act the Legislature has drawn a clear distinction 
between accrual or arising of income and the receipt of income. There is no reason why 
when accounts are kept on mercantile basis it must be held that income does not merely 
accrue or arise when the necessiry entries are made in the books of account, but it must also 
be held that the income is actually received or deemed to be received there by the assessce. 

THE assessee company, the Keshav Mills Co., Ltd., was a company registered 
in Baroda State. The assessment year was 1942-48, the calender year 1941 
being its ‘previous year’. For the purpose of the assessment, the company 
had been indisputably treated as a non-resident company. The company manu- 
factured textile goods at Petlad (Baroda State). Its accounts were maintained 
„on the “‘mercantile’”’ system. 
` According to the assessee company, the operations connected with the sale 
of goods were completed at Petlad on the footing of ex-mill delivery of goods, 
the company thereafter acting not as a seller but as agent of the purchaser, 
whose instructions with regard to the despatch of goods it executed. The company’s 
firm of guarantee brokers Jagmohandas Ramanlal & Co. functioned exclusively 
in Baroda State. It was contended by the company that neither the sale proceeds 
nor the profits were received in British India. 

The total sales of the company during the relevant accounting year were 
Rs. 29,68,808, of which some sales were made to persons residing in Indian States. 
In making assessment on\ the company, the following three amounts were 
considered for the purpose of determining the company’s liability to British 
Indian tax :— 


1 ise i, sa L.R. 818, P.c. 4 Goer C. 421. 
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(a) Sale proceeds recovered through Messrs. Jagmohan- 

das Ramanlal & Co. .. Rs. 12,868,480, 
(b) sale proceeds through British Indian banks and 

shroffs received by means of drafts or hundis 

drawn by the company (railway receipts handed 

over to British Indian merchants by the banks on 

payment) » 4,40,878, so 
{c} sale proceeds received by cheques on British Indian 

banks and bundis on British Indian shroffs and 

merchants, and collected by the banks and shroffs. ,,  6,71,785, 








Total Rs. 28,81,098. 


In regard to item (a), the assessee company debited the account of the firm 
of Jagmohandas Ramanlal & Co., with Rs. 18,41,744, which represented safes 
made by the mills to merchants of Ahmedabad whose payments werg, guaranteed 
by that firm, and credited the sales account with the amount of the bills. It 
was alleged that this was done on the footing that that firm was reponsible for 
the payment of the amounts to the assessee company, and the assessee company 
had nothing to do with the merchants of Ahmedabad to whom the goods were 
actually asl. Jagmohandas Ramanlal & Co. were making payments from time 
to time against the debits to their account end during the relevant accounting 
year the assessee company received Rs. 12,61,480, against the total debits of 
Rs. 18,41,744. The payment of the above sum of Rs. 12 lakhs odd was generally 
made by the firm of Jagmohandas Ramanlal & Co. at the instructions and, for the 
convenience of the assessee company in the assessee company’s accounts with 
banks and/or shroffs at Ahmedabad and also to the creditors of the mills in British 
India. | 

With regard to item (b), the assessee company received Rs. 4,40,878, by drawing 
hundis or drafts for the amounts of its sales bills (including the forwarding charges 
and the cost of transit from the mills premises to the station) on the merchants 
in favour of recognised banks and shroffs in British India and by sending the 
same to those banks or shroffs, with the railway receipts duly endorsed in favour 
of the merchants (who were liableto make payments at Petlad) and by instructing 
the banks and/or shroffs to recover the amounts, including the cost of transmitting 
the same to Petled. 

As regards item (c), the assessee company received Rs. 6,71,785 from the mer- 
chants by cheques and hundis drawn on banks and 8hroffs in British India in favour 
of the company. According to the assessee company, these were negotiated in 
Petlad and sent back for credit to its accounts with those banks and shroffs, 
it was stated that the payments were received towards the liquidation of debts 
due by the merchants in British India and had no relation at all to the sales made 
to them. The amounts of the sales bills were debited to the accounts of the 
merchants in the books of the assessee company when the goods were invoiced to the 
merchants. 

The profits derrved by the company represented by the above-mentioned items 
were brought to tax by the Income-tax Officer on the footing that the sale proceeds 
having been received in British India profits were received in British India. The 
Income-tax Officer determined the total world imcome and the taxable income 
of the company arising from the total sales of Rs. 29,68,808. The taxable income 
determined by the Income- tax Officer was Rs. 8,24,098. He thereafter determined 
the proportionate income of the company received in British India in the following 
manner :— 


Sale proceeds received in British India, i.e .. .. `.. 28,81,078%8,14,008 
Total sales .. 209,68,808 
= Rs... 2,590,936 


On appeal, the Appellate Assistant Commissioner held that profits from items 
(a) and (c) were exempt from British Indian tax, while those represented by item 
(5) were rightly taxed. Against the decision of the poe Assistant Commis- 


e 
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sioner in regard to items (a) and (c), the Income-tax department appealed to the 
ea while the company preferred an appeal to the Tribunal in respect of 
item (b). 

The Tribunal held with regard to Rs. 12,68,480 that by virtue of the debit 
entries in the account of Jagmohandas Ramanalal & Co. the merchants in 
British India were not absolved either in law or in fact from their responsibility 
to pay to the company its dues. With regard to Rs. 4,40,878, the Tribunal 
obsérved, {bat the payment of amounts due was a condition precedent to the 
delivery of goods by the banks in British India on behalf of the company. The 
Tribunal, therefore, held that profits arising from items (a} and (b) were rightly 
subjected to tax. In respect of Rs. 6,71,785, it was stated that the procedure 
and arrangement was practically the same as in item (a) above, the only difference 
being that here the merchants were debited as soon as sales bills were made out, 

ingtead of Jagmohandas Ramanlal and Co. The decision of the Tribunal was 
that Rs. 6,71,735, “were received by the assessee company directly from the 
merchants Th British India by cheques and hundis drawn on banks and shroffs 
in British India in favour of the company but were negotiated in Petlad and sent 
for credit to the company’s accounts. The amounts were received at Petlad and 
once they were received there, they could not be held to have been received again 
in British India”. The reasons stated by the Tribunal were as follows :— 

“It is said that sales to the extent of Rs. 12,68,480 were effected through M/s. Jagmohandas 
Ramanlal & Co., a firm established in Baroda State and carrying on business in this line at Petlad. 
They were paid commission of $% on the entire sales. The mills company debited the said firm 
on the date of the bills and credited the said amounts to the sales account. The firm of M/s. Jeg- 
mohandas Ramanlal & Co. was, therefore, responsible for all practical purposes to the company 
for payments ofits dues. Under instructions of the company and for the sake of convenience the 
amounts were paid by M/s. Jagmohandas Ramanlal & Co., in discharge of their debts to the com- 
pany’s banks or shroffs at Ahmedabad. It is to be noted that the contracts relating to sales of 
goods were entered into by the merchants with the company and M/s. Jagmohandas Ramanlal 
& Co, acted only as guarantee brokers. The payments of 4 per cent commission is also a pointer 
in that direction. It appears to us that the primary responsibility for payment of amounts due 
for goods sold devolved on the merchants and not M/s. Jagmohandas Ramanlal & Co., by virtue 
of certain debit entries being made in the account of M/s. Jagmohandas Ramanlal & Co. The 
merchants in law or in fact were not absolved and could not be absolved from their responsibility 
to pay the company its-dues. The amounts were admittedly paid to the company in British 
India. We are of opinion that this fact should essentially and primarily determine whether the 
amounts were received by the assessee in British India. We are unable to attach any importance 

.to the debit entries, and also cannot accept the proposition that the amounts were subsequently 
received in discharge of certain debts created by certain adjustments made in the account books 
of M/s. Jagmohandas Ramanial & Co., as maintained at Petlad. In our opinion the procedure 
resorted to could not and did not alter the character of amounts received in British India. 

The item of Rs. 4,40,878 calls for no detailed discussion. It suffices to say that on goods 
being delivered in British India by the assessee’s banks the sales were realised. It is immaterial 
that the railway freight was borne by the merchants. The payment of amounts due was a condi- 
tion precedent to the delivery of goods by the banks in British India on behalf of the company.” 

The Tribunal referred the following question of law to the High Court :— 

“Whether on the facts and in the circumstances of the case the sums of Rs. 12,68,480, 
Rs. 4,40,878, and Rs. 6,71,785, or any of them represent receipts by the assessee company of its 
sale proceeds in British India and if so,whether they include any portion of its income in British 
India ? ” i 

The reference was heard. 

R. J. Kolah, with Sir Jamshedji Kanga and N. A. Palkhiwalla, for the assessee 
company, 

G.N. Joshi, with M. C. Setaload, for the Commissioner of Income-tax. 

Cuacua C.J. The assessee company is a company registered in the Baroda State 
and the assessment year of this reference is 1942-48 (calendar year 1941). This 
company is a non-resident company. It manufactures textile goods, and after the 
goods are manufactured, they are sold by the company ex-mills. The company 
has their guaranteed brokers Messrs. Jagmohandas Ramanlal & Co., and they 
guarantee the payment by the merchants to the company and they receive a 
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commission for the work which they do. The contention of the company was 
that the company being a non-resident company it was not liable to pay any tax 
on its profits or income as none of the profits made by the company had been 
received in British India. In order to decide this question we have to consider . 
separately three items which are the subject-matter of this reference, viz. (1) an 
item of Hs.12,68,480, (2) an item of Rs. 4,40,878 and (8) an item of Rs. 6,71,785. 
Now, with regard to the first item of Rs.12,68,480 the company debited in tkeir 
books of account a sum of Rs, 18,41,744 to Messrs. Jagmohandas Ramaylal &7Co. 
and credited it to the sales accounts, thereby representing that the goods covered 
by this amount had been sold by the company for this sum. I may mention that 
the company mairtains its accounts on a mercantile basis and not on cash basis. 
Messrs. Jagmohandas Ramanlal & Co. realised from various merchants from 
Ahmedabad to whom goods had been sold she sum of Rs.12,68,480 and they 
utilised that sum in paying off various creditors of the company at Ahmedabad. 
On these facts there can be no doubt that the sum of Rs. 12,68,480 was yeceived by 
the assessee company in Abmedabad. A contention was put forward by the 
assessee company that the company was not concerned with payments made by 
the merchants in Ahmedabad and that they were only concerned with Messrs. 
Jagmohandas Ramanlal & Co. being their guaranteed brokers. It was argued 
that the sum of Rs. 13,41,744 was debited to Messrs. Jagmohandas Ramanlal & Co. 
and the company only looked to Jagmohandas Ramanlal & Co. for the payment. 
It must not be forgotten that Messrs. Jagmohandas Ramanlal & Co. were 
merely guaranteed brokers. The primary liability to pay for the goods was upon 
the merchants to whom they were sold by the company. Messrs. Jagmohandas 
Ramanlal & Co. were mere guarantors and their guaranteeing the payment by 
the merchants did not in any way affect the primary liability of the merchants to 
pay the company. Therefore, when the merchants paid to Messrs, Jagmobandas 
Ramanlal & Co. they were discharging their pr-mary liability to the company, and 
Messrs. Jagmohandas Ramanlal & Co. having made use of this sum of Rs. 12,68,480 
according to the instructions of the company, they in law did receive this sum on 
behalf of their principals, the assessee company. 

But an important contention has been raised by Mr. Kolah on behalf of the 
assessee company, viz. that the receipt of Rs.12,68,480 by Messrs, Jagmohandas 
Ramanlal & Co. was not a receipt of the sale proceeds of the goods sald by the 
company but was merely realisation of the debt due by the merchants to the 
company. This argument is based on the fact that the company maintains its 
accounts on the mercantile basis and noton cach basis. It is urged that under the 
mercantile basis the actual receipt of money is irrelevant and bas not got to be 
considered. Under the mercantile basis the ccmpany debits and credits various 
sums of money either as they become liable to pay money or become entitled to 
receive money and under the mercantile basis profits accrue to the company when 
the necessary entries are made in the books 3f accounts. The actual receipt 
of cash is irrelevant for the determination of the profits earned by a company. 
In contradistinction, under the cash basis the amount received or expended is the 
basis for the deterrnination of income and profits to the assessee who maintains 
accounts in that form. Itis perfectly true that when the company madethe entry of 
Rs. 18,41,744 in its books of account, as the system of accounting was mercantile 
basis, it must be deemed that at that date and at that time profits accrued or arose 
to the company and these profits accrued or arose to the company at Baroda, where 
the entry was made. But as the company is a non-resident company, mere accrual 
of income or profits or the mere fact that profifs or Income arose to the company 
in Baroda would not entitle the taxing authorities to tax any of the profits of 
the assessee company. It must be shown that these profits were received or 
deemed to be received in British India in the year of assessment in order 
that they can be taxed. Now, in my opinion, there is a clear distinction between 
the accrual or arising of an income and the actual receipt of an income, and there 
is also a clear distinction between the notional accrual or arising of an income 
and a notional receipt of an income. In this case we are not concerned with 
whether the income or profits accrued or arose in British India, because as I stated 
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before, we are not dealing with an assessee resident in British India. What we 
are concerned with is whether in this case a non-resident assessee received any 
income or profits in British India in the year of assessment. 
' Mr. Kolah contends that once the income accrues or arises in Baroda, it can 
never be received in British India. I cannot accept that contention as correct. 
Accrual or arising of an income has nothing whatever to do with the actual 
reckipt of a particular income. Income may accrue or arise in a particular place 
and it m#@y be received’ in an entirely different place. Mr. Kolah was therefore 
forced to contend that when an assessee maintains his accounts on a mercantile 
basis his profits and income do not merely atcrue or arise to him when he makes 
the necessary entries in the books of account, but they must be deemed to accrue, 
arise and be received when he makes the entries. Therefore his contention is 
that in this particular case the sale proceeds of Rs.18,41,744 should be deemed to 
have beer feceived in Baroda and not merely to have accrued or arisen in Baroda. 
That comteation again is not sound, because the Legislature has in the Income-tax 
Act drawn a clear distinction between accrual or arising of income and the 
receipt of income, and I see no reason why when accounts are kept on mercantile 
basis it must be held that income does not merely accrue or arise when the 
necessary entries are made in the books of account but it must be held 
that the income is actually received or deemed to be received by the assessee. 
-~ Insupport of his contention Mr. Kolah- has relied on certain authorities. In 
‘my opinion these authorities do not bear out the submissions made by Mr. Kolah. 
The first case on which Mr. Kolah relie is Commissioner of Income-tazx, Bombay v. 
Ahmedabad Advance Mills, Lid.» In that case what was held was that if an income 
which had accrued outside British India was capitalised and was brought into British 
India in the shape of capital and not in the shape of income, then that amount 
could not be taxed as income under the Income-tax Act. This case would only 
have application if Mr. Kolah can satisfy us that the profits which accrued in 
Baroda in the books of account of the assessee changed their shape and form and 
were received in British India when Rs. 12,68,480 were received by the guaranteed 
brokers not as income or profits but as something else which was not lable to tax. 

But on the factsfound inthis case it is clear that what the guaranteed brokers 
collected from the merchants at Ahmedabad was nothing else than the sale 
proceeds payable to the assessee company and what they were paying were the 
bills for the goods received by them and which were issued by the assessee company. 

Mr. Kolah then relied on a full bench decision of the Allahabad High Court, 
Commissioner of Income-taz v. Shingari Bai.? This was really a converse case 
from the case which we are considering. There the assessee who had chosen the 
mercantile basis for keeping accounts contended that she was not liable to pay 
tax on certain amounts which had not in fact been received by her. In the 
judgment of the lesrned Chief Justice the distinction between receipt and accrual 
is clearly illustrated. This is what the Chief Justice says (p. 585) :-— 

“...Where the assessee has himself chosen a mercantile basis, then the Income-tax Officer is 
bound to concede that basis to the assessee, provided the assessee’s accounts, regularly kept on that 
basis, afford a proper and sufficient means of deducing what the profits or gains on that basis have 
been. In such a case the Income-tax Officer has no option but to do what he has done in the pre- 
sent case, that is to say, to take the assessee’s own method of accounting and to compute from it 
what profits or gains had ‘arisen’ or ‘accrued’ to (not merely been ‘received’ by) the assessee 
according to it.” 

The next case on which Mr. Kolah has relied is Kanwalnen Zamir Singh v. 
Commr. of Inc.-taz3 There the Court was dealing with the case of a resident 
assessee and what they held was that the paticular two sums with which they were 
concerned_did not actually arise or accrue in British India and were not physi- 
cally transferred to or received in British India but such profits however were 
deemed to have arisen or accrued in British India or to have been received in 
British India. Mr. Kolah relies on the expression used ın this case where the 
Court has grouped together “arising or accruing of income” with “recening of 
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income”. In this case also the assessee maintained a mercantilesystemof accounts 
and therefore Mr. Kolah argues that when that system is adopted the income 
does not merely arise or accrue but must be deemed to be received in British 
India. Now, all that the judgment states is that the income falls under a parti- 
cular category and the Court was not concerned to decide whether in fact it accrued ` 
or arose in British Indiaoritwas received in British India. As the assessee was 
a resident and not a non-resident, the accrual cr arising of incomein British India 
would have been sufficient, and therefore the question whether the income Was 
actually received in British India did not arise for determination at all. I do 
not look upon this case as a decision that when a mercantile system of accounting 
is adopted the income shown in the books of the assessee must be deemed not 
only to accrue or arise but also deemed to be received although in fact the income 
is received at a different time and at a different pace. 

The next case relied on by Mr. Kolah is Lakshmanan Chettiar v. Commissioner bf 
Income-taw, Madras.1 That case dealt with a particular type ofloans knowp as tawanai 
loans and the learned Judges of the Madras High Court-.were at pains to point 
out the distinguishing feature of the loans advaaced under that particular system, 
and the distinguishing feature was thatif the interest on the loan was not received 
it was added on to the principal and a receipt was actually issued as if the interest 
had been received on that date. The Court there was considering the question of 
a sum of Rs. 5,578 and the contention of the assessee was that the interest on 

sums lent to persons in Ceylon and Straits Settlement accrued and arose outside’ 
British India and could not be taxed as incorne unless and until it was actually 
received in British India. The sum of Rs. 5,£78 represented the interest on the 
loans lent and advanced to persons in Ceylon and the Straits Settlement. Under 
the old law if profits or income accrued outside British India, unless they were 
received in or brought into British India they were not taxable, and therefore 
the Court had to consider whether they were received in British India, and the 
Court came to that conclusion on the special fects of the case having considered 
the unusual characteristics of tawanai loans. Therefore, I do not read this deci- 
sion to lay down that when income or profits have accrued in a particular place, 
they should be deemed to have been received in that place. As a matter of 
fact this case has made a distinction between the accrual of income or profits 
at a particular place and the receipt of that income at a different place, because 
although the income had accrued in Ceylon and the Straits Settlement as the 
income was received in British India the Court held that the sum of Rs. 5,578 
was liable to tax. 

The next case relied on by Mr. Kolah was Subramanyam Chettiar v. Commr. 
of Income-taz.2 There two questions were submitted for the opinion of the 
Court and they were (p. 868): 

“(1) In the circumstances of this case can the interest on the loans or advances made by the 
aasessee to the partnership firm at Penang be said to be income accruing or arising in British 
India within the meaning of section 4(7) of the Indian Income-tax Act. 

(2) Ifthe answer to the above question is in the negative and if the income is one accruing 
or arising without British India to a person resident in B-itish India is the income one received in 
British India so as to make it taxable under section 4 read with sections 6,10 and 18 of the Act?” 
On the facts of the case the Court held that the income arose in British India and 
therefore the question whether such income was received in British India so as to 
be taxable under the Act did not arise. 

The assessee there kept his books of account on mercantile basis and credit 
entries used to be made on account of interest due by debtors in foreign places 
and the Court expressed its opinion that the assessee treated the interest as paid 
when the entries were made though the interest was not actually received and 
therefore the question, whether payment had aztually been received or not was 
immaterial and profits and income must be deemed to accrue or arise when the 
entries were made by the assessee. This decision merely supports Mr. Kolah’s 
contention that the sale proceeds must be deemed to accrue or arise in Baroda 
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when the entries were made by the assessee company, which maintains its books 
on the mercantile basis, but this case does not support his contention that the sale 
oceeds were received or must be deemed to have been received in Baroda merely 
ecause the entries with regard to them were made in the books of account of the 
assessee company. Therefore, in my opinion, it is not a correct proposition in law 
to lay down that when profits or income accrue or arise at a certain place it must be 
deemed to have been received at that place. 

Ivannot accept Mr. Kolab’s contention that what was received in British India 
was a debt due to the assessee by the merchants. The true characteristic of the 
payments made was not a debt but sale proceeds which although they had accrued 
and arisen had not yet been paid. Mr. Kolah has alternatively contended that the 
sale proceeds must be deemed to have been received in Baroda when the entries 
were made, and when payments were actually made they must be deemed to be a 
segond receipt of the sale proceeds. The contention is entirely untenable and its 
refutation is to be found on the face of the contention. As I have held that the 
sale proceeds cannot be deemed to have been received at Baroda the rather curious 
proposition advanced that the sale proceeds should be deemed to be received ‘a 
second time in British India does not arise for determination. 

It cannot be disputed that if we came to the conclusion that Rs. 12,68,480 were 
received in. British India, then this sum will include the profits and gains of the 
business of the assessee company. As to what is the proportion that the profits 
bear to the total sale proceeds is a matter of calculation which will have to be 
done by the Department. 

Turning now to the second item of Rs. 4,40,878, the same contention has been 
put forward by Mr. Kolah with regard to this item as was put forward with regard 
to the item of Rs. 12,68,480. But with regard to the receipt the facts are much 
stronger with regard to this item because the position is that the assessee company 
sent goods to British India and they~drew hundis on the merchants who got 
delivery of the railway receipts representing the goods only on their discharging 
these hundis. Mr. Kolah has contended that when the hundis were honoured 
by the merchants they were really discharging their debts on the hundis and not 
paying for the goods. That contention is untenable because it is clear on the 
facts that the merchants would not be entitled to get possession of the goods 
unless and until they had honoured the hundis. The terms of the business were 
that the merchants can only get the railway receipts on their honouring the hundis 
which were drawn against the goods. Therefore there cannot be any doubt that 
the sum of Rs, 4,40,878 was received in British India and the assessee company 
is liable in respect of this amount. 

The third item is for Rs. 6,71,785 which represents the cheques on British Indian 
banks and hundis on British Indian shroffs and merchants received by the 
assessee company in British India in respect of the goods sold by them. Now, the 
Tribunal has held that the cheques and hundis represented the payment for the 
goods sold, and as the payments were made and received in the Baroda State, the 
assessee company is not liable in respect of this amount. This view can only be 
justified on the assumption that the sending by the merchants of cheques or hundis 
resulted in an unconditional discharge of their liability in respect of the goods sold 
to them. Now, I should have thought that ordinarily the payment of a debt 
by a cheque never results in the discharge of the debt. The cheque merely re- 
presents an order by the drawer of the cheque to his banker to pay the amount to 
the person named in the cheque, and till that payment is made, the 
debt is not discharged. Therefore, the sending of the cheque, as I said before, 
ordinarily is not an unconditional discharge of the liability. The same would be 
the position with regard to the hundis. But I can well imagine a case where 
there may be an arrangement between a creditor and a debtor that the receipt 
of a cheque or a hundi by a creditor may result in an unconditional discharge 
of the debt, and in the event of the cheque or the hundi not being honoured the 
creditor would have no right to sueon the original cause of action but only on the 
cheque or the hundi. That would be a pure question of fact. The Privy Council 
has taken the same view of the law as is to be foundin Commissioner of Income-taz, 
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Bihar & Orissa v. Kanela Singh. There a debtor owed the assessee Rs. 82 lacs 
odd principal and Rs. 6 lacs odd as interest in respect of an unsecured loan. In 
discharge of that liability the assessee took over assets worth Rs. 20 lacs and harid 
notes for Rs. 17 lacs odd. The question then arose whether the execution of hand 
notes of Rs. 17 lacs had been a payment and th2refore liable to tax. The Assistant 
Commissioner held that they were not and this is what their Lordships of the 
Privy Council said (p. 741) :— 4 

“A debtor who gives his creditor a promissory note for the sum he owes can irf no sense be 
said to pay his creditor; but merely gives him a document or voucher of debt possessing certain 
legal attributes. So far then as this item of Rs. 17,384,596 is concerned, the assessee did not receive 
payment of any taxable income from his debtor or indeed any payment at all.” 

Therefore, before we can express an opinion as to the correctness of the decision 
of the Tribunal we should like to have further facts found by the Tribunal, and what 
we direct is that the Tribunal should submit asupplementary statement of case sid 
state therein as to whether there was any arrangement or agreement between the 
assessee and the merchants that the giving of cheques or hundis by the merchants 
to the assessee would result in an unconditional discharge of the liability of the 
merchants. There is also another point on waich we would, like to have supple- 
mental facts from the Tribunal. In one part of their statement of the case the 
Tribunal states that the cheques and hundis were collected by the bankers and 
shroffs while in another part of the statement of the case the Tribunal states that 
the cheques were negotiated in Petlad and sent back for credit to its accounts 
with those banks and shroffs. Now, it is not clear to us what exactly isthe finding 
of fact by the Tribunal. Ifa cheque i is received by a creditor on a British Indian 
bank and the creditér is outside British India he gives the cheque to his bank and 
asks the bank to collect the cheque for him. Then the bank acts as his collecting 
agent and the money is received by the creditor when the same is collected by the 
bank. So in this case if the facts are that the assessee handed over the cheques 
and hundis for collection to the banks and shroffs and the banks and the shroffs 
acted merely as collecting agents and realised the cheques and hundis from the 
banks or shroffs in British India, then-the payment is in British India and not in 
the Baroda State. On the other hand if the creditor treated the cheques and 
hundis as negotiable instruments and cashed them as such with the banks or 
shroffs, then the payment was received by the assessee in~the Baroda State, they 
having negotiated the cheques and hundis. This again is a question of fact, and 
in order to determine whether the sum of Rs. 6,71,735 was received in the Baroda 
State or in British India we should like to knew from the Tribunal as to the 
circumstances under which the cheques and hundis came to be cashed. There- 
foie when they submit to us the further statement of the case they should also find 
as to the procedure followed by the banks and shroffs and the assessee so that we 
should be in a posizion to know whether these cheques and hundis were given to the, 
shroffs and the banks merely for collection or whether they were cashed with them. 
Mr. Kolah also stated to us that in some cases the assessee endorsed the cheques 
and hundis in favour of someone in Baroda. If that be so, the Tribunal will also 
find whether the endorsee was a holder for value of these cheques or hundis or 
whether he was merely an agent for collection cf the assessee. 

With regard to the question submitted to us with regard to the items of 
Rs. 12,€8,480 and Rs. 4,40,878 the questions framed by the Tribunal with respect 
to them are not properly framed. The real and only questions thal we have to 
consider are whether these two items represent sale proceeds or debts, and 
further if they were sale proceeds they were received in British India. We there- 
fore frame the questions in the following terms :— 

(1) Whether the sums of Rs. 12,68,480 and Rs. 4,40,878 were sale proceeds of the goods sold 
by the assessees to merchants in British India or were debts due by the said merchants ? 
and we answer that they were sale procecds. 

(2) Whether if they were sale proveeds, they were received in British India ? 
aud we answer that they werc received in Brit-sh India. 
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' As the third question has also been submitted to us by the Tribunal although 
we feel that the answer is consequential upon our answers to the first two questions, 
we may formally answer the question which we frame as follows : 

Whether the profits of the assessee’s business are included in the sums of Rs. 12,68,480 
and Rs. 4,40,878 ? 
and we answer that they are included in these two sums. 

Ag the assessee has failed in respect of two out of threeitems, the order of costs 
that“we mgke is that the assessee should pay two-thirds of the respondent’s costs. 
With regard to the costs of the third item we reserve the costs pending the receipt 
-of the supplemental statement of the case. 

There is @ notice of motion taken out by the assessee asking us to call upon the 
Tribunal to raise certain further questions. The only question that Mr. Kolah 
has pressed for is that assuming that by, receipt of the said sums any income was 
i ae in British India whether the method of computation of the income adopted 
for e asgessment is a correct method to ascertain the extent thereof. Now this 
point was never urged or argued before the Tribunat and the Tribunal has not 
dealt with it in its order. It %s true that che Assistant Appellate Commissioner 
finds in favour of the assessee with regard to the item of Rs. 12,68,480 and the 
sum of Rs. 6,71,785 but he has found against the assessee with regard to the item 
of Rs. 4,40,878. Therefore it was open to the assessee to have raised this point at 
least with regard to the item of Rs. 4,40,878. They did not do so and did not 
challenge the mode of computation. In our opinion the Tribunal was right 
in refusing to refer the questions to us. Mr. Kolah contends that the question 
of law is apparent on the order itself and that it also arises from the facts stated 
by the Tribunal, but in our opinion there is no suggestion as to this point of law 
either in the order of the Tribunal or in the statement of the case submitted by the 
Tribunal to us. We therefore decline to direct the Tribunal to raise this question. 
The result is that the notice of motion fails. As some of the questions suggested 
really elucidated the matter-and as we have ourselves taken a view that the 
questions were not properly framed by the Tribunaland had to frame the questions 
ourselves, we think that a fair order for costs will be that there should be no order 
as -td the costs of the motion. 
Answers accordingly. 
Attorneys for assessee: Mantlal, Kher, Ambalal & Co. 

Attorney for Commissioner: N. K. Pettgara. 


Before the Howble “ar, M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
THE PORBANDER STATE BANK v. COMMISSIONER OF INCOME-TAX 
BOMBAY CITy.* : 


Indian Income-tam Act (XI of 1922), Secs. 10(2) (iii), 18 (8A)—Money borrowed in Indian State— 
Interest earned on such money in British India—Deduction from tan—State Bank of Porbander 
~—<overnment Trading Taxation Act (IH of 1926). 

The asseasee, the Porbander State Bank, received deposits from depositors at Porbander 
(an Indian State), brought the money into British India, and earned by way of interest on 
a the money Rs. 82,469, which it paid to the depositors at Porbander, during the accounting 
year from November 1, 1940, to October 81, 1941. The assessee having been assessed to in- 
= ‘come-tax in British India in respect of the above amount :— 
Held, (1) that in order to deprive the assessee of the deduction under s. 10 (2) (iii) of the 
Indian Incorre-tax Act, 1922, it must be found that the persons who deposited moneys with 
` the assessee and earned interest on the deposits knew as a part of the integral transaction 
of the deposit that the assessee would take the money to British India and utilise that money 
for the purpose of earning income on it ; - 
(2) that inasmuch as it was not established that there was any knowledge on the part of 
' the depositors that the deposit would be transferred to British India for the purpose of earning 
income on it, the interest earned by them was not chargeable under the Indian Income-tax 
Act and there was no obligation upon the assessee to deduct interest under s. 18 (34) of the 
Act; 
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(8) that, therefore, the assessee was entitled to the deduction under s. 10 (2) (iti) of the 

Act in respect of interest (viz. Rs. 32,469) paid by it to its depositors. 

7 Wadia v. Commissioner of Income-taz, Bombay,! followed. 

THE assessee bank was owned by the Porbander State and run by it. It received 
deposits from people in the State and also borrowed money from banks in “British 
India.” It advanced loans in the State and also made investments in shares and 
securities in ‘* British India.” : 

The bank was assessed to income-tax under the provisions of the Governfnent 
Trading Taxation Act, 1926. The fact that 13 was so assessable was nôt disputed. 

In the year of account (November 1, 1940, to October 81, 1941) it was held to be 
resident and ordinarily resident under ss. 44 and 4B of the Indian Income-tax 
Act: The fact that it was so resident was no longer in dispute. 

In the year of account, viz. November 1, 1940, to October 81, 1941, relevant 
for the assessment year 1942-48 the gross income of the bank was Rs. 92,064. 
It received in British India interest on securities amounting to Rs. 42,456,And 
dividends on shares amounting to Rs. 15,884. Income-tax was not? deducted 
on the interest payable on securities as a certifizate was furnished by the Income-tax 
Officer requiring the authority paying interest not to deduct at source income-tax. 
The bank paid Rs. 81,975 to lenders in the State and Rs. 19,751 to lenders in 
British India. Thus the total amount paid by way of interest came to Rs. 51,726. 
When the bank paid interest to the lenders in the State it did not deduct income-tax 
as required by s. 18 (34) of the Act. 

The bank claimed that. out of Rs. 51,726, which was the interest paid on borrowed 
capital, a deduction of Rs. 82,469 (Rs. 51,726 x 57,709/92,064) should be allowed 
as revenue expenditure in computing its income hable to tax. The Income tax 
authorities allowed expenditure to the extent of Rs. 19,751, because it was found 
that all the borrowings in British India were invested in some of the securities and 
shares. 

On appeal the Tribunal of Appeal disallowed the claim of the assessee for deduc- 
tion of Rs. 82,469, for the following reasons :— 

“The correctness of the decision by the departmert is questioned by the assessee’s representa- 
tive, Mr. C. A. Entee, on several grounds. It is first said that s, 42(7) which provides that income 
accruing or arising through or from any money lent at interest and brought into British India, in 
cash or in kind, shall be deemed to be income accru:ny or arising within British India, can only 
apply where it 1s possible to specify who are the persons to whom in respect of such money interest 
is payable; and that in the present case as all the borrowing in the Indian State are made from 
time to time for meeting: the requirements of the bank and are pooled together and treated as 
working capital of the bank, and it is only as and when a surplus is available out of that working 
capital, investments in shares and securities are made, it is not possible to say with any definite- 
ness that any particular sum so invested in out of a specific borrowing and for the same reason 
there can be no deduction of tax by the assessee unde? s. 18. It has to be noticed that s. 42 is not 
concerned witb the determination of the person to whom interest is payable. All that it provides 
is that if money is lent at interest outside British India and it is brought into British India, any 
income, profits or gains accruing or arising directly or indirectly, through or from such money 
shall be deemed to be income accruing or arising within British India. 

i With regard to the contention that s. 18 (34) is not applicable to the assessee inasmuch as it 
cannot be determined who are the persons to whom interest is payable in respect of the borrowings 
out of which the investments in shares and securities in British India were made we do not consider 
that as a matter of practical accounting there should be any insuperable difficulty about deter- 
mining the person or persons to whom interest is so payable. Assuming for a moment that from 
the books as maintained by the assessee, it is not pcssible to determine who those persons are, 
the assessee cannot be permitted to contend that as ıt docs not keep its books in such a way as to 
determine these persons 1t, therefore, should be exempted from liability to deduct tax under s. 18(3). 
A reference may also be made to s. 8 of the Act, where, in the first proviso, 1t 1s said that the exemp- 
tion to tax ın respect of interest payable or money bozrowed for the purpose of investment in the 
securities by the assessee does not extend to interest chargeable under the Act which is payable 
without British India, unless in respect of interest which is so chargeable tax has been paid or 
deducted under s.18. That makes it clear that the deduction is not permissible unless the con- 
dition referred to above is fulfilled, and, that is, irrespective of whether investments can or can- 
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not be correlated to specific borrowings. We therefore do not accept the contentions of the assessee 
that there are no person or persons who can be determined as being entitled to the interest and 
therefore there is no income chargeable to income tax under s. 42(Z) of the Act or that no deduction 
~ under s. 18(3A) had to be made by the assessee. In our view the first proviso to s. 8 is a bar to the 
assessee’s claim for deduction.” 

At the instance of the assessee, the Tribunal referred the following question 
to the High Court : l 

Mthethes the bank was entitled to claim deduction to the extent of Rs. 32,469, in computing 

its income for the purpose of tax, or was it only entitled to claim deduction to the extent of 
Rs. 19,751, in computing its income for the purpose of tax ?” 


The reference was heard. 


R. J. Kolah, with Sir Jamshedjt Kanga, for the assessee. 
GN . Joshj, for the Commissioner of Income-tax. 


Cuacua U. J.\ The assessee in this reference is the Porbander State Bank and 
it is assessed to Income-tax under the provisions of the Government Trading 
Taxation Act, 1926. In the year of account, which is November 1, 1940, to 
October 81, 1941, the gross income of the Bank was Rs. 92,064 and it received in 
British India interest on securities amouning to Rs. 42,456 and dividends on shares 
amounting to Rs. 15,884, and the Bank claimed a deduction against its income 
under s. 10(2) (iii) and the deduction claimed was that it had received deposits 
from depositors in Porbandar and it had paid interest to those depositors, and the 
contention of the Bank was that under s. 10(2) (iii) the amount of interest paid 
by the Bank on capital borrowed for the purpose of the business of the Bank 
should be deducted. The Department relied on the proviso to s. 10(2} (ii). 
Under the proviso the deduction of interest is not permissible if that interest is 
paid outside British India and is chargeable under the provisions of the Act. 
This deduction would be permitted even if the interest was paid outside British 
India Pe was chargeable to tax if the assessee deducted interest at source under 
s.18(3A).  _ ~ 

Therefore, the question that we have to consider is whether the interest that was 
paid by the assessee to its depositors in Porbander was an interest which was 
liable to tax under the Income-tax Act. What was relied upon by the Tribunal 
which came to the conclusion that the Bank was not entitled to this deduction was 
s. 42 of the Act. Section 42 deals with notional income and one type of notional 
income which is referred to in that section is the income which arises from any 
money lent at interest and brought into British India in cash or in kind, and 
the argument put forward on behalf of the Commissioner is that the assessee having 
borrowed money in Porbander brought it into British India and earned income and 

profit on that money, and it is pointed out that the Bank invested these moneys 
which it had borrowed in British India and had earned interest on that money. 
The Federal Court in a recent judgment reported in Wadia v. Commissioner of 
Income-taz, Bombay! has laid down that if the borrower without the knowledge 
of the lender brings money into British India and that money earns income, 
then the lender is not liable to pay any tax on the interest which he receives on the 
borrowed money. This is put on the principle that there must be some nexus 
between the taxing State and the assessee who is a foreigner, and the nexus which 
the Federal Court has suggested is that a knowledge must be attributed to the 
lender that the borrower has borrowed money for the purpose of taking it to 
British India and earning income on that money. That is the view taken by the 
learned Chief Justice of the Federal Court. The other two Judges, Mr. Justice 
Mukherjea and Mr. Justice Mahajan have gone further than that. Mr. Justice 
Mahajan has taken the view that there must be an arrangement between the 
lender and the borrower to bring the loan into British India, and Mr. Justice 
Mukherjea has further emphasised that point by expressing his opinion that it 
must be the basic arrangement underlying the transaction that the money should 
be brought into British India after it is taken by the borrower outside his territory. 
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But all the thre2 learned Judges agreed that the knowledge of the lender and the 
borrower that the money is to be taken into British India must be an integral 
part of the transaction. Therefore, in order to deprive the assessee of the deduction 
under s. 10(2) (iji) it must be found that the persons who deposited moneys with 
the assessee and earned interest on the deposits knew as a part of the integral 
transaction of the deposit that the Porbander Bank would take this money to 
British India and utilise that money for the purpose of earning income on if 

Now, on the facts of this case it would be absurd to suggest that the Several 
depositors who deposited their moneys with the Bank were at all concerned with 
whet the Bank did with that money. They were only concerned with earning 
interest on their deposits. It was entirely irrelevant, as far as they were concerned, 
how the Bank carried on its business with heir deposits. Therefore, it is clear 
that in this case.it has not been established that there was any knowledge on the 
part of the lender that his deposit would be transferred to India for the pyrgoses 
of earning income on it. If that be so, then the interest earned by the depositors 
was not chargeable under the Indian Income-tax Act and there was no obligation 
upon the Bank to deduct interest under s. 1&(3.4). 

The result therefore is that the Bank is entitled to the deduction under s. 10(2) 
(iit) in respect of interest paid by it to its depositors. We therefore answer the 
question in the affirmative to the extent of Rs. 82,469. Commissioner to pay 
the costs. 

Answer accordingly. 

Attorneys for assessee: Payne & Co. 

Attorney for Commissioner: N. K. Petiga~a. 


Before the How ble Mr. M. C, Chagla, Chief Justice, and Mr. Justice Tendolkar, 
THE SALT & INDUSTRIES AGENCIES, LTD., BOMBAY v. COMMISSIONER 
OF INCOME-TAX—EXCESS PROFITS TAX, BOMBAY.* 


Indian Income-tax Act (XI of 1922), Secs. 4.4(c), 14(8)(c)}—Managing agent—Contmission—Parent 
“company functioning in Indian State—Alanaging agent working in Bombay——Whether commis- 
sion arises cr accrues in Bombay. 


The assessee was a company incorporated in Bombay, where it had its registered office, 
the meetings of directors were held, the books of accounts were maintained, and various types 
of work done. It was the managing agent of another company registered in Bombay, 
which had salt-works at Aden and Kandla (Cutch State). Under the managing agency 
agreement the assessee was to earn commission et the rate of 124 per cent. on the net profits 
of the company or a minimum of Rs. 80,000, whichever was greater. The assessee appointed 
one of its directors who lived in Cutch to manage the affairs of the company. During 
the accounting year of assessment, the assessee earned Rs. 88,065 as commission on the 
Kandla business. A question arose, whether the amount so earned accrued to the assessee 
in British India for the purpose of income-tax and excess profits tax :— 

Held, that no commission did arise or accrue to the assessee at Kandla at all, and that it 
only arose and accrued to the assessee when all the accounts of the workings of the company 
were submitted to the head office in Bombay and the profit was determined. - 

Mitchel v. Agyptitan Hotels, Limited, Bhimji Naik v. Commissioner of Income-tax, Bombay,? 
and In re The Aurangabad Mulls, Lid., referred to. 


Tug assessee, the Salt & Industries Agencies, Ltd., Bombay, was incorporated 
in Bombay as a joint stock company on April 25, 1944. The registered office of 
the agsessee was in Bombay, where the mestings of the board of directors were 
held, and the eccount books were maintained. 

There was another company called the United Salt Works and Industries, Ltd., 
which was incorporated in Bombay as a joirt stock company on October 21, 1941. 
It had its salt works at Aden in Arabia and Kandla in the Cutch State in India. 

The assessee became the managing agents of the latter company, the rate of 


* Decided, September 15, 16, 1949. Income- 2 (1944) 47 Bom. L.R. 187. 
tax Reference No. 5 of 1949. 3 (1921) 28 Bom. L.R. 570. 
1 [1915] A.C. 1022. - 
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managing agency commission being 124 per cent, on the net profits of the com- 
pany or a minimum amount of Rs. 80,000 a year whichever was greater. 

The assessee was assessed for the year 1945-46, the previous accounting year 
being October 1, 1948, to September 80, 1944. 

During the accounting year the United Salt Works and Industries, Ltd., made 
a profit of Rs. 10,12,402 from its business at Aden and of Rs. 7,61,165 from its 
business at Kandla. The total amount of commission which became payable to 
the Agessee was Rs. 2,10,815 of which Rs: 1,22,750 were attributable to the salt 
works at Aden, and Rs. 88,065 to the salt works at Kandla. 

On June 1, 1944, the assessee’s board of directors passed’a resolution that one 
of the directors, Yuvaraj Maharaj Kumar Shree Madansinghji should guide the 
operations of the company at Cutch. 

A question arose whether the assessee could be assessed to income-tax in respect 
of Rs, 88,065 in Bombay. 

Tho Tribufal-of Appeal held that the assessee was amenable to income-tax in 
Bombay, for the following reasons :— 

“The principal company, namely, the United Salt Works and Industries, Ltd., is a company 
registered under the Indian Companies Act, 1913, and has its registered office in Bombay. The 
Salt and Industries Agency Ltd., which works as managing agents of the former is also a company- 
incorporated under the Indian Companies Act having also its registered office in Bombay. The 
contracts between the two companies were formed and concluded in Bombay. This we regard 
as s very material consideration for determining the place of accrual. It is also to be noted 
that the company’s sphere of activities is by the articles of association in British India and else- 
where. 

By virtue of agreements concluded in Bombay (British India) the right to receive the commis- 
sion springs in British India and the company has been given the right to receive it in an Indian 
State or otherwise wherever it directs in writing to receive. It is a matter of considerable im- 
portance that the rights thus created are enforceable in Bombay and can only be enforced by the 
company and not by individual directors. The commission is earned and received by the company 
as distinguished from its directors for services rendered. ‘The company has the right to demand 
payment of its dues and the company only is entitled to receive it. The meetings of-the board of 
directors are held in Bombay. Under the articles of agreement it alone is the competent body 
to exercise supreme powers of direction and control. The accounts are maintained in Bombay 
and commission payable is ascertained there.” 

At the instance of the assessee the Tribunal referred the following question to 
the High Court : 

“Whether in the circumstances of the case the commission, viz. Rs. 88,065, received by the 
assessee company from the United Salt Works and Industries, Ltd., accrued in the State of Cutch 
or in British India.” 


The reference was heard. 


R. J. Kolah, with Sir Jamshedji Kanga, for the assessee. 
G. N. Joshi, with M. C. Setalvad, for the Commissioner. 


Cuacia C. J. The assessee before us is a joint stock company incorporated in 
Bombay and they are the managing agents of the United Salt Works & Industries, 
Ltd., which company also is incorporated in Bombay. The assessee company was 
appointed the managing agents under the managing agency agreement dated 
June 1, 1944, and in this reference we are concerned with the assessment year 1945- 
46, the relevant previous year being the year ended September 80, 1944. During 
the year of account the United Salt Works & Industries, Ltd., made a profit of 
Rs. 10,12,402 from its business at Aden and a-profit of Rs. 7,61,165 from its busines 
at Kandla. The Tribunal took the view that the total commission payable to the 
assessee company amounted to Rs 2,10,815 and out of that Rs. 1,22,750 was 
attributable to the Salt Works at Aden and Rs. 88,065 was attributable to the 
Salt Works at Kandla. 

In this reference we are only concerned with the sum of Rs. 88,065, and the 
narrow question that we have to consider is whether this sum accrued or arose at 
Kandla or it accrued and arose in British India, because if it accrued and arose in 
Kandla, it is common ground that it was never brought into British India and as 
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the amount accrued and arose in a Native State, under s. 14(2) (c) the assessee 
would not be liable to pay any tax on that amount. Under the managing agency 
agreement the assessees were entitled to a commission at the rate of 124 per cent. 
per annum on the annual net profits of the con_pany. The agreement also provided 
that in any event they were entitled to a rninimum of Rs. 80,000 per annum. 
The agreement also’ provided that such portion of the commission as shall be 
attributable to the net profits of the company arising or accruing in an Indian 
State shall be payable and be paid to the said agents in such Indian State, uhless 
and until the said agents otherwise direct in writing, and with fregard fo the 
minimum commission’ of Rs, 80,000 the agreement provided that half of such 
minimum commission shall be payable and be paid to the agents in such Indian 
State or States where during such year the company may have carried on any part 
of the business. In my opinion, this provision with regard to the income in an 
Indian State merely provides for the mode of payment. Under art. 88 of the articles 
of association power is given to the board of directors to allot to such menfber 
or members of their body as they think fit the supervision of any speciffed depart- 
ment or departments of the company, or any company under the management 
of the company and any director to whom thz supervision of any department has 
been allotted shall personally attend to and supervise the work of that department 
and shall manage and control the affairs of the department allotted to him but 
subject nevertheless to the control and supervision of the board of directors. 
Pursuant to this article, the board of directors of this company passed a resoluticn 
on June 1, 1944, whereby they delegated Yuvra] Maharaj Kumar Shree Madan- 
singhji to guide the company’s operations in the State of Kutch, and it is not 
disputed that the Salt Works at Kandla were attended to and the business supervised 
by Yuvraj] Maharaj Kumar Shree Madansinghji during the year of account. 


What is contended before us by Mr. Kolak is that the business at Kandla was 
attended to by Madansinghji and therefore the profits that arose out of that busi- 
ness at Kandla accrued at Kandla, and as the profits accrued at Kandla, therefore 
the commission attributable to those profits must also be taken to have accrued 
or arisen at Kandla. Mr. Kolah further argued that even though the head office 
of the company may be in Bombay, even though the board of directors may have 
the power and the right to control the business of the assessee company, if in fact 
‘and in actuality a particular business was done not in Bombay but elsewhere, then 
the profits attributable to that business must be considered to have accrued or 
arisen in that part where the business was cerried on. Mr. Kolah has relied on 
various authorities which, as I shall presently point out, have more to do with the 
question of the residence of the company rather than with the question with which 
we are concerned as to where the profits of a particular company arise or accrue. 
The question of residence as far as our ldw is concerned is to be found in s. 4A(e), 
and one of the conditions which makes a comrany resident in British India in any 
year is if the control and management of its affairs is situated wholly in British 
India in that year, and Mr. Kolah’s argument is that the control and management 
contemplated by this section is not de jure control and management, but de facto 
control and management, and the whole of Mr. Kolah’s argument is that as in the 
year of account the control and management of the Kandla affairs of the company 
was de facto not in British India but in Kutch, <herefore the profits of that business 
must be considered to have accrued and arisen in Kutch. Mr. Kolah has relied on a 
decision of the House of Lords, Mitchell v. Egyptian Hotels, Limited. There the 
company was incorporated in England. Ithad two hotels which were both situated 
in Egypt and a locai board was appointed by an amendment of the articles of 
association of the company which managed th= hotels in Egypt, and on these facts 
the House of Lords came to the conclusion that the company was assessable to 
tax only in respect of the profits remitted to England and not in respect of the 
profits which were not so remitted. It is important to note that the basis of taxation 
in England, as far as the profits of a company are concerned, is the place where 
the business is carried on by the company. If the business is carried on not in 
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England but abroad, then its profits are taxed only to the extent of these being 
received in England, and therefore in this casc the House of Lords had to consider 
where the actual control of the company was in order to determine where the 
_ business was carried on. But no question arose or could arise under the English 
law as to where the profits of the company had accrued or arisen. Similarly, in 
Bhimjs Naik v. Commissioner of Income-taw, Bombay,’ Sir Leonard Stone, Chief 

Justice, and Mr. Justice Kania, as he then was, were also considering the residence 
of arm where one of the partners Mr. Naik was in Bombay and the other partners 
were in Sotith Africa, and what they there laid down was that residence was to be 
determined by de facto control and management and not by de jure control and 
management, and according to those two learned Judges, although the partnership 
agreement gave powers of supervision and control to Mr. Naik, still, as the de facto 
ae of the business was in South Africa, they held that the company was not 
resident. 

' What we,’therefore, have to consider is not where the control of the business is, 
but whert the profits of the business had arisen or accrued, and I agree with 
Mr. Kolah that as a general proposition the profits of a business arise or accrue 
at the place where the business is carried on. Itis the place where the business 
yields profits which are sought to be taxed which must be considered to be the 
place of the accrual or arising of those profits, and therefore what we have to 
determine in this case is where did the commission of the managing agents arise 
or accrue which is sought to be taxed. On this point, with regard to accrual 
or arising of profits, there is a decision of this Court which might be of some help, 
and that is In re Aurangabad Mills, Lid.* There a joint stock company was 
registered in Bombay and the board of directors were also in Bombay. The 
company owned a textile mill which was worked at Aurangabad in the Nizam’s 
territory and the whole work of the mill was done at Aurangabad by a paid manager 
who held a power-of-attorney from the directors, though the accounts were made 
up in Bombay, and the question was whether the profits of the company arose or 
accrued in the territory of the Nizam or in, British India, and Sir Norman Macleod 
in taking the view that the profits arose in the Nizam’s territory stated (p. 119) : 

“Nb authorities have been cited for the proposition that because the affairs of a company are 

directed from a particular place while the actual business of the company is carried on in another 
therefore the profits accrue or arise in the former place.” 
Therefore, the test to be applied in order to determine where the profits accrue or 
arise is to find out where the actual business of the company is done which yields 
the profits which are sought to be taxed. The question as regards control or 
supervision is immaterial and irrelevant as far as this particular question is con- 
cerned. Therefore, applying that test to the facts of this case, what we have 
to ask ourselves is, wie did the commission of the assessee company accrue or 
arise, and for that purpose we have also got to consider where was the business 
of the managing agency done which made it possible for the managing agents to 
earn, this commission. 

Now, Mr. Kolah wants the work of the managing agents to be divided, as it were, 
into water-tight compartments. According to him, the managing agents rendered 
certain serviees at Aden and they rendered certain servicesin Kutch, and according 
to him, to the extent that these services were rendered at Kandla in Kutch, the 
commission attributable to those services must be considered to have arisen or 
accrued at Kandla. In my opinion, that is not the correct way to look at either 
the managing agency agreement or the scope of the work and activities of the 
managing agents. The managing agents under the managing agency agreement 
have to do all the work of the company and to be responsible for the general conduct 
and managemert of the business and affairs of the company. For this purpose 
they have to enter into agreements with Government or Municipal and local 
authorities, they have got to keep proper and complete books of account, they 
have to be in charge and custody of all the proper books of account, papers, 
documents and effects belonging to the company, and they have to discharge 
various other duties mentioned in the managing agency agreement. The registered 
office of the assessee company is in Bombay, the board of directors meet in Bombay, 
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the books of account are maintained in Bombay, and various types of work con- 
nected with the company has got to be done in Bombay, and in attending to the 
work at Kandla what the managing agents were doing were attending to one part 
of their duties and obligations under the managing agency agreement. It would 
be erroneous to say that the business of the managing agents was done at Kandla — 
because one of the directors was delegated with the power to supervise that parti- 
cular work in Kutch. The work of the managmg agents must be looked upon as a 
unit and not as divided up into so many different categories, to each one of wHich 
a certain portion of the commission earned by the managing agents can bt attribut- 
ed or allocated. But what to my mind isconclusive of the matter is the considera- 
tion as to when the right to managing agency commission arises and when does the 
company become liable to pay managing agency commission to the managing 
agents. In my opinion, the Tribunal was in error in coming to the conclusion 
that separate commission was attributable to profits at Aden and profits at Kandla. 
That is not the scheme of the managing agercy agreement. It is ndt as ihe 
managing agents were entitled to commission if there was profit at Kandla irres- 
pective of what happened at Aden. Their right to earn any commission at all 
depended upon the profits being made not at Kandla or at Aden, but profits being 
made by the company in all its operations, and she commission was to be calculated 
on the net profits of the company. It was only then that the managing agents 
would become entitled to a commission of 12% per cent. on the net profits, It 
may conceivably be that although there was a profit at Kandla there might be a 
large loss at Aden which might completely wipe off the profit at Kandla, In that 
event, the managing agents would not be entitled to a 124 per cent. commission 
because there would be no profits, but then they would only be entitled to their 
minimum of Rs. 80,000. Therefore, the commission to which the managing agents 
are entitled under the agreement would only arise or accrue to them after the 
profits of-all the undertakings of the company were determined, and then orily it 
could be said that the managing agents were entitled to a particular commission. 
Till then it woutd not be possible to say what their commission would be, whatever 
might be the result of the working of the company at Kandla or at Aden. Mr. Kolah 
has really, with respect to him, mixed up the prcfits of the parent company with the 
profits of the managing agency company. It -s perfectly true that as far as the 
parent company is concerned, the profits made at Kandla could be said to have 
arisen and accrued at Kandla, but as far as the managing agents are concerned, 
their commission has nothing whatever to do with those profits. Their com- 
mission is only concerned with the ultimate determination of allthe workings of the 
company and the finding out whether and what profit has been earned by the 
company. It cannot be said that as profits were earned by the parent company, 
the commission also was accruing or arising to the managing agents. 

Mr. Kolah has strenuously urged upon us that the ascertainment of profits has 
nothing whatever to do with the accrual or arising of profits. As a bald statement 
perhaps it is true and correct, but ir this case it is much more than mere ascertain- 
ment of profits which have already accrued or arisen. If we were satisfied that 
commission had already accrued or arisen to the co Deny and what was being 
done in Bombay was merely the ascertainment of it, then certainly the fact that 
these profits or this commission were ascertained in Bombay could have had no 
relevancy to the question as to where the commission arose or accrued. But, as I 
said before, no commission did arise or accrue to the assessee at Kandla at all. 
It only arose and accrued to them when all the accounts of the workings of the 
company were submitted to the head office in Bombay and the profit was deter- 
mined, and then it could be said that a right to receive a commission at the rate 
specified in the managing agency agreement had arisen and the managing agents 
were entitled to a certain specified commission. 

Therefore, in my opinion, the Tribunal was right in coming to the conclusion 
that the sum of Rs. 88,065 accrued andarose to the assessee in Bombay and not 
in a Native State. 

The assessee has taken out a notice of motion for the purpose of raising a question 
as to his liability to pay excess profits tax on the commission earned and which 
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is- the subject-matter of this reference. We do not think it necessary that a 
separate and further question, should be raised in order to meet the application of 
the assessee. What we propose to do is to amend the question which has been 
, framed by the Tribunal so as to read.as follows : 

“Whether in the circumstances of the case the commission, viz. Rs. 88,065, received by the 
agsessee company from the United Salt Works & Industries Ltd. accrued in the State of Kutch or 
in British India, both for the purpo se of income tax and excess profits tax ?” 

And we answer the question, in British India. There will be no order as to costs 
of the notice of motion. Assessee to pay the costs of the reference. 


Attorncys for assessee: Little & Co. Answer accordingly. 
Attorney for Com missioner: N. K. Petigara. 


— 
“he 


News Befort the Hon'ble Mr, M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


RAJRATHNA NARANBHAI MILLS CO., LTD. v. COMMISSIONER OF 
INCOME-TAX, BOMBAY.* 
Indian ere Act (XI of 1922), Sec. 12) (vi), 10 (5) (c)}-—‘Depreciation applicable” —Deprecia- 
tion whether based on cost price alone—Depreciation whether estimated afier deducting allowance 
for each year. . 
The assessee, a non-resident company having its textile mills at Petlad in the State of Baroda, 
was assessed for the first time in the year 1940-41 under the Indian Income-tax Act, 1922, 
when it claimed, under s. 10(2) (vi) of the Act, depreciation of its buildings, machinery, plant, 
furniture, etc. on the basis of their actual cost without any deduction. The assessee was 
however allowed depreciation applicable to the assets, under s. 10(4) (c), viz. the actual cost 
less for each financial year since April 1, 1922, and at the rates in force on April 1, 1922, for 
each year prior to that date. On reference to the High Court :— 
Held, that in view of the expression “‘depreciation applicable” used in s. 10(5) (c) of the 
Act, the written down value of the assets in 1940-41 was to be determined not merely by their 
cost price but from that cost price had to be deducted the rates of depreciation, which were 
not allowed to the assessee, but which were applicable to the assets, as laid down in the Act. 


THE assessee company was a company registered in Baroda State. It had its 
textile mills at Petlad in that State. It was not assessed in British India prior to 
the assessment year 1940-41. In fact depreciation was neither determined nor 
allowed in the past. In connection with the assessment years 1940-41 and 1941-42 
the Income-tax Officer worked out allowance for depreciation with reference to 
the written down value within the meaning of s. 10(5) before its amendment in 
1941, i.e. the actual cost to the assessee less for each year since acquisition of the 
assets the amount of depreciation “applicable ™”. at the rate in force each year, 
The assessee company relied upon the provisions of s. 10(4) (c) and wanted the 
Income-tax Officer to compute the written down value of its assets with reference 
to those provisions after taking into consideration the second proviso to s. 10(9)(c). 

“According to s. 10(5} (c), written down value meant ‘‘in the case of assets 
acquired before the commencement of the Indian Income-tax (Amendment) 
Act, 1989, the actual cost.to the assessee less for each financial year since acquisition 
the amount of depreciation applicable to the assets at the rates in force for each 
such year since April 1, 1922, and at the rates in force on April 1, 1922, for each 
such year prior to that date. The second proviso read as under :— 

“Provided further that there shall not be so deducted from the actual cost any depreciation 
allowance or part of any depreciation allowance which was due for a year which ended prior to 
the Ist day of April, 1989, but to which full effect was not given owing to the absence of profits 
or gains chargeable for that year, or owing to the profits or gains so chargeable being less than the 
allowance.” 

On appeal before the Appellate Assistant Commissioner the assessee company 
was successful, the former holding that since that assessee company was not actually 
assessed previously, the written down value inder s. 10(5) should be taken at the 
original value, minus the “‘applicable” depreciation “nil.” 


* Decided, September 16, 1949. Income-tax Reference No. 7 of 1949. 
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On appeal before the Tribunal, the order of the Appellate Assistant Commissioner 
was reversed and the Tribunal agreed with the Income-tax Officer in the latter’s 
calculation of depreciation allowance. In the opinion of the Tribunal, s. 10(5}(¢} 
was rightly construed by the Income-tax Officer. The Tribunal observed that it 
was unable to give relief to the assessee company under proviso to s. 10(2) (ot}(d) 
read with proviso to s. 10(5)(c) as both were inapplicable. The reasons were 
stated as follows : 

‘The only other objection relates to the determination of the allowance for depreciation yhder 
the Indian Income-tax Act. Since no assessments were made preceding the assessment for 1840-41 
the depreciation as a matter of fact was neither determined nor allowed in the past. In connection 
with the assessment for 1940-41 and 1941-42 the Income-tax Officer worked out the allowance for 
depreciation with reference to the written down value within the meaning of s. 10(4) before its 
amendment in 1941, 1.e. the actual cost to the assessec Icss for each year since acquisition of the 
assets the amount of depreciation applicable at the rate in force each year. We consider that the 
Income-tax Officer was right in calculating the allowance for depreciation for e&ch yearggjgce 
acquisition of assets and deducting the same from the actual cost of fixing the written down value 
for each year, viz. 1940-41 and 1941-42. The circumstances of the case were no doubt special, 
We are, however, not concerned with that aspect of the case. ‘We are of opinion that s. 10(5)(c) 
was rightly construed by the Income-tax Officer. We are unable to give relief to the assessee under ` 
proviso to s. 10(2)(ct}(b) read with proviso to s. 10(4)(c) as both are inapplicable. 

As regards depreciation for 1942-43, in view of the latest amendment in 1941 it would be the 
actual cost to the cornpany less depreciation actually allowed to ıt. The principle is accepted 
by both the parties.” 

At the instance of the assessee the Tribunal referred the following questions 
to the High Court :—~ 

(1} Whether on the facts and in the circumstances of the case, and by virLue of the provisions 
of s. 10 5)(c) of the Indian Income-tax Act, as it stood then, read with the second proviso to that 
sub-section, the allowance for depreciation. for the assessment years 1940-41 and 1941-42 should be 
calculated on the actual cost of the assets to the assessee company less only such depreciation as 
was actually allowed? 

(2) Ifthe answer to the first question is in the negative whether on the facts and in the cir- 
cumstances of the casa the provisions of the proviso (b) to s. 10(2)(vi), read with the second 
proviso to s. 10(4)(c), as they then stood, are applicable ? 


The reference was heard. 


R. J. Kolah, with Sir Jamshedji Kanga and N. A. Palkhiwalla, for the assessee. 
G. N. Joshi, for the Commissioner. 


Cuagua C. J. The only question that we have to cousider in this reference is, 
what is the proper depreciation that should be allowed to the assessee in respect of 
machinery. 

The assessee is the Rajrathna Naranbhai Mills Co., Ltd., and they are situated 
in the Baroda State. They were assessed to income-tax for the first time in the 
year 1940-41. Now one of the permissible allowances in respect of the business 
is under s. 10(2) (vz) for depreciation of buildings, machinery, plant or furniture 
being the property of the assessee, to the extent of a sum equivalent to such per- 
centage on the written down value thereof as may in any case or class of cases be 
prescribed. Written down value is defined in s. 10(5) (c) as in the case of assets 
acquired before the commencement of the Indian Income-tax (Amendment} 
Act, 1989, the actual cost to the assessee fess for each financial year since the 
acquisition the amount of depreciation applicable to the assets at the rates in 
force for each such year since April 1, 1922, and at the rates in force on April 1, 
1922, for each suc3 year prior to that date. The contention of the assessee is that 
the written down value of the assessee’s assets are actual cost and nothing should 
be deducted from the actual cost and he should be allowed depreciation on the 
actual cost of the assets. The Tribunal took the view that from the actual cost 
of the assets must be deducted the amount of depreciation applicable to the 
assets at the rates in force for each year since April 1, 1922, and at the rates in 
force on April 1, 1922, for each such year prior to that date. Mr. Kolah’s conten- 
tion is that as his clients were not assessed to income-tax at all prior to 1940-41, 
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there were no rates of depreciation applicable to him and therefore it 1s not per- 
missible to deduct anything at all from the actual cost of the assets. The short 
answer to Mr. Kolah’s contention is that the expression, used in $. 10(5) (c) is not 
“depreciation allowed,” the expression used is ‘‘depreciation applicable.” It is 
immaterial whether the assessee got any benefit of depreciation prior to 1940-41. 
What we are concerned with is what is the written down value of the assets in 
1940-41 and that written down value is to be determined not merely by the cost 
price of the assets to the assessee but from that cost price has to be deducted 
the rates df depreciation which were not allowed to him, but which were applicable, 
to the assets, as laid down in the Act. In my opinion the language of the section is 
perfectly clear and it is impossible to contend that we should read “‘applicable”’ 
as if it were “allowed.” Mr. Kolah has made a grievance of the fact that it is 
extremely inequitable that whereas no depreciation was allowed to him prior 
to 1940-41 he should now be made to deduct from his cost price certain amounts 
fowedepreciation. It is difficult to understand what the grievance of Mr. Kolah 
is. He ‘paid no mcome-tax prior to 1940-41 and therefore he got no deduction for 
depreciation. Mr. Kolah without paying any tax wants the benefit of the depre- 
ciation allowance. He cannot eat his cake and have it too. Apart from the clear 
language of the section, the construction that we are giving to it does not result in 
any inequitable assessment of the assessee. The result is that we must answer 
the question in the negative. | 

We frankly confess that it is difficult to understand the second question. We 
do hope that the Tribunal whose jurisdiction it is to raise questions and submit 
them to us for our opinion will raise the questions ina manner which makes them 
clear as to what the contention between the parties is. As neither Mr. Kolah nor 
Mr. Joshiis in a position to throwany light asto what is intended to be referred 
by the second question, we refuse to answer the question. 

The assessee must pay the costs of the reference. 

Answer accordingly. 
Attorneys for assessee: Manilal, Kher, Ambalal & Co. 
Attorney for Commissioner: N. K. Petigara., — 


Before the Hon ble Mr. M. C. Chagla, Chief Justice, and Mr, Justice Tendolkar. 
SEKSARIA BISWAN SUGAR FACTORY, LTD. v. COMMISSIONER OF 
INCOME-TAX, BOMBAY. j 


Excess Profits Taw Act (XV of 1940), Sch. II, r. 1(1)(b)—~!*"Debls due to the person carrying on the 
business’’—Debts whether incurred in the course of business—-Lending of money by sugar 
company, whether such debt. 


The assessee company was formed primarily for manufacture and sale of sugar. One of 
its objects, as enumerated in its memorandum of association, was “to lend money with or 
without security.” The assessee lent, as an isolated transaction, a sum of Rs. 5 lacs to a firm 
in which its managing agents were partners. In its assessment to excess profits tax, the 
assessee claimed that Rs. 5 lacs was a debt due to it within the meaning of r. 1(Z)(b) of Sch. I 

» to the Excess Profits Tax Act, 1940 :—~ 

Held, overruling the contention, that, the moneys lent by the assessee to the firm were 
not in the ordinary course of business, that the transaction did not constitute part of the 
business of the assessee, and that, therefore, the assessee was not entitled to rely on r. 1(Z)(b) 
of Sch. IE of the Excess Profits Tax Act, 1940. 

Dalmia Cement Ltd. v. Commr. of Ine. Taw, Bihar and Orissa and Smith v. Anderson,* 
referred to. 

Every act which is intra vires of a company is not necessarily done in the course of the 
business of the company. Whether a particular act is done in the course of business or not 
is really a question of fact which must be determined according to the evidence led and the 
circumstances of the case. It must be found as to whether the particular act has any 
connection with the normal business that the company is carrying on and whether it is so 
related to the business of the company that it can be considered to be performed in the 
ordinary course of the business of that company. 


* Decided, September 19,1949. Yncome-tax 1 (1948) 12 LT.R. 50. 
Reference No. 18 of 1949. 2 (1879-80) 15 Ch.D.247. 


92 THE BOMBAY LAW REPORTER. [voL. LII. 


THE assessee company, the Seksaria Biswan Sugar Factory, Ltd., was incor- 
porated in 1939, principally for the manufacture and sale of sugar. Among the 
objects of the company, as enumerated in its memorandum of associatiom, one 
object was :— R 

“3 (g). To perform or do all orany ofthe following operations, acts or things :—.... 
(iz) to lend money, with or without interest, and to invest money of the company in such 
manner (other than in the shares of this company) as the directors think fit.” 

On October 26, 1948, the assessee advanced a sum of Rs. 5 lacs on y demphd 
promissory note to Agrawal & Co., in which the managing agents of the assessee 
were partners. The lending of money was an isolated piece of business of the 
ASSESSCE, 

The Excess Profits Tax Act, 1940, Sch. II, r. 1(Z)(b),-ran as follows :— 

“ Subject to the provisions of this schedule the average amount of the capital employed in a 
business (so far as it does not consist of money) shall be taken to be—. . 

(6) so far as it consists of assets being debts due to the person carrying on the business seffe 
nominal amount of those debts, subject to the said deductions :” 

In the assessee’s assessment to excess profits tax, a question arose whether 
the aforesaid sum of Rs. 5 lacs together withinterest was part of capital employed 
in the assessee’s business. 

The Tribunal of Appeal decided the question in the negative for the following 
reasons : 

“ It is quite obvious to us that the sum of Rs. 5,00,900 with Interest added thereto is not 
a debt due to the appellant company carrying on the business. This rule can only mean debt due 
to the person carrying on the business in the course of the business. It cannot be said that 
the appellant company is carrying on money-lending business. The fact that the company’s 
memorandum of association empowers it to lend money dces not make this loan a loan in the course 
of the company’s money-lending business. ‘The business of the company is only the manufacture 
and sale of sugar. For the purpose of the Excess Profits Tax Act we have got to find out profits 
of the business. This loan inasmuch as it yields interest is an investment within the meaning 
of r. 8(1) of the schedule II to the Excess Profits Tax Act. We are informed by the appellant’s 
representative that the money was advanced on a demand promissory note....Assuming that 
the money was advanced on a demand promissory note we do not see how it could be said that 
this was the money employed in the company’s business?” 

At the instance of the assessee the Tribunal referred the following question ta 
the High Court :— 

“ Whether on the facts and in the otroumstances and on a true construction of r. 1(Z) (b) 
of schedule IT to the Excess Profits Tax Act and cl. 8(g) (tw) of the company’s memorandum o 
association the assessee company is entitled to treat the loan of Rs. 6 lacs as capital employed 
in its business for the purpose of computing the average amount of capital employed in the 
business in the relevant chargeable accounting period 7’ 


The reference was heard, 


Sir Jamshedji Kanga, with R. J. Kolah, for the assessee. 
G. N. Joshi, with M. C. Setaload, for the Commissioner. 





Cuacua C.J. The assessee is a limited company which was incorporated in 
the year 1989 and the object of the company is the manufacture and sale of sugar. 
On October 26, 1948, the assessee company advanced a sum of Rs. 5,00,000 to 
Messrs. Agrawal & Co. on a demand promissory note. The managing agents of 
the assessee company are partners in this firm. Itis found as a fact by the Tribunal 
and it is admitted by the assessee company that the assessee company had not 
in the past advanced any such sum in similar circumstances to any other person. 

The question that arises for our determination is whether this sum of Rs. 5,00,000 
constitutes, within the meaning of r. 1(7}(b) of Sch. II to the Excess Profits Tax 
Act, a debt due to the assessee. If so, it would go to increase its capital as con- 
templated by Sch. II of that Act. The Tribunal took the view that the business 
of the company was not money-lending business and therefore the advance made 
by the assessee company was not in the course of its business and therefore was 
not a debt contem T by r. 1(1)(b) of Sch. IE to the Excess Profits Tax Act. 
Sir Jamshedji for the assessee has relied on the memorandum of association of the 
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company and in that memorandum among the objects permissible for the company 
to carry out is the object mentioned under cl. (8)(g)(tz), and that is, “‘to lend 
money, with or without security, and to invest money of the company in such 
manner (other than in the shares of this company) as the directors think fit.” 
Sir Jamshedji has distinguished “lending” and ‘‘investing”’ contemplated under 
this sub-clause, and according to Sir Jamshedji according to the plain meaning 
of, this clause what the company was doing was lending money. According to 
Sif Jamshedji, ifthe company lends money, then itis doing the business of money- 
lending which it is empowered to do under the memorandum of association, and 
therefore Sir Jamshedji contends that the sum of Rs. 5,00,000 advanced by the 
company to Agrawal & Co. was in the course of its business and therefore he is 
entitled to the benefit of r. 1(1)(b) of Sch. I of the Excess Profits Tax Act. I am 
not prepared to accept the proposition for which Sir Jamshedji is contending that 
if a particular act is permissible to a company under its memorandum of association 

the company performs the act, necessarily that act must be deemed to have 
been, performed in the course of its business. Of course, a company can never 
perform an act which it is not permissible to do under its memorandum of associa- 
tion, because if it does so, it would be uliravires. But I am not prepared to accept 
that every act which is entra vires of the company is necessarily done in the course 
of the business of the company. Whether a particular act is done in the course of 
business or not is really to my mind a question of fact and that fact must be 
determined according to the evidence led and the circumstances of the case. It 
must be found as to whether the particular act has any connection with the normal 
business that the company is carrying on and whether it is so related to the 
business of the company that it can be considered to be performed in the ordinary 
course of the business of that company. 

Now, on, the facts of this case which the Tribunal has found, the normal activity 
and business of the company is the manufacture and sale of sugar. It has never 
in the past lent moneys to any outside party. Further, the particular party to 
which this money is lent happens to be a firm in which its own managing agents 
are partners. On these facts the Tribunal came to the conclusion that the parti- 
cular sum was not a debt due to the company within the meaning of r. 1(Z)(5) 
of Sch. II to the Excess Profits Tax Act. It strikes me that this particular conclu- 
sion of the Tribunal was really a finding of fact arrived at on the evidence before 
it and the materials that were placed before it. 

Sir Jamshedji has relied on a decision, of the’Patna High Court in support of the 
proposition, that as it was permissible to the company to lend moneys and as the 
company lent moneys pursuant to its memorandum of association, even though 
‘the lending of money may be an, isolated and solitary act, it must be considered 
to be a part of the business of the company. I do not frankly read the judgment 
on which Sir Jamshedji relies as laying down, any such broad or wide proposition. 
The case on which Sir Jamshedji relies is Dalmia Cement Ltd. v. Commr. of Inc.-Taa, 
Bihar and Orissa... In order to understand that decision it is necessary to emphasise 
the special facts that were found in that case. The company sold certain shares at 
a profit and the contention of the Department was that they were entitled to 
assess the company on, the profits made between the cost price and the sale price of 
those shares. The contention of the assessee on the other hand was that the 
sale of the shares merely represented a capital appreciation. The facts there 
were that the assessee company purchased a large amount of shares of the Rohtas 
Industries, Ltd. The price of these shares went up and then the assessee company 
sold them at a profit. Thus the Rohtas Industries, Ltd., was benefited as the 
market value of its shares was enhanced. It was also found that the Rohtas 
Industries, Ltd., were working in co-operation with the assessee company in 
competition with the Associated Cement Co., Ltd., which was a rival cement com- 
pany. In coming to the conclusion that they did, the learned Judges of the Patna 
High Court relied on the articles of association of the company which set out the 
objects of the company, and one of the objects was to acquire and deal in shares or 


1 (1948) 12 LT.R. 50. 
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stock or securities in or of any company or undertaking, the acquisition, of which 
might promote or advance the interest of the company. Sir Jamshedji says that 
the Patna High Court came to the conclusion zhat the profits accrued by reasort 
of the sale of those shares and were assessable to tax because under the articles of 
association the company was empowered to dealin shares. As I pointed out, the 
Patna High Court did not come to the conclusion that the mere fact that dealing 
in, shares was one of the objects enumerated in the articles of association yas 
sufficient to constitute this particular transaction, as in the ordinary business of-the 
company. It was in the light of the facts found that the Court came to the con- 
clusion that the shares were sold as part of the business of the company and the 
resulting profits were assessable to tax. The Patna High Court relies on various 
English decisions, and when we look at the English decisions they bear out the 
proposition, which I suggest is the true proposition of law, viz. that in every 
particular case you have to determine whether in doing what the company did jt 
was taking step which was a normal step in carrying on its business, eet: 
whether the particular act can be described as being in pursuance of the objects 
enumerated in the memorandum or articles of association. As Lord Sumner 
pointed out in the case of Smith v. Anderson,’ waich is cited in the particular judg- 
ment, *‘ to ascertain the business of a limited lability company one must look 
first at its memorandum and see for what business that provides and whether its 
objects are still being pursued.” (p. 247). Therefore, it is not sufficient merely 
to look at the memorandum and to find out for what business it provides ; one 
must look further and determine whether the objects set out in the memorandum 
are still being pursued by the company. 

It is perfectly true that in the case of the company before us, one of its objects 
is money-lending ; it could have carried on the business of money-lending. But 
what we have to determine is whether the company has been pursuing that object 
and carrying on that business or not, and it is impossible to hold on the facts of 
this case that by a solitary transaction of an advance of Rs. 5,00,000 to Agrawal 
& Co., it could be said that in doing so it was pursuing one of its objects and carrying 
out that business. Therefore, in my opinion, even if we assume that the question 
referred to us is a question of law, on the facts end circumstances of this case the 
Tribunal was right in coming to the conclusion that the moneys lent by the 
company to Agrawal & Co. were not in the ordinary course of business, that that 
transaction did not constitute part of the business of the company, and therefore 
the company was not entitled to rely onr.1(Z)(£) of Sch. II to the Excess Profits 
Tax Act. 

The answer therefore to the question submitted to us will be in the negative. 
The assessee to pay the costs. 

Notice of motion dismissed with costs. Answer accordingly. 


Attorneys for assessee: Payne & Co. 
Attorney for Commissioner: N. K. Petigara. 


Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


JESINGBHAT UJAMSHI v. COMMISSIONER OF INCOME-TAX, BOMBAY.* 
Indian Income-taz Act (XI of 1922), Sec. 8—Firm—Legal cnttty chargeable to taw—Whether common 
partners can constitute two partnerships. 

For the purpose of the Indian Income-tax Act, 1£22, there is nothing in law to preclude 
common partners constituting two separate firms. Whether in a given case there are two 
firms or only one firm is a question of fact. 

Martin & Co. v. Commissioner of Income-taz, BengaP and Krishna Ginning and Pressing 
Factory v. Commissioner of Income Tax, Punjab,’ relied on. 

Vissonjt Sons & Co. v. Commr. of Inc. Taz,‘ dissented from. 
Tu assessee, a firm styled Jesingbhai Ujamshi, was registered as a firm under 
the Indian Income-tax Act, 1922. It came into existence in 1924 at Ahmedabad. 


1 (1879) 15 Ch. D. 247. 2 (1980) 5 I.T.C. 478. 
* Decided September 19, 1949. Income-tax 3 (1981) 5 I.T.C. 884. 
Reference No.12 of 1949. 4 (1048) 14 I.T.R. 272. 
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It originally consisted of three partners, Jesingbhai, and his two sons, Mangaldas 
and Manilal. The deed of partnership was dated January 26, 1984. Under the 
deed Jesingbhai had a six annas share, while his two sons had a share of five annas 
. each. On Mangaldas’ death on December 6, 1941, his son Shantidas was admitted 
as a partner with the same share. The firm did the business at Ahmedabad, in 
sarafi, insurance, brokerage, cotton, etc. 

toi very same partners had a business firm at Bhavnagar, which was opened 
in 7918. „The business was confined to lending money to two textile mills in which 
the firm was interested. A deed of partnership was executed on December 31, 
1941. Under the deed, each of the three partners had an equal share. 

In the course of assessment of the firm to income tax, a question arose whether 
the firms at Ahmedabad and Bhavnagar were to be treated as two firms or one 
firm for the purpose of assessment. 

The Tribunal of Appeal held that the two firms were to be treated as one, for the 
fortéwing reasons :— 

“ The expressions ‘ firm,’ ‘partner’ and ‘partnership’ have the same meanings in the Income- 
tax Act as they have in the Indian Partnership Act subject to a proviso which is not materia 
for the purpose of determining these appeals. tion 4 of the Indian Partnership Act provides 
that partnership is the relation between persons who have agreed to share the profits of a business 
carried on by all or any of them acting forall. It further provides that persons who have entered. 
into partnership with one another are called individually partners, and collectively a firm. The 
singular in s. 4 of the Indian Partnership Act would also include the plural in view of the provisions 
contained in the General Clauses Act. Section 4 of the Partnership Act does not say that a 
different partnership comes into being on the partners deciding to carry on another businesss 
Partnership does not depend upon the individual shares of the partners. A firm may carry on 
two businesses and at the same time the partners thereof may agree to share the profits of the 
two businesses in different proportions. What s. 4 in effect provides is that persons agreeing to 
share the profits of a business or businesses carried on by all or any of them acting for all constitute 
a firm and the relationship amongst the persons is known as partnership. The following observa- 
tions of Beaumont C.J. in the case of Vissonfi Sons & Co. v. Commissioner uf Income-iax, Central, 
(1948) 14 I.T.R. 272 are apposite :—. 

‘In law a firm hgs no existence independently of its partners, and if there are two firms 
consisting of exactly the same partners, the real position in law is that there is only one firm. 
It may carry on separate businesses, and may carry on these businesses in different names but in 
fact there is only one firm in law.’ 

For income-tax purposes a firm is treated a separate entity but a firm does not become another 
firm merely because in one of the businesses carried on by the firm the partners are to have 
different shares. It may be, as pointed out by Sir Jamshedji, that in the Bombay case the share. 
of the partners were identical. But that, in our opinion, makes no difference.” 

At the instance of the assessee, the Tribunal referred the followng questions to 
the High Court : 

“ Whether in the circumstances of the case the three partners of the assessee firm having 
certain shares in the business at Bhavnagar can in law constitute another firm at Ahmedabad by 
having different shares in the Ahmedabad business ? 

or 

Whether in the circumstances of the case the question whether there were two firms or only 

one firm is a question of fact? ” < : 


The reference was heard. 


Sir Jamshedji Kanga, with R. J. Kolah, for the assessee. 
G. N. Joshi, with M. C. Setalvad, for the Commissioner. 


Cuacia C.J. The assessee is a partnership firm consisting of Jesingbhai and 
his son Manilal and his grandson Shantilal. The firm came into existence in 1924, 
and in 1924 the partners were Jesingbhai, Manilal and Mangaldas, the father of 
Shantilal. Mangaldas died in 1941 and Shantilal was introduced into the partner- 
ship. This firm does business at Ahmedabad and its business consists of sarafi, 
insurance, brokerage, cotton, etc., and there is a partnership deed defining the 
shares of the partners which is dated January 26, 1984. According to this 
partnership deed, the shares of the three partners are 5 annas each and 1 anna 
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is reserved for charity, but as that share is completely under the control of Jesing- 
bhai it has been found by the Department, and that finding is accepted by the 
Tribunal, that that share really belongs to Jesingbhai.. Therefore, the shares 
are 6 annas to Jesingbhai and 5 annas each to the other two partners. These 
three partners also carried on another business at Bhavnagar and this business was 
commenced in 1918 and the shares of the three partners are equal. 

The question that arose for the determinatior. of the Tribunal was whether these 
two partnerships constitute two different firms or whether the three partners arry 
on the same firm and the same business at Ahmedabad and Bhavnagar. The 
Tribunal came to the conclusion, that in law when three common partners carry 
on two businesses, they must be deemed to be the same firm and not two different 
firms, The Tribunal took the view that under the ordinary law a firm is not a. 
legal entity ; it is merely a compendious way o? describing the partners who carry 
on the particular business. The-Tribunal is right that that is the correct position, 
under the ordinary Jaw. But under the Indian Income-tax Act the pgsitiér is 
different because a firm is recognised by the Indian Income-tax Act as an assessee 
as much as an, individual or a joint Hindu famcly. It is a taxable unit, and even 
when. a firm is registered under s. 25(3), it is the firm as an assessee that is taxed, 
and then the section provides how the individual partners of a registered firm are 
to be assessed and taxed. In coming to the conclusion that the Tribunal did, it 
relied on a decision of this Court in Vissonji Sons & Co. v. Commr. of Inc. Taw? 
Sir John Beaumont, Chief Justice, who delivered the judgment in that case, 
expressed the opinion that in law a firm had no existence independently of its 
partners, and if there are two firms consisting of exactly the same partners, the 
real position in law was that there was only one firm. It may carry on separate 
businesses and may carry on these businesses in different names, butin fact there 
was only one firm in law. With great respect to the learned Chief Justice, the 
actual question that he had to consider in that reférence was whether a certain 
item which the assessee claimed as a bad debt was a bad debt or not, and the 
learned Chief Justice disposed of that reference by.coming to the conclusion that 
this question was really a question of fact and the only question of law that arose 
was whether there was sufficient evidence to justify the finding of fact by the 
Tribunal. Therefore, this particular observation on which the Tribunal has relied 
was not called for for the determination ofthe reference and therefore it must be look- 
ed upon as a pure obiter. As against this obiter there are two decisions to which 
Sir Jamshedji has drawn our attention which are directly in pointand which have 
taken the view contrary to the decision of the learned Chief Justice. One is a 
decision of the Calcutta High Court in Martin & Co.v. Commissioner of Income-tax, 
Bengal.* In that case the partners of M. & Co., purchased the business of B. & Co. 
and the partners of the two firms were common partners, and M. & Co. decided to 
continue the business of B. & Co. separately under the old name, and the question 
that the High Court of Calcutta had to consider was whether B. & Co. must be 
assessed separately as a firm. In delivering the judgment, Sir George Rankin, 
Chief Justice, stated that the proposition that the same persons with the same 
shares cannot for income tax purposes be partners of two entirely separate firms. 
is a highly abstract proposition (p. 482): 

“ It may or may not be correct, but I am not prepared as at present advised to proceed 
upon so very general a principle without a careful inquiry into the concrete case and into the 
matters above mentioned. It may turn out that the case depends on the question of fact whether 
the two firms were entirely separate, a question of fact including the question of intention.” 
Therefore, Sir George Rankin treated this particular question as a question of fact 
and not as a question of law. He conceded that in law the same partners may 
constitute two different firms in the eye of income-tax law, but whether the two 
businesses were carried on by two separate firms or were the businesses of the same 
firm was a question of fact to be determined by che Tribunal. A similar view was 
taken by the Lahore High Court in the case of Krishna Ginning and Pressing 
Factory v. Commissioner of Income Taw, Punjat.2 In that case, under the same 


1 (1948) 14 LT.R.272. 8 (1981) 5 LT.C. 884. 
2 (1980) 4 T.T.C. 478. 
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partnership deed two separate businesses were to be carried on, and the question 
that arose for determination was whether two separate firms came into existence 
under the same partnership deed or only one firm, and on the construction of the’ 
_ partnership deed the High Court at Lahore came to the conclusion that there was 
only one firm and not two firms. The very fact that the Lahore High Court 
considered this question.clearly shows that according to that High Court in law 
ae could be two separate firms although the partners of the two firms may be 
common. j 
Therefore, we disagree with the Tribunal in the view it has taken of the law 
and we are of the opinion that there is nothing in law to preclude common partners 
constituting two separate firms for the purpose of the Income-tax Act. 
Whether there are two firms or only one firm is a eene of fact which can only. 
be determined by the Tribunal itself. As the Tribunal has not determined the 
necessary facts in this case, having taken a different view of the law, we would, 
after answering the question of law, ask the Tribunal to determine the necessary 
facts on the evidence before it and come to the conclusion whether the two busi- 
nesses carried on by the partners in this case constituted two different firms or 
one firm for the purpose of the Indian Income-tax Act. 
We will reformulate the first question submitted to us in the following terms: 
- ‘Whether in law common partners can constitute two separate firms In respect of different 
businesses carried on by these partners for the purpose of the Indian Income-tax Act.” 
Having reformulated that question we answer the question in the aff ‘mative. 
With regard to the second question, we agree with the Tribunal that it is a question 
of fact, and we answer it in the affirmative. We, therefore, direct that thecaseof ‘ 
the assessee should be dealt with in accordance with the opinion expressed in 
our judgment. Commissioner to pay the costs, 
Answer accordingly. 
Attorneys for assessee: Manilal, Kher, Ambalal & Co. l 
Attorney for Commissioner: N. K. Petigara. 


APPELLATE CIVIL. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Chainani, 
R. S. RAMMOHANRAI JASWANTRAI DESAI v. SOMABHAI NATHABHAI 
PATEL.* : 
Leaso—Lease for indefinite period—Whether such lease terminates on lesses’s death—Cross-t bjections 
—~-Party not competent to appeal—-Whether such party can file ercss-objections—Crcll Procedure 
Code (Act V of 1908), O. XLI, r . 22. 

In the absence of a provision in the terms of a grant that the tenancy is not to continue 
after the yrantee’s lifetime, a lease for a definite period does not terminate cn the death of the 
lessee-hut continues to the heirs for the remainder of the term. 

A lease fpr an indefinite period enures for the lifetime of the lessee only, unless there are 
words in the document or other circumstances indicating an intention to grant a perpetual 
lease. i 

Baboo Lekhraj Roy v. Kunhya Singh,! followed. Bat Sona v. Bat Hiragaori,* not followed. 

Vaman Shripad v. Maki, Gopalrao Viihal v. Bhavanrao Nagnath,‘ Jagadish Chandra 
v. Bisweswari Debya,® Ashutosh v. Chandi Charan,* Jogesh Chandra Roy v. Makbul Ali,’ 
Saldhanha v. R. C. Church, Mermajal,® Abdulrahim v. Sarafalli®, Donkangouda Ramchandra- 

~ gouda v. Revanshidappa Shivlingappa and Suleman v. Asmad,"' referred to. 


* Decided, August 29, 1949. Letters Pateht 1 (1877) L.R. 4 LA. 228. 
Appeal No. 5 of 1948, preferred against the 2 (1926) 28 Bom. L.R. 552. 
decision of Mr. Justice Gajendragadkar, in 3 (1879) LL.R. 4 Bom. 424. 
Second Appeal No. 1047 of 1947, summarily 4 (1874) P.J. 279. 
dismissing an oppa l preterea against the 5 [1918] A.LR. Cal. 828. 
decision of N. C. Vakil, Assistant Judge at 6 [1027] A.LR. Cal. 179. 
Broach and Panch Mahals, at Godhra, in 7 (1920) I.L.R. 47 Cal. 979. 
Appeal No. 82 of 1944, which modified the 8 [1980] A.I.R. Mad. 484. 
decree passed by A. G. Munshi, Joint Subordi- 1928) 80 Bom. L.R. 1596. 
nate Judge at Godhra, in Civil Suit No. 9 10 (1942) 45 Bom. L.R. 184. : 
LPS 11 G87 PJ 7. se 
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Where a party cannot appeal from a decree, because nothing is decided against him, he 
cannot file any cross-objections to it. 

Sahdeo Narain Deo v. Kusum Kumari, Lakshmi Debi v. Hansraj Gupta* and 
Babusingh v. Godawari,? referred to. . 
The cross-objections must also be in respect of something decided by the particular decree 

from which the appeal is preferred. . 
Debi Chanda v, Parbhu Lal,* and Government of Bombay v. Hormasjii Manekfi,® 
referred to. 2 

In a litigation between the ancestors of. Rammohanrai and others {plaittiffs) 
and Bhikha Parshottam, the grandfather of Somabhai and others (defendants) 
a compromise decree was passed on February 18, 1912. Under the terms of this 
decree Bhikha Parshottam was allowed to continue as a tenant on certain conditions 
in respect of 142 bighas out of a survey number measuring nine acres and 16% 
bighas of land. 

On January 5, 1948, the plaintiffs filed the present suit against the défendaxts to 
recover possession of the aforesaid survey number and other lands, alleging that, 
the defendants were their annual tenants. Thé plaintiffs contended that the 
compromise decree created only personal rights in favour of Bhikha Parshottam 
and that the tenancy came to an end on Bikha Parshottam’s death in 1927. They 
further contended that as Bhikha Parshottam was not willing to continue as a 
tenant in accordance with the terms of the decree, it was treated as null and void 
by both the clea The defendants contended that they were permanent tenants 
in respect of the 142 bighas and denied that there was any settlement about the 
cancellation of the compromise decree. They also contended that this decree 
created a perpetual tenancy and that they were entitled to continue as permanent 
tenants under the terms of the decree. 

The trial Judge dismissed the plaintiffs’ claim with regard to the 142 bighas of 
land and passed a decree in favour of plaintiffs with regard to the remaining lands. 

On appeal by the plaintiffs the Assistant Judge partially allowed the appeal 
by directing the defendants to hand over certain portions of the lands but he 
confirmed the decision of the trial Court with regard to the 149 bighas of land. 

The plaintiffs appealed to the High Court. This appeal was summarily dismissed 
by Gajendragadkar J. on December 10, 1947. 

The plaintiffs appealed under the Letters Patent. The defendants filed cross- 
objections contending that the Assistant Judg2 was wrong in awarding possession 
of the lands to the plaintiffs as specified in his judgment. 


G., A. Desai, with K. T. Pathak and B. B. Dhruv, for the appellants. 
C. K. Shah, for the respondents. ae i 


CHAINANI J. This is an appeal by the original plaintiffs under cl. 15 of the 
Letters Patent against the decision of Mr. Justice Gajendragadkar, dismissing the 
appeal which the plaintiffs had brought against the decision of the Assistant Judge, 
Broach and Panch Mahals, by which he confirmed the trial Court’s order rejecting 
the claim made by the plaintiffs for possession of survey No. 174. The plaintiffs 
instituted the suit for recovering possession of survey No. 174, as well as threc 
other lands, survey Nos. 82, 45 and 60/6 from the defendants. The plaintiffs’ 
case was that the defendants were their annual tenants. Survey No. 174 measures 
9 acres and 14 gunthas or 16% bighas of land. Fourteen and three-fourths bighas 
out of this land wére the subject-matter of litigation between the plaintiffs’ 
ancestors and the defendants’ grandfather in civil suit No. 54 of 1911. A com- 
promise decree wes passed in that suit on February 18, 1912, by which thé grand- 
father of the present defendants, Bhika Parshottam, was allowed to continuesas a 
tenant on certain conditions, to which I willrefer later. The plaintiffs contended 
that this decree created only personal rights in favour of Bhikha Parshottam and 
that the tenancy therefore came to an end on Bhikha Parshottam’s death in 1927. 


1 (1917) LL.R. 1 Pat. 258. 5 11989) Letters Patent Appeal No. 40 of 


2 [1940] A.LR. Cal. 377. 1988, decided by N.J. Wadia and Macklin JJ., 
1929] A.LR. Nag. 361. on April 18, 1930 (unrep.). S 
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They also alleged that as Bhikha Parshottam was not willing to continueas a tenant 
in accordance with the terms of the decree, it was treated as null and void by both 
the parties, that about 1916-17 Bhikha Parshottam took the remaining portion of 
survey No. 174 for cultivation and that thereafter he gave up his rights under the 
decree and became an annual tenant. After his death, his son Chatur cultivated 
the lands on annual oral leases. Subsequently after Chatur’s death the three 
defendants, who are the grandsons of Bhikha Parshottam, continued in possession 
of the lands as tenants. On December 22, 1989, the plaintiffs gave a notice to the 
defendants asking them-to hand over possession of the lands on March 81, 1940. 
As they did not do so, the plaintiffs filed the present suit for possession of the 
lands on January 5, 1948. The defendants contended that they were permanent 
tenants Inr t of 14% bighas out of survey No. 174 and survey Nos. 82 and 45. 
They denied that there was any settlement as alleged by the plaintiffs about the 
cancellation of the decree passed in 1912 and contended that the rights of the 
parfies iy respect of survey No. 174 were still governed by the terms of that decree. 
They also contended that this decree created a perpetual tenancy and that they 
were entitled to continue as permanent tenants under the terms of this decree. 
The trial Court upheld the defendants’ contentions and dismissed the plaintiffs’ 
claim with regard to 143? bighas of land out of survey No. 174 and survey Nos. 82 
and 45. The trial Court passed a decree for possession in favour of the plaintiffs 
with regard to the remaining portion of survey No. 174 and survey No. 60/6. 
The plaintiffs appealed to the District Court. The Assistant Judge who heard 
the appeal partially allowed it and directed the defendants to hand over possession 
of survey Nos. 82 and 45 also to the plaintiffs. He, however, confirmed the 
decision of the trial Court with regard to 143 bighas out of survey No. 174. The 
plaintiffs then filed a second appeal and contended that their claim in regard to 
14? bighas out of survey No. 174 had been wrongly rejected by the lower Courts. 
This appeal was summarily “dismissed by Mr. Justice Gajendragadkar. Against 
that decision the present appeal under the Letters Patent has been filed. The 
defendants have filed cross-objections and have contended that the Assistant Judge 
was wrong in awarding possession of survey Nos. 82 and 45 to the plaintiffs. 

The only point which has been urged in this appeal by Mr. Desai, who has 
appeared for the plaintiffs, is that the finding of the two lower Courts that the 
defendants are permanent tenants in respect of 14} bighas out of survey No. 174 
is wrong. The plaintiffs’ story about the decree of 1912 having been treated as 
null and void or cancelled and about Bhikha Parshottam having agreed to become 
an annual tenant from about 1916-17 has not been accepted by both the lower 
Courts. This being a question of fact,-we must accept the finding of the lower 
Courts on it. Mr. Desai has therefore not seriously pressed this point in this appeal. 
He has, however, contended that the compromise decree of 1912, on which the 
defendants rely in support of their claim to permanent tenancy, created only 
personal rights in favour of Bhika Parshottam and did not confer any hereditary 
interest. - In order to determine this question, we must consider the language and 
the terms of the decree, the circumstances in which this decree was passed and the 
subsequent conduct of the parties. See Mussumat Bilasmont Dasi v. Rajah Sheo 
Pershad Singh! and Babu v. Sitaram. 

The relevant portion of the decree is in the following terms : 

“ It is hereby ordered and decreed that the plaintiffs are the owners of the property in the suit 
and the defendant is the Sant of the plaintiffs under the following terms : The defendant do 
pay to the plaintiffs on Maha Vadi 2nd of every year Rs. 50 fifty only, the amount of Santh (rent) 
of the Jand of the plaintiffs cultivated by the defendant, and after every period of 12 years. the 
facrement or reduction in the rate of rent (Santh) that may be made in the presence of two non- 
interested persons and accordingly the defendant should continue to pay the Santh (rent) to 
the plaintiff. und the defendant do pay the amount of Santh every year on the date as fixed. 
Tn addition to’ the payment of Santh (rent) as above the defendant do serve the plaintiffs twice 
every year with the plaintiffs’ bullocks and the cart. As per above decision the defendant is the 
tenant of the plaintiffs and so long as the defendant continues to act and abide by the aforesaid 
decision till then the plaintiffs haye no right to evict the defendant from the said land. The 
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defendant has no other right in the said suit land save the right of cultivation and the defendant 
cannot sell, mortgage, or assign or gift away the said right to anybody. There are fruit bearing 
trees in the suit land. The plaintiffs have 1 /4th share in the fruits of those trees and in the wood of 
other trees the plaintiffs have 1/8rd share. The defendant is the owner of the remaining fruits , 
and the wood. In the wood of the fruit bearing trees the plaintiffs have 1/8rd share. 
In case the defendant fails to pay the amount of Rs. 50 of Santh per year as decided above jn time 
or if he fails to pay within the time fixed then the plaintiffs are entitled to take possession of the 
suit land, but the Court will excuse the just delay for failure to pay the instalment. $ 

In case the defendant sells or mortgages or gifts away the suit property to anybdtiy, then the 
plaintiffs do take possession of the suit land.” 


It will be noticed that the period for which the tenancy was to continue is not 
mentioned in the decree. All that it states is that the defendant was to continue 
as a, tenant so long as he abided by the conditions about the payment of rent and 
about rendering service to the plaintiffs. The tenancy was therefore to continue 
for an indefinite period. In the absence of a provision in the terms of the grant 
~ that the tenancy is not to continue after the grantee’s lifetime, a lease for & definite 
period does not terminate on the death of the lessee but continues to the heirs for 
the remainder of the term. See Maha Raja Tej Chund Bahadur v. Sri Kanth Ghose,* 
Raja Burdakanth Roy v. Aluk Munjooree Dastah*, Kishori Lal Roy Chowdhury v. 
Krishna Kamini Chowdhran® and Chandanmal Kegarmal v, Vishoanath Balvant.4 
A lease for an indefinite period, on the other hand, enures for the lifetime of the 
lessee only, unless there are words in the document or other circumstances indicating 
an intention to grant a perpetual lease. In Baboo Lakhraj Roy v. Kunhya Singh® 
the Privy Council have observed (p. 225) :— 


“ If a grant be made to a man for an indefinite period, it enures, generally speaking, for 
his lifetime, and passes no interest to his heirs unless there are some words shewing an intention to 
grant an hereditary interest. That rule cf construction does not apply if the term for which the 
grant is made is fixed or can be definitely ascertained.” 


This rule of construction has been applied in several cases both by our High Court 
and by other High Courts. In Vaman Shripad v. Maki®, where under the lease the 
lessee was entitled to remain in possession so long as he pleased, it was held that the 
lease was determined by the death of the lessee. This case followed two earlier 
decisions of this Court in Gopalrao Vithal v. Bhavenrav Nagnath’ and Suleman v. 
Asmad®, The Calcutta and Madras High Courts have taken the same view. 
See Jagadish Chandra v. Bisweswart Debya,® Ashutosh v. Chandi Charan, Jogesh 
Chandra Roy v. Makbul Ali! and Saldanha v. R. C. Church, Mermajal? A 
contrary view was taken in Bai Sonav. Bai Hiragacri. In that case therent note, 
which was in respect of a shop, stated that so long as the tenant continued to 
pay rent, the lessor would not be entitled to get the shop vacated. It was held 
that the lease did not terminate on the death of the lessee. The earlier decisidns 
of this Court in the three cases mentioned above were not followed. The question 
was again considered in Abdulrahim v. Sarafalli14 It was a case of a building 
lease to a firm represented by the plaintiff for a term of 25 years. The lease also 
stated that after the expiry of this period, the lessee could continue in possession 
so long as he paid rent. Mr. Justice Patkar, who delivered the judgment in this 
case, considered the decisionin Bai Sona v. Bai Hiragaori® and the earlier decisions 
ofthis Court in Vaman Shripad v. Maki "Gopalrao v. Bhavanravand Suleman v. 
Asmad,"" but stated that it was not necessary to decide which of the two conflicting 
rulings should be applied to the facts of that particular @se, as it had not been 
contended in that case that the lease was of a permanent character. The decision 
in the case, however, was in accordance with the view taken in Vaman Shripad v. 


1 (1864) 3 M.I.A. 261. 9 lee A.I.R. Cal. 828. 

2 oie 4 M.I.A. 821. 10 [1927] A.I.R. Cal. 179. 

8 (1910) I.L.R. 87 Cal. 877. 11 (1920) LL.R. 47 Cal. 979. 

4 (1921) LL.R. 48 Bom. 816, 12 (1080) A.LR. Mad. 484. 
s.c. 24 Bom. L.R. 300. 18 (1926) 28 Bom. L.R. 552. 

5 it L.R. 4 I.A. 228. 14 Hone) 80 Bom. L.R. 1596. 

6 (1878) I.L.R. 4 Bom. 424, 15 (1926) 28 Bom. L.R. 552. 

T (1874) P.J. 279. 16 (1879) I.L.R.4 Bom.424. 
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Maki and the earlier cases and it was held that as the lessee was to continue in 
possession so long as he paid rent, it was to enure for his lifetime, that the will of 
the firm ‘could only be exercised by the manager in whose name the lease had been 
`- passed and that the lease would therefore last till the manager was capable of 
exercising the will, i.e. till his lifetime. These cases were again considered in 
Donkangouda Ramchandragouda v. Revanshidappa Shivlingappas 

‘The lease in that case was in the following terms (p. 1597) : 


‘To Mahomedalli Isabhai Seth Bohri, Shop Erandole, by the wahiwatdar of the shop, 
Sarafalli Mahomedallibhai Seth Bohri, shop Kasbe Erandole, party givirg the Kararnama in 
writing Funumulla Shaik Mahamadmulla... give the Kararnama in writing....We have given 
the field within the sald boundaries to you for constructing a Karkhana for ginning cotton. 
In consideration of a lump sum of Rs, 100 in words one hundred rupees by way of rent every year, 
this field is given to you for a period of twenty-five years from the Shake (year) aforesaid that is 
up to the end,of Falgun of the Shake (year) 1889 for a ginning factory. Even if your factory 
remaiiis clgsed during (the period of) this Karar still we shall go on taking from you the rupees in 
respect of our rent, every year. And after the expiration of the (period of the) Karar, when you 
will vacate the field of your own will, on that day we shall take (the same) into our possession» 
After the period of the Karar we shall go on taking the said rent as long as the fleld will remain 
(in your possession). As to the Karar for taking the money in respect of the rent, we shall take 
it year after year by the end of March....And there is a well in a dilapidated condition in the 
field you should repair it and enjoy the well; we shall not give credit (for the amount) in the money 
(in respect of the rent). And on the day on which you will hand over the field into our possession, 
on that day you should remove the building of your Karkhana and we shell take the field and 
the repaired well into our possession. Till then the ownership of the fleld is yours. If I or any one 
from my heirs raise any objection, the same is void. If you plant trees etc. in the said number, 
you are not the owner of the said trees. After the field comes in our possession the ownership 
of the trees is ours. Only for twenty-five years the ownership is yours,” 


It was held that the tenancy created was not permanent but was to enure during 
the lifetime of the tenant. The decisionin Bat Sonav. Bat Hiragavri was expressly 
dissented from in this case. It will therefore be seen that apart from Bai Sona v. 
Bai Hiragavrt the current of authority is in favourofthe view that unless there are 
words in the document or other indications which would show that a hereditary 
grant was intended, the lease for an indefinite term enures for the lifetime of the 
lessee only. 

Under the decree Bhikha Parshottam became a tenant for an indefinite period. 
In accordance with the above decisions, it will therefore have to be held that he 
was a life tenant, unless it can be shown that the terms of the lease contained in 
the decree, the surrounding circumstances and the subsequent conduct of the 
parties indicate that there was an intention to grant a perpetual lease. In support 
of his arguments Mr. Desai has first relied on the fact that the word “‘defendant”’ 
is used in singular and that there are no words of inheritance and no reference 
to heirs or legal representatives of Bhikha Parshottam in the decree. But as 
pointed out in Koo Narain Singh v. The Government? the omission of words of 
inheritance does not show conclusively that the lease was not hereditary. See 
also Babu v. Sitaram.2 Mr. Desai also-relied on the provision in the decree about 
the rendering of service and stated that this showed that there was no intention 
to create a hereditary interest in the lease. The service to be rendered was that 
the tenant was to drive the landlord’s cart and bullocks on two occasions in a year. 
This is not service of a kind which could be rendered by Bhikha Parshottam:alone. 
It could equally well be renderd by any other person. Consequently this provision 
does not necessarily suggest that only a life estate was intended to be granted. 
The other circumstance on which Mr. Desai relied is the prohibition on alienation 
of the leasehold rights. This undoubtedly is a circumstance in favour of the 
plaintiffs. But, as pointed out in Bhabaiaran Pahari v. Treilokyanath Bag,‘ 
such a provision does not militate against the permanent character of the tenancy. 
Mr. Desai also invited our attention to the form in which receipts for rent were 
issued from 1928 to 1986. In each of these receipts it is stated that the land had 
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been, taken, on lease for one year. But these receipts were passed ‘by the plaintiffs, 
and any statement made therein would not th2refore bind the defendants. Also, 
as I have mentioned above, the plaintiffs’ story that Bhikha Parshottam had 
given up his rights under the decree and had become an annual tenant has not been - 
accepted by the lower Courts. There are in tals case other circumstances which, 
in our opinion, clearly indicate that something much more than a lease to enure 
only during the lifetime of Bhikha Parshottam was intended. The suit in which 
the above decree was passed was filed by the plaintiffs’ ancestors for recovering 
possession of Survey No. 174 from Bhikha Parshottam, who, as stated in the plaint, 
had been cultivating it since several years. Bhikha Parshottam then contended 
that he was a permanent tenant. The suit ended in a compromise decree, and 
although a specific contention had been raised by the defendant Bhikha Parshottam 
that he was a permanent tenant, the decree is silent as to the duration of the 
tenancy. Bhikha Parshottam was 60 years old in 1911 when, the suit was filed. 
His expectation of life at that time could not have been more than a few years. 
The decree makes provision, for a revision of the rent every 12 years. This strongly 
suggests that the parties intended that the tenancy should continue even after 
Bhikha Parshottam’s death. Another circumstance indicating a permanent grant 
is the provision giving the tenant a right not only to 2/8rds share of the fruits of 
fruit bearing trees, but also to 2/8rds share in the wood of all trees. The subsequent 
conduct of the parties leads to the same conclusion. Bhikha Parshottam died in 
1927 leaving behind two sons, Chatur and NatLabhai. The plaintiffs did not then 
resume possession of the land, but allowed Chatur to continue as tenant. Chatur 
died in 1986-87 and since then the present de-endants have been in possession of 
the land, Defendant No. 1 is the son of Nathebhai, while defendants Nos. 2 and 8 
are the sons of Chatur. The land has therefore been in the possession of Bhikha 
Parshottam’s family for at least three generations. The only inference that can be 
drawn from these circumstances is that the lease was not intended to come to an 
end on Bhikha Parshottam’s death, but was intended to operate as a perpctual 
lease, which could be terminated, as provided in the decree, only if there was 
default in the payment of rent or if the rights conferred by it were alienated. 

After a careful consideration of all the circumstances, we are therefore of the 
opinion that a hereditary interest in the lease was created by the compromise 
decree, which was passed in 1912, and that the defendants are consequently 
permanent tenants in respect of 14% bighas out of survey No. 174, 

The appeal accordingly fails and is dismissed with costs. 

With regard to cross-objections, a preliminary objection has been raised by 
Mr. Desai that these cannot be entertained, as the present appeal has been filed 
under cl. 15°of the Letters Patent after obtaining a certificate from Mr. Justice 
Gajendragadkar. The question whether the provisions of O. XLI, r. 10, which 
empower an appellate Court to demand from the appellant security for the costs 
of the appeal and to reject the appeal if the security is not furnished, apply to 
the appeals under the Letters Patent was considered by the Privy Council in 
Sabitri Thakurain v. Savit. Section 117 of the Code states that the provisions 
of the Code shall apply to all Hizh Courts constituted by Letters Patent. Section 
120 mentions certain, provisions of the Code which are not to apply to the High 
Court in the exercise of its original civil jurisdiction. Order XLIX,r.8, enumerat- 
es certain orders and rules which are not to apply to any High Coyrt, and one of 
the rules mentioned therein is r. 85 of Order XLI. Order XLI, r. 10, is not 
mentioned in O. XLIX, r. 8. It was therefore held by the Privy Council that the 
provisions of O. XLI, r. 10, applied to Letters Patent appeals in a High Court. 
This decision was followed by the Midras High Court in Venkatasam Chetty v. 
Gulabchand? in which a full bench of that Court held that cross-objections ean be 
taken in an appeal under the Letters Patent from an original decree passed by a 
single Judge. In Abhilakhi v. Sida Nand! a distinction was drawn between 
jurisdiction and procedure and it was held that while the procedure in a Letters 
Patent appeal, like the procedure in any other civil appeal, is governed by th e 
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Civil Procedure Code, the jurisdiction to hear the appeal is derived from the 
Letters Patent and not from the Code, because the Code makes no provision for 
such appeals. These decisions were referred- to in Khazancht Shah v. Niaz Ali; 
- in which Mr. Justice Dalip Singh observed as follows (p. 441): 

“ In Venkatasan Chetty v. Gulabchand? a Full Bench came to the decision that in a Letters 
Patent appeal from an original order from a single Judgef cross-objections could be taken in 
Letters Patent appeal, The matter might be different in the case of a second appeal, for, a Letters 
Patent appeal in such a case is only permissible with the certificate of the Judge who heard the case 
in single Bench. Therefore the question of cross-objections in such a case might raise a question 
of jurisdiction as distinct from a matter of proçedure. But it is unnecessary to decide that point 
because in this case the Letters Patent appeal is from a first appeal and lies without any certificate. 
In such a case, it appears to me that the question whether appeals should be taken or cross-objec- 
tions should be allowed is merely a matter of procedure and does not raise any question of 
jurisdiction.” l i 

Mr. Resai has relied on these observations and has argued that as the 
appeal against the decision df .a single Judge in second appeal is per- 
missible only if he issues a certificate, and as there is no provision in the 
Letters Patent for cross-objections, the Court has no jurisdiction to entertain 
them and pass a judgment thereon. Personally -I do not think there is 
much. force in this argument. The jurisdiction to hear cross-objections is the 
same, whether the-appeal is against the decision ofa single Judge exercising 
original jurisdiction or whether it is against the decision of a single Judge exercising 
appellate jurisdiction. In both cases the jurisdiction to hear the appeal is derived 
from cl. 15 of the Letters Patent. It is true that in the latter case a certificate 
of the Judge who decided the matter is necessary, but after the certificate is given, 
the position is exactly the same. It is, however, not necessary to decide this point, 
because even if O. XLI, r. 22, applied to the present case, the cross-objections 
cannot be entertained. The rule states that, any objection may be taken to a 
decree which could have been taken by way of appeal. Where a party carinot 
appeal from a decree, because nothing is decided against him, he cannot file any 
cross-objections to it. See Sahdeo Narain Deo v. Kusum Kumari’, Lakshmi Debi 
v. Hansraj Gupta, sand Babusingh v. Godawari5. The cross-objections must 
also be in respect of something decided by the particular decree, from which the 
appeal is preferred. See Debi Chand v. PartbhuLal.6 The present appeal is 
against the decision of Mr. Justice Gajendragadkar dismissing the plaintiffs’ appeal, 
which was against the decree passed by the lower appellate Court in so far as it 
related to survey No. 174. The defendants could not appeal against Gajendragad- 
kar J.’s decision because it was wholly in their favour. The decision of Gajendra- 
gadkar J. also related to survey No. 174 and not to survey Nos. 82 and 45, in 
respect of which cross-objections have been filed. Cross-objections are in the 
nature of cross-appeals, and as the defendants could not prefer an appeal against 
the decision of Gajendragadkar J., it is not open to them to file cross-objections 
to it. We do not think that the view, which we are inclined to take, is likely to 
cause hardship, because it is always open to a party aggrieved by any part of the 
decree to appeal against it. 

Our attention has been invited to an interlocutory judgment in Government 
of Bombay v. Hormasjt Manekji?, delivered on April 18, 1989, by Wadia J. in Civil 

ppeal No. 40 of 1988. In that case cross-objections were filed in an appeal under 
the Letters Patent, as in the present case. A question was then raised regarding 
the admissibility of these cross-objections. Mr. Justice Wadia and Mr. Justice 
Macklin who heard the matter held that in view of the decision of the Privy 
Council in Sabitri Thakurain v. Savi’, the respondent was entitled to file cross- 
- objections and that the cross-objections should therefore be admitted to the file. 
It appears that no notice of the motion was issued to the appellant and consequ- 
ently there was no appearance for the appellant. When the appeal came on for 
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hearing, the cross-objections were not pressed and were therefore dismissed. The 
question whether cross-objections can be filed, even when the respondent is not 
competent to file an appeal, was therefore not considered in that case. 
In our opinion, therefore, the preliminary objection raised by Mr. Desai must 
prevail. The cross-objections are accordingly dismissed with costs. 
`~ 


; | Appeal dismissed : Cross-objecjions 
dismissed. .« 
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Before Mr. Justice Raodekar.and Mr. Justice Jahagirdar. 
J IVRAM JAGJIVANDAS DAVE v. KANTILAL KESHAVLAL, TRIVEDI. ae 


Hindu law-—Debi—Pre-partition debt of father—Pious obiagation of sons to pay ‘ie Dirie against 
father obtained after partition —Ewæecution suit by creditor against father for declaration that 
son’s interest lable—Suit against sons barred by limitation—Whether suit for declarction 
maintainable—Partition effected pending creditor's suit whether fraudulent. 

A creditor obtained a money decree against the father in a joint Hindu family governed 
by the Mitakshara after a partition of the family property had taken place between the father ' 

. and his sons. The creditor sued for a declaration thatin execution of his decree the sons’ 
interest was also liable to be brought to sale, the remedy of a suit for recovery of the debt 
against the sons not being availeble owing limitation at the date of the suit :— 

— Held, that the suit was not maintainable. 

Niitayi Behari Saha Paramanick v. Hart Govinda Saha, Mathura Prasad v. Ramchandra 

Rao,* Dharam Singh v. Angan Lal’ and Muhammad Askari v. Radhe Ram Singh,* singulsties. 
Ramchandra Rango v. Annaji Venkatesh,* referred to. 

The pious obligation of a son to pay the debt of his father does not come to an end by the 

` mere fact that the creditor has sued the father and obtained a decree. It can come to an 
end only when the decree is satisfied ; but it does not follow that the obligation can be enforced 
much less that it can be enforced in execution of the decree obtained against the father. 
Just as the effect of a rule of limitation may be that a right remaips, though the remedy is 
barred, similarly, upon the application of the rule, the obligation of the son may remain, 
though-there may be no way*known to law of enforcing it. 

Members of a coparcenary famuy under the Mitakshara law are entitled, at any time they 
go, choose, to put an end to the joint status among themselves, and a partition does not become 
fraudulent merely because it is effected even pending a creditor’s suit. It is, however, a 
transfer, and in case it is shown that the partition, for example, was unfair to the creditor . 
inasmuch as where the debt was due only from one member it assigned to that member 
property which was of less value than his proper share in the joint family property, then 
the transfer could be said to be in fraud of that particular creditor. Similarly, where there 
is a body of creditors, if it can be shown that the transfer is fraudulent of the creditors in this 
sense, then the plaintiff will be entitled to avoid the partition in a suit filed by him on be- 
half of himself and other creditors. 


One Naranlal ‘defendant No. 6) had two wives, Mahalaxmi and Nani (defendant 
No. 2), and three sons (defendants Nos. 8-5). Mahalaxmi executed a usufructuary 
mortgage of a house, belonging to her, in favour of Jivram (plaintiff) on March 
12, 1927. Defendant No. 6, on the date of the mortgage, executed a surety bond 
under which he agreed to pay the plaintiff the amount of the debt of the mortgage 
in case M thalaxmi failed to pay it. The surety bond having been lost, defendant 
No.'6 passed another surety bond to plaintiff on December 8, 1981, and acknow- 
ledged his liability under the bond on January 11, 1982. 

On February 20, 1980, defendant No. 6 on behalf of himself and his minor son 
(defendant No. 8} executed a mortgage on his own ancestral house in favour of the’ 
plaintiff. 

* Decided, August 30, 1948. First Appeal 
No. 894 of 1948, aga nst the decision of L. N. 


Joshi, Joint Civil e (Senior Division), at 
Ahmedabad, in S Suit No. 1134 of 1989. 


on ILL.R. 26 Cal. 677. 
1902) I.L.R. 25 All. 57. 
ones 1.L.R. 21 All. 301. 
1900) IL.L.R. 22 All.807. 
(1948) 45 Bom.L.R. 1087. 
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On May 26, 1988, defendants Nos. 8 to 6 and defendant No. 2 partitioned the 
joint family property. Defendant No. 6’s share was one-fifth of the joint family 
property Re comprised the house which was mortgaged by defendants Nos, 6 and 
8 on February 20, 1980. 

On June 10, 1988, defendants Nos. 2 to 5 passed a mortgage in respect of the 
house in favour of defendant No. 1 who was the son-in-law of defendant No. 6. 

- The plaintiff filed a suit on the first mortgage against defendant No. 6 and 
Mahalaxnti and obtained a preliminary decree on November~25, 1985. The 
mortgaged property was sold in-1987 and there was a deficit. On pe al de l; 
1988, the plaintiff applied for a personal decree against defendant No. 6 and 
obtained it on August 14, 1989. 

On January 10, 1989, the plaintiff filed a suit on the second mortgage and obtained 
a preliminary decree against defendants Nos. 6 and 8 on October 29, 1942. 

The plairttiff filed the present suit on October 5, 1989, against the defendants 
for a declaration that the deed of partition executed in 1988 and the mortgage deed 
_of June 10, 1988, being fraudulent were not binding on him and the other creditors 
of defendant No. 6 and the property in suit was liable to be sold in satisfaction of 
-the plaintiff’s dues. 

The trial Judge held that the plaintiff-had failed to prove that the deeds in 
question werd nominal and passed with intent to defeat and delay the creditors 
and he dismissed the plaintiff’s suit. 

The plaintiff appealed to the High Court. 


N. C. Shah, for the appellant. 
C. K. Shah, for respondent No. 1. N 
K. T. Pathak, for respondent No. 2. 


BAvDEKAR J. This is an appeal from a suit which was filed by the plaintiff on 
behalf of himself and other creditors of defendant No. 6. The plaintiff said that, 
at the time when the suit was filed, there were two debts due to him from defendant 
No. 6. The first was a debt incurred by defendant No. 6’s wife, Mahalaxmi, who 
died before the présent suit was filed. The debt was incurred by Mahalaxmi 
upon mortgage of property which belonged to her as her absolute property. But 
on the date upon which the mortgage was executed by Mahalaxmi, defendant 
No. 6 executed a surety bond under which he agreed to pay the plaintiff the amount 
of the debt of the mortgage in case Mahalaxmi did not pay it. The actual bond, 
which was executed by defendant No. 6, is not before us because the plaintiff 
said ‘that he had lost it. But the plaintiff proved another bond executed by 
defendant No. 6 in lieu of the lost bond, which supports the contention of the plain- 
tiff. Under this bond, defendant No. 6 again undertook the liability of paying 
the plaintiff his debt due from Mahalaxmi in case she did not pay it. The second 
debt which the plaintiff said was due to him was upon a mortgage executed by 
defendant No. 6 and the eldest son of defendant No. 6, defendant No. 8, the 
document being actually executed by defendant No. 6 on behalf of both on 
February 20, 1980, defendant No. 8 being then a minor. 

The plaintiff had sued Mahalaxmi and defendant No. 6 upon the first debt, 
and he had obtained upon it a decree which was composite. In the first instance, 
it directed the sale of the property which was mortgaged by Mahalaxmi in payment 
of the debt due upon the mortgage. In the second instance, it gave the plaintiff 
liberty to apply, in case the proceeds of the mortgaged property were not sufficient, 
‘for a personal decree against both Mahalaxmi and defendant No. 6. The property 
which was mortgaged by Mahalaxmi was sold in accordance with the decree in 
1987, and there was a deficit. Thereupon, the plaintiff applied for a personal decree 
against both Mahalaxmi and defendant No. 6 on September 1, 1988, and obtained 
` it on August 14, 1989, the amount of the decree being Rs. 1,800 and odd. , 

Upon the second mortgage bond, the plaintiff filed a suit No. 50 of 1939 an 
obtained a preliminary decree against defendant No. 6 and defendant No. 8 on 


` October 29, 1942. - i 


The plaintiffs case-was that, after the sale of the property mortgaged by 
Mahalaxmi, but before the date of his application for a personal decree against 
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defendant No. 6, defendant No. 3, his sons defendants Nos. 8, 4 and 5, and another 
wife of defendant No. 6 partitioned the joint family properties inter se, giving 
to the share of defendant No. 6 only one-fifth of the joint family property, which 
was, as a matter of fact, at the date of the partition only the house which was 
mortgaged by defendant No. 6 and dezendant No. 8 on February 20, 1980. The 
plaintiff claimed that this mortgage was frauculent of himself and his creditors. 
He also claimed that a mortgage subsequently executed by the sons and the gther 
wife of defendant No. 6, in favour of defendant No.1, the son-in-law of defendant 
No. 6, was also fraudulent of the creditors. The plaintiff claimed that even though 
the mortgage puzported to be executed for en amount of Rs. 4,000—Rs. 2,800 
alleged to have been paid to one Bhailal for his dues and Rs. 1,700—being the 
consideration due to defendant No. 1 upon previcus debts—as a matter of fact | 
there was nothing due to Bhailal or to defendant No. 1 and that-only documents 
were brought into being at the time when the partition was effected and the mort- 
gage in favour of defendant No. 1 was executed in order to shield theeproperty 
of the sons against the creditors. It is true that the debt which the plaintiff said 
was due from defendant No. 8 upon the surety bond was a debt due to him only 
from defendant No.6. Itis also true that the decree which the plaintiff ultimately 
obtained upon the mortgage executed by defendant No.6 and defendant No. 8 
was against those two defendants only. But the plaintiff’s case was that the first 
debt was not for legal necessity, but it was not avyavaharik. The second debt 
was, aS a matter of fact, for legal necessity, being incurred for debts due from 
defendant No. 6 at the time of the mortgage. The plaintiff said that, consequently, 
under the pious obligation of a Hindu son to pay the debts of his father which are 
not avyavaharik, the joint: family property of defendant No. 6 and his sons was 
liable for the debts due to him, and the partition was effected in order to save the 
shares of the sons and the other wife of defendant No. 6 from the claims of the 
plaintiff and other creditors. 

The contentions of defendant No. 1, who is the principal contesting defendant, 
was that it was not true that the partition was effected and a mortgage executed 
in his favour by the sons and the other wife of defendant No. 6 in order to defraud 
the plaintiff or other creditors. Defendant No. 1 said that he had paid in cash 
Rs. 2,800 to Bhailal, the creditor of the family, on the date upon which the mortgage 
in his favour was executed, and he said that the remaining consideration was in 
respect of monies already borrowed by defendant No. 6 from him upon a promis- 
sory note dated February 22, 1986. 

The learned trial Judge came żo the conclusion that the plaintiff was a creditor 
of defendant No. 3 in respect of both the debts. He said, however, that the other 
sons were not parties to the suits which had been filed by the plaintiff. Defendant 
No. 8 was a party to the suit uson the mortgage of February 20, 1980, but the 
other sons were not parties even to that suit. He said that, at the time when the 
plaintiff filed his present suit, a suit against tke sons iñ respeét of the liability of 
defendant No. 6 upon the mortgage bond wes barred by time. A suit by the 
plaintiff against the other sons upon the mortgage was in time because of an 
acknowledgment dated December 22, 1986, written by defendant No. 6, which 
amounted to a promise in writing to pay a time-barred debt, but all the same he 
non-suited the plaintiff because it was his view that the partition was a bona fide 
partition. He said that so far as the liability cf defendant No. 6 under the surety 
bond was concerned, no ońe thought at the time when the partition was effected 
that there would be any deficit after the troperty which was mortgaged by 
Mahalaxmi to the plaintiff was brought to sale He said, secondly, that so far as 
the mortgage executed by defendant No. 6 and defendant No. 8 in favour of the 
plaintiff was concerned, arrangement was mede by the partition deed for the 
payment of the mortgage. He, therefore, came to the conclusion that the plaintiff 
had failed to establish that the transactions of partition and mortgage in favour 
of defendant No. 1 were fraudulent. 

Now, members of a co-parcenary family undar the Mitakshara law are entitled, 
at any time they so choose, to put an end to the joint status among themselves, 
and a partition does not become fraudulent merely because it is effected even 
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pending a creditor’s suit. It is, however, a transfer, and in case it is shown that 
the partition, for example, was unfair to the creditor inasmuch as where the debt 
_ was due only from one member it assigned to that member property which was 
of less value than his proper share in the joint family property, then the transfer 
could be said to be in fraud of that particular creditor. Similarly, where there 
was £ body of creditors, if it could be shown that the transfer was fraudulent of 
thosq creditors in this sense, then the plaintiff would be entitled to avoid the 
partition im a suit filed by him on behalf of himself and other creditors. In this 
case, it was contended before us by Mr. Shah, who appears for the plaintiff, that 
the partition was fraudulent on the ground that Mahalaxmi was not given a share 
at the time of the partition. The partition was actually effected on May 25, 1988. 
It appears from the evidence that Mahalaxmi died in September 1987. It is obvious, 
therefore, that there is no substance in this contention. But there is substance in 
the eqgtention that even so the plaintiff was entitled to avoid the partition, because, 
notwithstanding what the learned Judge says, arrangements were not made for the 
payment of the debts due under the mortgage of February 28, 1980. It is true 
that this mortgage was executed by defendant No. 6 only oñ behalf of himself and 
defendant No. 8. It has been found now that óther sons were also born at the time 
of the mortgage. But all the same, it was not necessary to make the other sons 
parties because the family was a joint family at the time of the mortgage. The 
plaintiff’s case was that the money which was taken by defendant No. 6 upon this 
mortgage was in respect of an antecedent debt. This was accepted in the suit 
which was filed by the plaintiff against defendant No. 6 and defendant No. 8. 
It is true that the other defendants are not bound by the finding in that suit that 
the mortgage was binding upon them being for an antecedent debt, but the 
plaintiff has in this case produced before us the earlier bond, and there can be no 
doubt that the debt in respect of which the mortgage was passed was, in point 
of fact as it was in point of time, anterior to the mortgage. In that case, the 
mortgage was binding upon all the sons of defendant No. 6. The partition, there- 
fore, had to provide for the payment of this debt. Now, the learned advocate 
who addressed us on behalf of defendant No. 1 says that there is provision in 
the partition deed for the payment of this debt, because the partition deed mentions 
that Rs. 1,500 were due upon the mortgage and it says that this amount will be 
recovered by the creditor from the one-fifth share which was given to defendant 
No. 6 under the partition. But the property which was the subject-matter of 

artition was valued by the parties to the partition and its value was mentioned 
in the partition deed at the time of the partition as Rs. 5,500. The one-fifth 
share which was. given to defendant No. 6 was, therefore, worth in value Rs. 1,100 
and it is obvious that it could not be said that provision had been made for the 
payment of the mortgage debt when what the partition contemplated was that the 
plaintiff would recover the whole of the amount from the share of defendant No. 6, 
* which was worth only Rs. 1,100. That, however, would only affect the question 
in so far as anything specific was alleged to have been given to the share of defendant 
No. 6. We do not wish to go into this case whether any such specific portion of 
the house which was mortgaged was given to defendant No. 6 by the partition 
deed. Suffice it to say that in so far as the partition put an end to a joint family 
status and in so far as it determined the shares of each one of the sharers so that 
thereafter they held the property in definite shares of one-fifth of the property each, 
it cannot be said that the partition was objectionable and was fraudulent. It is 
open to the parties to arrive at that type of partition, and it could not possibly 
defraud the creditors of any one of the shares, and such creditors would be entitled 
` even after the partition to pursue remedies against the shares of the other sharers. 

The next question which arises is whether it has been shown that the mortgage of 
June 14, 1988, was in fraud of the creditors. It is true that if we maintain that the 
partition, in so far as it put an end to the joint status was not fraudulent, the plain- 
tiff would be entitled to look to the shares of the sons for the satisfaction of his debt, 
he cannot do that if after the partition property is convéyed by one or more of 
the sharers to a third person. That is because even if the eae is entitled to 
recover his debt from the shares of the sons in the joint family property, no charge 
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is created upon those shares in the absence of a decree specifically creating such a 
charge. 


Now, this mortgage purports to be for two sums: one of Rs. 2,800 alleged to 
have been paid to one Bhailal at the date of the mortgage, and the other of Rs. 1,700 
alleged to be already due to defendant No. 1 upon a promissory note. Theedebt 
which was supposed to be due to .Bhailal wes in respect of monies advanced by 
him upon khatas executed by defendant No.6. None of the khatas werg, howtver, 
produced. Bhailal appears to have died after the execution of the mortgage. 
The defendants, therefore, examined in support of their case Bhailal’s widow: 
She said that she had been to the Sub-Registrar’s office with Bhailal on the date 
the mortgage was executed, and that Bhailal was paid an amount of Rs. 2,800 
for which he passed areceipt. We have no doubt that on that date Bhailal execut- 
ed a receipt in favour of defendant No. 6. Such areceipt was, as a matter of fact, 
produced in Court. But we are not satisfied that, as a matter of fact, an}thing 
was due to Bhailal, nor that Bhailal was paid Rs. 2,800. We would go further 
and say that the story that anything was due to Bhailal and he was paid Rs. 2,800 
in repayment is not true. Bhailal was a man who was formerly in Government 
service, from which he retired and he was getting a pension of Rs. 12 per month. 
Apart from that, it appears that he owned shops. Bhailal’s widow said that 
they fetched a sum of Rs. 100 per month as rent at the time when she gave evidence, 
and formerly as much as Rs. 175 per month, Theoretically, it may be possible 
that prior to the commencement of the last war property fetched more rental value 
than in 1948, but except in cases of scares thet happened in very few cases, It is 
said that Ahmedabad was one of those cases, but we do not know that. In the 
second instance, if Bhailal was entitled to any sum of money from defendant 
No. 6 and he was paid at the time of the execution of the mortgage, considering 
that the suit was filed by the plaintiff in this case on October 5, 1989, one would 
expect that defendant No. 6 would tell Bhailal if he were alive, and his widow if 
he were dead, that as a question had been raised about the fraudulent character 
of the mortgage his notebooks would be required. No notebooks, however, were 
produced. Bhailal’s widow did not adequately explain why she was not in a 
position to produce the khata books, The learned advocate who appears for 
defendant No. 1 says that Bhailal has been paid and there is no reason now for 
Bhailal’s widow to take any further interest in the litigation and that is why she 
is not producing her notebooks. But we do not think that it is true in this case. 
Even when we take the case of the debt which defendant No. 1 says was owed to 
him by defendant No. 6, it appears that the cnly evidence which defendant No. 1 
had got withregard to a promissory note executed by defendant No. 6 in his favour 
was a writing in a book in which he had signed the promissory note. When he 
was asked about the book, he said that he did not know to whom the book belonged. 
Subsequently, he was called upon to produce the book which he did. He was then . 
asked to look into the book, and when he did so, it was pointed out that the hand- 
writing of the promissory note was that of defendant No. 6 and everything else 
was in his own handwriting or in the handwriting of a relative of his. It is obvious 
that a promissory note executed in such a book does not inspire any confidence 
as a promissory note executed in a book in which other promissory notes 
had been executed by other persons whose handwritings or signatures could 
not be forged would have done. We have no doubt that defendant No. 6 
was in straitened circumstances for a considerable time before 1986. He had 
mortgaged the residential house on, February 20, 1980, and there was evidence of 
his having been in straitened circumstances ever since, but that alone would 
not show that when defendant No. 6 and defendant No. 1 made a case that there 
was a debt taken by defendant No. 6 from defendant No.1 on December 22, 1986, 
that case is true. Defendant No. 1 is the son-in-law of defendant No. 6. It is 
said that he is also a retired Huzur Mamlatdar. After making due allowance for 
these things, we do not think in the absence of any other evidence that any amount 
was lent by defendant No. 1 to defendant No. 8 in 1986. On the whole, therefore, 
we are satisfied that the transaction of mortgage, dated June 14, 1988, between 
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the sons and the other wife of defendant No. 6 and defendant No 1 was a transac- 
tion fraudulent of the creditors. 

-The question which arises, however, in this case is: even so, what would be the 
relief to which the plaintiff is entitled? It is not in dispute now that the plaintiff 
has been paid the amount due upon the mortgage of February 20, 1980, after he 
filed the present suit. He obviously cannot get, therefore, a declaration that the 
sons’ interest is liable to be sold in execution of the decree which he obtained upon 
the fnortgage. He may get a declaration, inasmuch as he was a creditor at the 
date of the suit, that the transactions were fraudulent. There is another declara- 
tion which he wants, and it is that the transaction of mortgage was fraudulent. 
There is a further declaration which he wants, and itis that the son’s shares are 
liable to be brought to sale in the execution, of the personal decree which he obtained 
against defendant No. 6 in the suit against him and Mahalaxmi. 

Now, at the date when the plaintiff filed his present suit, any suit by him against 
the sohs for the debt due from Mahalaxmi was barred by time. In any case, it 
has not been shown to us that it was, as a matter of fact, in time. The lability 
of defendant No. 6 Was under his surety bond. There was no liability incurred by 
him under the mortgage because he did not execute the mortgage. What 
the surety bond stated was that in case Mahalaxmi did not pay the amount, defend- 
ant No. 6 would pay it himself. Now, the cause of action in a suit against defendant 
No. 6 in respect of the debt which is still due to the plaintiff in respect of the 
mortgage transaction between him and Mahalaxmi arose, therefore, on the date 
upon which Mahalaxmi failed to pay the amount of the mortgage money. That 
obviously must have been before the date of the suit which the plaintiff filed 
against Mahalaxmi. This suit he filed on December 8, 1984. The cause of action 
against the sons for a suit in respect of the same debt would be the same as the 
cause of action which the olaintiff had against the father. Because, even though 
there has been a dispute between the various High Courts as to the period of limi- 
tation against the sons, it has generally been accepted that the cause of action in 
a suit against the father and in a suit against the sons is the same, Now, inasmuch 
as the cause of action against defendant No. 6 in respect of the debt due from 
Mahalaxmi arose before the date of the previous suit, by the time the present suit 
was filed any suit against defendant No. 6 would obviously have been barred. 
So far as the sons are concerned, two cases are to be considered: is the period 
of limitation in a suit where there is no mortgage passed by the father or no charge 
created by the father on the joint family property three years, or six years under 
art. 120 of the Indian Limitation Act? But in case it is the plaintiff’s case that 
the present suit is in time, then, the plaintiff has to show that the cause of action 
for the suit in respect of the debt which Mahalaxmi did not pay arose six years 
before the date of the filing of the present suit, which was October 5, 1939. The 
plaintiff did not show that, as a matter of fact, the failure of Mahalaxmi to pay 
arose more than, six yeas before the date of the present suit. The learned advocate 
who appears on behalf of the plaintiff argued before us that the cause of action in 
this case arose when the property was sold and when. in the year he realised that 
there would be a deficit. But we fail to understand that the sale or the deficit 
has anything todo inthe matter. When the cause of action arises depends upon 
the terms of the bond, which specifically stated that defendant No. 6 would pay 
if Mahalaxmi did not pay. The cause of action, therefore, started upon, the failure 
of Mahalaxmi to pay. - 

It is contended, however, on bekalf ofthe plaintiff that even if_on the date upon - 
which the present suit was filed a suit against the sons would have been, barred by 
time, inasmuch as the plaintiff has obtained a decree against defendant No. 6, 
the plaintiff is entitled now to suefor a declaration, that in execution of the decree 
the sons’ interest is also liable to be brought to sale irrespective of any question 
as to whether at the time when the present suit was filed the plaintiff would have 
been able to obtain a decree for the debt against the sons. In support of this 
contention, reliance is placed on a ruling of this Court in Ramchandra Rango v. 
Annajt Venkatesh. The judgment in that case was given in similar circumstances, 
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and Lokur J.,2gho delivered it, upheld the case of a plaintiff who was suing the 
son for recovery of a debt due to him from the father long after a suit by the 
plaintiff against the son was barred by time, upon the view that when the suit is 
for a declaration that the decree against the father may be executed against the 
son’s interest there can be no objection to give that relief irrespective of the question 
of limitation. He relied upon the principle pcinted out by Hill J. in Nitay: Behari 
Saka Paramanick v. Hart Govinda Saha,} which is a recognised principle (p. 1048): 

“ That a decree-holder may sue to have it declared that the interests of third persons may be 
made liable for the satisfaction of a decree made in a suit to which they were not parties, although 
the decree was one in execution of which ordinarily the rights and interests of the judgment- 
debtor alone could be disposed of.” 


And he cited as a simple illustration of the application of this principle the case of 
Mathura Prasad v. Ramchandra Rao?, What we are concerned with m the present 
case is the position of a creditor who wishes to execute a decree whioh he obtained 
against the father, after the date of partition. The case is not merelyethat of a 
partition having intervened between the date ofthe decree and the date upon which 
execution was sought. The decree itself, as a matter of fact, was obtained after 
there was a partition between the father and the sons. The question which arises 
is aS to whether the remedy of a suit for recavery of the debt against the son not 
being available to the plaintiff, he can sue for a declaration that the decree obtained 
by him against the father after partition can be executed without a suit for recovery 
of the debt against the sons. We have no doubt that the principle which was 
stated by Hil J. in Nitayt Behari Saha Paramanick v. Hari Govinda Saha is, with 
respect, a correct principle. But the learned Judge stated that principle in con- 
nection with a case in which the plaintiffs were represented in the suit as a result 
of which their property was sold by the defendant on the record of that suit. In 
Nitayt Behari Saka v. Hari Govinda the plairtiffs sought to set aside the sale of 
.Sħikmi taluka, or in the alternative for a decliration that the sale did not affect 
their rights, on the allegation that defendants Nos. 8 and 4 who were the proprietors 
of a certain share of the estate under which the said taluk was held had obtained 
a collusive decree for arrears of rent for the years 1298 and 1299 (B.S.) against 
defendant No. 1 who was a joint owner of the taluk with the plaintiffs, and in 
execution thereof fraudulently caused the disputed property to be sold, which 
defendant No. 1 purchased in the name o? defendant No. 2. The defence 
(inter alia) was that the sale was not brought about by fraud or collusion, and that 
the rent suit having been brought aguinst the registered tenant defendant No. 1, 
the whole tenure passed by the sale. It was held in that case, one of the Judges 
dissenting, that— oan 
“ inagmuch as if appeared that the share sold away stood in the name of defendant No. 1 

ulone: that the zemindar used to sue defendant No. 1 for rent for the said share ; that the de- 
fendant No. 1 used to realize a rateble share of costs, road cesses, ete., which he was bound to 
pay under rent decrees obtained against him, from the plaintiffs sometimes amicably and generally 
_ by contribution suits ; and that the defendants Nos. 8 and 4 who were the fractional shareholders 

uf the zemindari sued the defendant No. 1 as usual for rent for the years 1208 and 1299 (B.S.) 
and obtained a decree, the sale though in terms only a sale of the right, title and interest of the 
judgment-debtor, really passed the right, title and interest, not only of the registered tenant, 
but also of the unregistered co-owners whom he reprezented.” 
The question in that suit was: what passed at that auction-sale? That, in its 
turn, Involved the question as to whom the registered tenant represented. Did he 
‘represent himself or the unregistered co-ownars who, so to speak, came under 
him? The view which was taken was that. in view of the facts which I have 
mentioned above, the registered tenant represented also the unregistered co-owners 
and consequently the decree which was obtained against the registered tenant 
could also be executed against the un-registered co-owners. It is true that, when 
stating the principle, Hill J. did not confine it to a case where the declaration 
sought was that the decree could be executed against persons represented by the 
defendants, But all the same, it must not be ignored that the principle was applied 
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to a case in which the decree was obtained against the defendant in his representa- 
tive capacity, and what was held was that what passed at the auction-sale was 
not only the share of the actual tenant but of everyone whom he represented. 
This case was followed by the Allahabad High Court in a later decision which 
also Lokur J. quotes. ‘But in that case, there was a decision upon a preliminary 
point by a trial Court, in which a simple money decree had been obtained by a 
credjtor against one Sarju Prasad. In execution of that decree the decree-holder 
attathed certain property as that of Sarju’Prasad, but the latter’s sons raised 
objections and got the property released from attachment. The decree-holder 
thereupon filed a suit against them for a declaration that the property in question 
was liable to attachment and sale in execution of his decree. It was contended 
by the defendants that they had separated from Sarju Prasad twenty years 
previously and the debt was not binding on them. ~The trial Court dismissed the 
suit as not maintainable, sustaining the preliminary objection, to the effect that the 
plaintiff qught to have made the defendants parties to his original suit if he wanted 
to bind them. Lokur J. stressed that the High Court held that such a suit would 
lie, and that it was no bar thereto that the plaintiff had omitted to make the sons 
parties to his original suit. To that obviously no objection can be taken. But it 
is not.as if, after a finding was recorded that the sons had separated from Sarju 
Prasad twenty years previous to the incurring of the debt, the Court held that 
there still was no objection to the suit that the sons had not been made parties to 
the suit against Sarju Prasad. Inasmuch as the trial Court had upon a preliminary 
issue and without investigating the facts straightaway dismissed the suit holding 
that the sons were not made parties to the previous suit, it was held that the dis- 
missal must be set aside; and that was obviously on the ground that in case there 
was no partition between the father and the son, as the defendant contended, the 
father would represent the sons at the time when the debt was incurred and even 
afterwards till there was a partition he would represent the sons. In such a case, 
the suit for a declaration that the decree which was obtained against the father 
could be executed against the sons would succeed because when the decree was 
obtained the father would represent the sons as there was no partition. In the 
same case, reference was made to an earlier case of the Allahabad High Court. 
The case of Dharam Singh v. Angan Lal’ merely stated that even if the creditor 
had not impleaded the son in his previous suit, his omitting to do so does not deprive 
him of his subsequent remedy against the son. No question of limitation was 
involved in the case and all that was held was that even if the decree was obtained 
against the father, it was open to the father’s creditor to establish the son’s obliga- 
tion to pay his father’s debt. Inthecaseof Muhammad Askari v. Radhe Ram Singh,? 
“ The plaintiff sued B and M, alleged to be the managing members of a joint Hindu family, 
for sale upon four mortgages executed by them in respect of property owned by the joint family 
and obtained a decree in 18904. He brought the present suit against defendants Nos. 1 to 15, 
other members of the same family, said to be the brothers, brother’s sons and cousins of B and M, 
claiming enforcement of the same mortgages against the said defendants by sale of their interests 
in the mortgaged property. Held, that the cause of action against the defendants Nos. 1 to 15 
on the mortgages In suit was not merged jn the decree of 1894, and that the suit against them is 
not barred.” 
All that was held, therefore, in the earlier cases of Allahabad High Court, was that 
notwithstanding the fact that some of the persons who were liable were not made 
parties to the earlier suit, a suit could be filed against them later and a decree passed 
in case they were so liable. The principle which was stated, therefore. in the 
case of Nitayi Behari Saha Paramanick v. Hart Govinda Saha and in the case of 
Matsura Prasad v. Ramchandra Rao must be confined to those cases in which a 
declaration is sought that the decree can be executed against persons who were 
not parties to it, on the ground that the defendant represented them. Such a 
contention cannot obviously be made in the case of a decree obtained against 
the father after his partition from the son even in respect of a pre-partition debt 
binding upon the son. It is quite true that the pious obligation of a son to pay the 
debt of his father does not come to an end by the mere fact that the creditor has 
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sued the father and obtamed a decree. Jt can come to an end only when the decree 
is satisfied ; but it does not follow that the obligation can be enforced much less 
that ıt can be enforced in execution of the decree obtained against the father. 
Just as the effect of a rule of limitation may be that a right remains, though the 
remedy is barred, similarly, upon the application of the rule, the obligation of the 
son may remain, though there may be no way xnown to law of enforcing it. 

The plaintiff will not, therefore, get the declaration in respect of the debt due 
to him from defendant No. 6 for Mihalaxmi’s mortgage dues. 4 

The decree of the trial Court will, therefore, be modified and the plaintiff will 
be given a declaration that the partition was fraudulent in so far as it did not make 
any provision for the payment of the debt due upon the mortgage of February 1980. 
He will also be given a declaration that the mortgage in favour of defendant No. 1 
was fraudulent of the creditors. i 

The plaintiff has, however, failed with regard to the claim of the dẹbt due from 
defendant No. 6 for Mıhalaxmi’s mortgage amount. Each party wil thérefore, 
bear its own costs throughout, 

Decree modified. 


ee 





Before Mr, Justice Baodekar and My. Justice Dieii. 


SANTIMMAPPA VENKAPPA KONNUR v. BALBHIM CO-OPERATIVE 
) CREDIT SOCIETY OF HEBSUR.* 


Civil Procedure Code (Act VP of 1908),O. XXT, rr. 98,91,92—Civtl Procedure Code (Act XIV of 


18682), Sec. 815—Decree—Eaecution—Sale—Preperty Sold not belonging to judgment debtor 
Suit for refund of purchase money—Procedure for such sutt—Indian Contract Act (IX of 1872), 
Sec. 66——-Contract discovered to be vutd—dObligation to return consideration money—Whether 
at Court sale guarantee of title assumed to be given. 

A suit by an auction purchaser at a Court sale for refund of purchase money from the 
judgment creditor on the ground that the judgment-debtor had no saleable interest in the 
property sold, does not lie' under the Civil Procecure Code, 1908, unless the procedure laid 
down in O. XXI, rr. 91, 92 and 93, is followed. re 

Raloant Raghunath v. Bala,’ followed. 
Rustomjt Ardeshir Irani v. Vinayak Gangadhar Bhat, distinguished. 

Either under the Civil Procedure Code of 1882 cr under the Civil Procedure Code of 1908 
there is no implied warranty of title in the prop2rty sold at an auction sale in execution 
of a decree. i 


The principle upon which s.65 of the Indian Contract Act, 1872, proceeds is the right 
of one party to a contract for the restoration of the advanta,e which has been received by 
the other party either because both the parties originally thought the contract to be good 
but it was subsequently discovered to be a void agreement or because of some action 
on the part of the other contracting party the contract subsequently becomes void. 


Surr for refund of money. 

In 1929 the Balbhim Co-operative Credit Society of Hebsur (defendant) 
obtained an award for Rs. 576-18-8 under the Co-operative Societies Act against 
one Basawwa, and in cxecution of it brought to sale two lands as belonging to 
her. 

Venkawwa, another creditor of Basawwa, brought a suit against her in 1928, 
and obtained a money decree. 

On January 29, 1980, Basawwa adopted one Mallikarjunagowda. 

In 1981 Venkawwa cxecuted her decree and the self-same two lands were sold 
in execution as belonging to her judgment-debtor Basawwa, on February 15, 1984. 
They were purchased by Santimmappa for Rs. 2,051. 


* Decided, September 6,1949. Second Appeal 1948. 
No. 985 of 1046, from the decision of 1 (1922) I.L.R. 46 Bom. 883, 


B. K. Dalvi, District Judge at Dharwar, in 8.c. 24 Bom. L.R. 808. 
Appeal No. 118 of 1045, confirming the decree 2 (10910) I.L.R. 85 Bom. 29, 
passed by A. C. Sequeira, Civil Judge (Senio: §.c. 12 Bom. L.R. 728. 


Division) at Hubli, in Civil Suit No. 888 of 
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to a case in which the decree was obtained against the defendant in his representa- 
tive capacity, and what was held was that what passed at the auction-sale was 
not only the share of the actual tenant ‘but of everyone whom he represented. 
This case was followed by the Allahabad High Court in a later decision which 
also Lokur J. quotes. But in that case, there was a decision upon a preliminary 
point by a trial Court, in which a simple money decree had been obtained by a 
creditor against one Sarju Prasad. In execution of that decree the decree-holder 
attaehed certain property as that of Sarju Prasad, but the lattér’s sons raised 
objections*and got the property released from attachment. The decree-holder 
thereupon filed a suit against them for a declaration that the property in question 
was liable to attachment and sale in execution of his decree. It was contended 
by the defendants that they had separated from Sarju Prasad twenty years 
previously and the debt was not binding on them. The trial Court dismissed the 
- suit as not maintainable, sustaining the preliminary objection to the effect that the 
daca ti to have made the defendants parties to his original suit if he wanted 
to bind Them. Lokur J. stressed that the High Court held that such a suit would 
lie, and that it was no bar thereto that the plaintiff had omitted to make the sons 
parties to his original suit. To that obviously no objection can be taken. But it 
is not as if, after a finding was recorded that the sons had separated from Sarju 
Prasad twenty years previous to the incurring of the debt, the Court held that 
there still was no objection to the suit that the sons had not been made parties to 
the suit against Sarju Prasad. Inasmuch as the trial Court had upon a preliminary 
issue and without investigating the facts straightaway dismissed the suit holding 
that the sons were not made parties to the previous suit, it was held that the dis- 
missal must be set aside; and that was obviously on the ground that in case there 
was no partition between the father and the son, as the defendant contended, the 
father would represent the sons at the time when the debt was incurred and even 
afterwards till there was a partition he would represent the sons. In such a case, 
the suit for a declaration that the decree which was obtained against the father 
could be executed against the sons would succeed because when the decree was 
obtained the father would represent the sons as there was no partition. In the 
same case, reference’ was made to an earlier case of the Allahbad High Court. 
The case of Dharam Singh v. Angan Lal’ merely stated that even if the creditor 
had not impleaded the son in his previous suit, his omitting to do so does not deprive 
him of his subsequent remedy against theson. No question of limitation was 
“ involved in the case and all that was held was that even if the decree was obtained 
against the father, it was open to the father’s creditor to establish the son’s obliga- 
_ tion to pay his father’s debt. In the case of Muhammad Askari v. Radhe Ram Singh,* 
“The plaintiff sued B and M, alleged to be the managing members of a joint Hindu family, 
for sale upon four mortgages executed by them in respect of property owned by the joint family 
and obtained a decree in 1894. He brought the present suit against defendants Nos. 1 to 15, 
other members of the same family, said to be the brothers, brother’s sons and cousins of B and M, 
claiming enforcement of the same mortgages against the said defendants by sale of their interests 
in the mortgaged property. Held, that the cause of action against the defendants Nos. 1.to 15 
on the mortgages in suit was not merged in the decree of 1894, and that the suit against them 1s 
not barred,” 
All that was held, therefore, in the earlier cases of Allahabad High Court, was that 
notwithstanding the fact that some of the persons who were liable were not made 
parties to the earlier suit, a suit could be filed against them later and a-decree passed 
in case they were so liable. The principle which was stated, therefore, in the 
ease of Nitayt Behari Saha Paramantck v. Hart Govinda Saha and in the case of 
Mathura Prasad v. Ramchandra Rao must be confined to those cases in which a 
declaration is sought that the decree can be executed against persons who were 
not.parties to it, on the ground that the defendant represented them. Such a 
contention cannot obviously be made in the case of a decree obtained against 
the father after his partition from the son even in respect of a pre-partition debt 
binding upon the son, It is quite true that the pious obligation of a son to pay the 
debt of his father does not come to an end by the mere fact that the creditor has 
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sued the father and obtained a decree. ` It can come to an end only when the decree 
is satisfied ; but it does not follow that the obligation can be enforced much less 
that it can be enforced in execution of the decree obtained against the father. 
Just as the effect of a rule of limitation may be that a right remains, though the 
remedy is barred, similarly, upon the application of the rule, the obligation of the 
son May remain, though there may be no way known to law of enforcing it. 

The plaintiff will not, therefore, get the declaration’in respect of the debt on 
to him from defendant No. 6 for Mahalaxmi’s s mortgage dues, 

The decree of the trial Court will, therefore, be modified and the P will 
be given a declaration that the partition was fraudulent in so far as it did-not make 
any provision for the payment of the debt due upon the mortgage of February 1980. 
He will also be given a declaration thas the mortgage in favour of defendant No. 1 
was fraudulent of the creditors. 

The plaintiff has, however, faled with regard to the claim of the debt due from 
defendant No. 6 for Mahalaxmi’s mortgage amount. Each party wil, tprectore, 
bear its own costs throughout. . 

Decree modified. 


Before Mr. Justice Ravdekar ad Mr. Justice Dixit. 


SANTIMMAPPA VENKAPPA KONNUL v. BALBHIM CO-OPERATIVE 
CREDIT SOCIETY OF HEBSUR.* = 


Civil Procedure Code (Act V of 1908), 0O. XXI, rr. 93, 91, 92—Cipil' Procedure Code (Act XIV of 
1882), Sec. 315—Decree—Execution—Sale—Property sold not belonging to judgment debior-— 
Suit for refund of purchase money—Procedure for such sutt——Indian Contract Act (IX of 1872), 
Sec. 65—Contract discovered to be void-—Obiigaiton to return consideration D 
at Court sale guarantee of title assumed ta be given. 


_ When an auction sale is not set aside under O. XXI, r. 92, of the Civil Procedure Code, 
1908, a suit by an auction purchaser at a Court 3ale for refund of purchase money from the 
judgment creditor on the ground that the judgment creditor has no saleable interest m the 
property sold does not lie under the Code, though a suit for money had and received en the 
ground of total failure of consideration may lie. 

Balvant Raghunath v. Bala,! followed. 
Rustomji Ardeshir Irani v. Vinayak Ganzadhar Bhat,’ distinguished. 

Either unde- the Civil Procedure Code of 188% or under the Crvil Procedure Code of 1908 
there 1s no implied warranty of title i in the property sold at an auction sale, in execution ofa 
decree. 

The principle upon which s. 65 of the Indian Contract Act, 1872, posed is the right of one 
party to a contract for the restoration of the advantage which has been received by the other 
party either because both of the parties originally thought the contract to be good but it was 
subsequently discovered to be a void agreement or because of some action on the part of the 
other contracting party the contract subsequently becomes void. 


Suit for refund of money. 

In 1929 the Balbhim Co-operative Credit Society of Hebsur (defendant) 
obtained an award for Rs. 576-18-8 under the Co-operative Societies Act against 
one Basawwa, end in execution of it brought to sale two lands as belonging to 
her. 

Venkawwa, another creditor of Basawwa, brought a suit against her in 1928, 
and obtained a money decree. 

On January 29, 1980, Basawwa adopted one Mallikarjunagowda. 

In 1981 Venkawwa executed her decree and the self-same two lands were sold 
in execution as belonging to her judgment-debtor Basawwa, on February 15, 1984. 
‘They were purchased by Santimmappa for R.s. 2,051. 


* Dicided, September 6, 1949. Second Appeal at Hubli, in Civil Suit No. 888 of 1043. 
No. 985 of 1946, from the decision of B. K. ~ (1922) LL.R. 46 Bom. 888, 
Dalvi, District Judge at Dharwar, in Appeal S.C. 24 Bom. L.R. 808. 

No. 118 of 1045, confirming the decree passed 2 (1910) ILL.R. 85 Bom. 29, 
by A. C. Sequeira, Č Civil Judge (Senior Division) s.c. 12 Bom. L.R. 728. 
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The purchase money was rateably distributed between the defendant and 
Venkawwa, when the former got Rs. 609-8-0, and Rs. 1,441-8-0 were received by 
Venkawwa. l 

Mallikarjunagowda brought a suit against the plaintiff, the defendant, and Ven- 


kawwa to recover possession of the lands, on the allegation that the property sold < 


belonged to him through his adoptive father and were not liable to besold in execu- 
tion of decrees against Basawwa. The suit was-decreed in the trial Court on 
Octdber 81, 1935. On appeal, the decree was reversed and the suit was dismissed 
on July 22, 1987. On second appeal the High Court restored the decree of the 
trial Court on February 8, 1940. In execution of his decree, Mallikarjunagowda 
took possession of the lands on August 10, 1940. l 

The plaintiff compromised his claim against Venkawwa. 

On September 10, 1948, the plaintiff filed the present suit against the defendant 
to recover Rg. 609-8-0, which the latter had received on rateable distribution. 

The“fM%el Court dismissed the suit, observing as follows :— 


“«.,.«there is a clear distinction between auction sales and private sales. In the case of 
a private sale, there is either an express or implied warranty of title. If it subsequently turns 
out that the property transferred did not belong tothe vendor, the vendecisin equity and justice 
entitled to got back his sale consideration. In an auction sale which takes place against the 
will of the judgment-debtor, there could possibly be no warranty of title on behalf of the judgment- 
debtor. Nor does the decree-halder, through the sale officer, glve any guarantee; he merely 
puts for sale the rights and interest which the judgmeft-debtor might possess in the property. 
The auction purchaser who purchases the property, therefore, takes a risk, and if it turns out 
that the judgment-debtor really has no interest in the property sought to be sold, it is the mis- 
fortune of the auction purchaser. Unless there is a special remedy provided for compensation, 
I fail to discover any rule of equity which would entitle him to get back his money.”’ 


On appeal, the decree was confirmed by the lower appellate Court, for the 
following reasons :— 


“ ,... there is a conflict of decisions on the point involved in this suit. One view is represent. 
ed by the following rulings :—@aloant v. Bala (1.L.R. 46 Bom. 888), Muthu Kwnaraswami Pillai 
v. Muthuswamt Theoan (1.L.R. 50 Mad. 689), Surendra Kumar Singh v. Srichand Nahata (1085) 
I.L.R. 15 Pat. 808, (F.B.), Amarnath v. Chhote Lal Durga Prasad, [1938] All. 922, r.B.), Amal 
Chandra v. Ram Swarup, [1939] A.LR. Cal. 810, and Mirza Jan v. Ghulam Raza, [1941] A.LR. 
Pesh. 41 K. The view propounded in these rulings is this. There is no warranty of title given 
to an auction purchaser, whether he be a stranger or the decree-holder himself, in an auction sale, 
A right was given to an auction-purchaser to recover the purchase money either by a summary 
proceeding or by a suit under s. 815 of the Civil Procedure Code, 1882; but that section was 
amended by the Code of Civil Procedure, 1908, by which the right to recover the money by a sult 
is taken away, and the auction-purchaser can now claim back his money under r. 93 of O. XXI, 
Civil Procedure Code, 1908, only if he succeeds in setting aside the sale under r. 91 of O. XXI, 
the period of limitation for which is only 30 days. If the remedy of setting aside the sale under 
r. 91 gets time-barred, then neither the auction-purchaser nor the decree-holder can-claim back 
his money even though the sale is subsequently set aside at the instance of a third party. The 
other view is represented by the following rulings :—Bahadur Singh v. Ram Phal, [1980] A.LR. 
Oudh 148, F.B., Macha Koudan v. Kottora Koundan, L.L.R. 59 Mad. 202, F.B., and Mehr Chand 
v. Milkhi Ram, I.L.R. 18 Lahore 018, ¥.n. These rulings proceed on equitable grounds. The 
view is that when a sale is set aside at the instance of a third party, then there is a total failure 


of consideration and the auction-purchaser can proceed against the decree-holder to recover the ' 


purchase money as money had and received. The ground for this view is that there is some 
guarantee of title held out to the decree-holder since he takes out the property for sale alleging 
that his judgment-debtor has at least some title to it, and when it is subsequently found that there 
was no title in the judgment-debtor at all, then the decree-holder in equity is bound to refund the 
money to the auction-purchaser as money had and received on total failure of consideration, 
These rulings further hold that such a right is always inherent in equity, and it was simply 
recognised under s. 815 of the old Code and by the amendment of that section by the Code of 
1908 it was not taken away, because the Civil Procedure Code is concerned only with the proce- 
dural Jan and it could not create or take away the rights already subsisting. As a corollary to 
this the decision in Mehr Chand v. Milkhi Ram further holds that in such an action by the auction- 
purchaser the decree-holder can resist the claim on the ground of fraud, knowledge etc. Between 
these two sets of rulings I am bound to follow the Bombay view in preference to the above view 
L.R,—8, 
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Mr. Bhandiwad for the appellant, however, relied on Rustomji v. Vinayak (12 Bom. L.R. 723) 
which allowed in such a case refund cf purchase money on the ground that there was an implied 
warranty at an auction sale. But that authority was not followed in Balcani v. Bala (1.L.R. 46 
Bom, 833) on the ground that it was a decision under the old Code of Civil Procedure and Macleod 
C.J. Zurther doubted its correctness in these words :—~‘ I doubt very much whether there was any 
necessity to base the right given by the legislature under the Code of 1882 to a purchaser to file 
a suit to recover his purchase money on a warranty.’ In this connection I may particularly draw 
attention to the decision in Amarncth v. Chhcte Lal Durga Prasad, [1988] All. 922, F.B., 1n Which 
this point has been exhaustively dealt with and the whole case-law from the year 2869 right up 
to the full bench decisicns of the Oudh, Lahore and Madras High Courts and the various amend- 
ments in this connexion of the Civil Procedure Code from 1859 to 1908 have been fully discussed.” 


The plaintiff appealed to the High Court. 


The appeal was heard by Shah J. on August 15, 1949, when his Lordship referred 
it to a division bench in the following terms : 


Suan J. This second appeal raises a question of some importance eek 
there is a sharp conflict of opinion in the different High Courts in India, and there 
appears to be also a conflict of decisions in this Court. 

The point that arises for consideration is, whether an auction purchaser at a 
Court auction, is entitled to file a suit for obtaining refund of the monies paid by 
him for purchasing the property when he finds after confirmation of sale that the 
judgment-debtor had no saleable interest in the property, which was put up for 
` sale at the instance of a judgment-creditor. In Surendra Kumar Singh v. Srichand 
Nahata, Amarnath v. Chhote Lal Durga Prasad, Amal Chandra Banerji v. Ram 
Swarup Agarwala and Rameshwarlal v. Ram Charan‘, the view taken is that an 
auction purchaser has no right to file a suit for obtaining a refund of the purchase 
money, even if it is found that the judgment-debtor had no saleable interest in the 
property which was put up for sale. These cases proceeded on the ground that at a 
Court auction there 1s no guarantee of title and consequently the auction purchaser 
purchases the property at his own risk. In order, however, to mitigate the hard- 
ship which may be caused to an unwary auction purchaser who may ultimately 
find that the judgment-debtor had no saleable interest whatever m the property 
putup for sale, the Legislature has provided in r. 98 of O. X_XI of the Civil Procedure 
Code that an auction purchaser is entitled, on a sale being set aside under r. 91 
ofthat Order on the ground that the judgment-debtor has no saleable interest in the 
property, to obtain a refund of the purchase money. The other Courts in India in 
Macha Koundan v. Kottora Koundan,? Mehr Chand v. Milkhi Ram® and Bahadur 
Singh v. Ramphal,” all three full bench decisions, have taken the view that an 
auction purchaser has a right to file a suit for refund of purchase-money where by 
reason, of facts discovered subsequent to an auction purchase, the auction, purchaser 
finds that the judgment-debtor had no saleable interest in the property put up for 
sale at the date of the auction sale. The Madras High Court proceeded to decide 
the question more on the ground of equity than on a strict construction of the 
statutory provisions. In the case of Macha Koundan v. Kottora Kaundan 
Mr. Justice Ramesam observed (p. 203) : 

“ Under the circumstances it is unconscionable that the decree-holder should retain the 
benefit of the money so obtained and the auction-purchaser should lose it, and one would think 
‘that the auctionu-purchaser would have a right of action for money had and received under the 
general law and not under any code of procedure.” 

His Lordship further observed (p. 210) : 

“ As already observed, the right to obtain a refund being recognised by the Code, the remedy 
by way of suit exists nob because the Code gave it but because every right can be enforced by a 
suit. When the present Civil Procedure Code was passed, the Legislature limited the right of the 
uuction-purchaser to obtain a refund in execution to cases where the sale was set aside by the 
executing Couit under Order XXI, rule 02, i.e., where an application is made under rules 89» 


J (1935) I.L.R. 15 Pat. 308, F.B. 5 ae LL.R. 59 Mad. 202, F.B. 
2 [1938] All. 922, F.D. 6 (1932) LL.R. 13 Lah. 618, F.B. 
3 [1939] 1 Cal. 452. 7 (1929) LL.B. 6 Luck. 552, F.B. 
4 [1988] A.I,R. Pat. 447. 
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90 or 91. But in cazes where the executing court does not set aside the sale but the sale turns 
out to be futile by the finding in another litigation—that the judgment-debtor has no saleable 
intérest—this provision, viz., Order XXI, rule 98, cannot apply.” 


He further observed (p. 211) : 


“ The object of the Code is to provide a speedier remedy in execution under certain special 
circumstances. The right of suit under other circumstances remains under the general law.” 


The ground given by the learned Judges of the Madras High Court was that 
notwithstanding the fact that at a court auction no title is guaranteed and the 
auction purchaser purchases the property with his eyes open, he is still entitled on 
equitable grounds to file a suit for refund of the purchase money paid, when it is 
found that the judgment-debtor had no title whatever to the property sold. ' The 
decision of the Lahore and the Oudh Courts have proceeded upon similar 
grounds. |. 

. Therfave been two decisions of this High Court of which it is difficult to re- 
concile the principle. They are the decisions in Rustomji Ardeshir Irani v. Vinayak 
Gangadhar Bhat! and Balvant Raghunath v. Bala.? It is true that the case in 
Rustomjs Ardeshir Irani v. Vinayak Gangadhar Bhat did uot arise under the Civil 
Procedure Code of 1908 but it arose under the Civil Procedure Code of.1882: s. 315 of 
that Civil Procedure Code of 1882, which enabled an auction purchaser to have the 
sale set aside, was in the following terms : 

“ When a sale of immoveable property is set aside under section 312 or 818, or when it is 
found that the judgment-debtor had no saleable interest in the property which purported to be 
sold aud the purchaser is for that reason deprived of it, the purchaser shall be entitled to receive 
back his purchase money (with or without interest as the Court may direct) from any person to 
whom the purchase-money has been paid.” 


Now the section in the form in which it stood before the year 1908 clearly contem- 
plated the institution of a suit for obtaining a refund of the purchase price paid, 
if ultimately the auction purchaser was deprived of the property. Since the 
year 1908 the provision which substituted the provision of s. 815 of the Civil 
Procedure Code of 1882 is in entirely a different form. Order XXI, r. 98, provides : 

“ Where a sale of immoveable property is set aside under rule 92, the purchaser shall be 
entitled to an order for repayment of his purchase-money, with or without interest as the Court 
may direct, against any person to whom it has been paid.” 


This provision contemplates the filing of an application in execution proceedings 
for obtaining a refund of the purchase-money paid by the auction purchaser, 
when it is found that the judgment-debtor had no saleable interest in the 
property sold. If, therefore, the case in Rustomji Ardeshir Irani v. Vinayak 
Gangadhar Bhat had been, decided on the construction of s. 815 of the Civil Pro- 
eeduré Code of 1882, it could not be said that there was a conflict between that 
decision and the decision in Balwant Raghunath v. Bala, to which I will presently 
refer. . But the learned Chief Justice in the case in Rustomji Ardeshir Irani v. 
Vinayak Gangadhar Bhat decided the case on a very much larger ground. He held 
that where property is put up for sale at a court auction a contractual relation 
arises between the judgment-creditor and the auction-purchaser. He further 
held: that under the Civil Procedure Code there is an implied warranty of some 
saleable interest when, the right title and interest of the judgment-debtor is put 
up for sale, and the auction purchaser’s right based on such a warranty to obtain 
a refund under certain conditions of the purchase-money must be recognised. 
The learned Chief Justice observed (p. 84) : 

“The liability of the judgment-creditor under the ciroumstances to refund the purchase 
money which has been paid to him at a Court-sale being thus established, there can be no objection 
to treating the relations of the parties, namely, the judgment-creditor and the Court-sale purchaser, 
as relations in the nature of contract.”’ 


The learned Chief Justice further held that, where it was ultimately found that the 
auction purchaser was not entitled to anything under the auction purchase, 16 
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must be assumed that his consent was obtained by misrepresentation. There 
being entire failure of consideration and the money undisputedly having gone into 
the hands of the judgment-debtor, the Court would miake a decree for the retutn 
of the purchase money with interest. With zreat respect, it is difficult to agree 
with the reasons given by the learned Chief Justice. The Court is not an agent 
of the judgment-creditor for the purpose of selling the property, and at a court 
auction| the judgment-creditor and the aucticn purchaser do not enter into sany 
relation which can culminate in a contract. The Court purports to put¢to sale the 
right title and interest of the judgment-debtor andthe auction purchaser purchases 
that interest always at his own risk. It maz turn out that the-right, title and 
interest of the judgment-debtor in a particular property is nil. But if the auction 
purchaser without any fraud or misrepresentation on the part of the judgment- 
creditor with his eyes open purchases the right title and interest of the judgment- 
debtor, it would not be open to him to claim a refund of the purchase ey on 
some unspecified ground of equity, if it is found that the judgment-debtof had no 
interest in the property which came to be solc. In such a case no cause of action- 
ean be founded on a breach of contract; and there is no other ground on which 
the action can be sustained. If, after a court sale is confirmed, it is found that 
the judgment-debtor had no intarest in the property sold, it is obvious that either 
the auction, purchaser or the judgment-creditor must suffer. If refund is directed, 
the judgment-creditor must part with the money recovered by him in execution 
and he has no other remedy because his decres still remains satisfied and he is not 
entitled to levy execution again. If refund is not directed, the auction purchaser 
suffers, in that he gets nothing out of the property agreed to be purchased by him. 
If, therefore, both the judgment-creditor and the auction purchaser have acted 
honestly, I fail to see what higher equity there is in the auction purchaser who has 
entered into a transaction which has an element of speculation which would justify 
the Court in compelling the judgment-credita> to part with the fruits of his decree 
recovered often after considerable trouble, expense and harassment in the execution 
proceedings. Sg 

In the case in Mahomed Kala Mea v. Haroerink', which was referred to by the 
learned Chief Justice, a court auction was set aside on the ground of fraud and 
misrepresentation by the court officers. But the principle of that decision cannot 
have any application to a case where the court officers are innocent and have 
acted bona fide and the judgment-creditor believing that the judgment-debtor 
has had some interest in the property, has applied to the Court for sale of that 
interest. It cannot be said in such a case that there is any misrepresentation which 
would justify an order for refund of the purchase money ; and that view is supported 
by the decision in the case of Baloant Raghuncth v. Bala, In that case the plaintiff 
who was an auction purchaser in execution of a decree obtained by defendant 
No. 4 to that suit against defendants Nos. 5 and 6, filed a suit seeking to obtain 
possession of the property from defendants Nes. 1 to 8, who were in, possession, and 
alternatively for a refund of the purchase money. The subordinate Courts came 
to the conclusion that the title of defendanis Nos. 5 and 6 was extinguished by , 
reason, of adverse possession in favour of defendants Nos. 1 to 3 and consequently 
the plaintiff was not entitled to obtain possession of the property. Sir Norman 
Macleod in dealing with the case against defendant No. 4 pointed out that 
the terms of old s. 815 of the Civil Procedure Code were entirely different from the 
terms of O. XXI, r. 98, of the Civil Procedure Code of 1908, and held that in the 
absence of fraud or misrepresentation an auction purchaser had no right under the 
Civil Procedure Code of 1908 to file a suit to obtain a refund of the purchase money. 
The learned Chief Justice referred to the derision of the Privy Council in Dorab 
Ally Khan v. Abdool Azeez? and pointed ott that in a sale under a decree of a 
Court there is no warranty of title, and if, after the property is sold at a court 
auction, the auction purchaser is evicted under a title paramount to that of the 
judgment-debtor, the auction purchaser has no remedy against either the officer 
who puts the property to sale or the judgment-creditor. Thelearned Chief Justice 
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also referred to the case in Rustomji Ardeshir Irani v. Vinayak Gangadhar Bhat 
and quoted'a passage from the judgment of Sir Basil Scott, and observed that it was 
not necessary to base the right given by the Legislature under the old Code of 1882 
to a purchaser to file a suit to recover his purchase money on a warranty. Follow- 
ing the decision of the Allahabad High Court in Nannu Lal v. Bhagwan Das! 
and the decision of the Madras High Court in Parvathi Ammal v. Govindasami 
Pilipi? the learned Chief Justice held that under the provisions of the Code of 
Civil Procedure of 1908, O. XXI, r. 91, an auction purchaser can obtain a refund, 
of the purchase money only by an application in execution proceedings and not by 
way of a separate suit. 

In my view, there is a conflict between the principle of the two decisions in 
Rustomjt Ardeshir Irani v. Vinayak Gangadhar Bhat and Balvant Raghunath v. Bala 
inasmuch as the earlier decision holds that there is a cause of action arising by 
reason of a selation in the nature of contract in favour of an auction purchaser who 
finds afttr the sale is confirmed that the judgment-debtor had no saleable interest 
in the property sold, whereas it is held in the case in Balvant Raghunath v. Bala 
that apart from the cases in which there is fraud or misrepresentation, there is no 
cause of action on which a suit can be maintained by an auction purchaser against 
a judgment-debtor when it is found that the judgment-debtor had no saleable 
interest in the property sold. In view of this conflict in the two decisions of this 
Court, I refer the case to a division bench. 


The reference was heard by a division bench composed of Bavdekar and 
Dixit JJ. 


B. N. Gokhale, for the appellant. 
G. P. Murdeshwar, for the respondent. 


BavpDEKAR J. The respondent Co-operative Credit Society had obtained an 
award in 1929 for Rs. 576-18-8 against one Basawwa under the Co-operative 
Societies Act. The property in suit was sold in execution of that award on February 
15, 1984. It appears that prior to this sale the property in suit had already been 
attached by another creditor and the sale price was distributed between the 
respondent Co-operative Credit Society and the other creditor, but there has been 
a compromise subsequently between the latter and the auction purchaser of the 
property and we will not be concerned with him, therefore, in the present appeal. 
The respondent Co-operative Credit Society refused to compromise the matter 
and consequently the suit has come to this Court. The reason why the auction 
purchaser was required to file a suit is that on February 15, 1934, one person 
claiming to be the adopted son of Basawwa adopted on January 29, 1980, sued the 
auction purchaser after he had been put into possession of the property and dis- 
possessed him in execution of a decree obtained in that suit. The auction purchaser 
thereupon filed this suit against the original judgment-creditor, the respondent 
Co-operative Credit Society, for refund of the purchase money on the ground that 
even though he purchased at the execution sale the right, title and interest of the 
judgment-debtor, it had subsequently turned out that Basawwa had no saleable 
interest in the property brought to sale. The auction purchaser who is the appel- 
lant in the present appeal has failed so far and he has consequently filed this second 
appeal to this Court, contending that inasmuch as it has been found that the 
adopted son was entitled to the property and Basawwa had no saleable interest 
in the property, his suit should have been decreed. This appeal has now been 
referred to us because of two decisions of this Court (1) in Rustomjt Ardeshir Irani 
v. Vinayak Gangadhar Bha and (2) in Balvant Raghunath v. Bala. The former was 
a case under the old Code of 1882 and it was held in that case that a Court purchaser 
who had discovered that the judgment-debtors had no saleable interest in the 
property sold was entitled to maintain a suit for refund of the purchase money, 
inasmuch as there was an implied warranty of some saleable interest in the judg- 
1 ois) I.L.R. 89, All. 114. s.c. 12 Bom. L.R. 728. 


2 (1916) LL.R. 89 Mad. 808. 4 (1922) LL.R. 46 Bom. 883, 
8 (1910) LL.R. 85 Bom. 29, a,c. 24 Bom, L.R, 808. 


118 THE BOMBAY LAW REPORTER. [ VoL. Lit. 


ment-debtor when the property was put up for sale. The Code of Civil Procedure 
recognized the right of the purchaser upon some implied warranty to return of 
the purchase money which had been received by the judgment-creditor. The 
rélationship between the judgment-creditor and the~Court sale purchaser was, 
therefore, in the nature of a contract. In the latter case which was a case under 
the Code of 1908 an auction purchaser sued in similar circumstances for refund of 
the purchase money, and it was held that beforea person who had purchased .pro- 
perty at a Court sale can obtain the right to ask for a refund of thg purchase 
money, he must get the Court sale set aside under the provisions of O. XXI, r. 98. 
The previous case of this Court in Rustomji Ardeshir rani v. Vinayak Gangadhar 
Bhat was referred to but was distinguished on the ground that the case was under 
the old Code and the language of O. XXI, r. 98, which corresponded to s. 815 of 
the old Code, was different from the language of the latter. 

It was because it was felt that there was some conflict between these two cases 
that the matter has been referred to adivision bench of this Court, and i eofa 
. conflict between, two cases of a division bench of this Court it would undoubtedly 

be necessary, unless weare prepared to say that either the one or the other is wrong, 
to refer the matter to a full bench, But when we examine the two cases it is 
obvious that as a matter of fact there is no such conflict as would require that the 
matter should be referred to a full bench. The case of Rustomji Ardeshir Irani v. 
Vinayak Gangadhar Bhat was under the old Cede. There was besides one difference 
between the two cases, viz. whereas in the case of Rustomji Ardeshir Irani v. Vinayak 
Gangadhar Bhat the auction purchaser bad obtained possession of the property as a 
purchaser and was dispossessed, in the case of Balvant Raghunath v. Bala the 
auction purchaser had not yet succeeded in obtaining possession and came to the 
Court with a suit before he had obtained possession. But that obviously is not a 
distinction which can make a difference in the principle. Section 815 of the old 
Code specifically stated, however, that not only when a sale was set aside under 
the provisions of the old Code but “when it is found that the judgment-debtor 
had no saleable interest in the property which purported to be sold and the purchaser 
is for that reason deprived of it,” the purchaser would be entitled to receive back 
the purchase money. - This was interpreted under the old Code to mean, that the 
purchaser would have a right of suit specifically given by that section of the old 
Code. The case of Baloani Raghunath v. Bala distinguished the earlier case of this 
Court on the ground that whereas the old Code contained these words they were 
deliberately dropped from the Code of 1908 which governed the case which had 
come before the Court in Balvant Raghunath v. Bala. For the reasons which will 
be mentioned below, we think that this distinction was, with respect, correctly 
made, and if the earlier case was properly distinguished, then obviously there is 
no conflict between this case and the latter case. 

The result, therefore, is that the case of Balvant Raghunath v. Bala is binding 
upon us in this case, and in case we find ourselves unable to agree with its reasoning, 
the only thing which we can do is to refer the matter to a full bench, 

It appears to us, however, with respect again, that even though other High 
Courts have differed from the case in Balvant Raghunath v. Bala that there is 
no watranty of title in any sense at a Court sale, the view which has been taken 
by this Court in Balvant Raghunath v. Bala is the only possible view which could be 
taken under the present Code. It has got to be remembered, in the first instance, 
that prior to the old Code of 1882 there was no warranty of title in the case of an 
execution sale wherein the right, title and interest of the judgment-debtor was 
brought to sale. This was laid down in Dorab Ally Khan v. Abdool Azeez!. It is 
true that in that case property belonging to the judgment-debtor was sold but it 

‘was not subsequently discovered that he had no saleable interest therein. It was as 
a matter of fact a case in which the property ofa judgment-debtor who had interest 
in it was sold and the complaint which was made by the auction purchaser who sued 
to recover the purchase money was that he had been dispossessed of the property 
by the ei hapa se himself on the ground that the sheriff who sold the property 
had actually no authority to hold a sale. But their Lordships of the Privy Council 
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dealt with the question as to whether there was any warranty in Court sales and they 
specifically answered it in the negative. They referred to the English law upon 
this subject and then they went on to say (p. 128): 

“*.,..although when he has jurisdiction he does not in any way warrant that the judgment- 
debtor had a good title to it, or guarantee that the purchaser shall not be turned out of possession 
by some person other than the judgment-debtor.”’ 

They pointed out also at an earlier stage of the judgment (p. 126) : 

“ Now if is, of course, perfectly clear that when the property has been so sold under a regular 
execution, and the purchaser is afterwards evicted under a title paramount to that of the judgment- 
debtor, he has no remedy against either the skLeriff or the judgment creditor. This, however, 
is because the sheriff is authorized by the writ to seize the property of the execution debtor which 
lies within his territorial jurisdiction, and to pass the debtor’s title to it without warranting that 
title to be good.” 


It wasegpinted out in Balvant Raghunath v. Bala that these words specifically 
negative a contention that apart from any statute (the reference being to the 
. Code of Civil Procedure whether of 1882 or of 1908) there is a warranty of title in 
the sense that the creditor who brings the property to sale guarantees that the 
Judgment-debtor has some interest in the property brought to sale, though he may 
not have exactly that interest which is mentioned in the proclamation of sale. 

Mr, Gokhale who appears on behalf of the plaintiff auction purchaser has 
pointed out to us that even though their Lordships of the Privy Council pointed 
out that there was no warranty of title where the right, title and interest of the 
judgment-debtor was brought to sale, a distinction has been made by other High 
Courts between execution levied in England and execution levied in India. In 
the case of Mehr Chand v. Milkhi Ram, for example, their Lordships of the 
Lahore High Court referred at page 649 to the case of Kissorimohun Roy v. 
Harsukh Das.* Inthat case it was held that a judgment-creditor at whose instance 
execution was levied was liable for damages inasuit at the instance of the person 
whose goods were attached. Their Lordships of the Privy Gouncil referred in 
their judgment to the case of Walker v. Odling? and then pointed out the diffe- 
rence in procedure when executionis levied in India and in England (p. 448): 

“ In England the execution of a decree for money is entrusted to the Sheriff, an officer, who 
is bound to use his own discretion, and is directly responsible to those interested for the illegal 
seizure of goods which do not belong to the judgment-debtor. In India warrants for attachment 
in security are based on the ex-parte application of the creditor, who is bound to specify the 
property which he desires to attach, and its estimated value. In the present case, by the terms 
of the parwana, no discretion was allowed to the officer of Court in regard to the selection of the 
goods which he attached : his only function was to secure under legal fence all bales of jute in the 
respondent’s premises which were pointed out by the appellants.” 


Their Lordships of the Lahore High Court held consequently that the 
attachment was the direct act of the decree-holder and they proceeded to 
draw therefrom the inference that the decree-holder does represent to the 
Court and the auction, purchaser, if not that the property which he asks the Court 
to attach and sell belongs to the judgment-debtor, at least that he has some 
saleable interest in it. Mr. Gokhale says that the observations of their Lordships 
of the Privy Council in Dorab Ally Khan v. Abdool Azeez? have reference to the 
position as it stood before the Code of 1882. After the Code of 1882 the right 
of an auction purchaser to refund of the purchase money whether by way of a 
suit or by way of an application in execution was recognized by the Code of 1882, 
and inasmuch as this right was recognized, it must be taken that the Code of 
Civil Procedure recognized that there was a warranty of some title in auction 
sales held in execution and consequently a suit will lie when there is a 
breach of the warranty. 

Now, that was undoubtedly the inference that was drawn by their Lordships 
of the Lahore High Court from the case of the Privy Council in Kissorimohun 
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Roy v. Harsukh Das and the provisions of the old as well as the new Code. 
But with respect it does not appear to us that that inference follows. It does not 
follow even from the wording of the old Code and certainly would not follow 
from the words which have been employed in the Code of 1908. It is true that 
s. 815 of the old Code specified that the auction purchaser would be entitled to 
refund of the purchase money not only where the sale was set aside in execution 
but also when it was found that the judgment-debtor had no saleable interegt in 
the property which purported tə be sold and the purchaser is for thatreason de- 
prived of it. But as was pointed out in Barvant Raghunath v. Balat it was not 
necessary to hold under the Code of 1882 that the purchaser who was entitled to 
file a suit based his claim upon a supposed: warranty of title recognised by the 
Code. Section 315 of the Code specifically stated that the auction purchaser would 
be entitled to refund of the purchase money when it was found that the judgment- 
debtor had no saleable interest in the propert:7 which purported to besold_gnd the 
purchaser was for that reason deprived of tt. These words have obvfously no 
application to cases in which the auction purchaser comes to the Court before the , 
confirmation, of the sale and gets the sale set aside. The right, therefore, could 
not be the right of merely applying in execution proceedings and it was, therefore, 
held that a suit would lie; but a suit might lie for other reasons—other, i.e. than 
` a warranty of title. It was pointed out, for example, in the case of Sundara 
Gopalan v. Venkatavarada Ayyangar? that sometimes even a private sale may be 
rescinded and it may be rescinded even after a conveyance hasbeen executed, e.g. 
when, there is a mutual mistake and it turns out that the vendor had no saleable 
interest in the property conveyed. The ground upon which it could be done 
was mentioned as the equity on which Hitchcock v. Giddings? was based. It 
appears, therefore, that when the Legislatur2 provided by the old Code of 1882 
that the auction purchaser was entitled to a refund of the purchase money both 
by an application and by a suit, they recognized not that there was a warranty of 
title but that there was an equity in favour of the auction purchaser owing to which 
it was possible for him to obtain a refund of tha-purchase money when he discovered 
subsequent to the sale that the judgment-debtor had no saleable interest in the 
property. The contention that as a matter of fact there is an implied warranty 
in execution sales because of the provision of whether the old or the new Code, 
therefore, fails. 

It is contended, however, that even if there is no warranty of any title in a Court 
sale, a suit would lie upon the equitable consideration that a purchaser who has 
been misled because of the action of the decree-holder in bringing to sale the 
property in which the judgment-debtor has no interest and he parts with the 
purchase money for purchasing the property. The argument is two-fold. In 
the first instance it is said that there would be a misrepresentation and in the second 
case it is said that even if the judgment-creditor is not guilty of any misrepresenta- 
tion the sale could be rescinded by the auction purchaser on the ground of mistake. 
Now, the case of misrepresentation obviously fails immediately we hold that when 
a judgment-creditor brings to sale property, he does not give any warranty that the 
judgment-debtor had any interest in the proverty. It is only if it could be said 
that he guarantees that there is some interest in the judgment-debtor that we 
could say that there is some misrepresentation when the property is brought to 
sale. It may undoubtedly be a case of mistake because it is obvious that when the 
judgment-creditor is not fraudulently or honestly misrepresenting the facts, he 
must be under a mistake asto the judgment-debtor having an interest in the 
property. But the question which arises is whether any suit would lie in these 
circumstances, and if a suit would lie, what would bethe form of action which the 
suit should take. 3 

Now, there is some authority for saying that where it is found subsequent to 
the auction sale that the judgment-debtor had no saleable interest in the property 
a suit for money had and received on the ground of total failure of consideration 
would lie. That such a suit would lie when the officer who held the sale had no 
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authority to do so was pointed out -by their Lordships of the Privy Council in the 
case mentioned above, Dorab Aly Khan v. Abdool Azeez. We would not go, 
however, into that question in this case because the action which the plaintiff 
brought in this case was poked not an action for money ‘had and received. 
Whenever there is such an action brought what‘must be made out is total failure 
of consideration. In the case of Dorab Ally Khan v. Abdool Azeez their Lordships 
poigted out the difficulties which might arise owing to the auction purchaser having 
got into possession of the property and retained possession for some time. 
Mr. Gokhale says that in this case when a decree was obtained by the adopted son, 
he perhaps obtained a decree against the auction purchaser for mesne profits also,  - 
so that his client may have no difficulty in showing that as a matter of fact there 
was a total failure of consideration. That may or may not be, but the fact remains 
that the suit which was brought was not a suit for money had and received with 
the result that the judgment-creditor has had no opportunity of showing that as a 
matter Sf fact some consideration was received, and we cannot, therefore, now 
allow the appellant to go into that question. 

Mr. Gokhale argues, however, that a suit would lie upon the equity which has 
been mentioned in Hitchcock v. Giddings irrespective of the question of the 
consideration having totally failed. Now, undoubtedly suits upon equities fre- 
quently lie. As a matter of fact a suit for money had and received is also a suit 
which is based upon the equity recognized by law Courts in certain cases. But 
we find no authority whatsoever for the proposition that a suit for return of the 
purchase money by an auction purchaser will lie even without his showing that as a 
matter of fact there has been a total failure of consideration. It is true that a 
defence was recognized in Hitchcock v. Giddings. That was a case in which 
after a conveyance a security was created in order to secure the purchase money, 
and when subsequently a suit was brought upon the bond, the purchaser met the 
plaintiff with a contention that in the property which had been, sold the vendor 
had as a matter of fact no interest. In that case there was a contract which was 
‘entered into by the purchaser and the contract was entered into because the 
purchaser was under a mistake of fact, viz. that the vendor had the interest which 
he was conveying. The matter was, therefore, in the stageof acontract, and it was 
because it was at the stage of a contract that when subsequently it was found that 
both the vendor as well as the vendee were mistaken about a matter of fact, viz. 
the judgment-debtor’s interest in the property, it was held that the purchaser was 
entitled to avoid the contract upon which the suit was filed. We do not think 
that when the matter has gone beyond the stage of a contract when the purchaser 
has purchased property with the result that he has got the whole ofthe interest of 
the judgment-debtor he can come and say that he should be allowed to file a suit 
upon an alleged equity deducible from Hitchcock v. Giddings. Notonly has no autho- 
rity been pointed out to us upon which it can be held that a suit can in those circums- 
tances be filed, but even though in a number of cases the view has been taken that a 
suit would lie no one has putthe decision upon the equity in Hitchcock v. Giddings. 

In that case the question would necessarily have to be determined upon the 
Codes and the Code with which we are concerned in the present case is that of 1908, 
Now, the Code of 1882 undoubtedly gave the auction purchaser a right to bring a 
suit when it was subsequently discovered, subsequently, i.e. after the sale was 
confirmed, that the judgment-debtor had no saleable interest in the property. 
But that view was taken because of the words ‘‘ when it is found that the 
judgment-debtor had no saleable interest in the property purported to be sold and 
the purchaser is for that reason deprived of it.”~ These words have now been 
omitted from the Code of 1908. The omission was made after the Courts had 
taken, the view that the words relied upon gave aright of suit and the only conclusion 
which we can draw, therefore, from the omission of the words,is that the omission 
was deliberate and it was intended to take away whatever rights were given by 
the words. We do not indeed intend to suggest that the omission of the words 
takes away any independent rights which might have been, possessed by the auction 
purchaser under the ordinary law. But the omission certainly takes away the 
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rights which these words gave for the first time. It is obvious, therefore, that 
if there is no independent right of action, then thereisno right ofaction under the 
Code of 1908. The right whichitgives isa limited right given for equitable consi- 
derations and ‘an auction purchaser would be entitled to refund of the purchase 
money only if the conditions under which the present Code provides that he would 
be entitled to the purchase money are fulfilled. As was pointed out in Balvant Rag- 
hunath v. Bala under the provisions ofO. XXI, r. 98, those conditions are that, in the 
firstinstance, there must have been an application made within time by the auction 
purchaser and upon that application the sale must have been set aside. It is only 
when the sale is set aside upon such an application that the Code of 1908 gives a 
right to the auction purchaser to obtain a refund of the purchase money. e are 
aware that there are no words in the section which take away any right which the 
auction purchaser may have under the general law. We are not, therefore, 
reading the Code as if it meant that notwithstanding anything in the general law 
an auction purchaser would not be entitled to refund of the purchas money, 
unless he, in the first instance, gets the sale set aside. The view which appeals 
to us is that there is no independent right of suit, and inasmuch as the right given 
by the present Code can only be exercised when the condition under which the 
Code says that it could be exercised have been fulfilled, it cannot be exercised 
otherwise. In this case, may be through no fault of the auction purchaser, those 
conditions are not fulfilled. Consequently the auction purchaser is not entitled 
to any refund of purchase money by filing a suit. 

Mr. Gokhale contends, however, that even if the present Code does not give any 
assistance to his client, we should take this case as a case coming either under 
the specific words of s. 65 of the Indian Contract Act or as governed by the principle 
upon which that section is base]. Now, s. 65 of the Contract Act refers to agree- 
ments discovered to be void or an agreement which amounted to a contract at the 
inception becoming void, though the principle of that section has been applied 
by their Lordships of the Privy Council even when the matter has gone beyond the 
stage of the contract and a transfer as a matter of fact has taken place. But the 
principle upon which the section as well as the decision proceed is the right of one 
party to a contract for the restoration of the advantage which has been, received 
by the other party either because both the parties originally thought the contract 
to be good but it was subsequently discovered to be a void agreement or because 
of some action on the part of the other contracting party the contract subsequently 
becomes void. In this case tha transfer is not a void transfer. As a matter of 
fact ibe transfer in this case conveys to the auction purchaser all the interest 
of the judgment-debtor which would be in this case the adoptive mother. She 
certainly had no interest in the property atthe time of the sale, and this being a 
sale held in execution, the principle of s. 48 of the Contract Act may not have 
application, but if it had asa matter of fact been a transfer by her, the principle 
would have had application. That shows the difference between a case like this 
and a transfer which is void or which becomes void subsequently. It is obvious, 
therefore, that neither s.65 of the Contract Act itself nor the principle upon which 
that section is based can be applied to a case like the present. 

It is true that their Lordships of the Lahore High Court in the full bench case 
which I have mentioned above referred to this section, but they referred to this 
section as well as to other sections of the Contract Act merely by way of analogy. 
The ground upon which they based their conclusion, viz. that the auction purchaser 
was entitled to file a suit for refund of the purchase money, was two-fold: (1) there 
was a representation by the judgment-creditor when he brought the property 
jto sale that the judgment-debtor had some interest in the property. They said 
consequently that there was a misrepresentation by the judgment-debtor for which 
subsequently the auction purchaser was entitled to avoid the transfer. In the 
second instance they said that there was also a mistake by both the parties and an 
action for money had and received would, therefore, lie. Immediately we hold 
that there is no representation, by the judgment-creditor that the judgment-debtor 
has some interest in the property, the argument that the sale can be avoided because 
of misrepresentation fails. In our view, therefore, it is not possible to accept the 
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view that an auction purchaser who has not come to Court to set aside the sale 
in time had either independently or under the present Code a right of suit other 
than a suit for money had and received. 

Mr. Gokhale then points to the full bench case of the Allahabad High Court, 
Bindeshri Prasad Tiwari v. Badal Singh!, and says that this case has got a peculiar 
importance, inasmuch as the view of this Court in Balvant Raghunath v. Bala 
proceeded upon an earlier case of the Allahabad High Court, Nannu Lal v. Bhagwan 
Das? In, that case, Bindeshri Prasad -v. Badal Singh, the property belonging 
to a minor was sold in execution of a decree obtained against him. Subsequently 
in a suit filed by him, this decree was set aside on the ground that it was not binding 
upon him, On the strength of the decree, the minor ousted the auction purchaser 
from possession of the property o by him. The auction purchaser then 
applied under s. 47 of the Civil Procedure Code for refund of the price which had 
been paid by him for the property at the auction sale. It was held that the auction 
puchaser was entitled to a refund of the purchase money. The case was not, 
therefore, concerned with any question about the right of suit of an auction pur- 
chaser. In the second instance, the result in that case followed the principle which 
was luid down by their Lordships of the Privy Council in the case of Dorab Ally 
Khan vi.Abdool Azeez. Their Lordships of the Privy Council pointed out in that 
case that, ‘when an auction, purchaser purchased property, he was entitled to assume 
that, when the sale was held under the orders of the Court, the officer who held 
the sale had authority to hold it. Similarly, it was held by their Lordships of the 
Allahabad High Court in the case of Bindeshri Prasad Tiwari v. Badal Singh 
that, when property was sold in execution through the Court, the auction purchaser 
was not required to inquire as to whether the decree was or was not a valid decree 
as against the defendant against whom it was obtained. When, therefore, 
subsequently the decree was set aside in a suit filed by one of the judgment-debtors, 
the auction, purchaser was entitled to refund of the purchase money. It is obvious, 


"therefore, that the case was decided upon an entirely different principle which has 


no application to cases in which the decree is valid, the sale takes place under 
the authority of a proper Court, and the officer who holds the sale has got authority 
to hold it, In such a case, the only thing upon which the auction purchaser can fall 
back is that the judgment-debtor had no interest in the property brought to sale at the 
date ofthe sale. That fact can only beof help ina suit for money had and received. 

The appeal must be dismissed with costs. 
Appeal dismissed. 
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Before Mr. Justice Pavdekar and Mr. Justice Jahagirdar. 
SUDKYA RAMJI MAHAR v. MAHAMMED ISAK.« 


Bombay Tenancy act (XXIX of 1939), Secs. 17, 24, 24—Retrospective operation—Tenant in lawful 
possession of land—Tenant holding over-—Decree of eviction—Tenant can apply to Mamlatdar 
under the Act—Civil Courts have no jurisdiction to determine tenants’ rights—Construction of 
statute——Retrospective operation. 

Section 17 of the Bombay Tenancy Act, 1939, does not apply to cases in which a decree 
has been obtained by a landlord before the Act was passed. 
There are no clear words used in s. 24(14) of the Act showing a plain intention to give 
the section a retrospective operation, much less such a retrospective operation as to affect 
» rights vested not only before an action is instituted, not only while the action is pending, 
not even while as a result of the decree obtained an application for execution is made, but as 
a matter of fact after an order was obtained in execution that a party shall immediately 
be placed into possession of property. 
A Debtor, in re, Debtor, Ex-parte,' relied on. 


1 (1928) I.L.R.-45 All. 369, F.B. Appeal No. 202 of 1946, reversing the order 
2 (1916) I.L.R. 39 All. 114. assed by D. B. Godbole, Civil Judge (Junior 
* Decided, September 10, 1948. Second ivision) at Chiplun, in Darkhast No. 26 of 
Ap No. 1008 of 1947, from the decision of 1946. 
R. R. Karnik, District Judge of Ratnagiri, in 8 [1986] 1 Ch. 287, 
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Section 2A of the Act shows that where a pereon in possession of the land shows that he is 
in lawful possession, he is entitled to have the determination of the question as to whether the 
person who claims to be a tenant is or is not a tenant by the Mamlatdar or the Collector or 
the Provincial Government, and not by the civa Courts. 

It is a general principle of the common law of England, which has been followed in India, 
that no statute shall be construed so as to have a retrospective operation unless its language 
is such as plainly to require that construction. This means that when the effect of the 
adoption of what may be called the literal construction would be to take away a vested. tight, 
the Court will be slow to accept such a construction and insist upon its being satisfied that 
that was the intention of the Legislature. 

Moon v. Durden! and Doolubdass Pettamberdass v, Ramloll Thackoorseydass,? followed. 

Where a statute is enacted pending an action as distinct from ‘‘ after the date of the cause 
of action,” strong and distinct words are necessary to alter the vested rights cf either litigant 
as they stood at the commencement of the action. 

The Midland Railway Co. v, Pye and Turnbull v. Forman, followed. 


PROCEEDINGS in execution. 

Mahammed Isak (plaintiff) was the landlord of certain lands of which Sudkya 
and others (defendants) Were in possession a3 tenants. The latter built a house 
-on the lands demised. 

_ In 1988 the plaintiff brought a suit to recover vacant possession of the lands 

after removal of the house on the grounds that the defendants did not pay rent 
and denied his title. The suit was decreed by the trial Courton October 81, 1988. 
On appeal the decree was reversed by the Assistant Judge on April 11, 1940. 
The High Court, on second appeal, restored the decree of the trial Court on February 
14, 1944. 

On March 4, 1946, the plaintiff applied to execute the decree. The defendants 
raised several contentions, which were overruled by the executing Court, for the 
following reasons :— 

“The land of which the plaintiff seeks possession in khoti property, and hence it is admitted 
that the Tenancy Act does not apply to it, because es. 8-18 of that Act are not extended to the 
khoti villages. It is expressly admitted that this darkhast is not barred by the Tenancy Act. 

It is, however, contended that at present there :s a bill before the Bombay Legislature for 
amending the Tenancy Act, by which-it is likely that those provisions will be extended to the khoti 
villages as well. The defendants, therefore, request fhat this darkhast should either be kept till 
then, or that I should give the defendants a sufficient time to remove their but, so that in the 
meanwhile that Act would be extended, and the deferdants would get benefit of the same. 

I do not think that either in equity or in law this prayer should be allowed. This regular 
suit was filed in January 1938. Even before it, the defendants had denied the plaintiff's title, 
- and on the strength of that denial, the defendants have prolonged this litigation for 84 years. 
Even in this darkhast, the heir of defendant No. 1 nas again denied to have Leen the annual 
tenant. When the plaintiff’s title itself is thus denied, and when the tenancy is actually deter- 
mined, the defendants cannot now get those benefits to which only the tenants are entitled. I 
do not think that now, after having denied the plaintiff's title, the defendants can get the benefit 
of the Tenancy Act even when it is so extended. And as it is not yet certain if the Act will be 
so extended, considering the defendants’ conduct, I co not think that I should allow a long time 
as requested.” 


The District Judge, on appeal, confirmed the order allowing execution proceedings 
to continue, on the following grounds :— 


‘....the suit land is in a khoti village. Sections 2 and 14 to 81 of the Bombay Tenancy 


Act, 1989, were extended to the khoti villages with effect from April 11, 1946; the appellant’s 
learned pleader relies on s. 17. According to this section, a tenant who is in occupation of a 
dwelling house built at his own expense or his predecessor-in-title in a khoti village shall not be 
evicted unless such tenant makes a default in the payment of rent, if any, which he has been 
paying for the use and occupation of such site, and unless the landlord proves certain things laid 
down in els. (a) and fb). There is no dispute that the house in question was built by the defend- 
ants at their own cost. But the defendants were not tenants"when s. 17 came into operation. 
They were only judgment-debtors liable to be evicted from the land in accordance with the terms 
of the decree obtained by the decree-holder, Evidently, this section will not apply against whom 


l E 2 Exch. 22. 3 185) 10 C.B.N.S. 179. 
2 (1850) 7 M.P. C. 289. 4 (1885) 15 Q.B.D. 231. 
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a decree for eviction is already passed. It will only apply after it comes into operation as regards 
tenants who are sued after April 11, 1946. 

- Appellant's learned pleader then relied on s. 20 of the Bombay Tenancy Act. According 
to this section, where any tenancy of any land held by any tenancy is terminated for non-payment 
of rent and the landlord sues or files any proceeding to eject the tenant, if, at the hearing cf such 
suit or proceeding, the tenant tenders to the landlord the rent in arrears together with the cost 
of the suit or proceeding, or gives such security as the Court thinks fit for making such payment 
withih fifteen days, the Court may, in lieu of making a decree or passing an order for ejectment, 
pass an order directing that the tenancy had not been terminated, and thereupon the tenant shall 
hold the land as if the tenancy had not been terminated. In the present case, the tenancy was 
not terminated for non-payment ofrent. A tenancy was alleged-and the landlord claimed pos- 
session as the defendants denied his title. The defendants set up their title when the suit was 
heard. Eventually, there was a decree for possession in favour of the plaintiff. This decree was 
passed long before April 11, 1946. On the date the said section came into operation, there was 
no tenancy, There was only a decree in favour of the plaintiff for eviction and the defendant had 
denied his title. In the circumstances [ do not believe that the section is applicable to the present 
case. 

Moreover, s. 20 lays down certain conditions before relief is granted to the tenant. The 
tenant has to tender to the landlord the rent in arrears together with the costs of the suit or 
proceeding or give security for making such payment within fifteen days. In the present case, 
the defendants contended, as shown by exh, 16, that they were willing to pay rent at Rs. 2 per 
year. But they did not offer to pay the costs of the decree-holder. The costs amount to Rs. 
Rs, 185-1-0. Besides these, arrears of damages or profits since 1938 are due. No sum was 
tendered in Court by the defendants. They did not offer any security for producing the sum in 
Court within fifteen days. That being so, the defendants including the appellant arc not entitled 
to the benefit of s. 20 even on the assumption that s. 20 applies to the present case.” 


Sudkya, one of the defendants, appealed to the High Court. 


K.P. Karnik, for K.G. Datar, for the appellant. 
M. G. Chitale, for respondent No. 1. 


BavpEK4R J. Respondent No. 1 in this appeal had sued the appellant and 
others in, Suit No. 10 of 1938 and obtained a decree for possession of the suit land 
after removing the house ofthe appellant, the father of respondents Nos. 2 to 4 
and respondent No. 5. The case of the plaintiff in the suit was that the defendants 
were his tenants, but when in the year 1987 he filed a suit, they denied the tenancy 
and claimed that they were in adverse possession’of the land as owners. The 
plaintiff said that consequently he did not wish to keep the defendants as tehants 
and had filed the suit for possession, for rent and for damages for three years before 
the date of the suit. The trial Court accepted the case of the plaintiff and gave 
the plaintiff a decree for possession and also for mesne profits amounting to Rs. 65 
before the date of the suit and future mesne profits from the date of the suit till 
recovery of possession. This decree was reversed by the appellate Court, but it 
was-again restored by the High Court. Respondent No. 1 then brought the applica- 
tion for execution from’ which the present appeal arises for recovery of possession 
of the site which had been let to the appellant, the father of respondents Nos. 2 to 4 
and respondent No. 5, after removing their house which was upon the property. 
The respondents then took up contentions opposing the application for execution 
under the Small Holders Act and the Tenancy Act among others. These objections 
were overruled by the learned Judge before whom the execution was going on, and 
the appeal which was filed by the respondents was dismissed by the learned District 
Judge of Ratnagiri. Hence he has come in second appeal. 

The contentions raised by the respondents, under the Small Holders Relief Act 
are not pressed before us. It is contended before us that notwithstanding the 
decree which had been obtained by respondent No. 1, the appellant and the other 
respondents are entitled to remain in possession of the land because of the provisions 
of the Bombay Tenancy Act. 

This Act was enacted in the first instance as Bombay Act XXIX of 1939 and 
certain sections of the Act which did not include s. 5 which was in the old Act and 
gs, 2A, 5, %4(1)(@) came into forcein the area in which the site in dispute is situated 
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only on November 8, 1946. The other sections which have been, relied upon on 
behalf of the respondents, viz. ss. 17, 20 and 21, came into forcein the area in which 
the site is situated on April 2, 1946, which was after the application for execution 
was oresented but before the learned Judge before whom execution was proceeding 
made his order on August 22, 1946, ordering execution to proceed. There have 
been certain minor alterations even in these sections when the Amending Act of 
1946 No. XXVI of 1946 was passed. But nothing depends upon the alterations 
made in these sections by the later Act. ° 

The contention of the appellant is that even if we ignore for the present those 
portions of Bombay Act XXIX of 1989 which came into force in the area on 
November 8, 1946, the appellant and respondents other than respondent No. 1 
had a defence to the application for execution under s. 17 of the Bombay Tenancy 
Act. Now, that section reads at present as follows : 

“ Ifin any village a tenant is in occupation of a dwelling house built at the expense of such 
tenant or his predecessor-in-title on a site helonging to his landlord, such tenant shall not be 
evicted from such dwelling house (with the materials and the site thereof and the land immediately 
appurtenant thereto and necessary for its enjoyment) unless 

(a) the landlord proves that the dwelling house was not built at the expense of such tenant 
or his predecessor-in-title, and 

(6) such tenant makes a default in the payment of rent, if any, which he has been paying 
for the use and occupation of such site.” 


The section, has a proviso in the form of sub-s. (2) but it has no application and may 
be ignored for the purpose of the present appeal. The learned advocate who appears 
for the appellant contends that under this section even though there was a decree 
obtained against the appellant and the respondents, other than, respondent No. 1, 
they were entitled to say that they should not be evicted from the dwelling house 
and the land which was immediately appurtenant thereto and necessary for its 
enjoyment because before they could be so evicted the landlord has to prove both 
that the dwelling house was not built at the expense of such teant or his prede- 
cessor-in-title and that the tenant had made a default in the payment of rent. 
The learned District Judge as a matter of fact says that in this case it is an admitted 
fact that the dwelling house in this case was erected by the tenants at their own 
expense. It is céntended that. consequently the landlord was not entitled to evict 
them from the dwelling house. 

It is contended, however, on behalf of respondent No. 1 that this section cannot 
have gny application in the case of persons who have ceased to be tenants and who 
after the expiration of the tenancy in their favour must be regarded merely as 
trespassers, though they might be described for the sake of convenience by such 
words as tenants on sufferance, and the learned advocate who appears for the 
respondents points out that whet the section prohibits is the eviction by a landlord 
of his tenant. He contends that the word “tenant” has not been defined under 
Bombay Act XXIX of 1989, but under s. 2, sub-s. (13), of the Act, “the words and 
expressions used in the Act and not defined shall have the meaning assigned to 
them in the Bombay Land Revenue Code, 1879,” and the word “‘tenant”’ is defined 
in s. 8, sub-s, (14), ofthe Bombay Land Revenue Code, as ‘“‘a lessee, whether holding 
under an instrument, or under an oral agreement, and includes a mortgagee of a 
tenant’s rights with possession: but does not include a lessee holding directly 
under the Crown.” It is contended, therefore, that the tenant means a lessee and 
it cannot possibly include a person who may have been a lessee at one time but 
who was not a lessee at the time when the party who seeks to take advantage of 
s. 17 of the Bombay Tenancy Act pleads this section. It is pointed out that s. 2(13) 
of Bombay Act X XIX of 1989 is imperative. It says that the words not defined 
in the Act shall have the meaning assigned to them in the Bombay Land Revenue 
Code. That is correct. It would also appear that the section does not say, as 
it may well have done, that the words and expressions used in the Act will have the 
meaning assigned to them in the Bornbay Land Revenue Code unless there was 
something repugnant in the context. But all the same if we were to give 
language of the section the meaning which the learned advocate for the-respondent 
wants us to give, then in that case s, 85 could not possibly be availed of by 
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the ex-tenantatall. Ifapersonisatenant, then itis obvious that he cannot possibly 
be evicted by any onc. In the present case, the section is sought to be availed of 
by persons against whom an order and decree in, ejectment had been passed. Such 
an order could not possibly have been passed against the person whose tenancy 
has not expired with the result that if we accept the contention that the word 
“tenant” means a person in whose favour there is in existence a lease which has not 
expired, then the section would be rendered nugatory. In’ our view, therefore, we 
would follog the well-established rule that in tenancy legislation, the word “‘tenant”’ 
is used sometimes to denote an ex-tenant who is given certain privileges. That 
view will be found to be laid down in Remon v. City of London Real Property Cot 
which was concerned with a case under ‘the English Rent Restriction Act, and so 
far as the legislation in Bombay is concerned, the Legislature has provided for 
it by the definition of the word ‘‘tenant’? in s. 5(11) of the Bombay Rent 
Control Act,of 1947, Clause (6) of that section says that the word ‘‘tenant”’ 
includes ‘‘any person remaining, after the determination of the lease, in possession, 
with or without the assent of the landlord, of the premises leased to such person 
N his predecessor who has derived title before the coming into operation of this 
et.’? 

But another question which arises is as to whether even if the word “tenant” 
may include a person who has ceased to be a tenant at the time when the landlord 
seeks his eviction, it will include a person who was not a tenant at the date when 
s. 17 came into force. The Act was intended to provide protection for tenants of 
agricultural lands in the Province of Bombay. It was also enacted in order to 
provide for certain other purposes. But the main purpose was to protect tenants 
of agricultural lands. Thereis no reason why the Act should contain any provision 
to protect a person who has long before the Act came into force become a trespasser. 
We do not intend to suggest that the Legislature could not, e.g. by having suitably 
defined the word ‘‘tenant,” have provided for the protection of such persons. 
But ordinarily speaking, if the Act says that it was intended for the protection 
of tenants of agricultural lands, then one would not expect to find therein provisions 
which would protect not only tenants but also persons who are no better than 
trespassers. It is contended, however, that there is something in s. 17 which shows 
that the Act was intended to cover even such persons, and that, according to the 
learned advocate who appears for the appellant, is to be found in the words of 
the section which says “‘a tenant shall not be evicted.” The argument is that the word 
“evicted” controls the meaning of the word “tenant.” Eviction, according to the 
learned advocate, who appears for the appellant, means actual expulsion from the 
land, and he argues that in case that is the correct meaning of the word “‘eviction,”’ 
then in order to give that word the full meaning, we must hold that the word 
“tenant” includes not only a person who was an ex-tenant, but also who had 
ceased to be a tenant even before the Act came into force, and it is open to an 
ex-tenant and even to a person who has ceased to be a tenant before the Act came 
into force to seek the protection of the provisions of the Act, because even though 
an order has been passed against him that he should hand over possession, theorder 
actually has not been executed and he still remains in possession not having been 
evicted in fact from the property. Now, it is correct that the word “eviction” may 
more appropriately be used for an act of expulsion, though we are not prepared to 
say that it may not be used in a loose sense to the passing of the decree or order in 
ejectment. But even if that is the more appropriate meaning of the word ‘eviction,’ 
the question which arises in this case is as to whether that literal meaning of the 
word ‘‘eviction” should be accepted by us in order to enlarge the meaning of the 
word “tenant” so as to include not only ex-tenants but persons who have ceased 
to be tenants before the Act came into force. What is as a matter of fact in ques- 
tion is the retrospective operation of s. 17 of the Bombay Tenancy Act of 1989. 
It is obvious that when the appellant and the respondents other than respondent 
No. 1 denied the title of the landlord, the landlord became entitled to terminate 
the tenancy. That is apart from certain arguments which have been advanced 
before us under ss. 5, 18,20 and 21 to which I will come later, When the landlord 
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was entitled to say that he would re-enter because of the denial of his title by the 
tenants, aright vested in him. That was the right to evict the tenants under the 
due process of law, and if we were to accept the meaning which has been urged 
before us of s. 17, it is obvious that we would be giving s. 17 a retrospective opera- 
tion. As has been well pointed out, every statute which takes away or impairs a 
vested right acquired under existing laws, or creates a new obligation, or imposes a 
new duty, or attaches a new disability, in respect of transactions or considerations 
already past, must be deemed retrospective in its operation, and opposed to sdund 
principles of legislation. That does not mean that a statute may not affect vested 
rights. As a matter of fact, Parliament and Legislative Assemblies which have 
got the same powers have constantly interfered with what may be called the vested 
rights. It is however a general principle of interpretation of statutes in England 
as well as in this country that no statute shall be construed so as to have a 
retrospective operation unless its language is such as plainly to require that 
construction. That does not again mean that when a statute is being construed, 
in order to avoid retrospective cperation, the Court will give to the words which it 
employs a meaning which they cannot possibly bear. What it means is that when 
the effect of the adoption of what may be called the literal construction would 
be to take away a vested right, the Court will be slow to accept such a construction 
and insist upon, its being satisfied that that was the intention of the Legislature. 
The leading case upon, the point is Moonv. Durden," followed in Doolubdass Pettam- 
berdass v. Ramloll Thackoorseydass?, It was an action upon a wager, commenced 
before the passing of the Gaming Act, 1845, which enacts that all contracts by way 
of wagering “‘shall be null and void” and that ‘‘no suit shall be brought or main- 
fained for recovering money alleged to be won upon a wager.” This. Act was 
passed while the action was pending, and the question was whether it operated to 
defeat the plaintiff’s clam. The Court of Exchequer decided that it did not. 
Parke B. said (p. 42); 

“ The language of the clause, if taken in its ordinary sense, as in the frst instance we ought 
to do applies to all contracts, both past and future, and to all actions, both present and future, 
on any wager, whether past or future. But it is, as Lord Coke says, ‘a rule and law of Parlia- 
ment that regularly, noca constitutio fulurts formam imponere debet, non praeteritis’ This rule, 
which is in effect, that enactments in a statute ate generally to be construed to be prospective, 
and intended to regulate the future conduct of persons, is deeply founded in good sense and 
strict justice, and has been acted upon in many cases. 

But this rule, which is one of construction only, will certainly yield to the intention of the 
‘ Legislature; and the question in this and in every other similar case is, whether that intention 
has been sufficiently expressed.” 

The judgments of Rolfe and Alderson BB. were to the same effect. 

We are not, therefore, very much impressed by the argument that the more 
_ correct meaning of the word “‘evict”’ is actual expulsion and not a decree or order 
which is passed in ejectment. The question is as to whether the Legislature suffi- 
ciently expressed by the words used an intention to give the statute aretrospective 
operation, that is an operation by which the right which was vested in respondent 
No. 1 immediately there was a denial of his tenancy, would be taken away. 

This is besides a case in which the statute was enacted pending an action. And 
where the statute is passed pending an action as distinct from ‘‘after the date of the 
cause of action,” it has been held that strong and distinct words are necessary 
to alter the vested rights of either litigant as they stood at the commencement of 
the action: The Midland Railway Co. v, Pye and Turnbull v. Forman. 

But the matter does not even rest there. In this case, there is the further argu- 
ment available to respondent No. 1 based upon the difference in the language of 
s. 17 and for example s. 5, though s. 5 was not extended to the area in which the 
land in dispute is situated until later. Now, that section, specifically provides : 
“Notwithstanding any agreement, usage, decree or order of a Court of law, the.tenan- 
cy of any land held by a protected tenant as such tenant shall not be terminated 
unless such tenant” has done one of several things; one of them is the failure to 


1 (1848) 2 Exch. 22. 8 te 10 C.B.N.S. 179. 
2 (1850) M, P. C. 239, 4 (1885) 15 Q.B. D. 284, 
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pay rent; another is to do an act which is destructive or permanently injurious 
to the land; a third is to sub-let the land or to fail to cultivate it personally, and so 
on. Now, it is arguable that when enacting s.5(2) the Legislature wanted to give ` 
retrospective operation to that section as it has cameos used the language to 
indicate that that was its intention. If it was the intention of the Legislature 
when enacting s. 17, it was obvious that they would have used similar language. 
In any case there was nothing to prevent them from doing so. If we remember 
that along with the general RE E that the statute is presumed to be prospective 
and not retrospective and the second rule that strong and distinct words are neces- 
sary to alter the vested right of either litigant as they stood at the commencement 
of the action, the use of ambiguous words like evicted which may have reference 
only to eviction of persons who were tenants at the time the Act was enacted or 
became tenants thereafter will not express sufficiently an intention to give the 
statute a retrospective operation. We, therefore, hold that s. 17 does not apply to 
cases in which a decree has been, obtained by a landlord before the Act XXIX 
of 1989 was enacted. 

The learned advocate who appears for the appellant contends, however, that if 
s. 17 willnot protect the appellant and respondents other than respondent No. 1, - 
s. 24(14) will do so. Now, this sub-section came into force actually on November 
8, 1946, after the learned Judge before whom execution, was going on passed his 
“order. But the argument which is advanced before us is that even. so, the section 
will help the tenants because the section says specifically that ‘‘no landlord shall 
obtain, possession of any land held by a tenant except under an order of the Mamlat- 
dar”. Thelearned advocate contends that the words ‘“‘no landlord shall obtain posses- 
sion” are capable of bearing the interpretation that no landlord shall obtain such 
possession in an execution proceeding upon a decree which he had obtained before 
the passing of the Act or before the coming into force of this section, and he says 
that in this case there being no order obtained by respondent No. 1 in his favour 
from the Mamlatdar, the landlord was not entitled to obtain possession in execution 
and that is notwithstanding the fact that the section was not in foree at the time 
when, the executing Court made its order. 

Now, here again it is perfectly clear that a literal construction of s. 24(14) 
may be invoked in order to support the view that the sub-clause is retrospective and 
the section is entitled to help the persons against whom the decree in ejectment is 
already passed. But the question again is as to whether there are used in the 
section, wordi which denote a plain intention to give a retrospective effect to this 
section. It is possible to give the section a prospective operation by construing 
the section to mean, for example, that if any landlord wished to obtain possession 
of the land which had been let by him to a tenant, and for that purpose desired to 
file a suit or a proceeding in ejectment after the coming into force of s. 24(ZA), 
he will be compelled to have recourse to the Mamlatdar and he could not obtain 
a decree from a civil Court. Tt would obviously not be straining the language of 
the section to hold that this is the meaning and in that case it must be shown that 
even so, that was not the intention of the Legislature and its intention, was to make 
S. 24(14} applicable to all cases in which the landlord wished to obtain possession 
of the property let by him irrespective of whether he had previously obtained a 
decree which had become final or even though he had as a matter of fact obtained 
an order in execution saying that he should immediately be put into physical 
possession of the property before the Act was extended to the area in which.the 
property was situated. In our view, it is obvious in the first instance that there 
are no such clear words used in the section which would show a plain intention to 
give the section a retrospective operation, much less such a , retrospective operation 
as to affect rights vested not only before an actionisinstituted, not only while the 
action was pending, not even while as a result of the decree obtained an application 
for execution was made but àsa matter of fact after an order was obtained in execu- 
tion that respondent No. 1 shall immediately be placed into possession of the 
property. It is obvious that if strong and distinct words are required in order 
to alter the vested rights pending litigation, then equally strong and distinct words 
would be required to affect the vested rights when as a result of the suit a decree is 

L.R.—9 
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obtained by one of the parties in which the rights are vested, and he has 
obtained an order that he should be immediately placed in possession of the 
roperty. 
: The learned advocate who appears for the tenants contends, however, that to 
the general rule that a statute is prospective and not retrospective there is one 
exception and that is when a statute affects what may merely be called proce- 
dure. He says that in case we interpret the words which have been used in s. 24(1.4) 
to mean that no landlord shall obtain possession of any land under a decree of a 
civil Court after the date when the section comes into force unless he has first gone 
to a Mamlatdar and obtained an order from him under s. 24(14), we will not be 
allowing the statute to affect vested rights. He says that it may be that the decree 
loses its force as a decree; as a matter of fact he concedes that it is useless for the 
decree-holder. But if subsequently the Mamlatdar embarks upon an inquiry 
under s. 24, sub-s. (2), the Mamlatdar will take into consideration any contention 
that the statute is not retrospective. He will take into considerdtion, the fact 
that the plaintiff was entitled to possession at the determination of the tenancy 
which he determined by a notice and he will make an order restoring the posession 
to the plaintiff and by holding that the decree-holder must obtain an order from the 
Mamlatdar, we would not be defeating his vested right to evict the tenant. We 
are merely calling upon the decree-holder to get another order. Whether possession 
is to be obtained under a decree of the civil Court which the decree-holder has 
already obtained or whether possession is to be obtained under an order which the 
decree-holder is compelled to obtain after the coming into force of s. 24(14) is 
merely a matter of procedure and consequently we should hold that in this, case 
the decree-holder must go to the Mamlatdar and obtain an order for possession. 
Now, in a sense it is true that the vested right which is affected is the right of the 
landlord upon the expiration of the tenancy caused by the denial of his title to 
evict the tenant and obtain actual possession of the land. The decree merely is 
a step in the enforcement of that right and so is the application for execution. 
But it would not be correct to say even so that to interpret s. 24(14) in the manner 
in which Mr. Datar wants us to do would not affect his vested rights. As I have 
already mentioned, s. 24(24) was not in existence when the order appealed from 
was made. It was of course not in existence at the time when the decree was 
obtained. The decree is conclusive of the rights of the parties. Once those rights 
were determined, the principle of res judicata comes in. If the interpretation 
which Mr. Datar wants us to accept was allowed, there would be no bar of res 
judicata in. case the contentions which were taken by the tenants in the suit were 
taken up again, or the tenants were to take fresh contentions which they ought to 
have taken in the suit of respondent No. 1 but did not take, and that, in our view, 
would be a question of affecting his rights. Thus in 4 Debtor, in re. Debtor, ex-parte* 
the debtor, a married woman, had a series of speculative stock exchange transac- 
tions with the petitioning creditors extending over a period of eighteen months 
which resulted in a debt to them of £3,500 in respect of which they obtained judg- 
ment against her. The petitioning creditors petitioned for a receiving order. 
The debtor disputed the petition on the ground that she was a married woman 
who was not carrying on a trade or business within the meaning of s. 125 of the 
Bankruptcy Act, 1914. The Registrar held that the transactions in which the 
debtor had been engaged constituted the carrying on by her of a business within 
the meaning of s. 125 and made a receiving order against her. The debtor 
appealed. Before the hearing of the appeal the Law Reform (Married Women 
and Tortfeasors) Act, 1985, was passed. Under that Act s. 125 of the 
Bankruptcy Act, 1914, was repealed. It was contended before the appellate 
Court in appeal that even though when the Registrar made the order, 8.125 was 
unrepealed, yet when the appeal came before the Court of Appeal, that section 
was repealed and therefore there was no jurisdiction in the Court of Appeal to 
make that order because the Court must act in accordance with the law existing 
at the date of the appeal. It was held there was no substance in this contention. 
The Court was justified in proceeding under s. 125 of the Bankruptcy Act of 
1 [1926] 1 Ch. 287. 
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1914 even though the bankruptcy proc s were not commenced until after 
the Act of 1985 came into operation, so co as the act of bankruptcy was anterior 
to that Act. It was also held that even though an appellate Court was able and. 
bound to give effect to new remedies which have been introduced by enactments 
passed after the order appealed from was made by the First Instance, yet with 
regard to substantive rights it is well established that the appellate Court must 
give effect to the same e law as that which was in force at the date of the earlier 
proceeding dp. 248) : 

“ A matter of substantive right which fies become res judicata cannot be upset by a subse- 


quent general change of the law, in the absence of precise intention to make the change so retros- 
pective being evidenced in the Act.” 


Mr.. Datar contends that in that case he would argue that s. 24(14) 
does not require the obtaining of a separate order amounting to a decree. But 
all the same, &fter s. 24(14) came into force,a new application in execution could 
not be entertained by the ordinary Court. The AOUS on for execution would 
have to be made to and an old application must be disposed of by the Mamlatdar, 
and.it was only upon his order that the landlord could obtain possessions Now, 
what s. 24(14)} does is that it requires the landlord for obtairting the order contem- 
plated by the section to make an application in the prescribed form. Upon, that 
application the Mamlatdar is required to hold an inquiry and as a result of that 
inquiry, sub-s.(2) of that section empowers him to pass such orders as he deems fit. 

Then we come to sub-s.(5) of s. 24 which says: “Every order passed by the 
Mamlatdar under  sub-s. (2)...shall be deemed to be a decree of a civil 
Court and shall be executable as such.” Now, if we were to hold that in cases 
in which a landlord has already obtained a decree, it is incumbent upon him to 
proceed in execution before the Mamlatdar, the result is to make sub-s. (4) of 
s: 24 absurd. The order which would be passed by the Mamlatdar in execution 
would be an order saying whether possession should or should not under the decree 
be ‘handed over to. the landlord. One can easily understand the Legislature 

roviding that such an order shall be deemed to be a decree of a civil Court. 

rders in execution may amount to decrees as defined. in the Code of Civil 
Procedure. But it is obvious that the words ‘“‘shall be . executable as a 
decree as such” can have no meaning when concerned with an order which 
has been passed in execution. Supposing the Mamlatdar was to pass an order 
that the tenant should hand over possession to the landlord. There can be 
no question of executing that order of the Mamlatdar. The argument that even 
though the landlord has obtained the decree in a civil Court, he must proceed 
forthe execution of the order before the Mamlatdar is obviously not tenable. 

Then I come to s. 2A of the Act, That was a section which was introduced by. 
the Amending Act XXVI of 1946 and it says : 


“ A person lawfully cultivating any land belonging to another person shall be deemed tobe a 
tenant if such land is not cultivated personally by the owner and if such person is not—~ 

(a) a member of the owner’s family, or 

(b) a servant on wages payable in cash or kind but not in orop share or a hired labourer 
cultivating the land under the personal supervision of the owner or any member of the owner's 
family, 
unless the owner has within one year of the cominy into force of the Bombay Tenancy (Amend- 
ment) Act, 1946, made an application to the Mamlatdar within whose jurisdiction the land is 
situated for a declaration that the person is not g tenant.” 
Sub-section (2)of the same section, then provides that a person described in s. 2A 
(1) shall be deemed to be a tenant for the purposes of the Act, unless the Mamlatdar 
has made a declaration that the person is not a tenant or the Collector has made 
a declaration in appeal under the provisions of sub-s.(3) of s. 18 or the Provincial 
Government have made a declaration in appeal under the provisions of s. 28 of the 
Act. It is contended that the applicant is a tenant within the meaning of the 
words used in s. 17, because of the definition in s. 2A even though that section 
came into operation after the executing Court made the order from which this 
second appeal has been preferred. - - 
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Now, we do not wish to go into the question of the retrospective operation 
of this section for the obvious reason that the section*does not apply because 
of the words which are used at the commencement, ‘‘a person lawfully cultivating 
any land belonging to another person.” The tenancy in favour of the appellant 
and the respondents other than respondent No. 1 in this case terminated 
before the filing of the suit by respondent No.1. Ever since then the appellant 
and the other respondents are in wrongful possession of the land and there is 
no difference in our view between lawful and wrongful. It is contended before us 
that even though lawful possession would necessarily mean that th® possession 
of the tenant must not be contrary to the provisions of the law, still in this case 
we must interpret the words to mean peaceful possession or something like that, 
and that is the words in that section, ‘unless the owner has within one year of the 
coming into force of the Bombay Tenancy (Amendment) Act, 1946, made an 
application to the Mamlatdar withm whose jurisdiction the land is situated for a 
declaration that the person is not a tenant.” Now, it is quite true tĦat the section 
contemplates that if a person who claims to be a tenant has satisfied the opening 
words of s. 2A, he would be deemed to be a tenant unless either the Mamlatdar has 
declared by an order upon the application of the landlord that he is not a tenant 
or the Collector has done so or the Local Government has done so. But it does 
not necessarily mean that the word “‘lawfully’’ must be given some other jnter- 
pretation. It seems to us that the intention as indicated in s. 2A was where the 
person who was in possession of the land has shown that he was in lawful possession, 
he is entitled to have the determination of the question as to whether he 
was or was not a tenant made by the Mamlatdar or the Collector or the 
Provincial Government and not by the civil Courts. What the Legislature 
as a matter cf fact intended was that once the person who claimed to 
be a tenant showed that he was in lawful possession of the land whether he was in 
possession in the character of a tenant should be determined by the Mamlatdar, 
a Collector or the Provincial Government, and not by the civil Courts. There was 
no other intention; at any rate we cannot say that we must depart from the 
ordinary meaning of the word “‘lawfully” because of the words relied upon. The 
usual rule is that the words must be taken in their ordinary meaning. That 
meaning may be departed from in exceptional cases, but the exceptional cases 
proceed upon certain well established principles none of which haveany bearing in 
the present case. The grounds relied upon by Mr. Datar are that of context first and 
absurdity next. I have already dealt with the first and we find no such absurdity 
in this case as would compel the Court to give to the word anything but its ordinary 
meaning, Apart from the question of the retrospective operation of s. 2A, therefore, 
it is obvious that this section will not enable the appellant to claim that he was a 
tenant within the meaning of that word as used in s. 17 of the Bombay Tenancy 
Act. 

We have been asked, however, by the appellant and the respondents other than 
respondent No. 1 for leave to file an application amending the written statements 
so as to enable them to take up contentions under ss. 5, 18A and 20 of the Bombay 
Tenancy Act, and we think that we ought to allow the defendants to do so, because 
it was no fault of theirs that they did not take up any of the contentions under the 
provisions of these sections. The provisions of ss. 5 and 18A were admittedly 
extended to the area in which the site is situated after the decision held by the 
executing Judge. But while we allow the plaintiff to take up the contentions, we 
do not express finally any opinion, on the question as to how far such an application 
will help the appellants and the other respondents. Such contentions must 
necessarily involve an argument as to whether the sections relied upon are or are 
not retrospective in their operation. Weonly have in fact given leave because 
there is this difference between the language which we have been considering 
and the language of s. 5 which in a sense is‘also the language of s.18A that both 
those sections have application notwithstanding any law as well as any decree or 
order of the Court. There are no such words in s. 20. But the argument which 
has been advanced before us—and with some force—is that that section is intended 
to apply to the cases in which a tenant cannot avail himself of the provisions of 
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s. 5 or s. 18A because he has fallen in arrears. It is true that under s. 20 a tenant 
ıs entitled to certain concessions only in case he can show that the tenancy ter- 
mihates for non-payment of rent, and it is arguable that in this case there has been 
no termination of the tenancy for non-payment of the rent, because under the 
Transfer of Property Act a tenancy is not liable to termination for such non- 
payment. That does not mean that the tenancy may not terminate for non- 
payment of rent under the Transfer of Property Act or the principles underlying 
it but it will terminate for non-payment only in case it is a term in the 
contract between the parties that the tenancy was to terminate if the tenant was 
in arrears, ' But Mr. Datar has argued before us—and we think with some force— 
that it could not possibly have been the intention of the Legislature in enacting 
s, 20 that that section applies to the very few cases in which the tenancy comes 
toan end for non-payment of rent because there has been a contract between 
the parties that the tenancy is to come to an end if there was failure to pay rent. 
It is true that the language of the section is not clear and the section might well 
have been better worded so as to show that it can be availed of by the tenant in 
circumstances in which the landlord can say that s. 5 is not applicable to the 
case because there has been failure to pay rent as provided for by s. 5(2). But all 
the same, at any rate prima facie we think that the intention of the Legislature 
in enacting 8.20 was to provide for those cases in which the tenant could not avail 
himself of ss. 5 and 18A because of his failure to pay the rent. 

We, therefore, allow the request. The appellant will file his application for 
amendment within a period of three weeks from the date of this order of this 
Court. 

The costs of the appeal will be costs in the cause. 

December 10, 1948. BAVDEKAaR J. We allow the amendment of the written 
statement which has been prayed for and remand the suit for disposal according 
tò law to the trial Court which will give an opportunity to the plaintiff to file a 
counter written statement if he so wishes. : 

The appellant will pay the respondent’s costs of the first appeal and the second 
appeal. The cost of execution will abide the final result. i 

Both the parties will be allowed to lead evidence. 


Order accordingly. 


Before the Hon'ble Mr. M.C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 
MAHOMED ABDUL AZIZ HIDAYAT v. KHAIRUNNISSA ABDUL GANT.* 


Mahomedan law-——Maintenance—Son’s widow-—-Whether father bound to maintain widow. 


- Under Mahomedan law there is no obligation upon a father-in-law to maintain his widowed 
daughter-in-law. : 


Onr Khairunnissa (plaintiff) was married to Abdul Gani who was the son of 
Mahomed (defendant). Abdul Gani died in 1940 and the plaintiff continued to 
live in the defendant’s houseatSholapur. In 1948she went to live with her parents. 
‘On August 8, 1944, she filed the present suit against the defendant to recover from 
him maintenance at the rate of Rs. 40 per month and Rs. 400 for arrears of main- 
tenance. 

The trial Judge awarded maintenance to the plaintiff at Rs. 6 per month, observing 
as follows :—. ` 

“ The death of plaintiff's husband has deprived her of her bread-winner. The plaintiff is a 
pardanashin woman. It is neither suggested nor proved that she is capable of earning her own 
livelihood. Thus the considerations of humanity and principles of law require that the defendant 
should maintain the plaintiff to the extent to which his means might permit.” 


The defendant appealed to the High Court. 


* Decided, November 19, 1948. First ea Shanbhag, Civil Judge (Senior Division) 
No. 447 of 1945, against the decision of T. B at Sholapur, in Special Suit No. 50 of 1944. 
l 
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S. R. Parulekar, for the appellant. 
T.: N. Walawalkar, for the respondent, 


Cuacua C.J. This appeal raises a very short question of Mahomedan law, and 
the question is whether there is any obligation in law upon a father-in-law to 
maintain the widow of his son. The learned rial Judge has awarded maintenance 
to the daughter-in-law more on grounds of humanity than on legal principles, and 
Mr. Walawalkar also has appealed tous to accept those humane considerations: and 
not deprive the daughter-in-law of the very small maintenance, viz. Rs. 6, which 
the learned Judze-has awardec her. But hcewever liberal and humane the Court 
may be inclined to be, it cannot step outside the well established principles of law 
and it cannot itself make a new law for the parties. 

The principles with regard to maintenance under Mahomedan law are fairly well 
settled, and the main principle is, as is to b2 found in Mulla’s Mahomedan Law, 
p. 286, and Mulla relies upon the statement of law in Baillie’s Digest of Mdhomedan 
Law at p. 467, that a person is liable to maintsin another when that person could be 
the heir of the person whom he is called upon to maintain. In this case the father- 
in-law could never be the heir of his daughter-in-law, and therefore on that principle 
there is no obligation on the father-in-law zo maintain the widow of his son. 
Mr. Walawalkar has relied strongly on a passage in Tyabji on Mahomedan Law 
at p. 889, and that passage is based on arother statement of law in Baillie’s 
Digest, and that statement is : ` l 

" Tt is also incumbent upon a fether to maintain his son’s wife when the son is young, poor 

or infirm. It is stated however in the Mubsool tha: a father cannot be compelled to maimtain 
the wife of his son,” ; 
Mr. Walawalkar wants us to extend the liability of the father-in-law from maintain- 
ing the wife of his son to maintaining the widow of his son. The liability of a 
father-in-law to maintain his daughter-in-law, so long as the son is alive, can be 
explained on the basic principles of Mahomedan law, because a father is liable to 
maintain , his son, and; as the statement of the law states, his liability to maintain 
his wife only arises when the son is young, voor or infirm. Therefore, as the son 
cannot maintain his own wife and as the fsther is liable to maintain ‘his scn, a 
sort of vicarious liability is cast upon the father-in-law. But on the death of 
the son, naturally, the marriage between him and his wife is dissolved, the daughter- 
in-law becomes a complete stranger to the father-in-law. Under Mahomedan law 
she is entitled to remarry, and therefore it would be contrary to the well established 
principles of Mahomedan law to impose a liability upon the father-in-law to main- 
tain, the widow of his son, : ~ 

However reluctantly ‘and realising the great hardship in this partieular case, 
we must come to the conclusion that the learned trialJudge was wrong in imposing 
this liability upon the appellant. The result is that the appeal is allowed, and 
the decree of the trial Court set aside. No order as to costs throughout. 


Appeal alicwed. 


- 
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RAO SAHEB PANA HN GANESH. THAKAR v. VAMAN VASUDEV 
CHITALE.* 


| Court-fees Act (VII of 1870), Sec. 6—Transfer of suit—Sutt filed on original side of High Court 
— Transfer of suit to mofussil Court—Court- ‘See stamp on plaint to be ad valorem on amount of 
Cuni; 


. Where a suit, instituted on the Original Side of the High Court on a plaint bearing court-fee 
stamp according to the High Court scale, is transferred for trial to a civil Court in the mofus- 
sil, the plaint must be re-stamped ad valorem on the amount of the claim; under s. 6 of the 
Court-fees Act, 1870. 

Bibee Golap Kumari Saheba v, Md. Kadtruddin,’ distinguished. 


Rach NATH GANESH (plaintiff) formed a partnership with other persons undér 
the name of%‘Amba Tannin Products”. 

On October 17, 1942, the firm was sold to Vaman Vasudev (defendant) for a 
sum of Rs. 10,000. 

On September 24, 1946, the plaintiff filed a suit (No. 1920 of 1946) on the Original 
Side of the Bombay High Court to recover Rs. 10,000 with interest and costs 
from the.defendant. The plaint bore court-fee stamp according to the scale 
preseribed by the High Court. - 

The defendant filed a suit (No. 820 of 1946) in the Court of the Civil Judge, Junior 
Division, at Poona, claiming a declaration and injunction against the plaintiff. 

The defendant next applied to the High Court (Civil Application No. 824 of 
1927) for transfer of the High Court Suit No. 1920 of 1946 to the Poona Court for 
trial. The High Court ordered the transfer. (51 Bom. L.R. 226). 

The plaint in the suit was presented to the Poona Court and numbered as suit 
No. 57 Paf 1948. 

In the latter Court, on a preliminary objection being raised by the defendant, 
the Civil Judge ordered on March 7, 1949, that the plaint hou be i i 
ad valorem on the claim of Rs. 10,000. 

The plaintiff applied to the High Court in revision. 


R..N. Bhalerao, for the applicant. 
B. G. Thakor, Assistant, Government Pleader, amicus curiae. l 


Sman J. This is a revisional application against the order. of the.Civil Judge, 
Senior Division, Poona, directing the plaintiff to pay the necessary court-fee on a 
plaint which was transferred to his Court under orders of this Court. The plaintiff 
filed suit No. 1920 of 1946 on the Original Side of this Cotirt against the defendant, 
who is the opponent before me. The defendant filed in the Court of the Civil 
Judge (Senior Division), Poona, suit No. 820 of 1946 against the petitioner- 
plaintiff for a certain declaration and injunction. The defendant applied to this 
Court by application, being Civil Application No. 824 of 1947, for an order transfer- 

the suit on the Original Side of this Court to the Poona Civil Judge’s Court 
with a direction that that suit be heard with suit No. 820 of 1946. This Court 
by its order dated November 27, 1947, directed as follows :— - 

- “We therefore make the rule absolute and direct that suit No. 1920 of 1946 pending on the 
Original Side of this Court be transferred to the Court of the Civil Judge Senior Division, Poona, 
and that suit No. 820 of 1946 pending in the Court of the Civil Judge, Junior Division, Poona, be 
transferred to the Court of the Civil Judge, Senior Division, Poona, and that both the suits should 
be heard and decided by the Court of the Civil Judge, Senior Division, Poona, according to law.” 
After the proceedings of Suit No, 1920 of 1946 were transferred from the file of 
this Court on its Original Side, they were numbered as Suit No. 57 of 1948 of the 
file of the Civil Judge (Senior Division), Poona. The learned Civil Judge, Senior 
Division, Poona, raised an issue as to whether the plaintiff had paid proper court- ` 
fee on the suit claim. The learned Judge came to the conclusion that the 


* Decided, July 1, 1949, Civil Revision Division) at Poona, on Exhibit No. 21 In Suit 
Application a 388 of 1949, from an order No. 57 of 1948. 
. passed by B. David, Civil Judge ae 1 (1908) 12 C.W.N. 917. 


r 
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plaintiff had not paid the necessary court fee and directed that the plaintiff should 
pay ad valorem court fee on the amount of Rs. 10,000 claimed. The plaintiff 
feeling aggrieved by that order directing him to pay court fee on the amount of 
Rs. 10,000, which was the subject-matter of his claim, filed this revision application. 
The defendant opponent has not appeared before me because the notice could not 
beserved on him, but the Assistant Government Pleader has appeared in support 
of the order passed by the Court below. ° 

It is contended by Mr. Bhalerao on behalf of the petitioner that thé plaint was 
properly filed with the institution fee which is required to be paid on the Original 
Side of this Court, and the suit having been properly instituted, no question of pay- 
ment of any further court fee could arise on a transfer of the suit to the Court of 
the Civil Judge, Senior Division, at Poona. -Mr. Bhalerao contends that it is by 
reason of the order of the Court that the suit had been transferred and he says 
that the Poona Court has no jurisdiction to direct that any further antount of Court 
- fee be paid. Mr. Bhalerao says that the ordar of transfer was not the result of a 
voluntary act on the part of the plaintiff, but it was in pursuance of an order of the 
Court that the transfer of the suit had taken place; and he relies on the adage 
that the ‘act of the Court shall cause prejudice to none.’ Therefote, he contends 
that if a plaint is properly filed on the Original Side of this Court, a subsequent 
transfer by the Court to another Court cannot render the plaint liable to court fee 
to which it would not have been liable if the suit had continued on the Original 
Side of this Court. Mr. Bhalerao also relies upon a decision of the Calcutta High 
Court in Bibee Golap Kumari Saheba v. Md. Eadiruddin. 

Now the court fee chargeable on documents which are filed, exhibited or recorded 
in any Court of Justice other than the Courts referred to in Chapter II of the 
Court-fees Act is provided for in schedules I and IT of theCourt-fees Act. Section 6 
of the Court-fees Act provides as follows :— 

“Except in the Courts hereinbefore mentioned, co document of any of the kinds specifled as 
chargeable in the first or second schedule to this Act annexed shall be filed, exhibited or recorded 
in any Court of Justice, or shall be received or furnished by any public officer, unless in respect of 
such document there be paid a fee of an amount not less than that indicated by either of the 
said schedules as the proper fee for such document.” 


The Court of the Civil Judge, Senior Division, Poona, is not one of the Courts 
mentioned in chapter II of the Court-fees Act and therefore the court-fee payable 
on a plaint filed or instituted in that Court must be governed by the provisions 
of s. 6 and the provisions of schs. I and II of the Court-fees Act. Section 28 of 
the Court-fees Act provides : 

“No document which ought to bear a stamp under this Act shall be of any validity, unless and 
until it is properly stamped. But, if any such document is through mistake or inadvertence 
received, filled or used in any Court or office without being properly stamped, the presiding 
Judge or the head cf the office, as the case may be, or, in the case of High Court, any Judge of such 
Court, may, if he thinks fit, order that such document be stamped as he may direct; on such 
document being stamped accordingly, the same and every proceeding relative thereto shall be 
as valid as if it had been properly stamped in the first instance.” 


Section 7, cl. (Z), of the Court-fees Act provides for payment of court fee on 
plaints in suits for money according to the amount claimed. Schedule I, cl.(Z) 
indicates the court fee payable on plaints. 

It is true that before this Court directed the plaint to be transferred from the 
file of this Court to the Court of tha.Civil Judge, Senior Division, Poona, the 
plaint was properly filed on the Original Side of this Court and proper court fee 
had been paid. But that circumstance will not prevent the application of s. 6 
of the Court-fees Act. The terms of 3. 6 are quite explicit. Under that section no 
document specified as chargeable with court fee under the schedules to the Court- 
- fees Act-and a plaint is a document so specifie]—can be filed, exhibited or recorded 
or received in any Court of Justice or cat be received or furnished by any 
public officer unless proper Court fee indicated by the schedules is paid there- 
on. n whatever manner.the plaint comes before the Court, if it does not bear 
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the court fee which the provisions of the Court-fees Act say that ıt shall bear, it 
cannot be filed, exhibited or recorded in a Court of Justice; and if by mistake or 
inadvertence it had been so filed, exhibited or recorded, it has no validity what- 
ever till the proper court-fee as computed under the relevant Schedule of the 
Court-fees Act is paid. The circumstance that the plaint was lodged in another 
Court which according to the provisions governing it treated it as properly in- 
stituted cannot prevent the application of s. 6 of the Court-fees Act. The court- 
fee payablt on a document has to be ascertained under the provisions of the Court- 
fees Act, at the time when the document is required to be filed, exhibited or rc- 
ceived in a Court; and if the document is not adequately stamped at the crucial 
date, it has no validity. The fact that the plaint in the present case was a document 
which was properly filed in/another Court according to the provisions applicable to 
that Court is irrelevant in considering whether it was properly stamped for the 
purpose, of the Court-fees Act in the Court of the Civil Judge, Senior Division, 
Poona, when the plaint was required to be filed, exhibited or received. No ground 
.is suggested for excluding the jurisdiction of the Poona Court to demand Court 
fee which by reason of the provisions of s. 6 of the Court-fees Act the plaint was 
required to bear and which it obviously did not bear. The fact that it is not by 
reason of a vountary act on the part of the plaintiff that the plaint was transferred 
but in pursuance of anorder of theCourtthat the plaint was transferred is also not 
relevant in considering the application of s. 6. In my judgment s. 6 of the Court- 
tees Act does hot concern itself with the mode or manner in which a document 
comes before a Court; the terms of the section are explicit and require that in 
respect of a document coming before it, a fee as prescribed must be paid. 

It cannot be said thatinthis case the actof aCourtiscausing any prejudice to a 
party. For reasons of convenience the Court has transferred the suit to the 
Court of the Civil Judge, Senior Division, Poona, and that order of transfer may 
involve consequences, including a statutory liability to pay court fees. When the 
provisions of a taxing statute such as the provisions of ss. 6 and 28 of the Court- 
fees Act are clear and definite, I do not see any ground for escaping them on the 
indefinite suggestion that it is the act of the Court which is causing prejudice to a 
party who had filed a suit properly in the High Court. Nor is the decision 
in Bibee Golap Kumari Saheba v. Md. Kadiruddin of any use to the plaintiff. 
That was a, case in which the suit was originally filed as it could be filed before the 
Settlement Officer of the Santhal Pargannahs. That officer was authorised to 
refer the plaintiff to the civil Court, and in the statute governing the institution 
of such suits, it was expressly provided under s, 5 that on a party being referred to 
the Civil Court, that Court ‘‘may proceed to try and determine such suit under 
the same rules and in the same manner as if the suit had been originally instituted 
therein,” The effect of that section is to convert the civil Court for the purpose of 
hearing a transferred suit into aspecial Settlement Officer; and presumably it was 
on that ground that the Government Pleaderappearing in that case on behalf of 
the taxing authority conceded that the argument advanced in that case, namely, 
that if the institution was proper before the settlement officer, the civil Court was 
bound to try the suit in the same manner as it was originally instituted, should be 
accepted. 

In my view the order of the learned Civil Judge, Senior Division, Poona, directing 
the plaintiff to pay the ad valorem court fee on the amount of Rs. 10,000 is proper. 

However I must make one small correction. In calculating the court-fec 
payable on the plaint the plaintiff is entitled to credit for such amount as he might 
have paid by way of institution fee in the High Court when presenting the plaint. 

Time extended by two weeks for payment of the requisite court fee from the date 
of the receipt of the writ in the Court below. 

Rule is discharged. No order as to costs. 

: Rule discharged. 
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DAMJI JAVERCHAND v. PROVINCE OF oe s 
Land Revenue Code ‘Bom. V of 1879), See. 48—“Land for the purpsose of buildi Agricultural 
land—-Siructures buili on—Non-agricultural assessment to extent of four ieee area covered by 
structures-—Legalily of assessment. 


In s. 48 of the Bombay Land Revenue Code, 1879, the expression “Iland for the purpose of 
building” refers to all land covered by a structure, as well as land either necessary or required 
for occupation or use of the structure for the purpose for which it is intended. 

Secretary of State v. Abdul Husen,} distinguished. 
Mahamadbhai v. Secretary of State,* referred to. 

Hence, where a portion ofan agricultural land is used as a building site, non-agricultural 
asseasment can be levied not on the whole area, but only on the area actually built upon 
together with the other area required for the reasonable use of the building, which Faia ig 
four times the area built upon. 


One Damji Javerchand (plaintiff No. 1) was the owner of certain ee, 
lands (Survey Nos. 219-221) at Ghatkopar. In June 1984 permission was given 
by the Collector to erect a shed for residential purposes in Survey No. 220. In 
October 1984 permission was also given to build another shed in survey No. 219. 
The permission was extended up to July 81, 1988. In December 1985 permission 
was given to erect two more sheds for residential purposes in Survey No. 219 for a 
period of one year. The Collector ordered non-agricultural assessment at con- 
cession rates to be charged on four times the area occupied by the sheds. 

In May 1986 there was a local inspection of the lands and it was found that 
plaintiff No. 1 had erected five sheds in all which were used for stables and not for 
residential purposes. On September 20,1986, the’ Collector permitted the use of 
these sheds as stables till July 31, 1938, but the assessment was directed to be 
levied at full rates on four times the area occupied by the sheds which were then 
found on the lands. On February 28, 1989, the Collector declined to renew per- 
mission for the continuance of the stables and ordered that from August 1, 1988, 
non-agricultural assessment at full rate would be charged on the entire survey 
numbers. 

The plaintiffs filed the present suit against the Province of Bombay (defendant) 
on December 7, 1940, inter alia for a declaration that the levy of non-agricultural 
assessment at full rate on the entire area was illegal, that the proper amount of 
assessment leviable should be calculated on the srea actually built upon and that 
it should be levied at concession rates. 

The trial judge declared that the Collector was entitled to levy assessment at 
full rate on an area which was four times the area covered by the sheds, and ob- 
served as follows in his judgment :— 

“We next'come to the last part of the order which levies assessment on the entire area of the 
three survey Nos. 219, 220 and 221 as from August 1, 1988. It is contended that this order is 
illegal and that assessment cannot be charged on the area of the entire survey number for un- 
authorised use of a portion of that survey number. I think this argument is correct. There isno 
section or rule in the Land Revenue Code empowering the Revenue Officers to levy N.A. assessment. 
on the whole of the survey number for non-agricultural use of a part of the survey number. The 
permission related to portions in survey Nos. 219 and 220. It was found by[the Circle Inspector 
that part of one shed stood on land in survey No. 221. That will not entitle the Revenue Officers 
to charge N.A. assessment on all the area of the three survey numbers. Section 48(2) read with 
8. 65 of the Land Revenue Code contains nothing which would authorise the imposition of the N.A. 
assessment on the entire area of the survey number. In the case of Mahamadbhat v. The Secretary 
of Stafe (20 Bom. L. R. 22) it was held by our High Court that enhanced assessment can be charged. 
only on the area of actual use. A similar question arose in the case of The Secretary of State v. 
Abdul Hussein (29 Bom. L. R.1850). There the question related to fine to be imposed under s. 66 
for unauthorised use of agricultural land ; and it was held that the fine can be imposed only with 


* Decided, July 14, 1949. Second Appeel Division) at Thana, in Regular Civil Suit No. 
No. 870 of 1946, from the decision. of R. D. 806 of 1940. 
Shinde, District Judge at Thana, in Appeal 1 (1927) 29 Bom. L. R. 1850. 
No. 30 of 1945, confirming the decree passed 2 (1917) 20 Bom. L R. 22. 
by S. R. Kaprekar, Crvil Judge (Senicr 
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reference to the actual area of unauthorised use, and not on the area of the entire holding. 

Section 48(2) will have to be construed in the same manner as 8. 66 of the Land Revenue Code. I 

think, therefore, that the Collector’s order for levying non-agricultural assessment on an area of 

14,888 sq. yards, as from August 1, 1988, was wrong and ‘without jurisdiction. N.A. assessment 

ought to be charged on 9,000 sq. yards, as from August, 1, 1988.” 

- On appeal the District Judge confirmed the decree of the trial Court and dis- 
missed the plaintiffs’ appeal. 

The plajntiffs apealed to the High Court. 

G. P. Murdeshwar, with Mr. U, S. Hattangadt, for the appellants. 

B.G. Thakor, Assistant Government Pleader, for the respondent. 


Sman J. The plaintiffs-appellants filed Suit No. 896 of 1940 in the Court of the 
First Class Subordinate Judge of Thana against the Province of Bombay seeking to 
obtain a declaration that the levy of non-agricultural assessment at full rate on 
the entire area of the plaintiffs’ survey Nos. 219, 220 and 221 of Ghatkopar ad- 
measuring 14,888 square yards was illegal and that the proper amount of assess- 
ment leviable should be calculated on the area actually built upon by structures 
and that it should be levied at concession rates. The plaintiffs pray edfor a refund 
of the amount of Rs. 72-5-8 alleged to be wrongfully and illegally recovered from 
him and also prayed for an injunction restraining the defendant from charging or 
recovering anything more than Rs. 74-18-0 per year as non-agricultural assessment. 

The plaintiffs alleged that they were occupants of survey Nos. 219, 220 and 221 
of Ghatkopar and that those lands were originally agricultural lands; that under 
the permission obtained from the Collector in June 1984 certain structures were 
put up on the land and later additional constructions were made; that the Collec- 
tor ordered that non-agricultural assessment at concession rates should be charged 
on four times the area occupied by the structures; that it was assumed for the 

of assessment that the area under the structures was 2,216 square yards; 
that in September 1986 the Collector permitted all the structures to be used as 
stables till July 81, 1988, but the assessment was directed to be levied at full rates 
on four times the area occupied by the structures which are then found on the 
lands; that by an order dated February 28, 1989, the Collector declined to renew 
permission for the continuance of the stables and ordered that non-agricultural 
assessment at full rate be charged on the entire area of 14,888 square yardson all 
the survey numbers in which the structures stood scattered at different places; 
that the defendant demanded an amount of Rs. 1,415 more which was an illegal 
demand; and hence the relief claimed. , ; 

The defendant by its written statement contended inter alia that permission was 
granted to build sheds for residential purposes and non-agricultural assessment 
at concession rates was levied on four times the area occupied by-the sheds; that 
this permission was extended later up to July 81, 1988; and that during an inspec- 
tion in July 1986, it was found that the plaintiffs had built in all about five 
structures and contrary to the permission given all of them were being used not 
for residential purposes but for stables, the user being unauthorised; that the 
Collector gave permission to continue the use of the structures as stables till July 
81, 1988; that the Collector reviewed the whole position and passed an order on 
February 28, 1989, under which he refused to grant permission to continue the 
stables and directed that non-agricultural assessment at full rate should be levied 
on the area of 2,216 square yards for the year 1985-86; that for the years 1986 to 
1988 non-agricultural assessment at full rate on 9,000 square yards should be 
levied, and non-agricultural assessment at full rates should be levied on the entire 
area, of the land of survey Nos. 219, 220 and 221 from August 1, 1988. The 
ascii further contended that the order of the Collector was intra vires and 
The learned trial Judge came to the conclusion that the order directing levy of 
non-agricultural assessment between 1986 and 1988 on 9,000 square yards being 
four times the area occupied by all the structures was legal, but he held that in so 
far as the order of the Collector directed levy of non-agricultural assessment on the 
entire area of the land survey Nos. 219, 220 and 221 as from August 1, 1988, it 
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was in excess of the authority of the Collectcr. The learned Judge accordingly 
declared that the Collector was entitled to levy assessment at full rate on an area 
of 9,000 square yards being four times the area covered by the structures. A 
consequential injunction was issued restraining the defendant from levying any 
amount in excess of the assessment which the plaintiffs were declared to be liable 
to pay under the operative part of the declaration. Against this decree an appeal 
was preferred to the District Court at Thana. The defendant acquiesced. in 
the decree of the trial Court in so far as’it was against it. The learned District 
Judge dismissed the appeal of the plaintiffs with costs. The plaintiffs come in 
second appeal to this Court, 

Mr. Murdeshwar on behalf of the appellants has contended that under the 
provisions of s. 48 of the Bombay Land Revenue Code, read with the provisions 
of s. 85 of that Code, an occupant of land is liable to pay non-agricultural assess- 
ment for that much area only as is actually used for non-agricultural pprposes, 
1.e. is actually built over, and the Collector’: order directing them to pay non- 
agricultural assessment for land not actually covered by the structures was ultra 
vires and illegal. Mr. Murdeshwar’s argument is that the ‘‘use of the land for 
the purpose of building” within the meaning of s. 48 of the Land Revenue Code 
has to be judged by the area actually built upon and not on the incidental use 
which may be made for purposes of reasonable occupation of the building; and in so 
far as the Collector has directed the levy of assessment of non-agricultural assess- 
ment on an area larger than the area covered by the structures, that order is ultra 
vires. It is further argued that the buildings constructed by the plaintiffs on 
their lands having no compound wall, r. 85 of the Bombay Land Revenue Rules, 
1921, can have no operation and therefore the only governing statutory provision 
was contained in s. 48, sub-ss. (J) and (2), of the Bombay Land Revenue Code, 
1879, under which the liability of a occupant must be limited to the area actually 
built upon. 

The argument that only the area aotuaily bult upon is liable for non-agricultural 
assessment seems to be unjustified on the wards of s. 48 of the Land Revenue 
Code. Sub-section (7) of s. 48 of the Land Revenue Code provides : 

“The land revenue leviable on any land under the provisions of the Act shall be assessed, or 
shall be deemed to have been assessed, as the case may be, with reference to the use of the land 

(a) for the purpose of agriculture, 

(b) for the purpose of building, and 

{c) for a purpose other than agricultare or building.” 
Now this section imposes a liability and states that that liability shall be deemed 
to be imposed, whether or not it was actually imposed by the State, and the sole 
test of the extent of the liability is the user of the land. Unfortunately the section 
does not say what the expression ‘‘the land” connotes. It is not clear from the 
provisions of s. 48 whether the expression “‘the land” or ‘‘any land” as used in that 
section was intended to refer to a unit of land such as a survey number of a pot 
survey number recognized by the revenue authorities. Nor does the section say 
that the liability to assessment shall be judged by reference to user of land for u 
building or for agriculture or otherwise than for agriculture or building. The 
expression used in all the three sub-clauses of s. 48 of the Land Revenue Code is 
‘for the purpose of agriculture”, ‘‘for the purpose of building” and “‘for a purpose 
other than agriculture or building”; and it is obvious that these expressions have a 
very much larger connotation than the connotation of the expression ‘“‘for a 
building” or ‘‘for agriculture” or ‘‘otherwise than for agriculture or building”. 
Also the Legislature has not indicated in the section how the assessment shall be 
deemed to be imposed in the case of a piece of land part of which is used for one 
purpose and the rest for another. It is however clear that under the terms of s. 48 
of the Land Revenue Code assessment shall bə deemed to have been imposed ac- 
cording to the purpose for which the land is used; and in the case of land used 
for the purpose cf construction it cannot be said that the area actually covered 
by a building is alone used “‘for the purpose of suilding.”’ The expression “‘land used 
for the purpose of building” refers to all land covered by a structure, as well as land 
cither necessary or required for occupation or use of the structure for the purpose 
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for which it is intended. As it would be impossible to use a structure without 
using some area of land surrounding it, such surrounding land which renders the 
enjoyment possible or comfortable would be deemed to be included in the land 
which is used for the purpose of building. It appears that in the present case the 
Collector passed the order which is impugned, on the basis that the land necessary 
or required for use of a structure is the area of the entire holding on which the 
structure is constructed. The lower Courts have not accepted that basis and 
have held that for calculation of the non-agricultural assessment, an area four 
times the &rea built over should be accepted as the area required for the purpose 
of building. The estimate of the additional’ land required for use of land for 
building appears to have been influenced by the provisions of the Land Revenue 
Rules which prescribe that ordinarily an area exceeding one-fourth of the total 
holding will not be permitted to be covered by structures. The lower Courts 
assumed that where a building is constructed, additional area of land three times 
the area of the land actually covered by the structures would be required for the 
beneficial use of the building, and it is on that basis that they partially upheld 
the order of the Collector directing the payment of non-agricultural assessment. 
If the non-agricultural assessment can be levied with reference to land not actually 
covered by buildings, the order of the lower Courts which adopted the estimate 
of a total requirement of four times the area of land actually covered by struc- 
tures, as being land used for the purpose of building and levied non-agricultural 
assessment is not erroneous. The plaintiffs have not been able to establish 
to the satisfaction of the Courts below that an area less than 9,000 square yards 
could be said to be required with reference to the useof land for building. Under 
s. 65 of the Land Revenue Code, it is lawful for the Collector, subject to the 
general orders of the Provincial Government, to require the payment of a fine in 
addition to any new assessment which may be leviable under the provisions of s. 48, 
and that assessment has got to be imposed with reference to the user as actually 
contemplated under s. 48. The Collector had therefore authority under ss. 65 
and 48 of the Land Revenue Code to impose a new assessment in view of the 
alteration of user. 

But Mr. Murdeshwar on behalf of the appellants relies upon a decision of this 
Court in Mahmadbhait v. Secretary of State, where it appears that an 
occupant was permitted to convert his land in the year 1872 before the passing 
of the Bombay Land Revenue Code of 1879 for the purpose of establishing a brick- 
kiln. After the Bombay Land Revenue Code came into operation in 1879, at a 
revision survey, which took place in 1889, the land was assessed as agricultural 
land. Between the years 1897 and 1901 the plaintiff erected substantial buildings 
on & portion of the land and the Collector levied non-agricultural assessment on 
the entire piece of land. The occupant filed a suit contending that the whole of 
the additional assessment sought to be levied was ultra vires and prayed fora refund 
ofthe amount. It appears that in that case originally the whole piece of land was 
used for the purposes of brick-kilns and the revenue authorities appeared to have 
assumed that that was agricultural use, and on that footing the land at the revision 
survey was assessed as land used for the purpose of agriculture. It was some time 
between the year 1897 and 1901 that the occupant constructed chawls on about 597 
square yards. The total area of the land m that case was 17 gunthas, that Is, 
roughly 2,050 square yards out of which only 522 square yards of land continued 
to be used for the purposes of kilns after the structures were put up by the occupant. _ 
The chawl buildings were constructed on 597 square yards and the remaining 
portion appears to have been kept open as being required for the purpose of build- 
ing. That area was roughly about 940 square yards of land. In the course of his 
judgment Mr. Justice Beaman observed (p. 28) : 

“I have only to add that the building sites do not cover the entire area of the land and it is 
only upoa so much of it as is proved to have thus been converted to uses within the meaning of 
clause (¢) of s. 48 that the enhanced assessment can be levied.” 

Now this observation does not mean that Mr. Justice Beaman was ofthe opinion 
that it is only with respect.to the land which is covered by the buildings that there 
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was a liability to pay non-agricultural assessment, because the next sentence in 
the judgment makes it clear that the non-agriz sultural assessment was held to be 
good in respect of the entire area excepting the 522 square yards which continued 
to be used as a brick-kiln. Mr. Justice Beaman observed (p. 28) : 

~I therefore am of opinion that this appeal fails except in respect of so much land as has not 
been covered by the buildings. That is shown to be 522 sq. yards and there must be a proportionate 
deduction of the assessment which can be worked out in framing the decree,” 

That makes it abundantly clear that even though the structures actually covered 
anarea of 597 square yards, the Court directed that the occupant who was the 
plaintiff in that suit was liable to pay non-agricultural assessment in respect of a 
total area exceeding 1,500 square yards whick was the land not used for briek- 
kilns, The case in Mahmadbhat v. Secretary of State for India, therefore, is no authority 
for the proposition that only that much area as is covered by a structure is liable 
to non-agricultural assessment on conversion cf use. 

‘ Reliance was also placed upon the case in Secretary of ‘State v. Abdul Husen! 
But that is a case which does not help the appellants. In that case the main 
point that was decided was whether a fine cam be levied in respect of the entire 
area of a piece of land even though a portion of it is covered by a building, and & 
division bench of this Court consisting of Sic Amberson Marten, Chief Justice, 
and Mr. Justice Crump held that it is only on the area that was covered by the 
building that a building fine could be levied. and not on the area of the entire 
holding. -In this case we are not concerned w-th the building fine. The observa- 
tions at p. 1851 in the judgment of Mr. Justice Crump are all obiter, and even as 
obiter he has not expressed any definite opinion in support of the submissions 
made by Mr. Murdeshwar. Neither of the two cases support the argument of 
Mr. Murdeshwar, and I am unable to accept the contention of Mr. Murdeshwar 
that his clients are liable to pay only the non-agricultural assessment as calculated 
on the basis of the actual area occupied by tne building. His further argument 
that r. 85 of the Bombay Land Revenue Rules, 1921, cannot have any application 
need not be considered in any detail. The learned trial Judge has not upheld 
the order of the Collector in so far as he direczed the payment of non-agricultural 
assessment on the entire area of the three survey numbers. It must however bé 
observed that it is difficult to understand what the expression ‘‘within the com- 
pound of the building” in r. 85 of the Land Revenue Rules means. The expression 
‘“‘ecompound”’ is not equivalent tc the expressicn ‘‘compound wall”, as otherwise the 
rule would apply only to a very limited class of cases in which there is a compound 
wall built round a building; and if the expression ‘‘compound”’ is not used in the 
sense of a ‘compound wall’, it is difficult to imagine what would constitute a 
‘compound of the building” and as to who was to judge what the compound of a 
building is, in the absence of any demarcation where the compound of the building 
would end. However in the present case it is unnecessary to examine that argu- 
ment, as in my view the order of the Collector levying non-agricultural assessment 
on four times the area on which structures were actually constructed (on 
the footing that four times the area is the minimum piece of land on which the 
area under the structures could have been permitted to be used for building 
purposes) is not shown to be ultra vires or illegal. 

In that view o? the case this appeal must fail and is dismissed with costs.. 


Appeal dismissed. 
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Before Mr. Justice Shah. 


' GURUPADAPPA SHIVLINGAPPA ITGI v. SAYAD AKBAR SAYAD 
BUDAN KADRL* 


Bombay Renis, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 12(1)t-——Eject- 
. ment suit—Consent decree before coming into perce of the Act-—Contraclual tenant—Tenant 
. énfilled to protection of s. 12(1). 


e On June 11, 1947, while the Bombay Rents, Hotel Rates and Lodging House Rates (Contro? 
Act, 194d, was in force, an ejectment suit ended in a cénsent decree, whereby the tenant 
(defendant) admitted that he was a monthly tenant-and agreed to deliver possession of the 
demised premises to the plamtiff on January 31, 1948, and to pay rent every month till the 
expiry of that period. On February 18,1948, the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, came into force, repealing the Act of 1944. On February 16, 1948, 
the plaintiff applied to execute the decree by taking possession of the property,- when the 
defendant pleaded the protection afforded by s. 12(1) of the Act of 1947 :— 

_ Hel, that, by virtue of the consent decree, the defendant became a contractual tenant 
of the plaintiff and was entitled to claim the benefit of s. 12(2) of the 1947 Act. 


SUIT in ejectment. 

The plaintiff Gurupadappa was the owner of certain premises in Belgaum, 
of which Sayad Akbar (defendant) was in possession as a tenant. The plaintiff 
terminated the tenancy by a notice. The defendant failed to obey the notice, 
and was sued in ejéctment. The defendant contended that he was an annual 
tenant and that the notice determining the tenancy was not valid. 

On June 11, 1947, the suit ended in a consent decree, which provided :— 

“1. The defendant admits that he is the monthly tenant of the plaintiff. The defendant 
do deliver up possession of the suit property to the plaintiff before January 81, 1948. 

2. The defendant has paid the rent up to the end of March 1947 to the plaintiff. The de- 
fendant do forthwith pay the amount of rent remaining due up to the day and he do pay to the 
plaintiff rent of each month up to January 81, 1948, in advance on the first day (of each) of 
several months. 

8. The defendant do pay to the plaintiff the costs of this suit and do bear his own. 

4. ‘The defendant has given up all his contentions.” 

At the date of the decree, the Bombay Rents, Hotel Rates and Lodging House 
Rates (Control) Act (Bom. VII of 1944) was in force. -The Act was repealed by 
the Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 
1947), which came into force on February 18, 1948. 

On February 16, 1948, the plaintiff applied to execute the consent decree by 
recovering possession of the demised premises. The defendant contended that 
he was not liable to be evicted but was entitled to the protection afforded by s. 12(Z) 
of the 1947 Act. 

The executing Court negatived the contention and directed execution proceed- 
ings to continue, observing as follows :— 

“The judgment debtor has taken the point that under Bom. Act 57 of 1947 the decree-holder 
is not entitled to the recovery of possession so long as the tenant is willing to pay the standard 
rent. I cannot accept his contention because s. 12(1) has reference to ejectment suits or proceed- 
ings. ‘The section applicable is really s. 50 which provides that ‘suits and proceedings other than 
. execution proceedings and appeals should be transferred before the Court having jurisdiction to 
try suits and proceedings under this Act.’,” 

On appeal, the District Judge reversed the order and dismissed the darkhast, 
for the following reasons :— 

‘The decree is dated June 11,1947. The deke further states that the appellant shall pay 
forthwith all the arrears of rent and that, in respect of the period subsequent to the decree, the 
appellant shall pay rent in advance on the first of each successive month up to January 81, 


* Decided, August 18, 1949. Second Appeal 
No. 1809 of 1948, from the decision of 
N. M. Miabhoy, District Judge at Belgaum, 
in No. 76 of 1948, reversing the decree 

oe V. 8. Ozarde, Civil Judge, Junior 
, at Belgaum, in Regular Darkhast 
No. a5 sof 1948, 
f Section 12 (2) runs as follows :— 


“A landlord shall not be entitled to the 
recovery of possession of any premises 50 
long as the tenant pays, or is ready and 
willing to pay the amount of the standard 
rent and permitted increases, if any, and 
observes and performs the other conditions 
of the tenancy, in so far as they are consistent 
with the provisions of this Act.” 


lát THE BOMBAY LAW REPORTER, [VOL LII 


1948. In my opinion, a proper construction of the decree is that the appellant was a tenant of the 
respondent up to January 81, 1948. In any case there can be no doubt that by the terms of the 
decree the appellant was a person by whom rent was payable for the premises up to January 31, 
10948. However, the aforesaid Act No. LVII of 1947 came into operation on February 18, 1948. 
Therefore, it is true that between February 1, 19848, ard February 12, 1948, the appellant was not 
a tenant in the ordinary sense of the term, but was a trespasser,. However, the definition of the 
term ‘tenant’ as given in the Act includes not only what in common law is known as a tenant but 
also any person remaining, after the termination of thz lease, in possession, with or without the 
assent of the lendlord, of the premises leased to such a person. In my opinion, the appellant un- 
doubtedly comes within the purview of.this extended definition. Therefore, there is no doubt in 
my mind that on the date on which the new Act came into operation, the appellant was a tenant 
within the meaning of the aforesaid Act and that the respondent was landlord as the definition of 
the latter term is complementary to that of the former. Then s. 12(7) states that the landlord shall 
not be entitled to the recovery of possession of any premises so long as the tenant pays or is ready 
and willing to pay the amount of the standard rent ard permitted increases and is willing to ob- 
serve and perform all other conditions of the tenancy, in so far as they are consisteng with the 
provisions of the Act. In the present case the appellant has shown his readiness and willingness 
to pay the standard rent and permitted increases to the respondent. I do not see any support 
in the aforesaid words for the contention that when a landlord is entatled to recover the possession 
of any premises under the decree of a Court of law, the aforesaid words do not come into play. In 
my Opinion, the words are wide enough to include not only those cases in which the right to recovery 
of possession arises under the contract or under the common law but they are wide enough to 
include even those cases in which the right to recovery of possersion arises under the terms ofa 
decree.” 


The plaintiff appealed to the High Court. 


V.N. Lokur, for the appellant. 
S.R. Parulekav, for the respondent. 


Sman J. The plaintiff filed a suit, being suit No. 272 of 1946, in the Court of 
the Joint Civil Judge, Junior Division, Belgaum, seeking to obtain possession of 
certain premises from the defendant on the ellegation that the defendant was a 
tenant and that the tenancy was duly terminated by notice. 

The defendant resisted the claim on the ground that he was an annual tenant 
and the tenancy was not duly termineted. During the pendency of the suit the 
parties arrived at a compromise, the terms of which are as follows +— 

“(1) The defendant admits that he is the monthly tenant of the plaintiff, The defendant 
do deliver up possession of the suit property to the pleintiff before January 31, 1948. . 

(2) The defendant has paid the rent up to the end of March 1947 to the plaintiff. The 

defendant do forthwith pay the amount of rent remaining due up to this day and he do pay to 
the plaintiff rent of each month up to January 81, 1948, in advance on the first day of each of the 
several months.” 
This decree was passed on June 11, 1947, ard the relations between the parties 
at that time were governed by Bombay Act VII of 1944. The period provided by 
the decree having expired on January 81, 1948, and the defendant having failed 
to vacate, the plaintiff filed darkhast No. 25 of 1948 in the Court of the Civil 
Judge, Senior Division, at Belgaum, seeking to obtain possession of the premises 
by execution of the decree in suit No. 272 of 1946. The defendant contended . 
that he was entitled to the protection given ky Bombay Act LVII of 1947, which 
had been passed in the meanwhile and which was made applicable as from Feb- 
ruary 18, 1948. The learned trial Judge rejected the contention of the defendant, 
and directed warrant under O. XXI, r. 85, to issue. 

An appeal was preferred to the District Court at Belgaum, and the learned 
District Judge, who heard the appeal, reversed the order of the learned trial Judge 
and passed an order that the darkhast should stand dismissed. The plaintiff- 
clecree-holder comes to this Court in second appeal. 

It is contended by Mr. Lokur on behalf of the plaintiff-appellant that the learned 
District Judge was wrong in coming to the conclusion that Bombay Act LVU 
of 1947 applied to execution proceedings. Mr. Lokur refers to s. 50 of that Act, 
as it stood before its amendment which provided that all suits and proceedings 
other than execution proceedings and appea_s which were pending in any Court 
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between a landlord and tenant relating to the recovery or fixation of rent or pos- 
session of any premises, if they were pending at the date on which the Act came 
into operation, should be transferred to the Court constituted under Act LVI of 
1947, and thereupon all the provisions of the Act and the rules made thereunder 
were to apply to all such suits and proceedings. 
Now, so far as the present darkhastis concerned, it has been filed on February 16, 
194% and was consequently a darkhast which was not pending at the date when 
the new Act came into operation. It is irrelevant therefore to consider what the 
effect of s. 50 of the new Act is. It is true that ordinarily a Court must execute 
the decree according to its terms except in those cases where there is a statutory 
limitation upon the right to execute. By reason, however, of the provisions of 
s. 12 of Act ELEVII of 1947 a tenant is riot liable to be evicted if he is ready and 
willing to pay the rent accruing due to the full extent allowable by law. A conflict 
thereforaarists between the direction of the decree and the protection granted by 
the statute to the tenant. That conflict.would have to be resolved by reference 
to two main considerations: (1) Is a person against whom a decree is passed in 
ejectment on the ground that his tenancy was terminated and that he was not entitled 
to the protection of the statute but is in possession a ‘tenant’ within the meaning of the 
Act LVII of 1947. (2) If he is a tenant, can heinsist upon remaining in possession 
notwithstanding thedirection of a competent Court to the contrary. Now, if a decree 
is passed in tnoitum against the defendant after the termination of his tenancy, he 
cannot claim to bz a tenant and he would have no right to claim the protection of 
the statute contrary to the directions of the decree. When, however, there is, 
as in the present case, a consent decree which creates a fresh contractual relation 
of landlord and tenant, the defendant gets the rights and privileges of a tenant 
under Act LVI of 1947, and unless the protection of the statute is properly and 
validly withdrawn, he would not be liable to deliver possession in spite of the 
terms of the decree. The term of the consent decree which requires a tenant to 
deliver possession on the assumption that he will not claim or that he will not be 
entitled to claim the benefit of the statute is not ‘‘lawful” within the meaning of 
O. XXII, r. 8, of the Civil Procedure Code, and the executing Court is not bound 
to execute that part of the decree contrary to the terms of the statute. Under the 
terms of the consent decree in the present case it is clear that when the defendant 
was allowed to continue in possession of the premises as a tenant of the plaintiff, 
a tenancy for a fixed period was created, and it was to expire on January 81, 1948. 
On the expiry of the contractual tenancy the rights of the defendant to claim 
the benefit of Bombay Act LVII of 1947 did not come to an end, because the 
expression ‘tenant,’ as defined in s. 5, cl. (Z), means any person remaining after 
the termination of the lease in possession with or without the consent of the 
landlord of the premises leased to such person or his predecessor who has derived 
title before coming into operation of this Act. The contractual tenancy of 
the defendant, which had been terminated before suit No. 272 of 1946 
was, filed, was revived by reason of the consent decree passed on June 
11, 1947. The defendant thus became a contractual tenant of the plaintiff, 
and he would be entitled to claim the benefit of s. 12(7) of the Act. 
There is nothing on the record of this.case to indicate that the plaintiff’s case 
falls within the terms of s. 18 of Bombay Act LVII of 1947; and ifthe defend- 
ant is entitled to the benefit of s. 12, cl. (2), then clearly the present darkhast is 
liable to be dismissed. l 
Mr. Lokur has, however, contended that once a decree has been passed whether 
» by consent or otherwise the defendant is not entitled to claim the benefit of the 
“provisions of Bombay Act LVII of 1947. According to Mr. Lokur, the decree 
must be executed asit stands. In my viéw an executing Court is not always bound 
‘to execute a consent decree according to its terms. In the case of consent decrees, 
it has been recognised that there is jurisdiction in the execution Court to refuse in cer- 
tain cases to oxecute the decree as it stands. Consent decrees which involve penal 
clauses are a well-recognised class of cases in which.the executing Court has juris- 
diction to refuse to direct execution according to the terms of the decree. A 
statutory provision may, either expressly or by implication, prevent execution of a 
L.R.—10 
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decree according to its terms; and the execut.ng Court would have no jurisdiction 
to execute such a decree according to its directions. This is a decree passed 
with the consent of the parties which createc. a contractual relation between the 
plaintiff and the defendant, and I see nothing in the terms of s. 12 of Bombay 
Act LVII of 1947 which prohibits a tenant whose rights arise under a consent 
decree from obtaining the benefit of that Act. 

In my view the learned appellate Judge was right in holding that the provisions 
of s. 12, cl. (1), of Bombay Act LVII of 1947, applied, and that thee defendant 
was entitled to the benefit of those provisions. The appeal, therefore, will be 
dismissed with costs. 

Appeal dismissed. 





Before Mr. Justice Weston and Mr. Justice Shah. ° i 

PANDURANG BHIMRAO KULKARNI v. MALKAPPA BHIMGOUDA.* 
Dekkhan Agriculiurists Relief Act (XVII of 1879), Ses. 104, 3—Suit for declaration by non-agri- 

culturist plaintiff that sale-deed is amorigage ana for redemption—dAgriculturist defendant— 
Applicability of s. 10A—Test Jor application of section. 

A suit in which a claim for redemption of mortgaged property is made and in which the 
plaintiff is not an agriculturist, the fact that the defendant in the suit is an agriculturist will 
not enable the plaintiff to obtain the benefit ofs.10A of the Dekkhan Agriculturists’ Relief 
Act, 1879. Befores. 10A of the Act can apply to a suit for redemption, it must be established 
that the plaintiff who claims redemption is an agriculturist. 

The cases contemplated in ill. (a) to s. 10A of the Dekkhan Agriculturists’ Relief Act fall 
within the terms of s. 3 (z) of the Act. 

The true test for the application of s. 10A of the Dekkhan Agriculturists’ Relief Act is 
whether the suit is one in which the transaction in issue (to which an agriculturist is a party 
and the requirements of the proviso to the section are satisfied) is of such a nature that the 
rights and liabilities of the parties thereunder are triable wholly or in part under Chap. II 
of the Act, and, for the purpose of ascertaining whether the suit falls within that description, 
the averments made in the plaint as well as the contentions raised by the defendant should 
be considered. It cannot, therefore, be said that s. 10A of the Act applies to suits other 
than those which are contemplated to be filed under s. 8 of the Act. 

Section 10A of the Dekkhan Agriculturists’ Relef Act has a limited operation inasmuch as 
it cannot apply to suits of the description mentioned in s. 8(æ) of the Act, or to suits, though 
falling within the terms of cl. (w} of s. 8, do not fall within the terms of a. 12 of the Act. 

Bhukhandas Valabdas v. Chhaganlal Payaram,' dissented from. 
Hallappa v. Irappa,* liscussed. 
Gautam Jayachand v. Malhari, and Tarachand v. Bala,‘ referred to. 

One Laxman Kulkarni, who was an agriculturist, was the owner of certain 
land situated at Bolkavate in Sholapur taluka. Laxmanhadtwo sons: Bhimrao 
and Vishnu, (defendants Nos. 5 and 6). Bhimrao had a son, Pandurang (plaintiff 
No. 1), and Vishnu had three sons (plaintiffs Nos, 2-4), who were all minors. 

On December 1, 1944, the plaintitts filed the present suit against defendants 
Nos. 1 and 2 for a declaration that a sale-deed passed in respect of his land by 
Laxman in favour of one Bhimangouda, who was the father of the defendants, 
was intended to operate as a mortgage and, therefore, they were entitled to redeem 
the mortgage. The suit was filed by the plaintiffs on an allegation that they were 
acriculturists and were entitled to the benefit of the Dekkhan Agriculturists’ 
Relief Act. : . oie 

The trial Judge held inter aha that neither the plaintiffs nor defendants Nos. 5 
and 6 were agriculturists, that the sale-deed was intended to be a mortgage but 
as the plaintiffs were not agriculturists they could not claim a decree for redemption. 
He dismissed the plaintiffs’ suit, observing es follows in his judgment: 


x Decided, November 14, 1949. _First Appeal 2 (1922) 24 Bom. L. R. 406. 
No.6 of 1947, against the decision of S. M. 8 (1916) I. L. R. 40 Bom. 897, 
Bhoj, Civil Judge (Senior Division), Sholapur, s. c. 18 Bom. L. R. 247. 
in Special Civil Surt No. 75 of 1944. 4 (1988) 40 Bom. L. R. 974. 

1 (1948) 45 Bom. L. R. 854. 
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“But it is contended on behalf of the plaintiffs that itis not necessary for the plaintiffs to show 

that they are agriculturists for the purpose of s. 10A of the Dekkhan Agrioultursts’ Relief Act. 
It is sufficient if they can show that any party to the suit isan agricylturist so that they can take 
advantage of s. 10A provided of course the party to the transaction was an agriculturist. It is 
urged that Laxman who was a party to the transaction, was an agriculturist and defendants Nos. 1 
and 4 who claim through him are agriculturists. Though plaintiffs and defendants Nos. & and 6 
are not agriculturists, they can still take advantage of s. 10A, and in support of this contention 
relianc® is placed upon the ruling in Rhukandas Vallabhadas v. Chhaganlal Dayaram, 45 Bom. L. R. 
854. In my opinion, that ruling cannot at all help the plaintiffs. The facts of that case are quite 
different from those of the present case. In that case, the facts were that one Lalu, father of 
defendants Nos. 2 and 3, had passed a sale deed in favour of defendant No.4, who in turn had 
sold it to defendant No. 1, who was in possession. Plaintiff obtaineda money decree against 
defendants Nos. 2 and 8 and got in execution of this decree defendants Nos. 2 and 8’s equity of 
redemption attached alleging that the sale by their father was a mortgage. Defendant No. 1 
objected to the attachment which having been upheld plaintiff was driven to a suit under O. XXI, 
r. 68, of the Civil Procedure Code. Both the trial Court and the first appellate Court held the 
transaction to be a mortgage. The contention of defendant No. 1—the appellant before the 
High Court—was that plaintiff cannot take the benefit of s. 10A as that was not a suit filed under 
ch. IMI of the Dekkhan Agriculturists’ Relief Act. That contention was negatived relying upon 
Halleppa v. Irappa, 24 Bom. L. R. 406, and it was held that the provisions of s.10-A apply to all 
suits to which an agriculturist is a party. The three essentials required by that section are that (a) 
the transaction must be entered into by an agriculturist or a person through whom the agriculturist 
claims, (b) that the transaction must be of such nature that the rights and abilities of the parties 
under that transaction are triable under ch. I, and (c) that one of the parties to the suit must 
be an agriculturist. In that suit, defendant No. 2 was admittedly an agriculturist. Defendant 
No. 2 and his brother defendant No. 8 were proper parties though not necessary parties as they had 
some interest in the result of the suit. Andsoon these facts it was held that it was not necessary 
that the plaintiff who wants to take the benefit ofthe section must himself be an agriculturist or 
must be a party to the transaction and so he was allowed to lead evidence on the real nature of 
the transaction in disregard of s. 92 of the Evidence Act. Ifthe plaintiffs had proved that defen- 
dants Nos. 6 and 6 who claim through an agriculturist, who was a party to the transaction are 
themselves agriculturists, then the authority relied upon by them would certainly have helped 
them. I fail to see how the fact of defendants Nos. 1 to 4 being agriculturists who are neither 
parties to the transaction nor persons through whom the plaintiffs claim can avail when they have 
failed to prove that defendants Nos. 4 and 5 are agriculturists. It was necessary for them to 
prove that they were agriculturists at the date of suit to take the benefit of 8. 10-A of the Dekkhan 
Agriculturists’ Relief Act. So, the case of 45-Bom. L. R. p. 854, relied upon by the plaintiffs. 
cannot help them. They cannot be allowed to lead oral evidence under s. 10-A of the Dekkhan, 
Agriculturists’ Relief Act in disregard to s. 92 of the Evidence Act. 

It was next urged on behalf of the plaintiffs relying upon the Privy Council case in Baijnath 
Singh v. Haji Valli Mahamad Haji Ahmad, 27-Bom .L.R. 787, that 8.92 doesnot fetterthe Court's 
power to arrive at the true meaning and the effect of a document in the light of all the circumstan- 
ces surrounding the transaction independently of whether the plaintiffs are orare not agriculturists. 
Nobody disputes the plaintiffs’ right to lead oral evidence regarding the real nature of the trans- 
action in disregard of s. 92 of the Evidence Act provided they are proved to be agriculturists within 
the meaning of s. 2 of the Dekkhan Agriculturists’ Relief Act, and so long as they have not done it, 
I do not think that the plaintiffs’ contention can be accepted.” 


The plaintiffs appealed to the High Court. 


T. N. Walawalkar and V.T. Walawalkar, for the appellants. 
L, P. Pendse, G. D. Moghe, and T. S. Jahagtrdar, for respondents Nos. 1, 2 and 4. 


Suan J. The appellants filed Special Civil Suit No. 75 of 1944 in the 
Court of the Civil Judge (Senior Division) at Sholapur for a declaration that the 
sale-deed dated May 12, 1926, of Survey No. 50 of Bolkavathe in Sholapur Taluka 
executed by the father of defendants Nos. 5 and 6 and the grandfather of the 
appellants in favour of the father of defendants N os. 1 and 2 was intended to operate 
as a mortgage and consequently they were entitled to redeem the mortgage. The 
plaintiffs prayed for an account of the mortgage and claimed redemption on 
payment of the balance remaining due, and further prayed for an order for payment 
of the amount found due by instalments. In the alternative, they asked for 
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possession of the property on the ground that they had acquired title to the suit 
property by adverse possession for a period of more than twelve years as against 
defendants Nos. 1 to 4, i.e. between 1926 and 1940, and that they were wrongfully 
deprived of possession of the property. The suit was filed by the plaintiffs on an 
allegation that they were agriculturists and were entitled to the benefit of the 
Dekkhan Agriculturists’ Relief Act. The learned trial Judge held that neither 
the plaintiffs nor defendant No. 5, who was ths father of plaintiff Nd. 1, nor defend- 
ant No. 6, who was the father of plaintiff No. 4, were agriculturistse and hence 
they were not entitled to file the suit claiming benefit of the provisions of the 
Dekkhan Agriculturists’ Relief Act. The learned Judge held that the sale-deed 
of the year 1926 was intended to be a mortgage. He held that the real considera- 
tion for the transaction was Rs. 2,000, and that the amounts alleged to have been 
paid by the plaintiffs towards this transaction were duly proved; but, in view of 
the finding that the plaintiffs were not agriculturists entitled to theebenefit of the 
Dekkhan Agriculturists’ Relief Act, he negatived the claim of the plaintiffs to 
obtain a decree for redemption. He also held that the plaintiffs had not acquired 
any title to the property by adverse possession as against defendants Nos, 1 to 4 
and consequently their alternative claim for obtaining possession of the property 
also failed. He therefore dismissed the plaintiffs’ suit with costs. The plaintiffs 
filed the present appeal to this Court. 

Mr. Walawalkar, on behalf of the appellants, contended that the learned trial 
Judge was wrong in the view he took that the plaintiffs were not agriculturists. 
He further contended that in any case, even if the plaintiffs were not agriculturists 
within the meaning of the Dekkhan Agriculturists’ Relief Act, defendants Nos. 1 
to 4 being agriculturists, the plaintiffs were entitled to the benefit of the Dekkhan 
Agriculturists’ Relief Act and were entitled to show the real nature of the transac- 
tion of the year 1926 relying upon s. 10A of that Act. He also contended that 
even apart from the provisions of the Dekkhan Agriculturists’ Relief Act, the 
transaction of the year 1926 could be proved to be that of a mortgage, and that 
it was so established in the Court below: and that the plaintiffs were entitled 
to redeem the property on the strength of the finding recorded by the Court below. . 
It was finally contended that, by reason of the adverse possession of Laxman 
(the grandfather of the plaintiffs) who was the transferor of the property, the right, 
if any, of defendants Nos. 1 to 4 and of their predecessors as vendees was extin- 
guished, and the platntiffs were entitled to obtain possession of the property on the 
strength of the title acquired by reason of that adverse possession of Laxman. 

The property originally belonged to Laxman and he executed a deed dated 
May 12, 1926, under which he sold the property to the father of defendants Nos. 1 
and 2. Defendants Nos. 5 and 6 are the sons-of Laxman. The plaintiffs contend 
that they are agriculturists within the meaning of: the Dekkhan Agriculturists’ 
Relief Act and are entitled to file a suit for obtaining redemption after_taking 
accounts under the provisions of that Act. All the plaintiffs are minors and it is 
not shown that either they are personally working as agriculturists or their agricul- 
tural income exceeds their non-agricultural income. On the evidence recorded, 
there is nothing to show that the plaintiffs have any income, agricultural or non- 
agricultural. It was stated by the next friend of the plaintiffs in his deposition 
before the trial Court that the plaintiffs owned the field in suit as well as two other 
properties which were given to them by their cousins, but no evidence was led 
showing that any rent-notes were executed in favour of the plaintiffs, or that any 
part of the income from those properties was paid by any tenants of the properties 
to the plaintiffs. Vishnu, defendant No. 6, stated in his deposition before the 
trial Court that the plaintiffs maintained themselves on agricultural income, but 
he gave no details as to who paid any income to the plaintiffs, and it was not stated 
by him that in respect of any particular property income was received by the 
plaintiffs. No tenant has been examined in the Court below, no rent-notes arc 
produced, and there is no reliable evidence for holding that the plaintiffs: had any 
agricultural Income which would entitle them to the benefit of the Dekkhan 
Agriculturists’ Relief Act. It is admitted that the plaintiffs have been residing 
with their next friend. In the circumstances we agree with the learned trial 
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Judge that the plaintiffs have failed to establish their status as agriculturists under 
the Dekkhan Agriculturists’ Relief Act. 


Mr. Walawalkar contended that notwithstanding the finding that the plaintiffs 
were- not_agriculturists as defined by the Dekkhan Agriculturists’ Relief Act, 
they would still be entitled to the benefit of that Act as defendants Nos. 1 and 4 
were agriculturists, That argument, though admitted prima facie to be a startling 
argument, was sought to be substantiated on the terms of s. 10A of the Act. It 
was contended that the expression “‘any suit” used in s. 10A was wide enough 
to cover a suit instituted by a non-agriculturist mortgagor and would enable such 
mortgagor to claim the benefit of the Dekkhan Agriculturists’ Relief Act if the 
mortgagee was an agriculturist. 


Section 10A of the Dekkhan Agriculturists’ Relief Act, in so faras it is material, 
provides:— | | 
“Whenever it is alleged at any stage of any suit or proceeding to which an agriculturist isa 
party that any transaction in issue entered into by such agriculturist or the person, if any, through 
whom he claims was a transaction of such a nature that the rights and liabilities of the parties 
thereunder are triable wholly or in part under this Chapter, the Court shall, notwithstanding any- | 
thing contained in section 92 of the Indian Evidence Act, 1872, have power to inquire into and 
determine the real nature of such transaction and decide such suit or proceeding in accordance 
with such determination and shall be at liberty, notwithstanding anything contained in any law as 
aforesaid, to admit evidence of any oral agreement or statement or unregistered document with a 
view to such determination and decision.” 


Under that provision parties to litigation in certain cases are entitled to avoid the 
bar contained in s. 92 of the Evidence Act, or the bar of s. 49 of the Indian Registra- 
tion Act, or other provisions relating to admissibility of evidence, and the Court 
trying the suit is entitled to determine ‘the real nature of the transaction’ in spite 
of the prohibition contained in those statutes. Before however s. 10A can apply, 
it is necessary, firstly, that an agriculturist must be a party to a suit; secondly, 
there must be a transaction in issue which is entered into by such agriculturist 
or any other person through whom he claims; and, thirdly, the transaction in 
issue must be such that the rights and liabilities of the parties to the transaction 
are triable either wholly or in part under chapter ITI of the Dekkhan Agriculturists’ 
Relief Act. Now, the rights and liabilities of the parties to a transaction are triable 
either wholly or in part under the provisions contained in ss. 12, 18, 18A, 15A to 
15D and 16 contained in chapter IIT of the Act and these sections expressly, or 
by necessary implication, refer to suits which are described in s. 8, cls. (œw), (y), 
(z) and (a). Section 12 enables a Court to make an inquiry into the history and 
merits of the transaction in issue between the parties in cases which fall within 
the description mentioned in s. 8, cl. (w), in which the defendant or any of the 
defendants is an agriculturist, and in suits of the description mentioned in s. 8, 
cl. (y), and cl. (z), and for the purpose of inquiring into the history and merits of 
the cases the Court is entitled to take accounts as provided under s. 18 and s. 18A. 
Under s. 16 the Court is entitled, at the instance of an agriculturist, to take an 
account of money lent or advanced to an agriculturist, or due by him to a creditor 
as the price of goods sold, or on a written or unwritten engagement, and for a 
decree declaring the amount. Unders. 15D the Court is entitled to take an account 
of money due from an agriculturist under a mortgage, at the instance of an agri- 
culturist. Suits under ss. 16 and 15D are suits contemplated by s. 8(a). Suits 
relating to transactions of such a nature that the rights and liabilities thereunder 
are triable wholly or in part under chapter III are therefore some of the suits 
described in s. 8(a), (w), (y) and (z) and of no other class. The special rules of 
evidence contained in s. 10A can only apply to a suit in which the transaction in 
issue is of such a nature that the rights and liabilities of the parties are triable 
either wholly or in part under chapter ITI, i.e. the suit is one mentioned in s. 8, 
cl. (a), or in cls. (y) and (z2), or in cl. (w), in which the defendant, or any of the 
defendants, is an agriculturist. The suits.described in s. 8, cl. (y), are 

“suits for foreclosure or forthe possession of mortgaged property, or for sale of such property, or 

» for foreclosure and sale, when the defendant, or any one of. the defendants, is an agriculturist.”’ 
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Suits described in cl. (z) are 


“sults for the redemption of mortgaged property when the plaintiff, or, where there are several 
plaintiffs, any one of the plaintiffs, is an agriculturiat.’’ 


Now, a suitin which a claim for redemption of mortgaged property ismade and in 
which the plaintiff, or, where there are several plaintiffs, one or more of the plaintiffs 
is or are not agriculturists, is not covered by any of the clauses of s. 8 of the 
Dekkhan Agriculturists’ Relief Act, and consequently such a suit would net be 
contemplated to be tried wholly or in part under the provisions contained in 
chapter III of the Act, and if it is not contemplated to be so tried, the special rule 
contained in s. 10A of the Act, which excludes the bar relating to the admissibility 
of evidence contained in the Evidence Act, the Registration Act and the other 
statutes, can have no application. It cannot be said that such a suit is one in 
which the transaction in issue is of such a nature that the rights and liabilities 
of the parties thereunder are triable under chapter DI. The fact that*the defendant 
in @ suit for redemption of a mortgaged property is an agriculturist would not 
enable a non-agriculturist plaintiff to obtair the benefit of s. 10A of the Dekkhan 
Agriculturists’ Relief Act. 

Mr. Walawalkar however has, in support of his contention, referred us to two 
decisions of this Court and to ill, (a) to s. 10A of the Dekkhan Agriculturists’ 
Relief Act. Illustration (a) to s. 10A says :— 

“A landlord sues for possession of land leased by him to an agriculturist. The defendant 
alleges that he mortgaged the land with possession to the lessor who is entitled to its possession 
only as such mortgagee and not as owner, and asks that he may be allowed to redeem the mortgage 
without being ejected. The Court may admiz evidence on this allegation, and, if satisfied that it is 
correct, may decline to eject the defendant as tenant, and allow the suit to be converted into onc 
for redemption of the mortgaged{property.” 

That illustration contemplates a suit iled by a landlord for possession of property 
leased to a tenant, the tenant being an agr-culturist; and if the tenant sets up 
in the course of the trial that the transaction under which the property was trans- 
ferred to the landlord was a mortgage, the Court is entitled to admit evidence in 
proof of that allegation, and is entitled to refuse to eject the tenant if he proves 
his contention, and on the contention raised by the defendant the suit may be 
allowed to be converted into a suit for redemption of the mortgaged property. 
This illustration, in our opinion, does not support the submission made by 
Mr. Walawalkar that suits other than those which are described in ss.12, 15D and 
16 of the Act are triable under the provisions contained in chapter IT, and to such 
suits the provisions ofs.10A can apply. The cases contemplated in ill. (a) tos. 10A 
would, in our opinion, fall within the terms of s. 8, cl. (g), of the Act. That no 
doubt involves the view that the nature of the suit described in s. 8 should be 
ascertained by reference to the claim made by the plaintiff as well as the contentions 
raised by the defendant. That view seems to be consistent with a decision of 
this Court in Gautam Jayachand v. Malhari.' In that case the plaintiff filed a suit 
for obtaining possession of certain property relying on a sale deed executed in 
his favour alleging that the defendant was a tenant under a lease executed by 
him. The defendant pleaded that the property was purchased by his father and 
not by the plaintiff, that the plaintiff was merely a benamidar, that the plaintiff 
was a moneylender who advanced the consideration for purchasing the property, 
and that the payment of interest on the money so advanced by the plaintiff was 
secured by a contemporanecus lease. The subordinate Courts admitted evidence 
under s. 10A of the Dekkhan Agriculturists’ Relief Act and held that the defendant’s 
contention that the plaintiff was merely a money-lender who adanced the money 
and had obtained a lease to secure payment of the interest was established. In 
second appeal to this Court it was contended that the nature of the suit under 
cl. (y) of s. 3 of the Dekkhan Agriculturists Relief Act had to be determined only 
by reference to what was averred in the plaint, and not by reference to the con- 
tentions raised by the defendant. Scott C. J. stated at pages 899 and 400 of the 
report: 

` 1 (1916) I. L. R. 40 Bom. 397, s. c. 18 Bom. L. R. 247. 
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“If strictly read, it may be fairly argued that that clause (y)" (of s. 8 of the Dekkhan Agricul- 
tarists’ Relief Act) “should only.apply to suits where the plaintiff sues as mortgagee for possession 
of the mortgaged property. But the Dekkhan Agriculturists’ Relief Act must be read as a whole, 
and as part of the Dekkhan Agriculturists’ Relief Act we have section 10-A which says °° (Sec- 
tion 10-A is set out). “Now the illustrations to that section, namely, illustrations (a) and (c) 
show that the intention of the Legislature, when this section was enacted, was to apply the pro- 
visions to suits by a money-lender suing to enforce either a lease ora sale-deed against an agri- 
culturist though the instrument sued on was really according to the intention of the parties in the 
nature of a mortgage. That is exactly the case we have here, and therefore, reading clause (y) 
of section 8 by the light of section 10-A, we must conclude that the intention of the Legislature 
was that the nature of the suit under clause (y) should not be determined by the frame of the plaint, 
but by the allegations of the parties which raised the question of mortgage or no mortgage.” 


If, therefore, the nature of a suit as contemplated in s. 8-is to be determined by 
reference to the pleadings, and not merely by reference to the averments made in 
the plaint, there is nothing in ill. (a) to s. 10A of the Dekkhan Agriculturists’ 
Relief Act which would compel us to hold that that section was intended to apply 
. suits other than those contemplated to be filed under ss. 12, 15D and 16 of the 

ct. i 

Mr. Walawalkar has also referred us to Hallappa v. Irappa.} The head-note in 
that case is: 

“Section 10-A of the Dekkhan Agriculturists’ Relief Act is not limited to suits mentioned in 

8. 8, cls. (w), (y) or (z). It applies to every suit where an agriculturist is a party, and the trans- 
action in issue entered into by such agriculturist is of such a nature that the rights and liabilities 
of the parties thereunder are triable wholly or in part under Chapter ILI of the Act.” 
In that case a suit was filed by the plaintiff seeking to recover possession of a half 
share by partition in certain lands. To that suit were impleaded certain alienecs 
of portions of the lands claimed to belong to the joint family of the plaintiff and 
defendants Nos. 1 to 8. It was contended by the plaintiff that the alienation by 
defendants Nos. 1 to 8 in favour of defendant No. 4, though ostensibly a sale, was | 
in the nature of a mortgage, and he sought to prove an oral agreement that the 
alienation was to be treated as a mortgage by relying upon the terms of s. 10A 
of the Dekkhan Agriculturists’ Relief Act. The learned Judges of the Courts 
below permitted oral evidence to be led under s. 10A to prove that the transac- 
tion was notwithstanding its apparent tenor a mortgage. In appeal that view 
was confirmed by this Court. Sir Norman Macleod C. J. in that case held that 
even though the suit was for partition, and it was resisted by defendant No. 4 
on the ground that the property in suit had been sold to him, the Court was entitled 
to take evidence under s. 10A with regard to the real nature of the transaction 
relating to the property alleged to be sold to defendant No. 4 and decide whether 
or not, the transaction was a sale as contended for by him or a mortgage as alleged 
by the plaintiff, and having found that it was not a sale but a mortgage, the Court 
was entitled to treat the case as against defendant No. 4 as a suit for redemption. 
Mr. Justice Coyajee in a concurring judgment observed (p. 409): 

“For, whereas the words used in s. 10-A are ‘any suit or proceeding to which an agriculturist 
is a party,” those used in ss. 11 and 12 are ‘suit of the description mentioned in section 8.’ That 
this variation of language is not attributable to a desire of improving the style or of avoiding 
repeated use of the same words, becomes obvious on a mere reading of ss. 11 and 12 themselves. 
In my opinion, therefore, s. 10-A has a wider operation than what is contended for on behalf of the 
appellants ; and this construction best harmonizes with the ehiert which the Legislature had in 
view in passing the enactment.” 

The view which appealed to the Court was that even though the suit as filed was 
not triable as a suit of the description mentioned in s. 12 or s. 15D or s. 16 of 
the Dekkhan Agriculturists’ Relief Act, it was open to the Court to allow evidence 
to be led contrary to the provisions of s. 92 of the Indian Evidence Act, or s. 49 
of the Indian Registration Act, or other statutory provisions which prohibit 
leading of evidence contrary to the terms of written documents, because the 
expression used in s. 10A “any suit,” was not “‘confined to that limited class of 
suits described i in s. 8 of the Ack ’” With respect, we are unable to accept the 
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ground which prevailed with the Court. In that case, as stated by Sir Norman 
Macleod C. J., the suit as against defendant No. 4 was a suit for redemption, and 
if it was a suit for redemption it clearly fell within the terms of s. 8, cl. (z), and it 
was a suit in which the transaction in issue was of such a nature that the rights 
and liabilities were triable under the provisions of chapter III of the Dekkhan 
Agriculturists’ Relief Act. The suit was therefore one gua defendant No. 4 triable 
under the provisions of chapter [II of the Act, and s. 10A applied. The observation 
of the learned Judges that s. 10A had a wider operation was therefore clearly 
not necessary for the decision of the case. g 

That view is supported by a subsequent decision of this Court reported in 
Tarachand v. Bala That was a casein which the plaintiffs, who were agriculturists, 
sued for a declaration that a rent-note passed by them to the defendant, a money 
lender, was in reality a transaction of sale. The plaintiffs sought to prove their 
case by adducing evidence of a contemporaneous oral agreement which sought to 
contradict the terms of the rent-note. A division bench of this Court held that 
the plaintiffs’ suit as framed did not fall within the purview of chapter IIT of the 
Dekkhan Agriculturists’ Relief Act and therefore of s. 10A of the Act, and it was 
not open to the plaintiffs to prove the alleged oral agreement. In the course of 
his judgment Mr. Justice N. J. Wadia observed (p. 978): 

“The special privilege, which s. 10-A confers on an agriculturist of alleging an oral agreement 
different from the written one evidenced by a document, in spite of the provisions of s. 92 of the 
Indian Evidence Act, is restricted strictly to suits wh-ch fall under Chapter IIT and would not be 
available to parties whose suits do not fall within that Chapter.” 

Mr. Justice Divatia in a concurring judgment also made similar observations. 
Both the learned Judges distinguished the case in Hallappa v. Irappa,? on the 
ground that it was a case which fell within the terms of s. 8, el. (2), of the Dekkhan 
Agriculturists’ Relief Act, and was therefore covered by the provisions of s. 12 and 
the rights and liabilities of the parties were triable under chapter ITI of the Act. 

The true test, in our opinion, for the application of s. 10A of the Dekkhan Agri- 
culturists’ Relief Act is whether the suit is cne in which the transaction in issue 
(to which an agriculturist is a party and th2 requirements of the proviso to the 
section are satisfied) is of such a nature that the rights and liabilities of the parties 
thereunder are triable wholly or in part under chapter III, and for the purpose of 
ascertaining whether the suit falls within that description, the averments made 
in the plaint as well as the contentions raised by the defendant should be considered. 
On that view it cannot be said thats. 10A applies to suits other than those which 
are contemplated to be filed under s. 8. Section 10A, in our opinion, instead of 
having a wider operation as stated by Mr. Justice Coyajee in Hallappa v. Irappa 
has a limited operation inasmuch as it canrot apply to suits of the description 
mentioned in s. 8, cl. (v), or to suits, though falling within the terms of cl. (w) 
of s. 8, do not fall within the terms of s. 12. 

In Bhukhandas Valabdas v. Chhaganlal Dayaram, decided by Mr. Justice Lokur, 
the head-note is as follows :— 

“Section 10-A of the Dekkhan Agriculturists’ Relief Act, 1879, requires three essentials: 
first, that the transaction must be entered into by an agriculturist or a person through whom the 
agrioulturist claims, secondly, that the transaction must be of such a nature that the rights and 
Uabilities of the parties under that transaction are triable under ch. fii of the Act, and, thirdly, 
that one of the parties to the suit must be an agriculturist. It is not necessary that the plaintiff 
who wants to take the benefit of the section must himself be an agriculturist or must be a party to 
the transaction.” 


The appeal in that case arose out of a suit filed to'set asideasummary order passed 
raising an attachment of certain immovable property in execution proceedings. 
The plaintiff therein contended that an ostensible sale-deed executed by the father 
of defendants Nos. 2 and 8 in favour of deferdant No. 4 was in reality a mortgage 
and not a sale. In second appeal Mr. Justice Lokur took the view that the mere 
circumstance that one of the defendants was an agriculturist and there was an 
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allegation that the transaction between the defendants was of the nature of a 
mortgage was sufficient to attract the applicability of s. 10A of the Dekkhan 
Agriculturists’ Relief Act. The learned Judge purported to follow the decision 
in Hallappa v. Irappa without any further consideration. The suit in that case 
was a suit which could not fall within the description of suits mentioned in s. 3 
of the Dekkhan Agriculturists’ Relief Act, nor were there allegations made by the 
plaintiff and the defendants to bring the suit within the provisions of s. 12, ors. 15D, 
ors. 16, ofthe Act. The learned Judge did not refer in his judgment to the question 
whether the transaction in issue in the suit was of such a nature that the rights and 
liabilities of the parties under the transaction were triable wholly or in part under 
chapter NI of the Act. Neither on the plaint as filed by the plaintiff nor on the 
contentions raised by the defendants could it be said that the suit was of such a 
nature that the rights and liabilities of the parties under the transaction were 
required to he tried under chapter III of the Act. In our opinion Mr. Justice 
Lokur ignored important words in the section which constituted a condition preced- 
ent to the applicability of the rule contained in s. 10A, and relied upon what, in 
our opinion, are mere dicta in the case in Hallappa v.Irappa. In our view, the case 
in Bhukhandas Valabdas v. Chhaganlal Dayaram! is not correctly decided. 

In the present case none of the plaintiffs is, on the finding recorded by the learned 
trial Judge and accepted by us, an agriculturist. The suit filed by them does not 
fall within the terms of s. 12 of the Dekkhan Agriculturists’ Relief Act, and conse- 
quently the transaction is not of such a nature that the rights and liabilities of the 
parties under the transaction are triable under the provisions of chapter III of 
the Act. It is difficult therefore to accept Mr. Walawalkar’s contention that the 
mere fact that one of the parties to this litigation is an agriculturist is sufficient to 
enable the plaintiffs, who are not agriculturists, to claim the benefit of s. 10A 
ofthe Act. Before s. 10A can apply to a suit for redemption, it must be established 
that the plaintiff who claims redemption is an agriculturist. If the plaintiff 
fails to do so, s. 10A can have no application. On that view, the second contention 
raised by Mr. Walawalkar must also fail and the plaintiff cannot rely upon evidence 
apart from the deed to establish that the transaction evidenced thereby is a mort- 


gage. 

It was further contended by Mr. Walawalkar that Laxman, grandfather of the 
plaintiffs, remained in possession of the suit property from the year 1926 to the 
year 1940 even after the execution of the sale-deed. Mr. Walawalkar contended 
that the possession of Laxman must be deemed to be adverse as against the rights 
of the vendee, and as the present suit was filed within twelve years from the date 
of dispossession by defendants Nos. 1 to 4, the plaintiffs were entitled to obtain a 
decree in ejectment against them. Now, there is nothing to show that the possession 
of Laxman after the execution of the sale-deed-in the year 1926 till his death some 
time after the year 1988 was adverse. A person alleging that he has become 
owner of immovable property by adverse possession must establish that he was in 
possession of the property peaceably, openly, and in assertion of a title hostile 
to the real owner. Not only that Laxman did not assert a hostile title against 
the father of defendants Nos. 1 to 4, but he negotiated with the latter on the 
footing that the transaction of the year 1926 was in the nature of a mortgage. 
He made several payments towards that transaction and ultimately in the year 
1988 filed a suit for accounts alleging that the transaction of the year 1926 was a 
mortgage. This conduct of Laxman cannot be deemed to be conduct of a person 
who claimed to remain in possession in assertion of a hostile title. Therefore 
the contention that the title of defendants Nos. 1 to 4 in the property was extin- 
guished by reason of adverse possession of Laxman must also fail. 

The appeal, therefore, will be dismissed with. costs. 

: Appeal dismissed. 
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Before Mr. Justice Bavdekar and Mr. Justice Jahagirdar. - 


GANPATRAO VISHWANATHAPPA BARJIBHE v. BHIMRAO SAHIBRAO 
PATIL.* 

Hindu law—Debts—Decree against father alone in joint family—Attachment in execution of joint 
Jamily property—Partition effected between father and sons before court sale—Sons not made 
parties to execution proceedings—Whether sons’ interest in property affected by exectttion sate. 

Under Hindu law a decree obtained against the father alone in a Mitaksharg joint family 
cannot be executed against the sons’ interests in the property after partition without making 
the sons parties to the execution proceedings. 

In execution of a money decree which the plaint_ff had obtained against the father in a joint 
Hindu family governed by the Mitakshara, the jcint family property was attached. Before 
the property was brought to sale a partition was etected between the father and his sons. The 
property was subsequently sold in execution of the plaintiff's decree and it was purchased 
by the plaintiff himself. On the question whether the sons’ interest in the property passed to 
the plaintiff : 

Held, that as the sons were not made parties to the execution proceedings, their interest in 
the property did not pass to the plaintiff. 

Surajmal Deoram v. Mottram Kalu,! followed. 

Lammanji Govind v. Abdul Rehim? and Venkatanarayana v. Somaraju,? not followed. 

Khiarajmal v. Daim,‘ Firm Gooindrdm Dwarkadis, Bombay v. Nathulal§ and Kameswaramma 

v. Venkata Subba Row,’ referred to. 

Under Hindu law where the intention to separate is clear, whatever the motive with which 
the partition was effected, whether the intentior was to defraud the creditors or merely to 
make ıt more difficult for the creditors to obtain the frurt of their decree in execution, the 
division of the status which it is within the will of the members of the joint Hindu family to 
bring about must be given full effect, and as long as that is so, what will pass in the execution 
sale to which the sons were not made parties when the sales took place after the partition 
is the interest of the father alone. 


OnE Ganpatrao’s (plaintiff) father filed suit No. 898 of 1982 against Bhimrao’s 
(defendant) father Sahebrao on a promissory note and obtained a decree. At 
the date of the decree Sahebrao and his two minor sons, including the defendant, 
were members of a joint Hindu family. The plaintiffs father in execution of the 
decree filed darkhast No. 1227 of 1984 and attached the joint family property. 
The plaintiff purchased the property at a court sale on May 27, 1935. 

After the attachment of the property but b2fore the auction sale, the defendant, 
his minor brother and his mother filed a suit on October 28, 1934, against 
Sahebrao for partition of the joint family property. The defendant’s brother 
died before a decree in the suit was passed. The defendant and his mother 
obtained a partition decree for their two-third share on March 81, 1987. In execu- 
tion of this decree the defendant obtained possession of his share in the property in 
May 1941. 

The plaintiff filed the present suit against the defendant on November 28, 1941, 
to recover possession of the aforesaid property. The defendant contended that the 
debt in suit No. 898 of 1982 was contracted by his father for an illegal and immoral 
purpose and that the debt, the decree in that sult and the auction sale in execution 
of it were not binding on his share in the suit properties and that the auction sale 
was affected by the principle of lis pendens. The trial judge found that the 
allegation that the debt in suit No. 898 of 1982 was incurred for illegal and immoral 
purposes was not proved. He held that the plaintiff obtained only one-third 
share of the defendant in the suit lands by virtue of his purchase as the defendant 
was not made a party to the execution proc2eding and that after the institution 
of the defendant’s suit in 1934 there was an iramediate severance in the joint status 


*Decided, September 21,1948. Second Appa 2 (1943) 47 Bom. L. R. 884. 
No. 11 of 1945, from the decision of R. R. 3 ibaa) Mad. 880, F. B. 
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Karnik, District Judge at Jalgaon in Appeal (1904) I. L. R. 82 Cal. 296, 
No. 186 of 1948, coni aini the decree passed 8. c. 7 Bom. L. R. 1. 
by J. T. Jabade, Civil Judge (Junior Division) a tH Nag. 10. 

at Yawal, in Suit N. 443 of 1941. € (1914) LL. R. 88 Mad.1120. 
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of the defendant and his father. The plaintiff was awarded one-third share in the 
sult lands. The trial judge observed as follows in his judgment :— 


“The ruling in 41 Bombay Law Reporter 1177 lays down the principle that if a decree 
is to be executed after the son has separated from his father, the son must be made a party to 
the execution-proceedings, if his separated share is to be proceeded against, andif the son is not 
made a party to the execution-proceedings, the sale will not be binding on him. The father has 
no ysower to alienate his son’s share after the partition between him and the son, although the 
alienation nfay be in respect of a debt contracted before partition (22 Mad. 519, Krishna Swami v. 
Ram Swami). According to the Mitakshara law, if a co-parcener alienates his undivided interest 
in the entire joint family property or his undivided interest in specific property forming part of 
the Joint family properties, the alienation‘is valid to the extent only of Lis own interest in the alien- 
ated property (Patil Hariv. Hakamchand 1,L.R.10 Bom. 868). This principal applies to the sale by 
private treaty or in execution of a decree. An attachment creates no lien or charge on the 
property attacked and so an execution-purchaser, who buys the property after the suit is filed, 
is not protected merely because he had attached the property before the suit was filed; and 

an attachment merely prevents alienation and gives no title. (Motilal v. Karrabuddin, LLL.R. 25 
Cal. 170; Kinti v. Ahmad, I.L.R.14 Mad. 041; Byramfi v. Chunilal LL.R.27 Bom. 266; 
and Parvati v. Kisansing, I.L.R. 6 Bom. 567). In the present case, even though the minor defen- 
dant’s interest in the lands was taken to be attached in regular darkhast No. 1227 of 1984, the 
attachment confers no title upon the plaintiff and plaintiff, the execution-purhcaser, is not pro- 
tected by the same. The very institution of the suit for partition operates as a partition and 
the properties were held since then by the defendant and his father as tenants-in-common. In 
my opinion, therefore, the sale of the defendant’s father’s share only, which was attached in regular 
darkhast No. 1227 of 1984 of this Court before the institution of the partition-suit, which was 
defined to be 1/8rd in the partition-suit and which must be taken to have been defined on October 
28, 1934, the date of the institution of the partition suit, stands valid as the sale was effected 
after the properties came to be held by the defendant and his father as tenants-in-common. 
In fact, the defendant's father had only 1/8rd share in the lands at the time of the sale and that 
much only wasiliable to be attached and sold inasmuch as his two sons were not made parties to the 
execution proceedings. Itis tobe noted here that in the special partition regular suit, no pro- 
vision was-made for the decretal dues of the present plaintiff’s father in regular suit No. 398 
of 1982 of this Court. The present plaintiff had no knowledge of the partition suit and in equity 
also, he is entitled to the possession of 1/8rd share of the defendant’s father in the suit lands. 
In my opinion, the principle of Hs pendens applies only in respect of the 2/8 share of the defendant 
and his brother of his mother. It does not apply to the defendant’s father’s 1/8 share, which 
was already attached before the institution of the special regular partition suit and which could 
not, therefore, be allotted to the share of the other members of the family. For reasons discussed 
above, I hold that the auction-sale in question in plaintiff’s favour in binding upon the defendant 
in respect of his father’s 1/8 share only. I record my finding on issues Nos. 2 and 8 accordingly.’’ 


On appeal the District Judge confirmed the decree of the trial Court and dismissed 
the appeal, observing as follows :— / 


“This law (Surajmal Deoram v, Motiram Kalu, 41 Bom. L.R.1177) is applicable to the 
ease which I am detiding. The plaintiff's father had attached the suit lands in about March 
1984. But such attachment did not create any interest for him in the property. After this, 
the defendant’s special suit No. 548 of 1984 was instituted on October 28, 1934. 
During the pendency of this partition-suit, the suit lands are purchased at court-sale by the 
plaintiff on July 27, 1985. Under Hindu law, partition is a severence of the joint status and 
is a matter of individual volition. All that is necessary to constitute a partition is a definite 
and unequivocal indication by a member of a joint family to separate himself from the family 
and enjoy his share in severalty. Assoon as special suit No. 548 of 1984 was instituted on 
October 28, 1984, there was a severence of the joint status of the defendant and his father. 
From that date the defendant’s father became entitled to 1/8rd share only in the family property 
including the suit lands. The plaintiff’s father could have made the defendant and his mother 
parties to the execution proceedings. If they were made parties, the defendant could not have 
been able to resist the plaintiff’s claim for possession of the suit lands. But they were not made 
parties to the execution proceedings. The result was that the share of the defendant’s father 
alone could pass to the plaintiff at a court-sale. Having regard to the High Court case cited 
above, the plaintiff cannot claim more than 1/8rd share of the suit lands to which the defendant’s 
father was entitled at the time of the court-sale.”’ 


The plaintiff appealed to the High Court. 
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The matter came up for hearing before Janagirdar J., who ordered it to be 
placed before a Division Bench, on August 18, 1948. 

M. G. Chitale, for the appellant. 

No appearance for the respondent. 


Bavprexar J. Thisis an appeal from a suit filed by the appellant to recover 
possession of certain lands which he had purchased in execution of a decree which 
he had obtained against one Sahebrao Patil, the father of the respondent. Æt is 
no longer in dispute that at the time when the appellant obtained the decree 
against Sahebrao, Sahebrao and his two minor sons, one of whom subsequently 
died, were members of a joint Hindu family, Under the view of this Court, which 
has differed in this regard with other High Courts in India, the whole of the joint 
family property including the sons’ interest therein was liable to be brought to 
sale in execution of the decree against Sahebrao, notwithstanding any partition 
which may have taken place after the date of the decree. It appedts that after 
the date of the decree the appellant brought to sale the whole of the joint family 
property and himself purchased it in execution, the sons, who were minors, not 
having appeared to contest the execution. But in the meanwhile, the sons who 
were minors brought a suit for partition against their father, and as a result of this 
suit they obtained a decree. The suit from which the present appeal arises was 
brought by the plaintiff for possession of the property which he had purchased 
in execution of his own decree, and to this suit he made one of the minor sons a 
party, the other having died prior to the filing of the suit. The respondent, the 
other minor son, took up a contention that ths debt in respect of which the joint 
family property was sold was contracted by Sahebrao for an illegal and immoral 
Po and the decree in that suit and the auction sale in execution were not 

inding on his share in the properties. He also contended that the auction sale 
was affected by the principle of lis pendens. Upon this point the defendant failed, 
and the learned trial Judge came to the conclusion that the plaintiff-appellant 
purchased in the execution sale only the one-shird interest of the father, because 
prior to the sale there had been effected a partition between the father on the 
one hand and the sons on the other by the filing of the suit. By partition, of course, 
the learned trial Judge meant a severance of the status of the joint family. He 
held that consequently the minor sons should have been made parties to the 
execution proceedings, and inasmuch as the p_aintiff-appellant had failed to do so, 
all that passed by the execution sale was one-third interest ofthefather. In doing 
so, he has followed the decision of a single Jucge of this Court in Suraymal Deoram 
v. Motiram Kalu? and when the appellant went in appeal to the learned District 
Judge, the learned District Judge relying upor. the same case dismissed the appeal. 

The plaintiff-appellant has come in second appeal, and this matter has now been 
referred to us because subsequent to che dezision in Surajmal’s casethere was 
reported a case, again of ancther single Judge, in Tammanji Govind v. Abdul 
Rahim.* It was held in that case that members who are united at the time a 
jomt family liability is incurred were not absolved from their liability by the fact 
that they had become subsequently divided. Consequently, an objection by the 
sons that they had not been parties to the execution proceedings, and consequently 
the Court was not entitled to sell their interest was not maintainable. 

Now, the proposition of Hindu law that in a joint Hindu family governed by the 
Mitakshara and consisting of a father and sons the whole of the joint family 
property is liable for the father’s debts proviced they are not tainted by illegality 
or immorality may now be taken to have been established beyond any possibility 
of dispute, and all the High Courts have hel] unanimously that where the sons 
and the father continue to be joint, the creditor may sue the father alone and obtain 
a decree against him, and he may execute the decree not only by attachment and 
sale of the interest of the father but also be attachment and sale of the entire 
interest of the father as well as the sons in the joint family property, and the sons 
will be bound, though they were not made parties to the suit or to the execution 
proceedings, unless the debt was contracted by the father for an immoral or illegal 


1 (1939) 41 Bom. L. R. 1177. 2 (1945) 47 Bom. L. R. 884. 
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purpose. The sons are entitled to intervene both before the sale and after the sale, 
and in case they show that either there was no debt of the father orit being assumed 
that there was no partition there was a debt but it was incurred for an immoral or 
an illegal purpose, then the sale will not bind their interest. The difference is 
as to what happens in case the creditor having obtained a decree against the father 
when the father and the sons‘ are still joint the sons separate after the obtaining 
of the decree. One view has been that in such a case the creditor must bring 


_ another suit against the sons, obtain a decree against them which would be limited 


to the shares allotted to them on partition, and then attach and sell the shares, 
unless the partition was made with intent to defraud the general body of creditors, 
in which case the decree may be executed against the joint family property. 
But the other view which, asI said above, has been estalished now in this Court 
is that if there is a partition after the decree the decree may be executed not- 
withstandingsthe partition against the whole of the family property including the 
sons’ interest therein. To an application for execution in such a case the sons 
are obviously proper parties, and if they are made parties and after hearing their 
contentions as to whether their interest should or should not be sold the property 
is sold, then the sons will be bound by the sale. If, on the other hand, after hearing 
their contentions the Court comes to the view that the sons’ interest was not liable 
to be sold in execution, then the sons’ interest will not be sold. The question 
which has been raised in the present appeal is what happens in case after the parti- 
tion the sons are not made parties to the suit; and the creditor brings to sale never- 
theless their interest, and purchases it himself. Now, in order to determine what 
happens in such a case it would be worthwhile to examine first why it has been 
held in this Court that a decree obtained before the partition against the father 
may nevertheless be executed against the sons after the partition, but only provided 
the sons fail to show that the debt was not binding upon them. The view proceeds 
on the ground that in the decree which was obtained by the father the sons are 
represented by the father there having been no partition when the decree was 
obtained. It has got to be remembered that a creditor can bring to sale interest 
of the sons in the joint family property because a debt binding upon the father is 
the liability of the joint estate : Sat Narain v. Das*; he cannot bring to sale in 
execution of a decree for debt incurred by the father even before partition the 
separate property of the sons. The view which, therefore, has prevailed in this 
Court is that to the extent that the father can represent the interests of the 


~ sons the decree obtained when the father and the sons were separate would be 


taken to have been obtained against them and that means to the extent of the 
whole of the property of the erstwhile joint family consisting of the father and 
sons : Chanmallappa Shivlingappa v. Vannaji Saklchaud.® 

It appears to us that if that is the case, then it must follow logically that a decree 
obtained against the father alone cannot be executed against the sons’ interests 
after partition without making the sons parties to the execution proceedings. 
It is true that the decree can be executed against their interest ; but the question 
is whether the decree can be executed against their interest without making 
them parties, and the proposition of law which we regard as very well established 
is that in case a creditor wants to bring to sale the interest of a particular person, 
that person must be represented in the execution proceedings. That proposition 
will be found laid down by their Lordships of the’ Privy Council in the case of 
Khiarajmal v. Datm1 It was not a case of a joint Hindu family; nor was it 
concerned with the case of a decree which had been obtained against the father 
when the sons were not represented ; but what happened in that case was that 
the lands in that suit were held by the plaintiffs under leases granted by Gover- 
ment for terms of seven years, and renewed from time to time. To a suit brought 
in 1897 for redemption of the lands which had been mortgaged in 1878 by usufruc- 
tuary mortgages, the defence was that the defendants were not mortgagees of the 
property but had purchased it at sales in execution of decrees in 1880-81 which 

1 (1904) I. L. R. 82 Cal. 296, ` L. R. 1129. 
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could not be set aside, and that the suit was barred by lapse of time. It appeared, 
however, that to the proceedings as a result of which the execution sales took place 
certain persons who had interest in the property were not made parties. Their 
interest was not represented at all in those proceedings. It was held that the 
Court had no jurisdiction to sell the property of persons who were not parties to 
the proceedings or properly represented on the record. As against such persons 
the decrees or sales under them were void without any proceedings to set them 
aside. Now, when a father and the sons are joint, the father is entitled tq represent 
the sons, so far as the joint family property is concerned. It can be said, therefore, 
that when the family consisting of father and sons is joint, the son’s interest will 
pass notwithstanding the fact that they were not in their individual capacity 
made parties either to the suit or to the execution proceedings. Thatis, of course, 
provided the sons are not in a position to show after the sale that there was no 
debt, or that, if there was a debt, it was incurred by the father for an, illegal or an 
immoral purpose; but the capacity of a manager to represent the family only 
endures up to the date of the partition. We find no authority whatsoever for the 
proposition that the manager of a Hindu family can represent the family or can 
represent the several erstwhile coparceners after the date of a partition m that 
family, and it seems to us that it makes no difference that the manager is the father 
and the other coparceners are only his sons. After partition the father cannot 
represent the interest of the sons any more then a manager whois not a father can 
represent the interest of the other coparceners, Consequently, in the execution 
proceedings as a result of which the plaintiff-appellant brought to sale the sons’ 
interest, the sons were not properly represerted. It is true that the view has 
sometimes been taken that the reason why the property of a Hindu son who is ` 
under a pious obligation to pay the debts of his father can be brought to sale by a 
creditor in execution of a decree against the father alone is the fact that the father 
is entitled under the Hindu law to sell for payment of his own debts which are 
binding upon his sons not only his own interest but also the interest of the sons in 
the joint family property, and under s. 60 of the Code of Civil Procedure when a 
decree has been obtained against the father alone, the sons’ interest is not indeed the 
interest of the judgment-debtor, but it is property over which the father, the 
judgment-debtor, has a disposing power which he may exercise for his own benefit ; 
but even where that is the view upon which the sale of the interest of a son in 
execution of a decree against a father is justified, the father would obviously have 
no power to exercise for his own benefit that power after partition. For example, 
in Firm Govindram Dwarkadas, Bombay v. Nathulal‘,it was pointed out that the 
creditor’s power to bring to sale the property owned by the judgment-debtor or in 
which he has disposing interest is co-extensive with the power of the judgment- 
debtor to dispose of his property or property over which he has disposing power. 
It must follow that when the property ceases to be the property of the judgment- 
debtor or the judgment-debtor loses his disposing power over it, the creditor’s 

ower also comes to an end and the decree obtained by him becomes incapable of 
peia executed against it. It is true that the case of Firm Govindram Dwarkadas, 
Bombay v. Nathulal was concerned with the right of the creditor to execute a decree 
obtained by him against a Hindu father in a suit to which a son was not made a 
party and which had been filed after there was a partition effected between the 
son and the father. But that does not affect in any manner the question of 
principle and that is upto what time the craditor who is entitled tojexecute a 
decree obtained against a father can execute it against his sons, and it was pointed 
out in that case that the father’s power to sell the interest of the son must be lost 
by a partition. It was held that it does not follow therefrom that the son’s pious 
obligation to pay the debts incurred by the fazher before partition also came to an 
end but that was an entirely different matter. 

It is true that Sen J. seems to have been irclined to take a somewhat different 
view in the case of Tammanji Govind v. Abdul Rahim. That was a case of a mortgage 
decree which had been obtained by a mortgagee creditor of the father. The 
decree was payable by instalments, and while some of the amounts due upon the 

1 [1988] Nag. 10. 
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decree still remained unrecovered from the debtor, one of thesons filed a suit against 
the father, his brother and his mother, the decree-holder and other creditors of 
' the father for partition and a declaration that Govind’s debts and his liabilities 
under the decree were not binding on his share in the joint family property. The 
partition suit resulted in a decree which gave a declaration that the award decree 
was binding on the father as well as on the sons. After the date of the decree in’ 
this-partition suit there was filed by the mortgagee creditor an application for 
execution against the father only praying that the amount due be recovered by 
sale of the mortgaged property. A sale was ordered and papers were sent to the 
Collector, but after the date of the order for the sale and before the property was 
sold the father died. The sons were brought on the record as the heirs, and they 
~ contended that the mortgagee being aware of the decree in the partition suit and 
the sons not having been made parties to the darkhast filed after the date of the 
decree he could not proceed against them or their separate shares in the family 
property. Reliance was placed in support of this proposition upon the decision 
of the Madras High Court in the case of Venkatanarayana v.Somaraju.) The creditor 
relied in support of his contention that he is entitled to bring to sale the sons’ 
interest also on the decision of Lokur J. which I have referred to above in Surajmal 
Deoram v. Motiram Kalu. Sen J. purporting to follow the case of the Madras High 
Court held that the members who were united at the time a joint family liability 
was incurred were not absolved from their liability by the fact that they became 
subsequently divided. A creditor is entitled to have recourse to every item of the 
joint family property so long as it is in the hands of the persons who are under the 
w liable for his debt. When they must be held to be parties to the suit, it is 
immaterial what the character of the property in their hands is, whether it is still 
undivided property or has become separate property by division. In doing so 
he followed, as I have said above, the view of the Madras High Court in the case 
of Venkatanarayana v. Somaraju. Now,it appears to us with respect that the case 
before Sen J. did not present any very formidable difficulty. The case was a case 
upon mortgage deed; the mortgage decree was obtained at a time when the 
father and the sons were joint. It is well established again that both a mortgage 
decree as well as a money decree which had been obtained against the father when 
he was joint with his sons can be executed not only against the father’s interests 
in the property but also in the sons’ interest in the property in execution of the 
~decree after partition, that is, I mean, in so far as Bombay is concerned. The sons 
did not dispute-this proposition of the law. Their only contention was that to 
the darkhast which was filed after the decreein the partition suit the decree-holder 
has made only the father as a party, and the sons, as a matter of fact, had not been 
made parties. It appears to us that the contention of the sons could have been 
met merely by making the sons parties to the suit. No question of limitation 
appears to have been raised, inasmuch as if there is a partition after a suit there 
does not seem to be any period of limitation prescribed for making the sons 
pr If there was any objection taken on the ground that the sons ought to 
ave been made parties to the darkhast because after the decree the father was 
not a person who was entitled to represent the estate and any application to make 
the sons parties after the objection was tåken would be of no avail as on that date 
a fresh application would be barred, then the objection should have been treated as 
an objection of limitation. It could easily have been met under the explanation 
to art. 182, But so far as the question which was raised, namely, that the sons’ 
interest could not be sold was concerned, it could be dealt with by a simple answer 
that the decree having been obtained when the father and sons were still joint, 
the sons’ interest was liable to be sold in execution after the partition provided 
the sons were made parties to the suit. 
I shall now come to the case of Venkatanarayana v. Somaraju. In that case 
A and his sons B and C were members ofan undivided Hindu family. A, for and 
on behalf of the joint family, purchased certain property which was then subject 
to a mortgage, Subsequent to the said purchase, the mortgagee brought a suit 
to enforce the mortgage and impleaded A as the purchaser of the equity of redem 
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ption. A represented the joint family in that suit. There was a decree for sale and, 
in execution of the decree, the mortgagee purchased the property, and on the foot 
of that purchase filed a suit against A, B and C to recover possession of the property 
and mesne profits. On the plea raised by B and C that they ceased to have any 
interest in the property by virtue of a partition effected in the joint family in 
and by which the property fell to the share of A, they were exonerated from the 
suit. At the said partition A obtained the said property for himself and on 
behalf of another son, D (a minor), with whora he continued to remain joint, * The 
trial Court dismissed the suit, but the High Ccurt, on appeal, pronounced judgment 
on May 8, 1983, decreeing possession to the plaintiffand directing the ascertainment 
of mesne profits. A decree for mesne profits was ultimately passed on April 
8 1985. Two months later A died, and in February 1986 an application was 
filed to recover the amount by sale of the other properties in D’s hands. D 
resisted the suit on the ground that, during the pendency of the ahpvementioned 
appeal in the High Court, there was a partition between him and his father A, in 
and by which the suit property fell to the share of his father, and by reason of 
the said partition the. properties which fell to his share could not be rendered 
liable in execution on the basis of a decre2 obtained against his father alone. 
It was held by the full bench that the properties of the joint family in D’s hands 
could be proceeded against in execution. 

Now, the partition during the pendency of the High Court-appeal put an end 
to the joint family and with effect from the date of the partition father A ceased 
to have authority to represent his sonD. The decree for mesne profits was admitted- 
ly passed after the partition. It was of no use to the decree-holder to contend 
that the decree by its own force created a debt against his son D which he was 
bound to pay, because the decree was after the partition, and the debt was, therefore, 
a post-partition debt. i 

ne of the learned Judges seemed to rely in support of his decision upon s. 50 
and s. 58 of the Code of Civil Procedure ; but the other two Judges held that the 
father could sue and be sued for possession as the representative of himself and 
his sons, and the decree for mesne profits which was obtained was consequently 
a decree against the father as the manager of the joint family property consisting 
of himself and his son D. Venkatasubba Rao J. dealt with the question of partition 
brought about pending an appeal in this manner (p. 894) :— 

“Lastly, the question remains, does the fact that subsequent to the suit there was a partition 
make any difference ? The reason for holdmmg that the members not joined should be held liable 
is, that they are substantially parties to the suit through the manager, in other words, they 
are sufficiently represented, though not co nomine parties on the record. It follows from this 
that the decree can be executed not only against the parties whose names appear but also against 
those who must be deemed to be constructive parties. In this view it is immaterial whether 
the family continues to remain joint or became divided. As Mayne observes: 

‘All the members of the family, and therefore all their property, divided or tundtvtded, will 
be liable for debts which have been contracted on behalf of the family by one who was authorised 
to contract them.’ Mayne’s Hindu Law, 9th Edn., sec. 888. 

In this case the partition was, as already stated, entered into prior to the decree (though 
long after the commencement of the suit) but that circumstance, as I have held above, 
makes no difference.” 

It would be seen from this that the question as to whether a partition”made 
any difference or not was answered by Venkatasubba Rao J. by reference to the 
passage in Mayne quoted, which, however, has merely a reference to the question 
as to whether if family property is liable for a debt incurred by the family while 
joint, the liability is affected by a partition. It has no reference to the question 
whether even if the property is liable it is necessary to obtain after partition 
another decree against the persons who weve not either eo nomine or otherwise 
parties to the decree obtained by the creditor. That was one of the grounds 
upon which in Kameswaramma v. Venkata Subba Row! the view has been taken that 
the creditor must bring another suit against the sons, obtain a decree against 
them and then attach and sell the property which has gone to their shares, the 
1 (1914) I. L. R. 838 Mad. 1120. 
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other ground being that owing to the partition at the date of the attachment 
the father has no power to sell the interest of the son. 

On the other hand, Venkataramana Rao J. while pointing out that the suit 
having been properly constituted, any severance of status among the several 
members of thefamily would not divest the representativecharacterof the manager 
therein till the other members choose to disaffirm it, was inclined to put it or 
the ground that it would not lie in the mouth of the son, inasmuch as he was 
awart of the pending litigation and yet did not make an application to come 
on the record, to deny the representative character of his father. 

In my view, the question as to whether a decree obtained against the father 
q alone after the partition could be executed against the sons cannot be answered 

by reference to the liability of the joint family property whether before or after, 
the partition for all debts binding upon the'family. A decree could be executed 
against the sgperated property of the sons only in case the sons were parties 
whether co nomine or otherwise to the decree. They could not be said to be 
parties to the decree if the father did not continue to represent them until the end 
of the suit. If prior to that there was a partition, the father could not represent 
them when the decree was passed. With respect I do not think that there could 
be an estoppel against the sons in such a case on the ground that he did not apply 
to be made a party because there was no duty on him under the law to so apply. 

On the other hand, when there is the devolution of the interest of a defendant 
or respondant the duty of adding the person upon whom the interest devolves is 
laid by the Civil Procedure Code on the plaintiff or the appellant. i 

The learned advocate, who appears for the plaintiff-appellant, has raised, however, 
another contention before us, and that is that even if the interest of the sons could 
not be sold after a partition without making the sons parties to the.execution 
proceedings, in this case there was no severance of status when the minors filed 
their suit for partition. He contends that a severance of status between the minor 
sons and the father could not be affected merely by a partition suit filed on behalf 
of the minors. It is open in such a suit to a Court to refuse to allow the sons 
to separate from their father. As a matter of fact, the Court has got to consider 
in such a case whether it isin the interests of the minors that there should 
be a separation between them and their father. The learned advocate contends 
that consequently a separation took place between the father and the sons only 
when ultimately the Court consented in the year 1987 in passing the decree in 
the minor’s suit that the partition should be effected, and in that case, he contends 
that the sale which in this case took place in 1985 wasbinding upon the sons 
because they must be treated as joint with their father at the time of the sale. 
We find, however, that so far as this aspect of the case is concerned, we are bound by 
two decisions of this Court, both of division benches. The first decision will be 
found in Ramsing v. Fakira; which was followed subsequently in Bammanagouda 
Shankargouda v. Shankargouda Rangangouda.*. The reason of the rule was placed 
in the earlier case on the ground of the minor being capable through his next 
friend of making up his mind whether there should be a severance of his interest 
or not when instituting the suit provided that the discretion exercised by the 
next friend on his behalf was approved by the Court. With respect we 
are in agreement with the reasoning of the case, which in any case is binding 
upon us. Mr. Chitale contends, however, that even so, even if it could be 
said that the partition related back to the date when the minors filed the 
suit against their father, we should hold that the sale was nevertheless 
binding upon’ the minors, because the creditor could not possibly be 
expected to know what the Court would do. The Court might come to the 
conclusion that the partition was in the interest of the minors; the Court may come 
to the conclusion that the partition was not in the interest of the minors; and 
he says there was no reason why then it should be taken that he was bound to 
make the minors parties, Now, the argument that the creditor could not 
possibly know what ‘the Court was likely to do may perhaps be accepted; but 
it does not follow therefrom that the sale would be binding upon the interest of 
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the minors, Whether the sale would be binding or not would depend upon the 
question as to whetaer tne minors’ interest was represented in the proceedings as 
a result of which the execution sale took place. It is not in dispute that if it is 
held that the severance in status dates back to the filing of the suit, assuming for 
example there is a death subsequently, whether of the minor sons or of the father, 
notwithstanding the fact that such a death took place before the decree, the pro- 
perty would pass by inheritance as if the joint family had come to an end at the 
date of the partition. This shows that the legal consequence of a separation, 
even though such a separation 1s recognised only after the decree is passed, follow 
upon the footing that the separation had taken place at the date when a suit was 
filed on behalf of the minors, and in our view, therefore, the legal consequences of a 
‘separation must be taken to affect the sale which has taken place without making 
the sons parties to the execution proceedings. That consequence obviously would 
be that what would pass as aresult of the execution sale would bg the interests 
of the only person having an interest in the property who was properly 
represented before the Court. 

It is contended, however, that even if we are not prepared to say that the interests 
of the sons also passed as a result of the execution sale, inasmuch as the partition 
in the present case took place after the property was attached by the plaintiff in 
execution of his decree, the partition was affected by s. 64 of the Code of Civil 
Procedure, and it was void as against the claims arising under the attachment. 
Now, s. 64 of the Code of Civil Procedure says that where an attachment has been 
made, any private transfer or delivery of the property attached or of any interest 
therein and any payment to the Jjudgment-debtor of any debt, dividend or other 
moneys contrary to such attachment, shall be void as against all claims enforceable 
under the attachment. The partition in this case was effected as a result of 
a suit which had been filed by the minors against their father. One possible answer. 
therefore, to s. 64 of the Code of Civil Procedure is that the partition in this case 
did not amount to a private transfer. Mr. Chitale says that the partition in this 
case took place not as a result of the decree of the Court, though under the decree 
the family properties were divided between the father and the sons; but the 
partition took place when the minor sons filed a suit after having made up thcir 
mind outside the Court to separate. Hesays that the suit was a judicial proceeding; 
but the filing of the plaint was not an act which could take away the character 
of a private transfer from the partition effected by thefiling. Now, in our view, it is 
not necessary to go into this question for the purpose of the present appeal, because 
what comes in the way of Mr. Chitale’s contention that his client obtained by the 
execution sale the whole interest in the property, that is, the interest of the father 
and the sons, is not the partition effected by the decree but is the severance of 
the status which was effected by the filing of the plaint which was subsequently 
approved by the Court. It is not the contention of the respondent defendant that 
the property which had come to his share in the partition could not be proceeded 
against by the creditor because the property had gone to his share as a result of 
the partition. Such an argument cannot obviously avail the respondent defendant 
anything, because even after a partition the property in the hands of the son is 
under the view which has prevailed in this Court liable to be brought to sale in 
execution of the decree obtained against the father alone. It makes no difference, 
therefore, that there has been a partition in the present case; we are prepared 
to say that the partition is void under s. 64. But that does not mean that the 
severance of status which was effected is of no effect. In order to enable 
Mr. Chitale’s client to succeed, he must show that he has purchased as a result cf 
the sale the whole interest. Holding that the partition does not make the least 
difference, and the property which had gone to the share of the father as well as 
the property which had gone tothe share of the son was liable to be sold 
notwithstanding the partition will not help Mr. Chitale at all. It must be shown 
further that what Mr. Chitale’s client purchased as a result of the sale was the whole 
interest in the property, and unless we are prepared to hold that the severance of 
the status was of no effect, it is not possible to say that Mr. Chitale’s client purchased 
the whole property in execution of his own decree, 


me. 
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Mr. Chitale is, therefore, forced to contend that, as a matter of fact, what is 
void is not merely the partition by metes and bounds, which was effected as a result 
of the decree in the partition suit, but the partition which was void was the act as a 
result of which the joint family was severed and the father and the sons became 
separate in estate. Now, a view has sometimes been taken that if the father and 
the sons who are members of a joint Hindu family fraudulently effect a partition, 
the creditors who are entitled to recover from their joint family property the debts 
due to them are entitled to avoid the transfer; but even then it does not mean 
that the creditors are able to say that there has been no severance of the status of 
the joint Hindu family ; it is the choice of the members of the family whether they 
should remain joint or whether they should separate. If they want to separate, 
they are not entitled to make a partition of the property in such a manner as to 
defraud the creditors of the joint family. At a partition provision must be made 
for-the paymgnt of the debts which are due to the joint family, and the partition 
will be avoided by the creditors as fraudulent if it is shown that no provision is 
made for debts due to the joint family and the partition was effected in order to 
defraud the creditors. But as was pointed out by the Madras High Court in 
K.S.R M. Firm v. Subbiah,! even when the creditors can avoid a partition under 
s. 58 of the Transfer of Property Act and proceed against what would be the proper 
share in the family properties of the father (it beino the Madras view that a decree 
obtained by the father alone cannot be executed against the sons’ interest after 
partition), the creditors cannot nevertheless proceed against the son’s shares in 
execution, as the division of status brought about by the partition will stand, not- 
withstanding the avoidance of the partition as a fraudulent transfer. With respect. 
we are in agreement with the view that even when a partition is brougnt about in 
order to defraud a creditor provided only that there is an intention to separate, the 
severance of the status which has been brought about by the partition will stand. 
It may be a different case when, as.a matter of fact, there is no intention to separate. 
That means that the partition may not only be a fraudulent transaction; but it 
may be a colourable or a sham transaction no one having the slightest interest to 
separate from anybody else. But where the intention to separate is clear, whatever 
the motive with which the separation was effected, whether the intention was to 
defraud the creditors or merely to make it more difficult for the creditors to obtain 
the fruit of their decree in execution, the division of the status which it is within 
the will of the members of the joint Hindu family to bring about must be given full 
effect, and as long as that is so, what will pass in the execution sale to which the 
sons were not made parties when the sales took place after the partition is the 
interest of the father alone. 

It is true that in India a creditor’s difficulties, as has been well observed, start 
with the obtaining of the decree, and it is open to a father and sons, as itis open 
to other members of a joint Hindu family, to effect a separation between them- 
selves without the knowledge of the creditors. It is not necessary that a partition 
whether between the father and the sons or between the branches of a joint Hindu 
family should be effected by a document. The partition could be effected without 
any document being brought into being, and it is obvious that the creditor would 
have no means of knowing of such a partition in case there is no document and 
nothing to be registered. To hold, therefore, that a creditor cannot proceed 
against the sons’ interest after partition is making his path to that extent more 
difficult. But we cannot help deciding so because of the principle that an execution 
sale cannot be taken to have been effective to transfer the interests of a party when 
the sale did not take place after proper representation of his interest. It has been 
well pointed out before-now that a creditor is after all not without a remedy. The 
law merely permits him to sue a father alone for the debt incurred by him. It 
similarly permits him in execution of a decree brought against the father when the 
father was joint with the sons to bring to sale without adding as parties the sons 
the interest of the father as well as the sons. But if the creditor is apprehensive 
of a partition after the filing of the execution proceedings, it is open to him where 
the debt is binding upon the sons, to make parties not only the father but the 
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sons. If he does not do so, he takes a risk, and when we remember that after all 
what is being enforced against the sons is a pious obligation to pay their father’s . 
debts, we see no reason why we should encourage the use of the doctrine further 
than is absolutely necessary. , 

The view, therefore, which has been taken by Lokur J. in Surajmal Deoram v. 
Motiram Kalu,’ namely, that in case a creditor wishes to proceed against the 
interest of the son after partition in execution he must make the son a party, is 
the correct view to take. ` i 

There remains to be considered. one argument under s. 52 of the Transfer of 
Property Act. The attachment in this case was effected when the father and the 
sons were joint, and Mr. Chitale contends that the partition having taken place 
after the date of the attachment, under s. 52 of the Transfer of Property Act is 
affected by the doctrine of lis pendens. Now, s. 52 of the Transfer of Property 
Act will have application only in case it could be said that in the procgedings during 
the pendency of which the partition took place there was involved a right to 
immovable property directly and specifically which was dealt with by the partition. 
Now, it is true that the partition in this case dealt with family property and the 
creditors sought to bring to sale the family property ; but we are not concerned 
here with a claim petition or an objection taken on behalf of the sons to the sale 
of the property. The only proceeding which was before the Court was proceeding 
for execution of the decree obtained against the father, and in our opinion, that is 
not a proceeding in which any right to the immovable property of the family was 
directly and specifically involved. The property which was to be sold was the 
family property ; but the subject matter of the proceeding was the recovery of the 
monies which were due to the judgment debtor. Section 52 of the Transfer of 
Property Act had, therefore, no application. 

The appeal must, therefore, be dismissed. No order as to costs, 


Jauactnpir J. I agree. The only question for consideration in this case is 
what is the interest that the plaintiff purchased in the auction sale in execution cf a 
decree against the father of the defendant. On July 27, 1985 the plaintiff had 
obtained a money decree against the father of the present defendant in suit No. 898 
of 1982. and he filed darkast No. 1227 of 1984 to execute the clecree by attachment 
and sale of the joint family property. In March 1984 the property was attached. 
But pending the execution proceedings, the two minor sons of the defendant in 
- suit No. 898 of 1982 filed a suit for partition against their father. Ultimately, 
a decree was obtained by the sons, and the sons in execution obtained possession 
of their shares in the land from the plaintiff’s tenant. The plaintiff thereupon 
filed the present suit out of which this second appeal arises for a declaration that 
he has purchased the entire property belonging to the father and his two sons 
and not the interest of the father alone. The sons contended that pending the 
execution proceedings there was a partition in the family, and that they were not 
brought on record in the execution proceedings, and as they were not madeparties, 
the properties allotted to their share could not be sold in execution of the decree. 
This contention was accepted, and it was held that the plaintiff purchased only 
one-third share in the property which belonged to the defendant and his father. 
That decree was confirmed in eppeal by the District Judge, Jalgaon. He followed 
the ruling in Surajmal Deoram v. Motiram Kalu.? In that case Lokur J. had laid 
down six propositions, and proposition No. 3 is relevant for the purposes of this 
case. i 

“Proposition No. 5: If such a decree 1s to be executed after the son has separated from 
his father, the son must be made e party to the execution proceedings, if his separated share 
15 to be proceeded against. Otherwise, its sale will not be binding on the son.” 

In second appeal it is contended that this ruling of Lokur J. has not been followed 
in Tammanjit Govind-v. Abdul Rahim, by Sen J. so far as proposition No. 5 is 
concerned, and therefore it is urged that this point requires to be reconsidered. 
Now, in Brij Narain v. Mangla Prasad,’ their Lordships of the Privy Council 
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reviewed the entire law relating to the sons’ liability to pay the father’s debt and 
laid down five propositions. The second proposition has a material pearing on 
the question before us, and it is this :— 

“If he [the managing member] is the father and the other members are the sons he may, 
by incurring debt, so long as it is not for an immoral! purpose, lay the estate open to be taken 
in execution proceeding upon’ a decree for payment of that debt.” 


Nov, this pious obligation of the sons to pay the father’s debts lasts so long as the 
liability of the father subsists. If the lability lasts until the father’s lability 
subsists, then it stands to reason to hold that the liability cannot be put an end to 
ro by division of the property between the father and the sons. Itis, therefore, clear 
that even after the partiticn the share that has been allotted to the sons in the joint 
family property continues to be liable for the payment of the debt of the father. 
In this case the sons’ share in what was the joint family property before 1984 was 
also liable to be sold in execution of a decree obtained against the father when the 
family was joint. But in this particular case what has happened is that at the 
time when the property was ordered to be sold the father no oie represented the 
entire joint family, there having been a partition between him and his sons, It is 
true that at the time when the darkhast was filed the father represented the entire 
family and the property belonging to the joint family was attached. But after 
the darkhast was filed, there was severance in law between the fatherand the sons 
and the father ceased to represent the joint family property. So, if it was the 
intention of the decree holder to bring to sale the sons’ interest also in the joint 
family property, it was clearly his duty to make the sons parties to the darkhast. 
It has been held in Khiarajmal v. Daim! 
“That the Court has no jurisdiction to sell the property of persons who were not parties 
to the proceedings or properly represented on the record. As against such persons the decrees 
or sales under them we're void without any proceedings to set them aside.” 


The interest therefore that passed to the auction purchaser in the sale was one-third 
only as the sons were not made parties to the execution proceedings. If the sons 
had been made parties to the execution proceedings, there is no doubt that the 
entire interest in the joint family property would have passed to the decree holder 
in the sale that was held in 1985. 

The facts in. Tammanji Govind v. Abdul Rahim were somewhat different. There 
the father had kuare a mortgage of the joint family property, and the decrece 
holder had obtained a mortgage decree against the father. After the date of the 
decree and before execution was taken out, there was a partition between the 
father and sons. But he filed a darkhast against the father alone to execute the 
decree by the sale of the mortgaged property and an order for sale of the mortgaged 
property was also passed. After the order was passed, but before the sale was 
held the father died and his sons were brought on record. : There, the sons contended 
that they were on record merely as the legal representatives of their deceased 
father and not in their individual right as sons, and contended that the only 
property that could be sold was the share of the father and not that of the sons. 
That contention was not accepted and the entire property including sons’ interest 
was ordered to be sold. But the sons were on record before the sale was held, 
though as heirs of their deceased father. There would have been no difficulty 
whatsoever to bring the sons on record in their own individual right as sons and 
not merely as the heirs of the father; but whatever it is, when it was held that 
the interest of the sons also could be sold, the sons were on record. The facts, 
in that case, therefore, were entirely different from the factsin the case in Surajmal 
Deorao v. Motiram Kalu; but all the same there are some observations of Sen J. 
which are against proposition No. 5 in Surajmal’s case. The learned Judge 
observes that (p. 889) : : 

“Tf it be held that the decree holder could not sell the property of the sons without making 
them parties, it would necessitate the decree~holder’s impleading in execution all coparceners of a 
joint Hindu family against whose karta he had obtained’a decree which is binding on such 
S coparceners for they may plead a partition of which he may not even be aware. Why he should 
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not proceed against the judgment-debtor on the record, especially when, as in this case, the ` 


decree enables him to bring the property mortgaged to sale, is somewhat difficult to understands 
-for a technical objection like the one that has been pressed amounts, in a case like the present, 
virtually to a repudiation of the other coparceners’ liability so far as the darkhast in question 
is concemed.” 
Therein, it appears that it was not present before his Lordship’s mind that the 
father ceased to represent the sons the moment there was a separation betWeer 
the tather and the sons. Itis not disputed that even after the separation, the son's 
share in the joint family property would be liable; but if the son’s share 1s to be 
made liable, the sons must be brougat on the record in the execution proceedings 
before their shares are ordered to be sold. The difficulty that was mentioned by 
Sen J. is met by the observations of Varadachariar J. in Thirumalamuthu v. 
Subramania.| There his Lordship has observed (p. 460) : z 

“The law provides ways in which the creditor can avoid any injurious consequences arising 
therefrom, namely by impleading the sons in the action that he may bring against the father, 
because itis now well established... nearly allthe Courts thata partition will not defeat the 
rights of the creditor, though ıt may have some bearing on the procedure to be followed by him 
for the realisation of his debt,” 
So 1t would be always safe for the creditor to make all the members of the co- 
parcenery parties to both the suit and the execution proceedings, so that he may 
not be met with a situation that a decree obtained against the manager or the father 
will not avail him agajnst the inzerest of the sons or other members of the copar- 
cenery on account of the partition between the members of the joint family of which 
he may not be aware. We, therefore, prefer to follow the view adopted by Mr. 
Justice Lokur in Surajmal’s case. 

The appeal, therefore, fails. 


' Appeal dismissed. 


PRIVY COUNCIL. 


doesent: Lord Simonds, Lord Radcliffe, and Sir Malcolm Macnaghten. 


GHULAM. SARWAR KHAN v. ABDUL WAHAB KHAN.* 
Morigage—Individuality—Agreemeni between parties. 
A mortgage security is indivisible except by agreement between mortagee and motgagor 
Huthasanan Nambudri v. Parameswaran Nambudri,) approved. 


Tux facts appear from the judgment. 


J. D. Caswell K.C. and A.G. P. Pullan, for the appellant. 
J. M. Pringle K.C., P.V; Subba Row, and M.A. Rahman, for the respondent. 


Lorp Srwonns. In this appeal, which is brought from a judgment and decree of 
the Judicial Commissioner, No: 

a large number of questions have been debated upon which their Lordships think it 
unnecessary to express any opinion. The question which is decisive of the matters 
in dispute is a simple one and tke relevant facts can be shortly stated. 

Respondent No. 1 to this appeal, Abdul Wahab Khan, claiming that under and 
by virtue of a deed of August 28, 1989, he had acquired from one K. B. Muqarrab 
Khan, since deceased, all the rights which the latter enjoyed under a certain mort- 
gage dated May 25, 1921, brought the suit outof which this appeal arises to enforce 
his rights as mortgagee under that mortgage. His suit was dismissed on various 
grounds by the Additional Subordinate Judge, Peshawar, on November 24, 1942, 
but his appeal from that decision was substantially allowed by the Court of the 
Judicial Commissioner. 

It appears to their Lordships that, apart from all other defences available to the 
appellant in the suit, it is a fatal objection to the claim of respondent No. 1 that 
under the deed of August 28, 1989, upon which he founds his claim, he acquired and 
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could acquire no rights of any kind, inasmuch as K. B. Muqarrab Khan had already 
parted with the rights which he then purported to dispose of. 


The history of the matter, so far as it is necessary to state it, starts with a mort- 
gage deed of May 25, 1921, by which one Abdul Akbar Khan (through whom the 
appellants claim) mortgaged with possession to K. B. Mugarrab Khan for Rs. 28,000 
certain lands in Shah Dhand and Shakara including an area of 807 kanals 4 marlas 
in Shah Dhand. The same land had previously been mortgaged to one Tara Chand 
for Rs. 12,000. He was paid off out of the Rs. 28,000 and transferred his mortgage 
rights to K. B. Mugarrab Khan, who will now be referred to as ‘‘the original mort- 
gagee.” Of the steps taken by the original mortgagee to obtain possession of the 
mortgaged land and the disputes that have arisen in regard thereto it is not neces- 
sary to say anything. In 1985 there happened the crucial event which in their 
Lordships’ opinion is decisive. On May 18 in that year the land revenue in respect 
of all or some part of the mortgaged land being long in arrear, and proceedings 
having been taken for its recovery, the Naib Tahsildar (whose duty it was to report 
to his superior officer in the Revenue Department) reported as follows :— 

“ Sanction for the sale by auction of the mortgagee rights has been accorded by the Revenue 
Coramissioner by letter No. 128000/RA dated November 15, 1984. 

May 16, 1985, was fixed for holding the sale. The sale having been held the final bid was 
knocked down in the name of Faqir Mohammad Khan, Executive Engineer, Mardan, through bis 
brother Mohammad Safdar Khan in lieu of Rs. 5,500. The one-fourth Rs. 1,378 has been deposit- 
ed into the treasury. Hence this report is submitted for the confirmation of the final bid under 
s. 92 (Land Revenue Act) in the name of the auction purchaser named above. ” 


Objection was taken to this report by respondent No. 1, but hisobjection was 
overruled by the Deputy Commissioner at Peshawar. 

On June 8, 1985, the Collector approved of the sale of the mortgagee rights of 
Rs. 28,000 and the recommendation of the Assistant Collector that 
“Mr. Faqir Mohd Khan may be declared the purchaser of the mortgage rights of 307 kanals 4 
marlas.,..after which the sanction of the Revenue Commissioner for confirmation of the sale 
under s. 92, Land Revenue Act, will be obtained.” 


On November 25, 1985, a certificate was issued by the Collector to Fagir Mohd. 
Khan in the following terms :— 

‘Certificate of sale under s. 05, Land Revenue Act, 1887. 

I, the Collector of Peshawar, do hereby certify that Faqir Mohd, Khan. resident of Charsadda, 
Executive Engineer, Malakand Division, Tahsial Charsadda, District Peshawar, has been declared 
the purchaser at sale by public auction held on May 16, 1935, of the mortgagee rights of the value 
of Rs. 28,000 in respect of 807 kis. 4 mis. of land situate in the village of Shah Dhand, Tahsil 
Charsadda, sold for the recovery of arrears due in respect thereof and that the sale has been duly 
confirmed by the Revenue Commissioner under s. 92 of the Land Revenue Act, 1887.” 


In accordance with this certificate Faqir Mohd. Khan was recorded as owner of the 
mortgagee rights on 807 kanals 4 marlas of land in the relevant revenue papers, 
and on October 14, 1989, the remaining area in Shah Dhand covered by the mort- 
gage was entered in the mutation register as being redeemed. This order was 
reviewed by the Assistant Collector but finally restored by the Revenue Commis- 
sioner on March 1, 1940. 

It may be observed here, though it ıs not strictly relevant to the present issue, 
that already in the proceedings respondent No. 1 had attempted to establish his 
position as purchaser of the mortgagee rights of the original mortgage under a deed 
of transfer of August 19, 1988, but this attempt after an original hearing and two 
appeals failed, all the Courts agreeing that the so-called transfer had been made 
without consideration. It was consequent upon this that the deed of August 28, 
1989, which has already been referred to, was executed by which the mortgagee 
rights of the original mortgagee for Rs. 28,000 were transferred to respondent No. 1, 

But before this the events of 1985 had happened and it appears to their Lord- 
ships that in the face of transactions and documents which, even if they are open 
to challenge have not been challenged, it cannot be contended that in August 1989, 
the original mortgagee had any mortgage rights in respect of the original mortgage 
which he could sell or respondent No. 1 buy. It may be true, as was submitted by 
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learned counsel for respondent No. 1, that the normal and proper course for the 
land revenue authorities to take was to put up for sale not the mortgage rights of the 
original mortgagee but a sufficient part of the mortgaged land: it may even be 
true that they were deflected from this course by the lambardar who as one of the 
mortgagors had other interests to serve. Upon these matters their Lordships ex- 
press no opinion. For they can only deal with the documents before them, and 
from these it is plain that the mghts of the original mortgagee in the full sufh of 
Rs. 23,000 were transferred to Faqir Mohd. Khan and nothing was left in the original 
mortgagee. Respondent No. 1 relied on the fact that the mortgage rights were 
stated in the relevant documents to be mortgage rights ‘‘of’’ or ‘in respect of” 
807 kanals 4 marlas of land in the village of Shah Dhand, arguing from this that 
the mortgage rights were outstanding in the original mortgagee and his transferee, 
respondent No. 1, in respect of the rest of the land originally mortgaged. To this 
view their Lordships cannot assent. A sufficient explanation of the limitation to 
807 kanals may perhaps be found in the earlierdisputes in regard to the mortgaged 
land to which ıt has not been thought necessary to refer. But, whatever the ex- 
planation of this apparent inconsistency, the original mortgagee could not part 
with his mortgage rights in respect of the wholeof the mortgage debt and yet retain 
any part of his rights in respect of some partofthe mortgaged land., The position 
is the same whether the mortgagee sells himself or, as here, his rights are sold by 
paramount authority. 
It appears then to their Lordships that upen this aspect of the case a correct 

view was formed by the learned Subordinate Judge who rightly applied the general 

rinciple (properly applicable, no doubt, to the N.W. Frontier Province) that except 

yagreement between mortgageeand mortgagor a mortgage security is indivisible: 
see e.g. Huthasanan Nambudri v. Parameswaran Nambudri.* Ifit were otherwise, 
it would presumably be necessary insome way to apportion the amountsrecoverable 
in respect of the mortgage debt by the purchaser Faqir Mohd. Khan and the 
original mortgagee respectively. No feasible or satisfactory way of doing so was 
suggested by learned counsel. 

In the Court of the Judicial Commissioner a different view was taken on this 

point upon the ground which is thus stated : 
“Whatever may be the position as regards that part of land, we do not think that the whole of the 
mortgage debt can be considered to have been sold.” 


If this were the right view, a different conclusion might have to be reached, though 
the difficulty of determining what part of the mortgage debt had been sold and of 
working out the result might well prove insuperable. But it appears to their Lord- 
ships that the transaction does not admit of tne construction placed upon it by the 
Court of the Judicial Commissioner. The whole of the mortgage rights in respect 
of the sum of Rs, 28,000 became vested by purchase in Faqir Mohd. Khan, there 
was nothing left in the original mortgagee to transfer to respondent No. 1, and upon 
this ground their Lordships are of opmion and will humbly advise His Majesty that 
this appeal should be allowed, the judgment of the Court of the Judicial Commis- 
sioner set aside and that of the Subordinate Judge restored. Respondent No. 1 
must pay the cost of the appellants -of this appeal and in the Courts of the N.W. 
Frontier Province. 

Appeal allowed. 


Solictors for appellant : Douglas Grant & Dold. 
Solictors for respondent: Hy. S. L. Polak & Co. 
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Present: Lord Greenc, Lord Morton and Sir John Beaumont. 


MOHANLAL HARGOVIND v. COMMISSIONER OF INCOME-TAX, C.P. 
BERAR & NAGPUR.* 


Indian Income-tax Act (XI of 1922), Sec. 10(2)(xil) —“Capital espentiture’—Bidi manufacture 
—Money spent on purchase of bidi leaves-—-Revenue account. 
e The assessee, a manufacturer and vendor of bidis (country made cigarettes), contracted 
with the Government and other- owners of land to obtain the right to pick and carry 
away bidi leaves from their forests. In his assessment to income-tax the assessee claimed 
exemption from tax the amount paid by him to obtain this nght =- 

Held, that the expression “capital expenditure” in s. 10{2)(zii) of the Indian Income-tax 

Act, 1922, must be construed in a business sense, and that so understood the amount claimed 
was expenditure on revenue account and not on capital account just as much as if the leaves 
had been bought in a shop. 


Tux facts appear from the judgment. 


Sir Roland Burrows K.C., R. K. Handoo, and T. P. Naik, for the appellant. 
J. Millard Tucker K.C. and P. Subba Row, for the respondent. 


Lorp GREENE. This appeal raises a short question as to the application of s. 
10(2) para. xii of the Indian Income-tax Act, 1922, as amended by the Indian 
Income-tax (Amendment) Act, 1989, in respect of assessments on the appellants 
for the years 1940-41 and 1941-42. That paragraph provides that in computing 
profits or gains of a business for the purpose of Income-tax an allowance is to be 
made for ‘‘any expenditure (not being in the nature of capital expenditure or per- 
sonal expenses of the assessee) laid out or expended wholly or exclusively for the 
purpose of such business.” Certain expenditure claimed by the assessee to be a 
permissible deduction under this paragraph and admitted to have been made 
‘‘wholly and exclusively for the purpose” of the business of the appllants was dis- 
allowed by the Income-tax Officer. His order was confirmed successively by the 
Appellate Assistant Commissioner of Income-tax, Nagpur, and by the Income-tax 
Appellate Tribunal, Bombay. Application was made to that Tribunal for a ref- 

-erence to the High Court of Judicature, Nagpur, of the question whether the ap- 
pellants were entitled to the deduction in question, and the High Court (Grille, C.J. 
and Sen J.) answered that question in the negative for the reasons given by them 
in their judgment in another case (Miscellaneous Civil Case, No. 55 of 1948). 

The relevant facts are as follows. The appellants carry on business at several 
places in the Central Provinces of India as manufacturers and vendors of country 
made cigarettes which are known as bidis. These cigarettes are composed of to- 
bacco contained or rolled in leaves of a tree known as tendu leaves which fulfil a 
corresponding function in the finished cigarctte to that played by a cagarette paper. 
The appellants obtain the tendu leaves which they require by entering into a num- 
ber of contracts with the Government and other owners of forests. Two of these 
contracts which were taken as typical of the rest are included in the record, one 
relating to a Government forest and one to a forest belonging to the Rewa State. 
It is important to examine the terms of these documents. The former is dated 
September 5, 1989, and is made between the Divisional Forest Officer on behalf of 
the Secretary of State in Council and the appellants’ representative described as the 
‘*forest contractor.” Clause 1 identifies the subject matter of the contract, which 
is described as ‘‘the forest produce sold and purchased under the agreement,” as 
that specified in sch. 1 in the ‘Contract area’’ therein indicated. By cl. 2 the quan- 
tity of the forest produce is defined as all the said produce ‘‘which may now exist 
or may come into existence in the contract area which the forest contractor may 
remove from the said area....during the period from September 5, 1989, to June 
80, 1941.” Schedule 1A provides that ‘‘the contractor shall commence his work 
before the ....day of....198 , and shall, to the satisfaction of the office em- 
powered to execute the contract on behalf of Government, make continuous and 
adequate progress throughout the term of the contract.” In this provision the 
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dates by an obvious oversight are left in blank, but the date of commencement 
could not be later than Decenber 81, 1989. In the second of the two agreements 
which with certain minor duferences is substantially in the same form, the period of 
the operations is October 1, 1988, to June 80, 1941, and the work ıs to be commenced 
on October 1, 1983. This agreement recites an ‘application for the grant of “‘the 
contract of collecting and removing” tendu leaves. The grant is a grant of the 
right to collect and remove them from the area described. In the case of each 
contract a sum payable by instalments is tixed as the consideration fog the grant. 
In the former contract the contractor is allowed to coppice small tendu plants a 
few months in advance to obtain good leaves and to pollard tendu trees a few 
months in advance to obtain better and bigger leaves. 

It appears to their Lordships that there has been some misapprehension as to the 
true nature of these agreements and they wish to state at once what ın their opinion 
is and what is not the efect of them. They are merely examples of.many simuar 
contracts entered into by the appellants wholly and exclusively for the purpose of 
their business, that purpose being to supply themselves with one of the raw mater- 
ials of that business. The contracts grant no interest in land and no interest in 
the trees or plants themselves. They are simply and solely contracts giving to the 
grantees the right to pick and carry away leaves, which, of course, implies the right 
to appropriate them as their own property. 

The small right of cultivation given in the first of the two contracts is merely 
ancillary and is of no more significance than would be, e.g., a right to spray a fruit 
tree given to the person who has bought the crop of apples. The contracts are 
short term contracts. The picking of the leaves under them has to start at once or 
practically at once and to proceed continuously. It ıs true that the rights under 
the contracts are exclusive but in such a case as this that is a matter which appears 
to their Lordships to be of no Signiticance. 

The question, therefore, resolves itself into the short one—is expenditure of this 
character made in acquiring one of the raw materials of the appellant’s manufacture 
capital expenditure within the meaning of this Act? There isno definition of that 
expression, which must in their Lordships’ opinion be construed in a business sense, 
save in so far as there may be rules of construction applicable to ıt. Their Lord- 
ships feel no doubt that in a business sense this expenditure is expenditure on 
revenue account and not on capital account just as much as if the tendy leaves had 
been bought in a shop. Under the contracts ıt is the tendu leaves and nothing 
but the tendu leaves that are acquired. It is not the right to pick the leaves or to 
go on to the land for the purpose—those rights are merely ancillary to the real 
purpose of the contracts, and if not expressed, would be implied by law in the sale of 
a growing crop, 

In their Lordships’ opinion the High Court has adopted an approach to the ques- 
tion which has diverted its view from the real point and has attached too much 
importance to cases decided upon quite ditferent facts. Cases relating to the pur- 
chase or leasing of mines, quarries, deposits of brick earth, land with standing 
timber, ete. referred to in the judgment and relied upon in the argument before the 
Board do not appear to their Lordships to be of assistance: nor do their Lordships 
consider that the elaborate distinction between movable and immovable property 
drawn in the judgment affords in such a case as the present a reliable test. The 
cases principally relied on in the judgment are Alianza Company v. Bell, and Kauri 
Timber Company, Limited v. The Commissioner of Tawes.* The former was the case 
of a company whose object was treated as one to work and develop a bed containing 
a substance called caliche from which nitrates and iodine could be obtained by a 
process or manufacture. It was analogous to the purchase orleasing of a mine and 
‘was obviously capital expenditure. The claim was one equivalent to a claim to 
deduct the expenditure made in acquiring the land for it was a claim to deduct the 
amount carried year by year to a sinking fund set up to meet the exhaustion of the 
caliche. This case appears to their Lordships to bear no resemblance to the facts 

í 


1 [1904] 2K. B. 666, affirmed [1905]1 K.B. 2 [1913] A. C. 771. 
184 and [1906] A, C. 1 
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of the present case which resembles much more closely the case described and dis= 
tinguished by Channell J. at p. 678 of the report in Alianza Company’s case of the 
cost of material worked up in a manufacture. “That,” said the learned judge, 
“is a current expenditure, and does not become a capital expenditure merely because the material 
is provided by something like a forward contract, under which a person for the payment of a lump 
sum down secures a supply of the raw material for a period extending over several years.” 

_ Inethe Kauri Timber case the company’s business consisted in cutting and dis- 
posing of timber. It acquired in some cases timber bearing lands; in other cases 
it purchased the standing timber. The leases were for 99 years. So far as the 
cases where the land was acquired were concerned there could havebeenno doubt 
‘that the expenditure made in acquiring it was capital expenditure. In the case of 
the purchase of the standing timber what was acquired was an interest in land. 
The purchasers bought the trees which they could allow to remain standing as long 
as they liked’ As Lord Shaw said in delivering the judgment of the Board (at 
p. 776) | 

“So long as the timber, at the option of the company, remained upon the soil, it derived its 
sustenance and nutriment from it. The additional growths became ipso jure the property of the 
company.” 

In the present case the trees were not acquired: nor were the leaves acquired 
until the appellants had reduced them into their own possession and ownership by 
picking them. The two cases can in their Lordships’ opinion in no sense be regard- 
ed as comparable. If the tendu leaves had been stored in a merchant’s godown 
and the appellants had bought the right to go and fetch them and so reduce them 
into their possession and ownership, it could scarcely have been suggested that the 
purchase price was capital expenditure. Their Lordships see no ground in princi- 
ple or reason for differentiating the present case from that supposed. i 

Their Lordships will humbly advise His Majesty that this appeal should be 
allowed and that the respondent should be ordered to pay the costs of the appellants 
of and relating to the reference to the High Court. The respondent will pay the 
` costs of this appeal. 

Appeal allowed. 

Solicitors for appellant: Hy. S. L. Polak & Co. 
Solicitor for respondent : Solicitor, High Commissioner for India. 


Present: Lord Simonds, Lord Radcliffe, and Sir Malcolm Macnaghten. 


DURGA PROSAD CHAMARIA v. SEWAKISHENDAS.* 
Arbitration—Points of law specifically referred to arbitrator—Error vitiating award—Whether Court 
can interfere with award—Posstble inconsistency in terms of award—Court’s power to set aside 
award. 


Where points of law are specifically referred to an arbitrator and it is said that his error 
has vitiated the award, the Court of law cannot interfere with the award even if the Court 
itself would have taken a different view of the points of law had they been before it. 

King and Duveen, In re' and F. R. Absalom, Ld. v. Great Western (London) Garden Village 
Sociey,* followed. iğ 

It is not enough to detect a possible inconsistency in the terms of an award to enable a 
Court to set it aside or remit it. It must be so indefinite as to be incapable of execution. 


THe facts appear in the judgment of the Board. 


P. Dingle Foot and R. Millner, for the appellants. 


Sir Thomas Strangman K.C, and L. M. Jopling K.C., for respondent No. 1. 
R. Patikh, for respondents Nos. 8 and 4. 


Lorp RapciirFe. The purpose of this appeal is to secure the setting aside of 
an interim award made on January 9, 1941, by Sir Manmatha Nath Mukherjee, 
sitting as sole arbitrator appointed by agreement of the parties to a partnership 
suit. An application by appellant No. 1 to set aside, remit or modify the award 


* Decided, July 28, 1949. Appeal from . 1 [1988] A. C. 592. 
Calcutta. 2 [1918] 2 K. B. 82, 
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was dismissed by the High Court at Calcutta on March 7, 19-41, and on March 10, 
1941, the same Court made a decree that the award should be carried into effect. 
An appeal was taken to the High Court in its appellate jurisdiction, and on May 28, | 
1946, that appeal was dismissed. Itis from the judgment and orders made on that 
appeal that the present appeal reaches this Board. 

It is necessary to make some reference to tke facts that led up to the arbitration 
in order to appreciate what it is of which the appellants complain. The arbitration 
concerned the affairs of a partnership business known as Hurdutroy @hamaria or ` 
Hurdutroy Chamaria & Co. The business scems to have been originally in the sole 
hands of Hurdutroy Chamaria, but at any rate by October 6, 1910, he had made a 
written agreement associating with him as a partner his nephew Ramprotap. 
Hurdutroy married three times, his third wife being Anardeyi Sethani, whose legal 
personal representative is respondent No. 1, in this appeal. By her he had two 
sons, Radhakissen Chamaria, respondent No. 8, and Motilal Chamaria, respondent 
No. 4. The appellant Durga Prosad was an adopted son of Hurdutroy, the adop- 
tion having been effected during the period of Hurdutroy’s first marriage. The 
appellant Keshardeo Chamaria is by birth a son of Durga Prosad but became the 
adopted son of Amolakchand, Ramprotap’s brother, by an adoption effected after 
Amolakechand’s death by his widow Surji, ressondent No. 5. 

The crucial year for the purpose of this narrative is the year 1916. On December 
2 of that year Hurdutroy died. It is apparent from what has been said previously 
that the interestin Hurdutroy Chamaria & Co. was divided between his branch of the 
family and the branch represented by Ramprotap. It is also apparent that there 
were possibilities of diputes in his own family owing to the presence of an adopted. 
elder son and two younger sons by his third marriage. 

Three written agreements were made shortly before Hurdutroy’s death in 
1916. It is not necessary to give any details of their respective contents, 
but in order to understand the arbitrator’s award and the objections made 
to it it is necessary to state what they were. On Octoberl, 1916, Hurdutroy 
and Ramprotap entered into a new partnership agreement, under which 
the partnership business was to be continued for 20 years from that date, 
an 1l anna share going to Hurdutroy and a 5. anna‘ share to Ramprotap. 
Qn November 16, 1916, a memorandum, which has been referred to as 
‘‘the family settlement”, was signed by Arardevi, and by Hurdutroy as father 
and guardian of Radhakissen and Motilal, both of whom were then minors. It was 
witnessed by Ramprotap and it contained certain terms defining the interests of 
Hurdutroy’s family in his various properties, including his share in the partnership 
business of Hurdutroy Chamaria &Co. Onthe same day another memorandum was 
drawn up. This, which has been referred to as “‘the partnership arrangement,” 
was signed by Ramprotap for himself and Surji, by Durga Prosad and by Hurdutroy 
as father and guardian of Radhakissen and Motilal. Its main purpose was evident- 
ly to specify the shires in the partnership business on and from January 1, 1917. 
The shares were set out in the usual divisionof16 annas, but nothing was allotted 
to Anardeyi. It also contained the words ‘‘Neither Rai Hardatrai Chamaria 
Bahadur nor his estate will have any interest in the said business of Hurdutroy 
Chamaria & Co.” 

It is the significance of this partnership arrangement and its true place in the 
intended dispositions of the members of these two families that have since proved 
one of the main subjects of dispute between them. 

For disputes there certainty have been. Prior to the institution of the suit in 
which the arbitration took place (1840 of 1280), there were two partnership suits 
(120 of 1922 and 2472 of 1928) instituted by Ramprotap and Keshardeo respectively. 
There was also a suit (No. 867 of 1924) instituted by Motilal to obtain partition of 
Hurdutroy’s estate. For various reasons no tinal result seems to have emerged from 
any of these proceedings, but it is to be noted that in Motilal’s suit (No. 867 of 1924), 
to which the appellant Durga Prosad was a party, a decree was made by consent 
that scheduled terms of settlement should be carried out, and that these terms con- 
tained undertakings to abide by the family settlement of 1916 ; whilein Keshardeo’s * 


1049.] DURGA PROSAD CHAMARL‘ Y; SILEWAKISENDAS (P.C.)—Lord Radcliffe. 178 


suit (No. 2472 of 1928), to which Durga Prosad, Radhakissen, Motilal and Surji 
were parties, a decree was made by consent that terms of settlement defining the 
shares in the partnership business according to the partnership agreement of 1916 
should be carried into effect. 

Suit No. 1840 of 1980 was instituted originally by the official receiver as receiver 
appointed by the High Court in suit No. 867 of 1924. Later Anardeyi was substi- 
tuted as plaintiff. Its object was to obtain a declaration as to the shares in the 
partnership® business, dissolution and winding up. By March 1985, sufficient 
progress had been made in preliminary proceedings to enable Mr. Justice Panck- 
ridge, in the High Court, to frame 12 issues. It will be convenient to defer until 
later any specific reference to what those issues were. On June 29, 1987, an order 
was made by consent of the parties that agreed terms of settlement sct out in the 
schedule to the order should be cvrried into effect. These terms provided for refer- 
ence to arbitration of ‘‘the outstanding matters in this suit.’’ The primary refer- 
ence was to three named arbitrators, but if they should fail tomake a unanimous 
award or should disagree or refuse or fail to act, then Sir Manmatha Nath Mukherjee, 
a retired Judge of the High Court at Calcutta, was appointed to act as sole arbitra- 
tor. The terms of settlement conferred upon the arbitrators or arbitrator a list of 
special enumerated powers, of which it is sufficient to say that they were of such a. 
nature as to show that the arbitration was not intended to be conducted either 
according to the ordinary rules that would govern the conduct of an action at law 
or upon the basis of legal rules as to the admissibility of evidence. 

In the result the arbitration fell to the sole arbitrator. After a protracted hearing 
(one of the affidavits in these’ proceedings speaks of the arguments lasting ‘‘for a 
total length of near about 40 days”), the arbitrator published an interim award 
on January 9, 1941. The material parts of the award were as follows :— 

“1, I find that by the Deed of Family Settlement dated the 16th November, 1916, the plain - 
tiff became co-owners in respect of all properties which belonged to Rai Bahadur Huruduttroy 
Chamaria on that date and also that she became a partner in the firm of Harduttroy Chamaria & 
Co., wherein, up to that date, leaving out such shares as outsiders may have had m particular 
transactions, Harduttroy had 11`as. and Ram Protap 5 as. share as specified in the Deed of Partner- 
ship dated the 6th October, 1910 and Ist October, 1916. 

2. I find that the share of the plaintiff as such partner and co-owner as aforesaid was onc 
quarter or a 4 as. share taking Harduttroy’s 11 as. share as 16 as. in other words, as 11/64ths 
or 2 as. 9 p. share in the whole. 

8. I find that under the deed of family settlement dated November 16, 1916, the business of 
the firm was to be carried on as before up to December 31, 1916, but under the memorandum of 
terms of arrangement dated November 16, 1916, the partners of the said firm of Hurduttroy 
Chamria & Co., with the exception of the plaintiff, togéther with some other persons were to 
carry on as from January 1, 1917, the business of the said firm under the firm’s name and with 
certain shares for themselves as specified in the said memorandum. I am unable to hold either 
of these documents invalid on any of the grounds on which their validity has been questioned. 
The two documents, in my opinion, have to be read together. 

4. I find that the arrangement last mentioned was binding as amongst the parties thereto 
but did not purport to disturb the plaintiff’s status as a partner in the firm and that the assets 
which belonged to her as such partner were utilised for carrying on the business thereafter. 

5. I find that there has been no dissolution of the firmas it existed in 1916 nor any exclusion 
of the plaintiff, so as to bar the plainfiff’s claim on the ground of ljmitation. 

6. Ihold that in order to award reliefs to the plaintiff, accounts should be taken. 

(a) To ascertain the value of the assets which the plaintiff came to have by the deed of family 
settlement dated November 16, 1916 ; i 

(b) To ascertain what profits were earned by the said assets (i) up to December 81, 1916, 
and (ti) from January 1, 1917, till the business was closed. 

7. I hold also that for ascertaining the assets as mentioned in puragraph 6(a) above, a 2 as. 
share of profits should be deducted as belonging to Amlakchand in respect, of such businesses 
in which he had that share but in respect of such transactions only whereof the origin may be 
attributed to a point of time when he was alive. 

8. I hold that the interests of the parties i in the firm of Hardutt Roy Chamaria & Co, were 

p thefollowing:— ' ; 
(a) From October 1, 1910 to December 81, 1316 ; Pii ; i 
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Ramprotap’s branch .. m aie i ae .. & as. 

Sm. Anardei Sethani .. sa. © ile i ie .. reach 4 as of llas. 
Durge Prosad .. Ji ae ss ar sa m E each 2 as. 
Radhakissen Motilal .. (9 pies each. 


(b) From January 1, 1917 

Sm. Anarde{ Sethani—Returns a:tributable to her 2 as. 9 p. share in the assets as on Decem- 
ber 31, 1016. . 

Others—as per memorandum of November 16, 1916, after deducting the aņount due as 
aforesaid to Sm. Anardei Sethani. 

Other questions arising in the suit will be dealt with hereafter.” 


Objections to the award were immediately raised by the appellant Durga Prosad, 
and on January 29, 1941, he filed a petition asking that it should be set aside, 
remitted or modified by the High Court. This petition was heard by Mr. Justice 
Edgley, exercising the Court’s ordinary original civil jurisdiction, ane by an order 
dated March 7, 1941, he directed that the petition should be dismissed. On March 
10, 1941, a consequential order was made by the same Judge declaring that the 
award ought to be carried into effect and decreeing accordingly. From these 
orders Durga Prosad appealed to the High Court in its civil appellate jurisdiction 
and on May 28, 1946, Mr. Justice Gentle and Mr. Justice Das dismissed the appeals. 
Durga Prosad, who is joined in his appeal by K2shardeo, now appeals to His Majes- 
ty in Council. 

Before the Courts in India numerous grounds were urged as reasons for inter- 
fering with the interim award. Before theiz Lordships the appellants’ grounds 
were most clearly compressed into four points which may be stated as follows :— 
(1) That the award ouzht to be set aside as showing error of law on the face of it, 
in that (a) the arbitrator had admitted as evidence the family settlement and the 
partnership arrangement of 1916, neither of which, though each related (it was said) 
to immoveable property, had been rezistered as required by the Indian Registra- 
tion Act, and (b) the arbitrator ought to have held that Anardeyi’s suit was in any 
event barred by limitation. (2) That the arbitrator in his award had exceeded the 
scope of the reference. (8) That the award was so indefinite as to be incapable of 
execution. 

Their Lordships do not take the view that this award ought to be set aside or 
remitted as showing error of law on the face of it. In their view the reference was of 
such a nature that the arbitrator must be treated as having been appointed by the 
parties to decide, amongst others, thoss spec-fic questions of law which he is now 
said to have decided wrongly. What are the facts? Before any submission to 
arbitration had been agreed upon by the parties certain issues had been settled by 
Mr. Justice Panckridge in the High Court in the action that was then pending. 
Of these issues two may be quoted :— 


“1 (b) Is the agreement dated November 16, 1916, relating to the alleged family settle- 
ment valid or admissible in evidencs ? 


9. Is the plaintiff's claim or any portion thereof barred by limitation ? 
After these issues had been settled the parties agreed to refer to arbitration “the 
outstanding matters in the suit.” It is indeed true that at the conclusion of the 
hearing before the arbitrator he did, in the presence of counsel for the respective 
parties, reframe the issues before him and that in so doing he did not include an 
issue as to the admissibility in evidence of the 1916 family settlement. It is not 
suggested that, except for this, the issues as framed by him differed in substance 
from those originally framed by Mr. Justice Panckridge. It would need a fuller 
knowledge of the course of the arbitration proceedings than is available in these 
proceedings to know for certain why he did not at that time think it necessary to 
frame an issue as to the admissibility in evidance of either or both of the two 1916 
documents. He may have been satisfied bz that time that all the parties were 
agreed to regard them as admissible before him; or he may, not unreasonably, 
have supposed that having regard to the very special powers given to him by the 
terms of reference the admissibility of these documents was a question which he 
culd decide for himself at his discretion. However that may be, their Lordships 
are satisfied that the two points of law as to which it is said that the arbitrator’s 
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error vitiates the award were specifically referred to him to decide: and, if this is so, 
it would be contrary to well-established principles such as are laid down in King 
and Duveen, In re! and F. R. Absalom Ld.v. Great Western (London) Garden Village 
Soctety,? for a Court of law to interfere with the award even if the Court itself would 
have taken a different view of either of the points of law had they been before it. 
But, apart from this conclusion, which by itself disposes of the first two grounds 
of objection that were urged upon the Board, their Lordships think it right to add 
that they de not accept that any error of law does appear on the face of the award 
in the reference to the family settlement or the partnership arrangement of 1916. 
Firstly, because the agreed terms of reference were such that an arbitrator acting 
under them was dispensed from observing legal rules of evidence, as he was dispensed 
from many of the ordinary rules of the conduct of a trial. Secondly, because the 
mere reference to these documents in the award is insufficient to establish that it 
was wrong in ław to refer to them. During the course of the long hearing admissions 
may have been made or other methods of proof resorted to that made it strictly 
proper for the arbitrator to take notice of the fact that the family settlement or 
the partnership arrangement was made. It is impossible to say. But unless the 
appellants could demonstrate affirmatively that the law was departed from by the 
arbitrator in noticing the existence or contents of these documents, they could 


~not succeed in any event in establishing an error appearing on the face of the 


award. 

It remains to deal with the other two grounds of appeal. It was said that the 
arbitrator had exceeded the scope of his reference in that he had made a finding 
in paragraph 1 of his award that Anardeyi became co-owner in respect of all 
properties which belonged to Hurdutroy Chamaria at November 16, 1916, and 
in paragraph 2 had found what that share was. Their Lordships are not able to 
entertain this objection. They take the same view as that expressed by the 
Judges in both the Courts below. The arbitrator’s references to the 
plaintiffs interest as co-owner in'Hurdutroy Chamaria’s property are merely intro- 
ductory to his finding that she enjoyed an aliquot share as a partner in the firm of 
Hurdutroy Chamaria & Co. and are intended to explain the purpose and scope of 
the deed of family settlement. It is paragraph 8 of the award, which contains 
the arbitrator’s findings as to the interests of the parties in the firm at different 
dates and is confined to their respective interests in that firm, that indicates and 


limits the scope of the award. 


Finally it was urged that the award was so indefinite as to be incapable of 
execution. Stress was laid on the difficulty of reconciling the basis of the accounts 
directed by paragraph 6 of the award with the declaration of partnership interests 
which is contained in paragraph 8. There is a difficulty. But it is not enough 
to detect a possible inconsistency in the terms of an award to enable a Court to 
set it aside or remit it. It must be ‘‘so indefinite as to be incapable of execution.” 
Their Lordships are unable to perceive any indefiniteness of this kind in the award 
which, it must be remembered, was framed and published as an interim award. 
The facts with which the arbitrator was faced were themselves complicated and the 
conception upon which is founded his interpretation of the respective legal rights 
of the parties in the assets of the partnership or partnerships is a subtie one. 
But there is neither indefiniteness nor ambiguity in his holding as to the interests 
of the parties in the firm of Hurdutroy Chamaria & Co., which is set out in para 8, 
and this is, after all, the essence of the matter. Neither of the Courts below has 
felt itself faced with any difficulty in interpreting the effect of the award and 
their Lordships do not think that it would be right for them to entertain an appeal 
to set aside or remit it on this ground. 

In the result their Lordships will humbly advise His Majesty that the appeal 
should be dismissed. The appellants will pay the costs of those of the respondents 
who have appeared in the appeal. 

Solicitors for appellants: T. L. Wilson & Co. Appeal dismissed. 


Solicitors for respondent No. 1: Sanderson Lee & Co. 
Solicitors for respondents Nos. 8 and 4: Giles & Hunter. 


1 [1918] 2 K.B. 32. 2 [1983] A.C. 592. 
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FEDERAL COURT. - 


- 


- 


Present: Sir Harilal Kania, Et., Cher Justice, Mr. Justice Fazl Ali, Mr. Justice Patanjali mae 
Mr. Justice Wahajan and Mr. Justice Mukherjea. 


THE INDIA PAPER PULP CO., LTD. v. THE INDIA PAPER PULP. 
WORKERS > UNION.* 

Industrial Disputes Act (XIV of 1947), Secs. 10, 19-—Order of reference—Mention of dispute—Order 
to be read as a whole—Re-instatement—Non-employment—Compensation for wrongful dismissal 
~—Industrial dispute. 

Section 10{7) of the Industrial Disputes Act, 1847, does not require that the particular 
dispute should be mentioned in the order, It is sufficient if the existence of the dispute 
and the fact that the dispute i is re“erred to the tribanal are clear from the order. 

Section 19 of the Act requires a reference of the dispute to the tribunal. 

The Court has to read the order as a whole and c -etermine whether in effect the order makes 
such a reference. 

Re-instatement of a dismissed workman is an industrial dispute, so also is his non-employ- 
ment. The claim. for compensation for wrongful d-smissal, i. e. non-employment, is a dispute 
in connection with non-employment. 

Western India A. A. v. Industrial Tribunal, Bombay,’ referred to. 


THE facts appear stated in the judgment. 


Sachin Choudhury, Samarendra Nath Mukherjee, and P. P. Ginwalla instructed 
by P. K. Chatterjee, for the appellant. 

P. K. Sanyal and P. Burman, instructed by P. K. Bose, for respondent No. 1. 

Sir Sudhansu Mohan Bose, Advocate-General of West Bengal and H. K. Bose, 
instructed by P. K. Bose, for respondent No. 2. 


Kanta C.J. This isan appeal from ajudgment ofthe High Courtof Judicature 
at Fort William in Bengal and involves principally the question of the re-instate- 
mentof 109 employees ofthe appellant compsny, whowere discharged after notice 
was given to them on December 4, 1947. Their service was terminated as at che 
end of January and their full pay for the months of December 1947 and January 
1948 was paid to them. 

The relevant facts are these. On September 10, 1946, the employees of the 
appellant company formed into an union, which was registered on December 8, 
1946. It was alleged that almost all the employees of the company became 
members of the union. On December 24, 1946, the union submitted to the 
company à memorandum of the demands of the employees, for the amelioration 
of their condition. The company declared a lock-out on February 28, 1947, and 
negotiations through the Labour Commissioner for re-opening the factory having 
failed, the Government of West Bengalon May 6, 1947, referred the dispute to 
Mr. Simpson and subsequently to Dr. Waigat for adjudication. The lock-out 
was withdrawn. The proceedings before Dr. Waight ended with his award on 
August 22,1947. The workmen and the unionalleged that the company failed and 
neglected to implement the terms of the award and started transferring workmen 
from department to department to victimize taose who had actively pressed their 
demands for acceptance. On November 28, 1947, the company asked the President 
of the union to come and discus: on December 4, 1947, certain specific matters as 
mentioned in their letter, at the factory office. That did not show that there was 
any excess labour. The President of the union could not attend the meeting and 
the company gave notice of termination of employment to 109 workmen. The 
union and workmen contended that the allegation of excess labour was mala fide 
and it wasacase of victimization and adoption of unfair labour practice. They 
claimed that the discharged workmen be re-instated without break of service and 
for compensation. Dispute having thus arisen between the company and union 


* Decided, March 30, 1949. Appeal No. 8 1 (1949) 51 Bom. L.R. 894, ¥,¢. 
of 1949 from Calcutta, 
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and workmen, the Government of West Bengal issued the following order on 
June 8, 1948, 
“Calcutta 
( January 8, 1948. 
Whereas an industrial dispute has arisen between the India Paper Pulp Co., Ltd., managing 
agents Messrs. Andrew Yule & Co., Ltd., 8, Clive Road, Calcutta and their discharged workmen 
whos names are mentioned in the list annexed hereto, as represented by the India Paper Pulp 
Workers’ Unidh, and it is expedient that the said dispute should be referred to the Tribunal consti- 
„tuted under the Industrial Disputes Act, 1947, the Governor is pleased under ss. 7 and 10 of 
the said Act, to appoint Mr. A. T. Das Gupta, Additional District Judge, to be the Tribunal for 
adjudication of the sald dispute. 
The said Tribunal shall meet at Writers Buildings on such dates as the said Mr. Das Gupta, 
Additional District Judge, shall direct.” i 

Mr. Das Gupta proceeded to hold his sittings within the limits of the Ordinary 
Original Civil Jurisdiction of the High Court at Calcutta when the discharged former 
workmen of the company claimed re-instatement and compensation. The com- 
pany contended that Mr. Das Gupta had no jurisdiction to adjudicate on the 
claim for re-instatement and/or compensation. Mr. Das Gupta in spite of that 
notice of the company’s contention notified his intention to hold a sitting of the 
Tribunal and on March 11, 1948, the appellant filed a petition in the High Court 
for the issue of a writ of prohibition and a- writ of certiorari prohibiting Mr. Das 
Gupta from exercising jurisdiction in respect of the claims of the workmen for 
re-instatement of, and payment of compensation to, the company’s discharged 
former workmen. There were also ptayers for orders under s. 45 of the Specific 
Relief Act asking Mr. Das Gupta to forbear from awarding such re-instatement 
and/or compensation. When the petition came before Mr. Justice Majumdar, 
realising the importance of the matter, he directed the parties to request the 
Chief Justice to form ‘a bench to hear the petition. Sir Arthur Trevor Harries, 
C.J., and Mr. Justice Chakarvarty thereafter heard the petition and dismissed it. 
On November 14, 1948, the company asked for leave to appeal to this Court and 
the same having been granted this appeal is filed here. 

In the High Court the learned Judges considered that the High Court had 
no jurisdiction to issue the writ of prohibition and certtorari because the factory 
of the company in which re-instatement was claimed was outside its Original Civil 
Jurisdiction, and the workmen also lived outside its jurisdiction. The Court, 
however, held that the clear words of s. 45 of the Specific Relief Act imparted 
jurisdiction to the Court to issue an order against Mr. A. T. Das Gupta who was 
holding his sittings within the Original Jurisdiction of the Court and who, if he 
proceeded with the reference, would consider and decide the question within the 
jurisdiction of the Court. Having regard to our decision on the question of the 
jurisdiction of the Tribunal it is not necessary to decide the question of jurisdiction 
of the Court to issue the writ of prohibition and certiorari. 

On behalf of the appellant it was contended that there was no jurisdiction 
in the Industrial Tribunal to decide anything because, firstly, no dispute was 
referred to the Tribunal. This is admittedly a technical defence and is based on 
the wording of the order of the Goverriment of West Bengal dated January 8, 
1948. In this connection it was pointed out that the order of January 8, 1948, 
of the Government of West Bengal did not mention any industrial dispute. 
Secondly, the order, as worded, was only an order of appointment and there were 
no words of reference to the Tribunal. It was argued that the words “‘ and it is 
expedient that the said dispute should be referred to a Tribunal ” did not constitute 
a reference; they were in the preamble and did not form an operative part of the 
order. The order is far from satisfactory and is not carefully drafted. Section 
10(7) of Act XIV of 1947 provides as follows : 

N “If any industrial dispute exists or is apprehended, the appropriate Government may by an 
order in writing.......... (c) refer the dispute to a tribunal! for adjudication.”’ 
The section does not require that the particular dispute should be mentioned in 
‘the order. It is sufficient if the existence of a dispute and the fact that the dispute 
is referred to the tribunal are clear from the order. To that extent the order does 
' R12 
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not appear to be defective. Section 19 of the Act however requires a reference 
of the dispute to the tribunal. The Court has to read the order as a whole and. 
determine whether in effect the order makes such a reference. It is material i 
this connection to notice that in the order there is a reference not only to 3.47 
but also to s. 10 of the Act and the order further goes on to say that the appoint- 
ment is for adjudication of the said dispute. Section 7 empowers the appropriate 
Government to constitute one or more tribunals for the adjudication 9f industrial 
disputes in accordance with the provisions of the Act. If the order was only 
intended to establish a tribunal, the reference to s. 10 of the Act would be out of. 
place. The express reference to that section in our opinion could be reasonably 
construed to constitute a reference to the Industri ‘al Tribunal of the dispute, 
generally referred to in the first part of the order. In our opinion therefore this 
contention has no substance. a 

The question of jurisdiction of the Tribunal to order re-instatement is fully 
discussed in the judgment of the Court delivered to-day in the Western India 
Automobile Association case.1 As the question of non-employment is an industrial 
dispute, the claim for compensation for wrongful dismissal, i.e. non-employment, 
is, in our opinion, clearly a dispute in connection with non-cmployment. No 
other contentions were urged before us in the appeal. 

The appellants’ contentions being thus rejected, the appeal fails and is dis- 
missed. The appellants to pay the costs of the first respondent. 


Appeal dismissed. 


Present: Su Harilal Kania, Kt., Chief Justice, Mr. Justice Fazl Ali, Mr. Justice Patanjali Sastri, 
y Mr. Justice Mahajan and Mr. Justice Mukherjea. 


THE SHAMNUGGER JUTE FACTORY CO., LTD. v. S. M. MODAK.* 


Industrial Disputes Act (XIV of 1947), Secs. 2k), 7 and 10—Industrial dispute—Lock-mad by 
employe —W ages during period of lock-oul-——Paymient of Wages Act(I¥ of 1937}, Secs. 15, 22(a)— 
Jurisdiction of Tribunal under Industrial Disputes act to determine disprde about wages. 


The term ‘Industrial dispute”, as defined in s. 2(k) of the Industrial Disputes Act, 19-47, 
includes the dispute about lock-out by the employer as well as the claim of the workmen to 
payment of wages during the period of the lock-out.- 

Section 22(d2) of the Payment of Wages Act, 1987, prevents the civil Courts from entertain- 
ing a sult for wages, It does not exclude any other proceeding permitted by law to enforce 
payment. The tribunal contemplated by s. 15 of the Act is not one which can affect the 
jurisdiction of the Tribunal set up under s. 7 of the Industria] Disputes Act and to which a 
reference can be made under s. 10 of the Act. 

The Payment of Wages Act and the Industrial Disputes Act are not in pari materia ; and 
the jurisdiction of the Tribunal set up under the latter Act is not exoluded by the provisions 
of the former Act. 

THE facts appear stated in the judgment. 


Sachin Choudhury, Samarendra Nath Mukherjee and P. P. Ginwalla, instructed 
-by P. K. Chatterjee, for the appellants. 
Sir S. M. Bose, Advocate-General of West Bengal, and H. K. Bose, instructed 
by P. K. Bose, for respondent No. 1. 


P. K. Sanyal and P. Burman, instructed by P. K. Bose, for respondent No. 2. 


Kantua C.J. Thisisan apponi from a judgment of the High Court of Judicature 
at Fort William in Bengal. The appellant (petitioner) is a limited company 
incorporated under the Scottish Companies Act and having its registered office 
in Dundee, Scotland, and carrying on business, inter alia, in Caleutta within the 
Ordinary Civil Jurisdiction of the Calcutta High Court. The appellant employed 
at its mill about 4,844 workmen. On February 9, 1948, the petitioner employed 
one Kishan Deo, but his services were terminated on March 23, 1948. There 
appeared to have been trouble in respect of the discontinuance in service of this 


1 (1949) 51 Bom. L. R. 894, F. €. 14 of 19849 from Calcutta, 
» Dectied, Marck 30, 1949.- Appeal No. 
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employee, and apprehending a breach of the peace, the petitioners put up a notice 
closing the mill. The mill was re-opened after a few days, but the wor sae did 
not return to work because Kishan Deo and two other workmen were not offered 
ployment, The Government of West Bengal, acting under the Industrial 
isputes Act, 1947, referred for adjudication by the Industrial Tribunal the 
dispute which had arisen between the management of the petitioner company 
and their workmen. The Tribunal consisted of three members who are grouped 
as first respondents to this appeal. The Tribunal, in spite of the protest of the 
appellant, having intimated that they will proceed with the adjudication, the 
petitioners filed a petition ‘in the High Court asking for writs-of certiorari and 
prohibition and an order, in effect, under s. 45 of the Specific Relief Act, claiming 
that the Tribunal had no jurisdiction to determine the question of payment of 
wages during the lock-out period as an industrial dispute. 

On the question of jurisdiction of the Court to issue the writs of certiorari and 
prohibition, the position is the same as in the appeal of the Indian Paper Pulp 
Company, Lid 

The main dispute related to the lock-out and the claim of the workmen to 
payment of wages during the period of the alleged lock-out. It seems to us clear 
that the question whether the employers were justified in locking out their workmen 
would be an industrial dispute covered by the words 

“dispute which is connected with the employment or non-employment and with the terms 
of employment of such workmen.” 
The payment of wages during the period of such lock-out would also be clearly 
an industrial dispute. 

The only additional argument urged before us was that the claim to such 
payment should be determined under the Payment of Wages Act, because s. 15 
of that Act creates the Tribunal and under s. 22(d) of that Act the jurisdiction 
of civil Courts to hear a suit for wages is excluded. In our opinion this argument 
is unsound. Section 22(d) only prevents a suit for wages. It does not exclude 
any Other proceeding permitted by law to enforce payment. The Tribunal 
contemplated by s. 15 of the Payment of Wages Act is not, in our opinion, one 
which could affect the jurisdiction of the Tribunal set up under s. 7 of the Industrial 
Disputes Act and to which a reference could be’ made under s. 10 of that Act. 
The Tribunal set up under the Industrial Disputes Act has a much wider jurisdiction. 
In our opinion the two Acts are not in part materia, and the contention that the 
jurisdiction of the Tribunal set up under the Industrial Disputes Act is excluded 
by the provisions of the Payment of Wages Act is unwarranted. The other 
questions raised in the appeal are covered’ by the judgment of the Court in the 
Western India Automobile Association case,* delivered to-day. The appeal therefore 
fails and is dismissed. The appellants to pay the costs to respondent No. 2. 


Appeal dismissed. 


Present: Sir Harilal Kania, Kt., Chief Justice, Mr. Justice Fazl Ali, Mr. Justice Patanjali Sastri, 
Mr. Justice Mahajan and Mr. Justice Mukherjea. 
ROBERTS McLEAN & CO. LTD. v. A. T. DAS GUPTA.* 

Industrial Disputes Act (XIV of 1947), Secs. 15, 19, 10,— Award—Period of operation of award. 
The scheme of the Industrial Disputes Act, 1947, is that the Tribunal constituted under the 
Act has to determine the dispute referred toit. It has jurisdiction to determine and make the 
award up to the date it passes its order. The award so made acquires a binding effect on the 
order of the Government made under 8.15. The power to make the award operative for a 
period not exceeding one year thereafter, which is given to Government unders. 19/3) of the 
- Act, is an independent power. Such extension does not in any way affect the jurisdiction or 
powers of the Tribunal. There is no justification for reading the provisions found in es. 10, 
15 and 19 of the Act as providing one maximum period of twelve months. The maximum 
period of one year mentioned in s. 19(3) starts from the date of the award and does not cover 

the period antecedent to the award. 


1 (1949) 52 Bom. L.R. 176, F.C. *- Decided, March 30,1949. Appeal No, 19 
2 (1949) 51 Bom. L.R. 894, F.C, ~ ' — of 1949 from Calcutta. 
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l 
Tue facts appear from the judgment. 


A. N. Roy, instructed by 4. N. Mitter, for the appellant. 

Sir S. M. Bose, Advocate-(seneral of West Bengal, and H. K. Bose, instruc 
by P. K. Bose, for respondent No. 1. 

P. K. Sanyal and P. Burmen, instrueted by P. K. Bose, for respondent No. 2. 


Kania C.J. This is an appeal from ajudgrnentof the High Court, of Judicature 
at Fort William in Bengal. The material facts are these. ° 

The appellant (petitioner) is a company ircorporated under the Indian Com- 
panies Act and carries on business, amongst other places, at No. 101, Netaji Subhas 
Road, Calcutta, within the Original Civil Jurisdiction of the High Court at Calcutta. 
By an order of the Government of West Bengal, dated May 15, 1947, Mr. Waight 
was appointed under the Industrial Disputes Act, 1947, the Tribunal for adjudica- 
tion of a dispute between the petitioner ard the Roberts McLean Employees 
Union, having its office in Calcutta. Notices of proceeding with the adjudication 
were issued in due course. By an order of the Government of West Bengal, 
dated September 1, 1947, the order of May 15, 1947, was amended so as to make 
the reference to Mr. A. T. Das Gupta. Thə said Tribunal proceeded with the 
matter and Mr. A. T. Das Gupta made his award on January 10, 1948. On or 
about January 22, 1948, Mr. S. K. Chatterjee, respondent No. 2 to the petition, 
by an order made in the name of the Government of West Bengal, ordered that 
the said award shall bind the petitioner and the Union and shall remain in force 
for a period of one year with effect from the said date. According to the direction 
of the said Mr. Chatterjee, a copy of the said order was published in the Calcutta 
Government Gazette. The said award, inter alia, directed the appellant to re- 
instate their discharged employees with effect from February 17, 1947, on which 
date the petitioner had discharged them after giving them one month’s pay in 
lieu of notice. The award further directed that two persons named therein be 
paid, as compensation, their basic salary and dearness allowance from date of their 
discharge to the end of September, 1947. There were other directions about 
re-instatement of certain persons and payment to others. The petitioner contended 
that the award was made without jurisdiction and filed a petition in the High Court 
at Calcutta praying that Mr. Chatterjee be directed to forbear from giving effect to 
the award and for a writ of prohibition against Mr. Chatterjee from acting under 
the said award and a writ of certiorari for bringing up the records and proceedings 
before Mr. Das Gupta for quashing the same. There were prayers for an injunction 
against. Mr. Chatterjee proceeding with the same award. The matter came for 
hearing before Sir Trevor Harries, C. J., and Mr. Justice Chatterjee, who, after 
dealing with the points urged before them, dismissed it. From that judgment an 
appeal has been preferred and heard by this Court. Before us only two questions 
were urged.: One was in respect of the jurisdiction of the Tribunal to order 
re-instatement. The other was that the award could not be given a retrospective 
effect so as to be in operation for a period of more than one year. 

Our judgment delivered to-day in the matter of the Western India Automobile 
Association caset covers the first question about re-instatement. For the reasons 
mentioned in that judgment the appellant’s contentions on this point fail. The 
contention on the second point is based on a misreading of ss. 15 and 19 of the 
Industrial Disputes Act. I> confuses the question of the jurisdiction of the Tribu- 
nal with the power of the Government to make the award operative for a period 
of one year. The scheme Of the Act clearly is that the Tribunal has to determine 
the dispute referred to it and therefore has jurisdiction to determine and make the 
award upto the date it passes its order. The awardso made will acquire a binding 
effect on the order of the Government made under s.15. The power to make the 
award operative for a period not exceeding one year thereafter which is given to the 
Government unders.19(3) of the Industrial Disputes Act, is an independent power, 
and such extension does not, in any way, atect the jurisdiction or powers of the 
Tribunal. There is no justification for reading the provisions found in ss. 10, 15 
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‘and 19 of the Industrial Disputes Act as providing one maximum period of twelve 
months. The maximum period of one year mentioned in s. 19(3) starts from the 
ate of the award and does not cover the period antecedent to the award. The 
sult is that the two contentions urged in this appeal fail and the appeal is dis- 
missed. The appellants to pay the costs of respondent No. 2. 
à Appeal dismissed. 
A EEE 
Present: Sir Harilal Kania, Kt., Chief Justice, Mr. Justice Fazl Ali, Mr, Justice Mahajan and 
Mr. Justice Mukherjea. 


THOTA CHINA SUBBA RAO v. MATTAPALLI RAJU,* 


Transfer of Froperty Act (I Vof 1882), Secs. 58-A, 60-—Cipil Procedure Code (Act V of 1908), O. IX, 
r.9 eS. » T. 1—Right of redemption —Eatinguishment of—How and when such right 
exii Second sust for redemption when not barred—Whethe: right to redeem extinguished 
by procedural provisions—Transferees not in actual or constructive possession nor put in such 
possession by agreement—AppHcability of s. 58-A. 

The right of redemption is an incident of a subsisting mortgage and it subsists so long as 
the mortgage itself subsists. : 

The right of redemption can be extinguished as provided in s. 60 of the Transfer of Property 
Act, 1882, and when it is alleged to have been extinguished by a decree, the decree should run 
strictly in accordance with the form prescribed for the purpose. Unless the equity of redemp- 
tion isso extinguished, a second suit forredemption by the mortgagor, if filed within the 
period of limitation, is not tuerefore barred. 

If the right of redemption is not extinguished, provisions like Q. IX, r.9,or0. XXII I, r.i 
of the Civil Procedure Code, 1908, will not debar the mortgagor from Aling a second suit, 
because, as in a partition suit, the cause of action in a redemption suit is a recurring one. The 
cause of action in each successive action, until the right of redemption is extinguished or a 
suit for redemption is time-barred, is a different one. 

Raghunath Singh v. Hansraj Kunwar,! followed. 
Thakur Shankar Baksh v. Dya Shankar,* distinguished. 

Ramchandra Patil v. Hanmanta,* Shridhar Sadta v. Ganu Mahadu,* and Rajaram Vitthal 
v. Ramachandra Pandu,* approved. 

Section 58-A of the Transfer of Property Act, 1882, clearly requires that the transferee had 
either to be put into possession or had to continue in possession in part performance of the 
agreement, which was sought to be enforced under the Section. This section has no applica- 
tion where the transferees have never been in possession either actual or constructive and have 
not been put in such possession or allowed to continue in such posseasior in pursuance of any 

agreement. 


THE facts appear from the judgment. 


Sir Aladi Krishnaswami Aiyer, with Alladi Kuppuswami and K. Mangachary, 
instructed by Ganpat Rai, for the appellants. 

K. Rajah Ayyar, with D. Narasa Raju and Shrimak Durga Bai, instructed by 
Naunit Lal, for the respondents, 


Kania C. J. These are two appeals from one judgment of the High Court 
of Madras, disposing of two appeals brought to it from two suits filed in the Court 
of Coconada. In the High Court the appeals were heard together. The material 
facts lie in a small compass. As the parties in the two suits and appeals are 
differently arrayed, it will be convenient to refer to them as the mortgagor, the 
mortgagees and the lessees. 

On January 2, 1914, the mortgagor acting for himself and as the guardian 
of his undivided minor son granted a mortgage of 51-20 acres of Inam lands along 
with other lands (which need not be hereafter referred to as they were later on 
disposed of by consent of parties) to secure a sum of Rs, 80,000 lent by the mort- 


* Decided, May 10, 1949. Civil Appeals § 8 (1920) LL.R. 44 Bom. 939, 


Nos, 2 and 8 of 1048 from Madras. S.C. 22 Bom. L.R. 989. 
1 (1384) L.R. 61 LA. 862, 4 (1927) I.L.R. 52 Bom. 111, 
8.c. 86 Bom. L.R. 1189, P.c. 8.0. 80 Bom. L.R. 34. 
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gages. In respect of the suit lands it was a non-possessory mortgage. On 
November 27, 1915, he executed another mortgage with possession of the suit 
lands for Rs, 4,000, but as the lands were in the occupation of the lessees under 
lease for 15 years from F. 14320 to 1834 (1910-11 to 1924-25) at an annual rent 
Rs, 1,000, it was stipulated that the mortgagees were to receive the rent from the 
lessees and to take possession of the lands on tae expiry of the lease. On July 81, 
1916, there was a further mortgage of the suit lands along with two other properties 
to the mortgagees for Rs. 4,000. In that deed it was provided, inter alta, that 
on the expiry of the lease at the end of F. 18&4 (30th June, 1925), the mortgagees 
should take possession of the suit lands and pay a rent of Rs. 4,000 per annum 
from F. 1885. It was further provided that after payment of the revenue and taxes 
payable in respect of the lands, the balance should be applied first in reduction 
of the debt due under the mortgage of 1915, next in discharge of the principal 
and interest due under the bond of 1916 and thereafter towards tHe interest due 
under the first mortgage of 1914. The morscgagees were however to relinquish 
the lands irrespective of the terms of the leas2, whenever the mortgagor paid the 
amounts due under all the mortgages. 

As provided in the mortgage of 1915, the lessees paid the rent to the mortgagees 
till 1922 when the mortgagor allezing that the mortgages had all been discharged 
demanded rent from the lessees for himself. The lessees accordingly paid rent 
for the subsequent period to the mortgagor till the expiry of the lease in June 1925. 
The lease was thereafter renewed by the mortgagor at first for one year and 
thereafter for 10 years by a rezistereddocument. In view of the repudiation of 
their rights, the mortgazees brought a suit azainst the lessees in 1926 to recover 
possession and arrears of rent from 1922 till 1925 and for mesne profits thereafter 
till possession wa3 given. They contended that the mortgages had not been fully 
discharged and they were entitled to possessicn under the mortgages of 1915 and 
1916. In that suit several interlocutory orders were passed under one of which 
the mortzagor was added as a party. The litigation appearsto have taken an 
unduly long time and ultimately a preliminary decree for sale was passed on 
October 31, 1942. The mortgagees filed an appeal against that decree to the 
High Court. 

As a counter-move to the mortgagees’ suit, in 1929 the mortgagor filed a suit 
Lo redeem and to recover possession of the mortgaged properties, offering to pay 
what was due under the mortgazes. After the hearing of the suit had procceded 
to some extent, it was dropped as it was thought that the parties had settled their 
disputes. Thé compromise is now contended by the mortgagees to be evidenced 
by two documents dated November 7, 1982, The first document executed. by 
the mortgazor is an atreement in favour of the mortgagees. It stated that having 
regard to the fact that the debts due to the mortgagees under the different mortgages 
executed by the mortgagor cannot be fully satisfied from the properties and to 
prevent the mortgazees from recovering the balance from the other properties 
of the mortgagor and as the mortgagees nad agreed to pay Rs. 100 at the time of 
the registration of the sale deed, the mortgagor had agreed to execute and give to 
the mortgazees at their cost a proper sale deed in respect of the said properties 
within three months from that date, so that it may not be necessary for the mort- 
gagees to realise the amounts of their mortgage claims by instituting a suit to 
enforce the same. The second document, which is passed in favour of the wife of 
the mortgagor and is signed by the mortzagee, recites that all properties of the 
mortgagor had been mortgaged to the mortzagees with or without possession 
and the debts due to the mortgavees had remained unpaid. They were requesting 
the mortgagor to sell the properties to them as the value of the properties was not 
sufficient even to satisfy the mortgage debts. The wife of the mortgagor pleaded 
that having regard to the large amounts paid towards the mortgage debts, if the 
properties were sold to others, some amount would remain in the hands of the 
mortgagor. Since however she had caused ar: agreement to be executed by her 
husband to sell the properties to the mortgagees, the mortgagees agreed to execute 
in her favour for her maintenance and residence, immediately upon the mortgagor 
executing a sale deed in favour of the mortgzgees, a gift deed of the properties 
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mentioned in the schedule (which was one of the properties and a house covered 
by one mortgage) and deliver possession. thereof to her, so that she may enjoy 
the same fully. Following the execution of these two agreements, the suit filed 

the mortgagor was allowed to be dismissed with cost on November 9, 1982, 

d possession of the plot of land agreed to be gifted to the mortgagor’s wife was 
given over. No registered deeds were ever executed as provided in both these two 
documents, nor was the sum of Rs. 100 paid to the mortgagor. As nothing was 
mentioned ¢n those two documents about the possession of the suit lands, they 
continued to remain in the occupation of the lessees. It appears that notwithstand- 
ing these agreements, the mortgagor continued to receive from the lessees the rent 
reserved under the originallease, and in 1984 when the mortgagees alleged that 
no such agreement had been made, he applied to be made a party to the mortgagees’ 
suit against the lessees. Strangely enougn, a consent order was taken in that suit 
confining the*ttial to those issues which were originally framed on November 11, 
1926, before the mortgagor was added as a party to the suit. Thereafter the 
mortgagor instituted original suit No. 11 of 1988 praying for redemption and 
claimed the benefit of the provisions of the Madras Agriculturists Relief Act ; 
1988. In that suit a decree for redemption on payment of Rs. 2,655-18-0, which 
- was found due on the mortgages with interest and costs, was passed by the trial 
Court. From this also the mortgagees preferred an appeal to the High Court. 
We shall deal with the appeal arising out of the redemption suit first; because 
both the appeals were allowed by the High Court on the ground that the mortgagor 
had lost his right of redemption. 

In the High Court the decree for redemption was challenged on the ground that 
the suit was barred under O, XXIII, r. 1, of the Code of Civil Procedure, because 
the previous Suit No. 58 of 1929 brought forthe same relief was abandoned, without 
obtaining leave to file a second suit in respect of the same subject matter. It 
was argued that the equity of redemption was therefore extinguished. It was 
contended that the subject matter of the later suit was the same as the subject 
matter in the previous suit. In the alternative, it was contended that the mort- 
gagor having.agreed under the document of November 7, 1982, to sell to mortgagees 
the mortgaged properties (including the suit lands) in satisfaction of the mortgagor’s 
liabilities under the different mortgages and for an additional sum of Rs. 100, 
the equity of redemption was extinguished by the act of parties and it was imma- 
terial if the parties had carried out or not the terms of the compromise. In the 
further alternative it was contended that the compromise having been partly 
performed the same should be enforced under s. 58(A) of the Transfer of Property 
Act and therefore the mortgagor was not entitled to claim redemption, although no 
sale deed in fact had been executed in favour of the mortgagees. The High Court 
accepted the first contention and allowed the appeals of the mortgagees. It did 
not consider it necessary to deal with the other two alternative contentions. 

The relevant portion of O. XXIII, r. 1, of the Code of Civil Procedure, on 
which the mortgagees relied, runs as follows :— 

0.28. “1 (1) At any time after the institution of a sult the plaintiff may........ withdraw 
his suit or abandon part of his claim. 

(2) Where the Court is satisfied—~ 

* * + = * 
itmay........ grant the plaintiff permission to withdraw from such suit or abandon such part of a 
claim with liberty to institute a fresh suit in respect of the subject matter of such suit or such 
part of a claim. 

(8) Where the plaintiff withdraws from a suit or abandons part of a claim, without the per- 
mission referred to in sub-rule (2), he ........ shall be precluded from instituting any fresh suit 
ia respect of such subject matter or such part of the claim.” 

The Judges of the Madras High Court, in their judgment, considered the 
decision‘of the Privy Council in Raghunath Singh v. Hansraj Kunwar,’ but came to 
the conclusion that s. 60 of the Transfer of Property Act was not exhaustive 
and the right to redeem can be extinguished by other provisions of law, including 
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the provisions of the Civil Procedure Code. They held that O. XXIII, r. 1, was one 
such provision and therefore the mortgagor cculd not get a decree for redemption., 
The question whether a mortgagor can file a second suit for redemption after 
a previous suit for redemption filed by him had not ended in actual redemptio 
has come for consideration of diferent High Courts and also by the Judicial Cont- 
mittee ofthe Privy Council. Strong reliance was placed on behalf of the mortga- 
gees on the decision of the Privy Council in Thakur Shankar Baksh v. Dya Shankar,1 
There, one Bhoop Singh had mortgaged the property by way of condétional sale. 
As thelands were entered in the Taluqdari sanad in the name of the mortgagee, 
ep Singh filed a suit to redeem thé under-proprietory right in the lands only. 
He alleged that he had paid to the mortgagee Rs. 8,000 and was ready and willing 
to pay the balance, but the mortgagee wrongfully refused to allow him to redeem. 
That suit was dismissed for default of appearance of the plaintiff, and the Privy 
Council held that it was dismissed under s. 114 of the Code of Civ8*Procedure of 
1859, which corresponds to O. IX, r. 8, of the Civil Procedure Code of 1908. Section 
119 of the Civil Procedure Code of 1859, which corresponded to O. IX,r.9, of the 
Civil Procedure Code of 1908, provided that no second suit would lie on the same 
cause of action. Bhoop Singh’s heirs filed a second suit in 1888 for redemption 
of the superior proprietory right in the lana. It was argued on behalf of the 
mortzagee that as the mortgagor, after his suit was dismissed, had taken steps 
for the re-hearing of the suit and failed in his attempts, no second suit for redemp- 
tion lay. On behalf of the mortgagor it was argued that as the second suit was 
for the redemption of the superior proprietcry rights, the cause of action was 
different and the suit was not barred. The Pr:vy Council rejected this contention. 
That decision is not applicable to the facts here. The mortgage was in 1853 
and the first suit was filed in 1864. At that time the Transfer of Property Act 
was not even enacted and there were no prorisions like s. 60 of the Transfer of 
Property. Act applicable to Ouch, where the Litigation started and the lands were 
situated. It was contended on behalf of the mortgagee that as the mortgagor 
had failed to carry out his covenant te pay azcording to the mortgage bond, his 
right to redeem had gone. Some reliance was put on s, 6 of Act I of 1869. It 
was pointed out that the section could not be zonsidered so as to affect: retrospec- 
tively, a decree between the purties existing at the time of the enactment and 
re-establish relations which b; the decree (dismissal of the suit by default) had 
been held to have ceased. A-rain, no form ort decree in a redemption suit which 
provided for the extinguishmsnt of the righlL to redeem if the money was not 
paid as provided in the decree, appears to be in use at the time. Throughout 
the judgment there is no refecence to the principle now embodied in s. 60 of the 
Transfer of Property Act. That decision therefore is no authority against the 
contention that after the enactment of s. 60 of the Transfer of Property Act 
as substantive law, the equity of redemption is not extinguished by a dismissal of a 
redemption suit for default of the plaintiff’s appearance, or that if the first suit was 
dropped for any such reason, a second suit for redemption was barred because 
it was on the same cause of action. The Privy Council rejected the only contention 
urged before them that as in the earlier suit redemption was claimed of under- 
proprietory rights and in the later suit of superior proprietory rights, the cause 
of action was different. The latest decision of the Privy Council on the point 
is in Raghunath Singh v. Hansraj Kunwar.* In that case a decree for redemption, 
made in 1896 in respect of a mortgage by way of conditional sale, provided that if 
the mortgagor failed to pay the amount menzioned in the decree in accordance 
with the terms thereof, his ‘‘ case will be dismissed.” Under s. 92 of the Transfer 
of Property Act, 1882, the decree should have provided that upon default the 
' mortgagor should ‘‘ be absolutely debarred of his right to redeem.” No payment 
of the mortgage money was made. The mortgagee remained in possession but 
did not apply for an order under s. 98 of the Transfer of Property Act debarring 
the mortgagor’s right to redeem. In 1924 a fresh suit to redeem the property 
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was brought by the mortgagor. It was held that the decree of 1896, properly 
“construed, did not extinguish the right of redemption and consequently under 
s. 60 of the Transfer of Property Act that right still existed. Before the 
oard, three contentions were raised. The first was that the second suit, though 
a form a redemption suit, was in reality an application to enforce an old decree 
of September 25, 1896. A suit could not be maintained for that, because of s. 47+ 
of-tke Code of Civil Procedure, and the execution of the old decree was barred 
by limitation. The Judicial Committee rejected this contention and observed 
that if a second suit for redemption is maintainable, the answer to the contention 
was that the second suit was a redemption suit and not an application to enforce 
the old decree. Section 47 of the Code of Civil Procedure cannot therefore defeat 
the claim to redeem. The second contention was that the decision in the former 
suit operated as res judicata and s. 11 of the Code of Civil Procedure prohibited 
the Courts fro trying the second suit. Their Lordships rejected this contention 
also. They pointed out that the issues decided in the former suit were (i) whether 
the mortgagors were then entitled to redeem: (#1) and the amount then to be 
paid if redemption then took place. The issues in the second suit were (i) whether 
the right to redeem now existed ; and (#2) the amount now to be paid if redemption 
now took place. They observed that if the mortgagor’s right to redeeem was 
extinguished, that was a separate question which may overlap the question of 
res judicata, but if it was held that the right to redeem wasnot extinguished, there 
was no ground for saying that the old decree operated as res judicata under s. 11 
of the Code. Thestructure of the issues noticed by the Board shows clearly that 
in each redemption action, the cause of action will be different, because the claim 
will be (1) whether the mortgagor had the right to redeem ‘‘ when he claimed to 
do šo °; and (2) what amount was due by him ‘‘ when he made that claim.” 
Both the contentions will be different when advanced at different times. The 
third contention was that no payment having been made under the old decree the 
former suit stood dismissed on November 15, 1896, with the result that the mort- 
gagor’s right to redeem became extinguished under s. 60 of the Transfer of Property 
Act. On this question their Lordships noticed that the provisions of the Transfer 
of Property Act were applicable to that part of India from which the appeal arose. 
` It was impossible to say (as might be said under English law) that the dismissal 
of a redemption action operated as a foreclosure, unless the justification of that 
statement was found in the language of the Transfer of Property Act. Their 
Lordships held that the Transfer of Property Act did not justify such a conclusion. 
They examined in detail the provisions of s. 60 of the Transfer of Property Act 
which conferred upon the mortgagor the right to redeem at any time after the 
principal money had become payable. That right was limited only by the proviso 
which was in these terms :— 


“Provided that the right conferred by this section has not been extinguished by act of the 
parties or by order of a Court.” 


It was pointed out that in that case there was no question of extinguishment 
of the right to redeem by act of the parties. Therefore, if it had been extinguished, 
an order of the Court had to be produced to that effect. It was noticed that the 
decree in the first suit had departed from the recognised form in which decrees in 
redemption suits were prescribed to be passed because in default of payment it 
simply provided that ‘* his case will stand dismissed.” Their Lordships refused 
to construe those words as equivalent to debarring the plaintiff from all right to 
redeem. They observed as follows (p. 869) :— ; 

“The right to redeem is a right conferred upon the mortgagor by an enactment, of which he can 
only be deprived by means and in manner indicated for that purpose, and strictly complied with.” 


Their Lordships examined the case cited before them and held that by the order 
made in that suit the right to redeem had not been extinguished. The decision 
in Thakur Shankar Baksh’s case! was not even cited as relévant to the decision of the 
case. 


1 (1887) L.R. 16 LA, 68. 
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By an amendment of the Transfer of Property Act made by Act XX of 1929,, 
the word ‘‘order’’ has since been substituted by the word ‘“decree.”’ 

In Bombay, in Ramchandra Kolaji v. Hanmanta,' a suit for redemptio 
was brought but permission was granted to withdraw the same on conditio} 
that a fresh suit be brought within two years and on the further condition tha 

“the defendant’s costs were paid. A second suit was brought by the mortgagor 
to redeem, but eight years after the order of withdrawal was made. It was argued 
that the suit was time-barred, and as the condition was not fulfilled, no’second suit 
for redemption could be permitted. Macleod C. J. held that the law allowed 

- a particular period to the mortgagor within which he can redeem the mortgage. 
He observed (p. 942): 

“ The mere fact that he files a suit to redeem and then either abandons or withdraws it will 
not deprive him of his right to redeem.” A 

Heaton J. did not go to that length but held that the period of limitation 
for redemption cannot be curtailed by agreement. In Shridhar Sadba v. 
Ganu Mahadu,* a suit forredemption was filed but was dismissed under 
O. IX, r. 8, of the Code of Civil Procedure. The mortgagor brought a second 
suit for redemption and it was contended that it was barred underO.IX,r. 9, of 
the Code. Marten C. J. and Crump J. rejected this plea. They relied on 
the previous decisions of the Bombay High Court including Ramchandra Kolaji 
Patil’s case? and pointed out that the decision of the Privy Council in Thakur Shan- 
kar Baksh’s case* was not against the view taken by them as it was decided on a 
different state of law. Recently, in Rajaram Vithal v. Ramachandra Pandu,’ a full 
bench of the Bombay High Court held that the general terms of O. XXI, r. 9, ofthe 
Code of Civil Procedure, which provided that where a suit abated or was dismissed 
under the Order, no fresh suit shall be brought on the same cause of action, cannot 
override the specific terms of s. 60 ofthe Transfer of Property Act. It was 
pointed out that the Civil Procedure Code dealt with the procedure relating to all 
suits. There was a special law which dealt with the rights of mortgagors and 
mortgagees and that substantive law was to be found in the Transfer of Property 
Act. That substantive law provided only two ways in which the right of redemp- 
tion can be extinguished and they were: (1) by act of the parties, (ii) by decree 
of the Court. Dusagreeing with the view of the Midras High Court in the present 
appeal under consideration they held that the provisions of O. XXII, r. 9, did 
notextinguish the right of redemption anda second suit for redemption was there- 
fore permissible. l 

In our opinion, the view of the Madras High Court is incorrect. We prefer 
the view taken by the Bombay High Court on this point. The right of redemption 
is an incident of a subsisting mortgage and it subsists so long as the mortgage itself 
subsists. As held by the Privy Council in Raghunath Singh’s case,* the right of 
redemption can be extinguished as provided in s. 60 of the Transfer of Property 
Act, and when it is alleged to have been extinguished by a decree, the decree should 
run strictly in accordance with the form prescribed for the purpose. Unless the 
equity of redemption is so extinguished, a second suit for redemption by the mort- 
gagor, if filed within the period of limitation, is not therefore barred. The Board 
expressly held that if the appellants failed to establish that the old decree extin- 
guished the right to redeem, there was no ground for saying that the old decree 
operated as res judicata and the Courts were prevented from trying the second suit 
under s. 11 of the Code of Civil Procedure. They therefore held that the right to 
redeem was not extinguished by the procedural provisions contained in the Civil 
Procedure Code. i 

It was next argued on behalf of the respondents that although the right to 
redeem may not be extinguished, the remedy was barred. In support of that 
contention, the learned counsel relied on the words of O. XXTIT, r. 1, of the Civil 
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Procedure Code, In our opinion, the High Gourt did not properly appreciate the 
effect of the termination of the former suit of 1929, When that suit reached 
hearing on November 9, 1982, the Subordinate Judge wrote a judgment in which, 
affer reciting that the suit in forma pauperis to redeem the three mortgages was 
filed and four issues were raised, he stated as follows :— 

“The plaintif has been examined and a number of documents have been marked and suit 

stand#posted to this day for arguments. But to-day plaintiff's vakil reports that he got intimation 
not to proosed with the case and filed the letter which he got from his client. This is not a case of 
withdrawal of a sult but an abandonment ofit. Suit ia dismissed with costs. Plaintiff shall pay 
the Court-fees to Government.”’ 
The letter from the mortgagor to the vakil is not on the record, but the terms thereof 
are not material as they will contain only the instructions of a lay client to his 
pleader. The record shows that the Court was informed that the plaintiff was 
not proceeding With the case. The Court interpreted it as a case not of withdrawal 
. but of abandonment ‘and ‘‘dismissed the suit with costs.” The circumstances 
under which that litigation ended show that the case did not fall under the provi- 
sions of O. XXIII, r. 1, at all. There was no question of a formal defect, or with- 
drawal of a suit, or abandonment of a part of the claim. Order XXIII, r.1, does 
not provide for a Court’s order dismissing the suit. Order LX, r. 8, of the Code of 
Civil Procedure, is more properly applicable to the facts. The question then is 
whether a fresh suit for redemption is barred under the provisions of O. IX, r.9, 
of the Civil Procedure Code. The material part- of that rule runs as follows :— 

‘Order 9, rule 9 (1). Where a suit is wholly or partly dismissed under rule 8, the plaintifi 

shall be precluded from bringing a fresh suit in respect of the same cause of action.” 
It will be noticed that the words used in the rule are *‘on the same cause of action”. 
The question therefore is whether the first suit, which was dismissed under O. IX, 
r, 8, was based on the same cause of action as the suit from which the present 
appeal arises. As pointed out by the Judicial Committee of the Privy Council 
in Raghunath Singh’s case,! the issues in the two suits for redemption are quite differ- 
ent, The questions are: (t) whether the plaintiff (mortgagor) had the right to 
redeem when he filed the second suit, and (+t) what amount he was now liable to 
pay to redeem? The Board held in that case that the trial of these issues was 
not barred under s. 11 of the Civil Procedure Code. It follows therefore that if the 
right of redemption is not extinguished, provisions like O. IX, r. 9, or O. XXIII, r. 1, 
will not debar the mortgagor from filing a second suit, because, asin a partition 
suit, the cause of action in a redemption suit is a recurring one. The cause of 
action in each successive action, until the right of redemption is extinguished or a 
suit for redemption is time barred, is a different one. 

The Hizh Court decided both the appeals against the mortgagor on the footing 
that the mortgagor was debarred from claiming redemption, because of the way 
in which his suit filed in 1929 had ended. They did not express any opinion on the 
two alternative contentions urged before us on behalf of the respondents. The first 
contention was that the right of redemption was extinguished by the act of the 
parties in arriving at the compromise evidenced by the two documents of Novem- 
ber 7, 1982. It was contended that this position was covered by the proviso tos. 
60 of the Transfer of Property Act. Weare unable to accept this argument because, 
in our opinion, on a true construction of the two documents, the right of redemption 
- of the mortgagor was not extinguished thereby. The document passed in favour 
of the wife of the mortgagor can be described as areward promised to her for bring- 
ing about the willingness of her husband to agree to convey the mortgaged lands 
to the mortgagees. That can in no event be considered as extinguishing the equity 
of redemption. The mortgagor was not even a party to that document. The 
second document executed by the mortgagor is an agreement to convey the lands 
after three months. There is however no document orevidence toshow that the 
mortgagees agreed to accept these lands in full satisfaction of their claims or pro- 
miseto pay thesum ofRs. 100 mentioned therein. This was only an agreement to 
convey the lands after three months, and, if at all the question of extinction of the 
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equity of redmeption could avise on the conveyance being executed but not before. 
The evidence on record shows that soon afier the dismissal of the mortgagor’s 
1929 suit, the mortgagees repudiated the agreement and thereafter the parti 
adopted from time to time such attitude in respect of the said agreement as it suitgd 
them for the moment. The trial Judge has held that the two documents were 
executed, but there was no bona fide comproriise at all. In the absence of proper 
evidence we are unable to hold that there was an enforceable compromise, Mueh 
less a compromise under which the right of redemption of the mottgagor was 
extinguished. 

The second argument advenced on behalf af the respondents in this connection 
was that although there was no sale deed by she mortgagor as provided under his 
writing of November 7, th2 Court should specifically enforce it under s. 58-A 
of the Transfer of Property Act. The words of s. 53-A negatiy¢ this conten- 
tion completely. The relevent portion of the section is as follows :— 

eS. 58-A. Whee any persor contracts to transfer for consideration any immoveable pro- 
perty by writing signed by him or on his behelf from which the terms necessary to constitute the 
transfer can be ascertained with reasonable certainty, 

and the transferee has, in part performance of the contract, taken possession of the property 
or any part thereof, or the transferee, being already ir possession, contmues in possession in part 
performance of the contract .. ............. 

and the transferee has performed or is willing to p2rform his part of the contract.......... a 
The section clearly requires chat the transferee (the mortgagees) had either to be 
put into possession or had tə continue in pcssession in part performance of the 
agreement, which was sought zo be enforced ur-der the section. It is admittedthat 
the mortgagees had never been in possession. Is was argued on their behalf that con- 
structive possession was sufficient for thesection. Even so, in the case the mortgagees 
had not even constructive possession of the lends. Under the mortgages of 1915 
and 1916 they were entitled zo receive possession of the lands from the lessees on 
the termination of the previous cowle at the end of Fash 1884. Before the end 
of that period they were entitled to receive rent from the lessees. The mortgagor 
had however given notice to the lessees not to pay rent to the mortgagees and in 
fact the mortgagor had recovered the rents from the lessees. The mortgagees 
claimed that thev were entitled to possession but they were never in constructive 
possession, because the lessees did not paythem rent. The suit filed by the mort- 
gagees in 1926 was to recover from the lessees possession and rent for the unexpired 
period of the 1ease and for mesne profits thereafter. It is therefore clear that the 
mortgagees as such were never in actual or constructive possession of the suit lands. 
Tt is still more clear therefore that they were never put in possession or allowed 
to continue in possession, actual or constructive, ‘‘in pursuance of the agree- 
ment” of November 7, 1982. The section therefore has no application. The 
result is that the conclusion cf the Madras High Court that the mortgagor’s right 
of redemption had been extinguished or was rot enforceable cannot be supported. 

Appeal No. II arises out of the mortgagee’s suit filed in 1926 to secure possession 
of the lands and receive payment of rentand mesne profits from the lessees. Ata 
later stage the mortgagor was made a party to the suit. In that suit a decree for 
possession was passed by the High Court on the footing that the mortgagor was 
not entitled to redeem. That conclusion of the High Court is now held to be 
incorrect. The matter will Lave therefore to go back to the High Court for its 
decision on the footing of our conclusion. 

We therefore allow the appeals with costs and remit the cases to the High 
Court at Madras with a direction to substitute, in its decree in Civil Appeal No. III 
of 1948, the word3 that the mortgagor has a right to redeem in the suit filed by him 
and pass the appropriate decree on that fooling. In the mortgagees’ suit also, 
apart from technicalities, the trial should proceed on the footing that the mort- 
gagor had a right to redeem and, if so, it will have to determine whether the mort- 
gagees had any right now to the possession of the lands or payments of the rents 
or mesne profits. If they were held entitled ta receive any money from the lessees 
the High Court will determine how they have tc account for the same in the account 
between themselves and the mortgagor. Haring regard to the inordinate delay 
in the disposal of these two suits we trust that the matter will be dealt with very 
expeditiously so as to end these two litigations at an early date. 

Appeals allowed. 
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Present: Mr. Justice Fadl Ali, Mr. Justice Patanjali Sastri, Mr. Justice Mahajan, and Mr, 
i Justice Mukherjea. 


SHROO PIROJSHA GHIARA v. THE C. P. SYNDICATE LTD., 
NAGPUR.* 
y Insolvency Rules, 1910, Rule §2-B—} residency towns Insoloency Act (IH of 1909 asamended 

Bom. Act XV of 1989), Secs. 9(1), 90(5)—Bo nbay Ordinance LH of 1948—-Insolvency nolice— 

eriod for filing affidavit of counter-clain shorter than period for satisfying Court about 
counter-clhim— Debtor securing counter-claim after period provided for filing affidavit of counter- 
claim— Whether debtor debaired from putting forward counter-clatm. 

Rule 52-B(3) of the Bombay Insolveney Rules, 1910, is a mere procedural rule, and it does 
not debar a debtor against whom an insolvency notice has been issued, in those cases where 
he secures a counter-claim after the expiry of seven days, from putting it forward within the 
period withjngvhich he is required to satisfy the Court in regard to the counter-claim. 

So held by Fazl Ali, Mahajan and Mukherjea JJ., Patanjali Sastri J., (dubitante). 

G. E. B. In re tand A Debtor, In re ?, referred to. 


THE facts are reported at 50 Bombay Law Reporter 744. 


H. M. Seervai and Raman Lal Jivanji Joshi, instructed by Rajinder Narain, for 
the appellant, 

M. V. Desai, with G. K. Dua and N. A. Mody, instructed by S. P. Varma, for the 
respondents, 


Fazı Atl J. This appeal has been filed by the appellant after obtaining special 
leave of this Court and it is directed against a judgment and order of a division 
bench of the Bombay High Court confirming the judgment and order of a single 
Judge of that Court by which he dismissed the appellant’s motion for setting aside 
an insolvency notice taken out by the respondent-company. - 

The respondent-company is a private limited liability company jn which there 
are only four shareholders, viz. Mrs. Byram]i, Mr. and Mrs. Cassad and the appellant. 
In November, 1945, the company filed a suit (No. 1726 of 1945) in the High Court 
at Bombay against the appellant claiming a number of reliefs, which need not be 
set out here. Subsequently, Mrs. Byramji and Mr. and Mrs. Cassad applied to be 
made parties to the suit and they were joined as plaintiffs Nos. 2, 8 and 4 respective- 
ly. After the suit had been heard for some time, a settlement was arrived at bet- 
ween the parties and a consent decree was passed on July 15, 1947, in which the 
terms which are material to the decision of this appeal were these :— 

Clause 1(f) of the decree provided for payment of Rs. 12,50,000 by the appellant 
to the respondent in certain instalments. The first instalment of Rs. 2,50,000 was 
payable on or before October 15, 1947 ; the second instalment of like amount was 
payable on or before July 15, 1948 ; and the balance of Rs. 7,50,000 was payable 
in five subsequent equal annual instalments. It was further provided that if 
default was committed in the payment of any of the instalments for a period of one 
month after the due date fixed under the decree, the full amount then outstanding 
would forthwith become due and payable. 

Clause 2(t) provided that on payment of the first instalment, the respondent 
would assign in favour of the appellant certain debentures of the Western India 
Oil Distributing Co. Ltd. The other clauses of para. 2 provided for, the assignment 
and transfer by the respondent in favour of the appellant of (1) certain shares, 
(2) chief agency of the Western India Oil Distributing Co. Ltd., held by the res- 
pondent for C. P. & Berar, and (8) the right, title and interest of the respondent in 
the firm of Messrs. Syndicate and Gocoola Doss carrying on business as managing 
agents of the Western India Oil Distributing Cc. Ltd. 

The appellant failed to pay Rs. 2,50,000 on or before October 15, 1947, and there- 
upon the respondent applied to the High Court at Bombay for the issue of an in- 
solvency notice against the appellant under s. 9, cl. (1), of the Presidency-towns 
Tasolveney Act. This provision was inserted in the Act in so far as it is applicable 
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to Bombay Presidency by Bombay Act XV of 1989, and reads as follows :— 

“9. A debtor commits an act of insolvency... ...... 

(i) ilafter.a creditor has served an insolvency nctice on him in respect of a decree or an order 
for the payment of any amount due to such creditor, the execution of which is not rt} 
does not within the period specified in the notice which shall not be less than one month co 
with the requirements of the notice. 

Provided that the debtor shall not be deemed to have committed an act of insolvency fo? not 
complying with the requirements of the notice, if he has a counter-claim or set off which equals or 
exceeds the decretal amount or the amount ordered to be paid by him and which he could not 
lawfully set up in the suit or proceeding in. which the decree or order was made against him.” 
Asa result of the respondent’s application, the Insolvency Registrar issued a notice 
dated November 21, 1947, which was servedon the appellant on November 26, 1947. 
Thereafter, on December 17, 1947, the appellant took out a notice of motionto 
set aside the notice on a number of grounds, the principal ground’ being: (1) that 
the amount for which the notice had been served had not become payable, and (2) 
that the notice was invalid and bad in law. OnJanuary 14, 1948, a single Judge 
of the Bombay High Court after hearing the parties and considering the objections 
raised by the appellant dismissed the notice of motion with costs. The decision of 
the learned cule Judge was upheld on appeal by a division bench on July 22, 
1948. It appears from the judgments of the learned Judges who heard the appeal 
that they were at first of the view that certain parts of the notice were ultra vires 
inasmuch as they were not authorised by the Insolvency Act. But before the 
judgment in the case was delivered, an Ordinance was passed by the Government 
of Bombay, being Ordinance III of 1948, which amended the Presidency-towns 
Insolvency Act in certain respects and validated :— 

(a) the rules including the forms relating to insolvency notices made by the High Court 
under the Presidency-towns Insolvency Act, 1909........ 

(b) all insolvency notices issued under any of the rules so as to prevent their being called in 
question on the ground merely that any of the rules under which or the form in which the notice 
was issued was not authorised by the provisions of the said Act. 

The learned Judges accordingly held that the defects in the notice had been cured 
by the Ordinance which had been expressly made retrospective and in that 
view they dismissed the appeal. 

The appellant then applied‘to the High Court for leave to appeal, and failing 
to obtain such leave came up to thisCourt forspecial leave, which being granted, this 
appeal was preferred. 

In this Court, three main points were urged by Mr. H. M. Seervai, the 
learned counsel for the appellant, who argued the case very ably. The first point 
urge‘ by him was ‘that inlaw there was no default on the part of the appellent i in ecmply- 
ing with the terms of the consent decree and therefore no notice of insolvency could be 
validly issued in respect of the whole amount of Rs. 12,50,000. -In order to under- 
stand the grounds on which this contention is based, it is necessarv to refer to cer- 
tain events which happened after the consent decree was passed. It appears 
that on October 9, 1947, a petition for winding up the C. P. Syndicate Ltd. (the 
respondent-company) was presented before the District Court at Nagpur. On 
October 11, the person who had presented the petition withdrew it, but, on October 
18, other creditors appeared before the Court and urged that they should be allowed 
to proceed with the petition. On November 19, the petition was dismissed, but 
an appeal was immediately preferred to the High Court from the order dismissing 
the petition, and.on November 20, 1947, a petition for winding up the company was 
presented to the District Court at Nagpur by another creditor. The appellant’s 
contention is that on a proper construction of the consent decree what must be held 
is: first, that there were two reciprocal promises to be simultaneously performed, 
viz. the payment of Rs. 2,50,000 by the appellant to the respondent on July 15, 1947, 
and the assignment by the respondent in favour of the appellant for his absolute 
use of the debentures issued by the Western India Oil Distributing Co. Ltd. and 
held by the respondent together with all accrued interest, rights, privileges and 
benefits thereon, and, secondly, that it was not incumbent upon the appellant to 
perform his promise unless the respondent was ready and willing to perform his 
reciprocal] promise which depended on the peers ability to convey an absolute 
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and indefeasible title in respect of the debentures to the appellant, It was con- 
tended that in view of the proceedings for the winding up of the respondent-company, 
which were pending on July 15, the respondent-company was not in a position 

assign the debentures held by them to the appellant so as to confer on him an 
- aBgolute title in those debentures, because if ultimately the order for liquidation 
W ade, it would under the existing law relate back to the date of the petition and 
the appellant’s right to the debentures, even if assigned to him, would be defeated. 
Hence it was urged that in the situation created by the presentation of the petition 
for winding up the respondent-company, the appellant was protected by s. 51 of the 
Indian Contract Act which lays down that if one of the reciprocal promises cannot be 
performed the other promise need not be performed. There having been thus no 
default in the payment of Rs. 2,50,000, the entire sum of Rs. 12,50,000 had not be- 
come due. , 

This contention has been examined and rejected by both the Courts below and it 
seems to me that they were right in rejecting it. In my view, the very assumption 
on which the appellant’s argument is based, viz. that the contract in the present 
case consisted of reciprocal promises to be simultaneously performed, is not correct. 
This becomes clear on a proper examination of the consent decree. 

The scheme of the consent decree, as has been pointed out by the High Court, 
was to divide as between the parties their zones of interest in respect to several 
concerns in which they were interested. Broadly speaking, Mrs. Byramji and 
Mr. and Mrs. Cassad were under the decree to be interested only in the C. P. Syndi- 
eate Ltd., and the appellant was to be jnterested in the Western India Oil Distri- 
buting Co. Ltd. and Messrs. Syndicate and Gocoola Doss. For the purpose of achie- 
ving this object, the parties had to discharge certain obligations cast upon them 
respectively by the decree, and one of the obligations which the appellant had to 
discharge was the payment of Rs. 12,50,000 to the respondents in certain fixed instal- 
ments as specified in the decree. It is common ground that the respondent 
has carried out most of the terms of the consent decree, and the question is whether 
having regard to the general scheme of the decree the appellant can be heard to say 
that his payment of Rs. 2,50,000 was bound up solely with the assignment of de- 
bentures by the respondent to him and was wholly independent of the other obliga- 
tions which had been cast_on the respondent by the deeree. In my opinion, the 
answer to this question must be in the negative. One of the facts which supports 
this view is that the default clause expressly states that if default is committed in 

ayment of any of the instalments, the full amount outstanding shall forthwith 
became due and payable. There is nothing in this clause to suggest that its opera- 
tion was dependent on the fulfilment of the obligations cast on the respondent, or 
that default in the payment of the money due on October 15, 1947, stood on a dif- 
ferent footing from default in the payment of the other instalments. In fact while 
the decree provides a penalty for saad Paynen of the money due on October 15, 
it does not provide any penalty for failure to assign the debentures. Mr. Seervai 
tried to contend at one stage of his arguments that the first instalment virtually 
represented the price of the debentures and therefore he was not obliged to make the 
payment unless he got a good title to the debentures. The learned single Judge 
of the Bombay High Court, who heard the matter in the first instance, bas, however, 
fully met this contention in these words :— 

“ I am not prepared to say from a reading of this decree that the sum of Rs. 2,50,000 is the 

consideration for the assignment of these debentures. The judgment debtor in his own affidavit, 
states that the debentures are of a higher value than Rs. 2,50,000 a fact which is not denied in the 
affidavit of the judgment creditors. The transfer of these debentures to the judgment debtor is 
only a part of the consideration proceeding from the judgment creditors; and the payment of 
Rs. 2,50,000 is also a part and indeed the first instalment of the monetary consideration from the 
judgment debtor.” 
Another view put forward before ws was that the debentures remained with thee 
respondents as security for payment of Rs. 2,50,000. On this supposition, however, 
no question of their assignment would arise unless the sum of Rs. 2,50,000 was first 
paid by the appellant to the respndoent. 

Another wrong assumptoin in the argument of the appellant was that the 
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clause relating to the debentures contained an express warranty of good title with 
the result that unless the respondent was in a position to convey an absolute 
and indefeasible title in the debentures to the appellant, the appellant was not 
under an obligation to pay the first instalment. The actual words used in th 
decree upon which this argument is based are : “‘the plaintiff will assign in fav 

of the defendant for his absolute use all the debentures etc. etc.” The wæds 
‘‘for his absolute use” in my opinion simply mean that what was contemplated was 
a complete or out and out assignment and not a partial assignment or assignment 
of a part of the interest. The words in question do not necessarily show that 
it was within the contemplation of the parties that in the event of any challenge 
being thrown on the title to the debentures in future, no matter how futile it may 
be, the appellant was relieved of the payment of the first instalment. Bhagwati 
J.in his judgment has pointed out that even on July 15, 1947, when the consent 
decree was obtained there was a liquidation petition pending in the District 
Court at Nagpur against the respondents and the appellant knew about that 
proceeding and he also knew that if the liqu-dation petition succeeded his title 
to the debenture would be a defeasible title. Notwithstanding this fact he accepted 
the terms of the consent decree. If, therefore, he was prepared to take the deben- 
tures subject to the risk involved in the former proceeding, he could not very well 
object to take the assignment simply because another creditor had in the meantime 
filed a petition for the winding up of the company. It seems to me that the 
contention of the appellant is wholly unsound ’nd must fail. The natural meaning 
of the specific provision of the consent decree with which we have to deal is that 
it was for the appellant to pay Rs. 2,50,000 in the first instance and it was only 
after such payment was made that the responden: was to assign the debentures to him. 

The next contention put forward on behalf of the appellant related to the 
competency of the respondents to take out the notice and the line of reasoning 
put forward to support it may be reproduced as follows: (1) that unless the 
judgment creditor is immediately entitled to the execution of the decree, he is 
not entitled to take out an insolvency notice and that if a notice is so taken out, 
it is bad and inoperative in law; (2) that the consent decree in the present case 
was a joint decree and could not be executed by one of the decree holders only, 
unless leave of the Court was obtained by him under O. XXI, r. 15, of the Civil 
Procedure Code, and since no such leave had been obtained in this case, the respon- 
dent who is only one of the several decree-holders could not take out the insolvency 
notice; (8) the fact that the insolvency notice has been taken out by one of the 
decree-holders has greatly embarrassed the apvellant, because he does not know 
whether he can avail himself in the present proceeding of a counter-claim against 
the respondent only or against all the decree-holders. 

Here again the whole argument is based on an obvious misconception. It is 
true that the other three plaintiffs were also parties to the consent decree, but by 
cl.1 (f) of the decree, the appellant is required to pay Rs. 12, 50,000 to the respondent 
company only and to no other plaintiff. The consent decree is a composite decree 
under which, generally speaking, several plaintiffs have acquired rights in respect of 
different subject-matters. So far as the sum of Rs. 12,50,000 is concerned, the 
respondent alone is entitled to receive payment, and therefore this respondent 
only is entitled to execute the decree in regard to that sum. In this view, the 
competency of the respondent to takeout aninsalvency noticecannot be challenged, 
and there was also no embarrassment to the appellant, because the appellant 
could in the circumstances of the case avail himself only of such a counter-claim 
as would be effective against the respondent company. 

The last contention put forward on behalf of the appellant is a more serious 
one and needs careful consideration. The contention is that the notice taken 
out by the respondent is invalid and bad in law. This notice may be divided in 
several parts. The first part sets out three reajuirements or “‘requisitions” which 
are as follows :— 

1. “You must pay to the C.P. Syndicate Ltd....... the sum of Rs. 12,50,000 and interest 
thereon......as being the amount due on a consent decree dated July 15, 1847 in suit No. 1726 of 
1045 ; 
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_ 2. You must furnish security for the payment of the said sum to their satisfaction ; and 
8. You must satisfy this Court that you have  counter-claim or set off against them which 
equals or exceeds the sum claimed by them and which you could not set up in the suit in which the 
saig consent decree was obtained.” 
It is stated in the notice that these requisitions are to be complied with within 
ony month after the service of the notice, excluding the day of such service, and 
it j8Nglso stated: 
at the consequences of not complying with the requisitions of this notice are that you will 
have committed an act of insolvency on which insolvency proceedings may be taken against you.” 
Then follow these words :— 
“Tf, however, you have a counter-claim or set off which equals or exceeds the amount claimed 
by the said C.P. Syndicate Ltd., in respect of the said consent decree dated 15th day of July, 1947 
and which you could not set up in the suit in which the said consent decree was obtained you must 
within seven days apply to the Court to set aside this Notice by filing with the Insclvency Registrar 
an affidavit to tht Rbove eff 
Lastly, it is stated that— 
“If you comply with the requirements of this notice, you must forthwith thereafter apply to 
the Court to set aside by filing with the Insolvency Registrar an affidavit to that effeot.”’ 


The notice was issued under the Presidency-towns Insolvency Act as amended 
by the Bombay Act XV of 1939, and, as I have already said, the learned Judges - 
who heard this appeal were at first of the opinion that certain provisions of this 
n6tice were ultra vires. It is, however, conceded now that Ordinance III of 1948 
which was promulgated by the Bombay Government on June 14, 1948, and which 
was retrospective in operation, was passed to set at rest such doubts and difficulties 
as had arisen under the Act as it stood prior to the promulgation of the Ordinance. 
The whole matter has therefore to. be examined now with reference to the Act 
as amended by the Ordinance. 

It is not disputed that the notice strictly conforms to the rules of the Bombay 
High Court which were validated by the Ordinance, and that it was drawn up in 
the form prescribed in the Act which also has been validated. The controversy 
before us was confined to only one of the provisions of the notice which required the 
judgment debtor to file an affidavit within seven days in regard to a counter- 
claim, set-off or cross-demand which he intended to avail himself of against the 
creditor. The appellant’s contention is that the provision to which reference 
has been made invalidates the notice in spite of the Ordinance. The provision is 
attacked on the grounds that it is calculated to puzzle and embarrass the judgment- 
debtor, and that it conflicts with and is repugnant to one of the requisitions of the 
notice under which the debtor is allowed to satisfy the Court within one month 
after the service of the notice that he has a counter-claim, set-off or cross-demand 
against the creditor of the nature described in the notice. It is said that if it is 
open to the debtor to satisfy the Court within thirty days about the counter-claim, 
it is a curtailment of his right to require him to file an affidavit with regard to the 
counter-claim within a period of seven days. It is- pointed out that such an 
affidavit is, as is stated in the notice, tantamount to an application to set aside 
the notice, and the provision requiring an affidavit to be filed within seven days 
really prevents the judgment debtor from securing the assignment of or buying 
a counter-claim after the period of seven days, though he is entitled to do so 
in law. 

The relevant insolvency rules of the Bombay High Courtare rr. 52-B(2) and (8) 
which read as follows :— 

“52-B (2). There shall be inserted in every insolvency notice an intimation to the debtor 
that if he has a counter-claim or ‘set-off, which equals or exceeds the amount of the decree or order 
claimed by the notice and which he could not have set up in the suit or proceedings in which the 
‘leoree or order was obtained, he must within the time specified in the notice file an affidavit to that 
effect with the Insolvency Registrar. 

(3) In the case of a notice served within the limits of the Ordinary Original Civil Jurisdiction 
of the Court, the time for filing such affidavit shall be seven days. In the case of a notice served 
elsewhere the Insolvency Registrar, when issuing the notice, shall fix the time.” 

These rules were framed on the same lines as the corresponding rules framed under 
L, R.—18 
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the English Bankruptcy Act, the difference being this only that under the English 
Act the period for satisfying the Court about the counter-claim etc. is seven days 
and the period for filing the affidavit is three days; whereas under the Bombay 
Act these periods are thirty days and seven days respectively. It is clear thatthe 
argument which has been put forward against the present notice could be put 
forward with equal force against a similar notice issued under the Bankrygtcy 
Act in England. Nevertheless, as has been pointed out by the learned sel 
for the respondent, neither the rule nor any bankruptcy notice issued in conformity 
therewith has ever been challenged in England though the rule has been in force 
there fora very long period and numerous bankruptcy notices must have been issued 
thereunder. The answer suggested on behelf of the respondent to the appellant’s 
contention is that the conflict in the provisions of the notice to which reference 
is made is more apparent than real. The ruwe about filing the affidavit is evidently 
a mere procedural rule which was framed tp enable the parties tọ take all steps 
necessary for a speedy adjudication of the matter. It is argued that the provision 
in question is based on the supposition that normally adebtor would be armed with 
a counter-claim within seven days of the notice; but it does not debar him, in those 
eases where he secures such a claim after tne expiry of seven days, from putting 
it forward within the period within which he is required to satisfy the Court in 
regard to the counter-claim. It is pointed out that this view is supported by the 
fact that no penalty is prescribed for not filmg the affidavit within seven days and 
s.90(5) of the Presidency-towns Insolvency Act gives the Court sufficient power 
to grant adjournment in a suitable case by providing that-— 

“Where by this Act or by rules the time for dc_ng any act or thing is limited, the Court may 
extend the time either before or after the expiration thereof, upon such terms, if any, as the Court 
thinks fit to impose,” 

It seems to me that the view put forward on behalf of the respondent represents 
what is the correct position in law. 

In G. E. B. In re! Vaughan Williams L. J. has expressed the view that 
a counter-clain, set-off or cross-demand referred to in the bankruptcy notice 
must be one which is effective at the time of the hearing of the application to set 
aside the bankruptcy notice. 

Again, in A Debtor, In re? it was held that itis open to a debtor to have an 
assignment of a claim after the service of the bankruptcy notice and to set it 
up as a counter-claim in answer to the notice. 

These rights which the debtor has in law could not be curtailed by the terms 
of any notice and they have not really bean curtailed by the notice with which 
we are concerned. That notice merely requires the debtor to prefer his counter- 
claim within seven days, if he has such a counter-claim. It does not say that if 
the debtor acquires a right to a counter-clatm subsequently, but before the expiry 
of thirty days, he shall not be allowed to rely on such a counter-claim in the 
proceeding. Rule 52-B(3) being evidently a procedural rule cannot override 
the rights of the debtor which are recognized in the notice itself and should be 
so construed as to be consistent with the recognition of those rights. When that 
rule is read with s. 90(5) of the Insolvency Act and it is realised that it is not 
intended to take away any rights conferred by the Act, such objections as it 
might seem open to at first sight lose much of their force. 

Turning now to the facts of the present case. We find that the contention put 
forward on behalf of the appellant becomes somewhat academic when we look 
at what he himself has said and done in the present proceeding. As has been 
already stated, the notice was issued on November '21, 1947, and the affidavit 
of the appellant, which amounts to his application to the Court to set aside the 
notice, was made on December 17, 1947, 1. e., long afterthe expiry of seven days. 
In para 10 of the affidavit, the appellant makes the following statement among 
others :-——~ 

“I further say that the Syndicate is bound to transfer and deliver to me the said debentures 
of W.1.O.D. Co. Ltd., which are of very much more value than Rs, 2,50,000 and since the Syndicate 
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is unable to deliver the same to me 1 have also in respect of the said debentures a counter-claim or 
set-off, effective and capable of being enforced by the action, which would exceed the amount due 
by me to the Syndicate which counter-claim or set-off I could not set up in the said suit in which the 
congent decree was obtained. On this ground also I submit that the said insolvency notice is bad 
in law.” 

Ths the appellant did attempt to set up a counter-claim and he did so after the 
expyy of seven days provided in the notice. That shows that his reading of the 
notice’was the same as that which has been suggested on behalf of the respondent, 
viz. that the provision with regard to seven days was.not a curtailment of his right 
to satisfy the Court within thirty days in respect of the counter-claim but merely 
a step intended to speed up adjudication. There is no suggestion in the appellant’s 
affidavit that he.was embarrassed or prejudiced in any way, or that by reason 
of the provision in question he was prevented from putting forward any counter- 
ciaim which he might have otherwise put forward. On the other hand, the 
following statement in the judgment of Bhagwati J. clearly shows that he did 
not seriously intend to set up a counter-claim. 

“It is conceded that the judgment-debtor had no counter-claim or set-off against the judgment 
creditors which equalled or exceeded the sum claimed by the judgment-creditors and which the 
judgment-debtor could not set up in the suit in which the consent decree was obtained.” | 

It may be stated here that s. 8 of the Ordinance (III of 1948) provides among 
other things that 

“the rules including the forms relating to insolvency notices made by the High Court under 
the Presidency Towns Insolvency Act, 1909, before the coming into operation of this Ordinance, 
shall be deemed to have been made under the said Act as amended by this Ordinance.” 

The effect of this provision is to validate among other r. 52-B(3) requiring the 
debtor to file an affidavit in regard to a counter-claim within seven days of the 
service of the notice. The only question is whether the rule is‘really repugnant 
to one of the main provisions of the notice whichis to the effect that the 
Court is to be satisfied in regard to a counter-claim within thirty days. This 
matter has, however, already considered and need not be pursued further. 
It may be that the Legislature has not been liberal enough in fixing the time for 
filing an affidavit and that there should’ have been in the rules a clear provision 
stating that the debtor was not prevented by reason of the rule in question from 
setting up a counter-claim within thirty days if he acquired a right to any such 
claim after the expiry of seven days. But from this it does not follow that the 
present notice is invalid or illegal and therefore should be set aside. 

In my opinion therefore this appeal must fail, and it is accordingly dismissed 
with costs throughout. 


PaTANJALI SASTRI J. Lagreethat thisappeal should be dismissed. I should, how- 
ever, reserve my opinion on the question as to the validity of r. 52-B(3) ofthe Bombay 
Insolvency Rules which has been impugned before us as being ultra vires in so far 
as it purports to prescribe a period of seven days for filing an affidavit of counter- 
claim in certain cases and thereby cuts down in effect the period of‘‘not less than 
one month” which the debtor has under cl. (i) of 8.9 of the Presidency-towns In- 
solvency Act as amended in its application to the Province of Bombay for satis- 
fying the Court that he has acounter-claim. In my opinion, the question does not 
arise directly in this case and it is not altogether free from difficulty. I cannot 
agree with the suggestion of the respondent’s learned counsel that after the 
passing of the Bombay Ordinance No. Iof 1948 validating certain rules and notices, 
the point now raised as to the validity of r. 52-B (3) can never arise. That 
Ordinance was designed to cure the defect in insolvency noticesissued in the prescribed 
form which requires.a debtor within thirty days not only to pay the judgment 
debt or to furnish security therefor but also to satisfy the Court that the debtor 
had a counter-claim equal to or in excess of the amount of the judgment debt. 
The last mentioned requisition was not among the requirements, non-compliance 
with which was declared to be an act of insolvency by s. 9, cl.(i). Itwas, therefore, 
considered that such a requisition in the notice was not warranted by the provisions 
of the Act and might be held to vitiatethe notice. The Ordinance wasaccordingly 
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passed substituting for cl.(¢) of s. 9a new clause which requires the debtor, within the 
specified time, also to satisfy the Court that he has a counter-claim, with certain 
consequential amendments, and providing that the amendments should have 
retrospective operation. But these amencments, while purporting to aiye 
the defect referred to above, have given rise to the objection now raised that 
r. 52-B(3) is inconsistent with s. 9, cl. (i), snd is therefore ulira vires and id. 
Before the Ordinance was passed there was no conflict between s. 9, cl. (if and 
r. 52-B(2) as the former did not require the Cebtor to satisfy the Cougt within ány 
particular period that he had a counter-clamm, though the prescribed form of the 
notice included also such a requisition. Now that the Ordinance has introduced 
this additional requisition into cl. (¢), the question will arise whether r.52-B(3) is 
repugnant to that provision and is in consequence ultra vires and void. 

It would have arisen for determination in this appeal if the appellant had sought 
to put forward a counter-claim by filing an affidavit after thé éxpiry of seven 
days from the service of the notice but within thirty days and insisted that 
it was filed in time. That, howerever, is not the position here. Although the 
appellant ‘did file such an affidavit counter-claiming in respect of the debentures 
which the respondent company undertook to transfer under the consent decree, 
it was abandoned as untenable, and it was conceded on behalf of the appellant 
before Bhagwati J. that he had no counter-claim or set-off against the respondent 
company. 

What the appellant contends is that, r. 52-B(8)being ultra vires and void, the 
respondent ought to have inserted ‘‘80 days” in the blank space left in the’relative 
paragraph of the prescribed form notice tobe filledin, conformably tos. 9, cl.(), of 
the Act, instead of ‘‘7 days”, the period prescribed by the Rule in - cases like the 
present. The respondent’s failure to do £o, it was urged, was calculated to 
perplex and embarrass the appellant, as tke first paragraph of the notice gave 
him thirty days to satisfy the Court about his having a counter-claim while the 
later paragraph virtually cut down the period to seven days. Assuming for the 
purpose of this argument that r, 52-B(3) is ultra vires, I am unable to accede to 
the appellant’s contention. It is true that great strictness has always been 
insisted on in the framing of bankruptcy novices as bankruptcy is attended with 
penal cansequences, and it has been repeatedly held that in determining the validity 
or invalidity of a bankruptcy notice it is immaterial to consider whether the debtor 
has in fact been misled or perplexed or embarrassed, the probability or even the 
possibility of his being so affected being regarded as sufficient tovitiate the notice 
—see Judgment Debtor, In re! But such p2rplexity or embarrasment as might 
arise out of compliance with r. 52-B(3) is not of the respondents’ making. If 
such compliance resulted in any inconsistency or incongruity likely to puzzle 
or embarrass the debtor, difficulty is inherent in the situation created by the 
statutory provisions and the creditor cannot be blamed for the result. He could 
not, in framing the insolvency notice, reasonably be required to ignore or deviate 
from those provisions on pain of his notice keing held bad if he did not. Indeed, 
if he decided for himself that the Rule was ulira vires and void and mentioned 
thirty days instead of seven days as the time-limit for filing the affidavit of counter- 
claim, it may well be open to the appellant to contend that the notice, by departing 
from a statutory rule made by competent authority and prima facie valid, was 
calculated to mislead him and so was bad. It would be an inconvenient state 
of the law if a judgment creditor seeking to take out an insolvency notice were 
thus to be confronted with a dilemma, 


Learned counsel for the appellant relied on certain cases where an insolvency 
notice was held to be bad for defects tending to perplex or embarrass the debtor, 
but they were cases where such defects were due to the non-cbservance by the 
creditor of the relative statutory provisions and not to the strict observance thereof. 
Those cases, therefore, afford no support to what appears to me to be a curious 
perversion of the argument of embarrassment. 
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Mauasan J. In this appeal we are asked to decide the qu uestion of the validity 
of an insolvency notice, No. N/264 of 1947 of the High Court of Judicature at 
Bombay, issued against the appellant, Kaikhushroo Pirojsha Ghiara, atthe instance 
of the C. P. Syndicate Limited, Nagpur, the respondent. 

he notice was grounded ona consent decree passed in suit No. 1726 of 1945 on 
JulyAL5, 1947. The suit was originally filed by theSyndicate alone against K. P. 
Ghi but later on Mrs. Shirinbai B. P. Byramji, Mrs. Kamalrukh D. Cassad 
and Dhanjiskaw P., R. Cassad were added as co-plaintiffs. Clause 1 (f) of the decree 
provided that the defendant shall pay to the plaintiff-company a sum of 
Rs. 12,50,000 in the manner following :— 

(i) Rs. 2,50,000 on or before 15th October 1947 ; 

(ti) Rs. 2,650,000 on or before 15th July 1948 ; 

(iti) Balance of Rs. 7,560,000 in fiye equal instalments to be paid on or before 15th July 1949 and 
the subsequent instalments of Rs. 1,50,000 each on or before the 15th July of every subsequent 
year ; 

“(iv) if default is committed in payment of any of the above instalments for a period of one 
month after the due dates, the defendant to pay interest on the unpaid amount for the time being 
due at 4 per cent. per annum from the date of default. ~ 

Clause 2(1) provided that on payment by the defendant of the first instalment 
of Rs. 2,50,000/- as aforesaid the plaintiffs shall assign in favour of the defendant 
for his absolute use all the debentures issued by the Western India Oil Distributing 
Co. Ltd. in favour of the plaintiff-company together with all accrued interest, 
rights, privileges and benefits thereon, the plaintiff agreeing not to realize any 
such accrued interest or benefits till such dates.” 

The defendant, K.P. Ghiara, committed default in the payment of the first 
instalment of Rs. 2,50,000/-. The C. P. Syndicate, taking advantage of this 
default, got an insolvency notice issued against him on November 21, 1947. The 
netice required him to pay the sum of Rs. 12,50,000/- with interest thereon at 
four per cent. per annum from November 15, 1947 till payment. On December 
17, 1947, thedefendant todkouta notice of motionfor setting aside the insolvency 
notice. .The notice of motion was dismissed by the learned Insolvency 
Judge and on appeal his order was confirmed. An application was made to the 
High Court for leave to appeal to this Court but it was refused. This appeal is 
before us by special leave. 

The insolvency notice is in these terms : 

“Take notice that within one month after service ce of this notice on you, excluding the day of 
such service, you must pay to the C. P. Syndicate Ltd. of Nagpur the judgment creditors above- 
named the sum of Rs. 12,50,000 and interest thereon at the rate of 4 per cent. annum from 15th 
day of November 1947 till payment claimed by them as being the amount due on a consent decree 
dated 15th day of July 1947 in Suit No. 1726 of 1945 in the High Court of Judicature at Bombay, 
whereon execution has been but is not now stayed you having failed to pay the amount of the 
instalments as provided in the said consent decree or you must furnish security for the payment of 
the said sum to their satisfaction or you must satisfy this Court that you have a counter-claim or 
set off against them which equals or exceeds the sum claimed by them and which you could not set 
up in the suit in which the said consent decree was obtained. 

And take notice 

1. That the consequences of not complying with the requisitions of this notice are that you 
will have committed ap act of insolvency on which insolvency proceedings may be taken against 
you. 

If, however, you have a counter-claim or set off which equals or exceeds the amount claimed 
by the said C.P. Syndicate Ltd. in respect of the said consent decree dated 15th day of July 1947 , 
and which you could not set up in the suit in which the said consent decree was obtained you must 
within seven days apply to the Court to set aside this notice by filing with the Insolvency Registrar 
an affidavit to the above effect. 

2. That if you comply with the requirements of this notice, you must forthwith thereafter 
apply to the Court to set it aside by filing with the Insolvency Registrar an affidavit to that effect.’ ’ 


This notice was impugned nter alta on the following grounds :— 

(1) That on a true construction of the consent decree the words ‘‘on payment” 
in cl. 2(7) would mean ‘“‘against payment”’ or “‘contemporaneous with payment,” 
t.e., the defendant was not to make the payment of the first instalment except 
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against assignment in his favour of the debentures of the Western India Oil 
Distributing Co. Ltd. ; that as the Company was not in a position to assign the 
debentures ae the pendency of a winding up pean made against iton 
October 9, 1947, the appellant could not be helc in default in not making the payment 
of Rs. 2,50,000/-; 

(2)(a) That the consent decree was in favour of four plaintiffs, while the stice 
was taken out by a single creditor, the C. P. Syndicate; E 

(b) That the statement in the notice “‘or you must satisfy the Court that you 
have a counter-claim or set off against—which equals or exceeds the sum claimed 
by—and which you could not set up in the suit.......” is an additional requirement 
T be fulfilled by the debtor and is not warranted by Act XV of 1989 and vitiates 

e notice; 

(c) ThatAct XV of 1989 allows a period of thirty day's within which the judgment- 
debtor can comply with the requirements af the notice. - The*ptovision in the 
notice intimating the judgment-debtor that he should apply within seven days 
by an affidavit to the Registrar if he has a counterclaim which exceeds the amount 
claimed conflicts with the statfite as it in effect curtails the period of thirty days 
provided for in the section. ~ 
r (<3) That the notice is so drafted that it perplexes and embarrasses the judgment- 

ebtor. 

For a proper determination of the points raised it is necessary to set out the 
provisions both of the English law end of the relevent Indian statute on the 
subject. The Indian statute has been drafted on the lines of the Bankruptey Act 
of 1914. The relevant part of s. 1 of the Bankruptcy Act of 1914 runs thus :— 

“A debtor commits an act of bankruptcy— 


(A). eaaa n gets ten 


(g) Tf a creditor has obtained a final judgment or final order against him for any amount, 
and execution thereon not having been stayed, has served on him in England, or, by leave of the 
court, elsewhere, a bankruptcy notice under this Act, and he does not within seven days after service 
of the notice, in case the service is effected in England, and in case the service is effected elsewhere, 
then within the time limited in that behalf by the order giving leave to effect the service, either 
comply with the requtrements of the notice or satisfy the court that he has a counter-clabn, set-ofi 
or cross demand which equals or exceeds the amount of the judgment debts or sum ordered to be 
paid, and which he could not set up in the action in which the judgment was obtained, or the pro- 
ceedings in which the order was obtained. 

2. A bankruptcy notice under this Act shall be in the prescribed form, and shall require the 
debtor to pay the judgment debt or sum ordered to be paid in accordance with the terms of the 
judgment or order, or to secure or compound forit to the satisfaction of the creditor or the court, 
and shall state the consequences of non-compliance with the notice, and shall be served in the 
prescribed manner.......... 03 
The rules framed under the said Act lay down the form of the notice and the mode 
ofits service. The relevant rules are 140 and 141 and they are in these terms :— 

“ 140(1) Every bankruptcy notice shal! be indorsed with the name and place of business 
of the solicitor actually suing-out the same, or if no solicitor be employed, with a memorandum 
that it is sued out by the creditor m person. 

(2) There shall also be indorsed on every bankruptcy notice an intimation to the debtor 
that if he has a counter-claim, set-off, or cross demend which equals or exceeds the amount of 
the judgment debt, and which he could not have set up in the action in which the judgment or 
order was obtained, he must within the time specified in the notice file an affidavit to that 
effect with the Registrar. 

(8) In the case of a notice served in England the time shall be three days. In the case of 
a notice served elsewhere the Registrar, when issuing the notice, shall fix the time. 

141. ‘The filing of such an affidavit shall operate as an application to set aside the bankruptcy 
notice, and thereupon the Registrar shall fix a day for hearing the application, and not less than 
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three days before the day so fixed shall give notice thereof both to the debtor and creditor, 
and their respeotive solicitors, if known. If the application cannot be heard until after the 

iration of the time specified in the notice as the day on which the act of bankruptcy will 
- be complete, the Registrar shall extend the time, and no act of bankruptcy shall be deemed to 


e been committed under the notice until the application has been heard and determined.” 
UpNgll the year 1989 there was no provision in the Presidency-towns Insolvency 
Act*®orresponding to the above provisions of the Bankruptcy Act, 1914. By 


Bombay Ac XV of 1989 in sub-s. 2 it was enacted as under :— 

“‘(a) In section 9 after clause(h) the following new clause shall be inserted, namely :— 

‘() if after a creditor has served an insolvency notice on him in respect of a decree or an order 
for the payment of any amount due to such creditor, the execution of which is not stayed, he does 
not within the period specified in the notice which shall not be less than one month comply 
with the requirements of the notice. 

Provided that the debtor shall not be deemed to have committed an act of insolvency for 
not complying with the requirements of the notice, if he has a counterclaim or set off which equals 
or exceeds the decretal,amount or the amount ordered to be paid by him and which he could 
not lawfully set up in the suit or proceeding in which the decree or order was made against him’; 

(b) after section 9 the following new section shall be inserted, namely :— 

‘9-A. (1) An insolvency notice under this Act shall be in the prescribed form and shall be 
served in the prescribed manner. It shall require the debtor to pay the amount due under the 
decree or order, or to furnish security for the payment of such amount to the satisfaction of the 
creditor or his agent and shall state the consequences of non-compliance with the notice....” 
Rules were framed by the High Court under the statutory provisions and on 
the lines of English Bankruptcy rules. These rules are rules 52-A, 52-B, 52-C, 
and 52-D, and they run thus :— 

“52-A. (1) A creditor, desirous that an insolvency notice may be issued, shall produce to the 
Insolvency Registrar a certified copy of the decree or order on which the notice is founded and file 
the notice, together with a request for issue. The creditor shall at the same time lodge with the 
Insolvency Registrar two copies of the insolvency notice to be sealed and issued for service. 

(2) An insolvency notice shall be in form No. 1-B with such variations as circumstances may 
require. 

52-B. (1) Every insolvency notice shall be endorsed with the name and place of business of 
the attorney actually suing out the same, or if no attorney be employed, with a memorandum that 
it is sued out by the creditor in person. 

(2) There shall be inserted in every insolvency notice an intimation to the debtor that if he 
has a counter-claim or set-off, which equals or exceeds the amount of the decree or order claimed 
by the notice and which he could not have set up in the suit or proceedings in which the decree or 
order was obtained, he must within the time specified in the notice file an affidavit to that effect 
with the Insolvency Registrar. i 

(8) Inthe case of a notice served within the limits of the ordinary Original Civil Jurisdiction 
of the Court the time for filing such affidavit shall be seven days. In the case of a notice served 
elsewhere the Insolvency Registrar, when issuing the notice, shall fix the time, 

(4) There shall also be inserted in the insolvency notice an intimation to the debtor that 1f he 
complies with the requirements of the notice, he must forthwith thereafter file an affidavit to that 
effect with the Insolvency Registrar. 

§2-C. The filing of an affidavit under rule 52-B (2) or (4) shall operate as an application to 
set aside the insolvency notice, and thereupon the Insolvency Registrar shall fix a dgy for hearing 
the application. The debtor shall, not less than four days before the day so fixed, give notice 
thereof to the creditor or his attorneys, if known. If the application cannot be heard until after 
the expiration of the time specified in the notice as the day on which the act of insolvency will be 
complete, the Insolvency Registrar shall extend the time, and no act of insolvency shall be deemed 
to have been committed under the notice until the application has been heard and determined. 

52-D. Subject to the power of the Court to extend the time, an insolvency notice to be served 
in British India shall be served within one month from the issue thereof. A notice not so served 
shall be set down on Board by the Insolvency Registrar for dismissal.”’ 

The Judges of the Division Bench, who heard the appeal, were atone time inclined 
to hold that the clause in the notice about the counter-claim was an additional 
requirement from the debtor and not required by law and that its inclusion in it 
was fatal to its validity. Before however the judgment was pronounced, Ordinance 
No. II of 1948 amending the Presidency-towns Insolvency Act retrospectively 
was issued by the Government of Bombay. For cl.(Z) of s.9 the following was 
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substituted :— i 

“If after a creditor has served an insolvency notice on him under this Act in respect of a 
decree or an order for the payment of any amount du2 to such creditor, the execution of which is 
not stayed he does not within the period specified in the notice which shall not be less than one 
month either comply with the requirements of the notice or satisfy the Court that he has a counger- 
claim or set off which equals or exceeds the decretal amount or the amount ordered to be paft by 
him and which he could not ed set up in the suit or proceding in which the oo ov 6rder 
was made against him.” 
Section 8 is in these terms :— 

“Validation of certain rules and notices—-The amendments made by this Ordinance shall be 
deemed to have been with effect from the 19th day of June 1989 and nothwithstanding any judg- 
ment of any Court or anything contained in any law, 

(a) the rules including the forms relating to irsolvency notices made by the High Court 
under the Presidency-towns Insolvency Act, 1909, before the coming into opération of this Ordi- 


nance, III of 1948 deemed to have been made under the said Act as amended by this Ordinance, 
and 


íb) no insolvency notice issued under any of the said rules and no order of adjudication 
made for non-compliance with any such notice made before the coming mto operation of this 
Ordinance shall be called in question in any court on the ground merely that any of the rules under 


which or the form in which the notice was issued was not authorized by the provisions of the 
said Act.” 


In the statement of objects it is said that it was the intention of the legislature 
at the time of effecting the amendments to the Presidency-towns Insolvency 
Act by Act XV of 1939 to bring the provisions of the Indian law in line with those 
of the English law contained in the Bankruptcy Acts of 1914 and 1926 and that 
while making the rules and prescribing the forms therefor the provisions ofthe rules 
and the form prescribed under the English Bankruptey Acts were adopted that 
in certian proceedings before the High Court, however, it was held that some of 
the provisions of these rules and of the insclvency notice form fell beyond the 
scope of the provisions of the Presidency-towns Insolvency Act as amended in 
1989 and the same question was being canvassed in other proceedings in the High 
Court, that with a view to saving adjudication orders made so far fornon-compliance 
with insolvency notice which are being challenged as bad on the above grounds 
it is considered necessary further to amend the Presidency-towns Insolvency 
Act so as to validate the aforesaid provisions of the rules and of the insolvency 
notice forms anc these amendments are also on the lines of the provisions in the 
English Bankruptcy Acts, 

In view of the provisions of the Ordinance the High Court held that the noticc 
was valid. It was argued in this Court that the notice was bad in spite of the 
Ordinance inasmuch as the Ordinance had provided for a period of thirty days 
for satisfying the Court about the requiremen:s of the notice, while the rule required 
the debtor to file an affidavit about a counter-claim within seven days and was in 
conflict with the amended section of the Presidency-towns Insolvency Act. 

I am not impressed with the first contention of the learned counsel for the 
appellant that the appellant had not comm:tted any default in not making the 
eae ôf the first instalment of Rs. 2,50,000/- on the due date because of the 

act that the respondent was not in a position to assign the debentures or to give 
him an absolute title in them by reason of the pendency of the winding up petition. 
When cl. 2(7) was entered in the consent decree, admittedly a winding up petition 
was pending in the Court of the District Judge of Nagpur against the C. P. 
‘Syndicate. The appellant was thus prepared to take the assignment of the 
debentures on payment of Rs. 2,50,000/- on October 15, 1947, in spite ofthis alleged 
cloud on the title of the C. P. Syndicate. The withdrawal of that petition and 
its being followed up by another petition for winding up made on October 9, 1947, 
does not, in my opinion, materially alter the appellant’s position.to his detriment 
in any way. The respondent was ready and willing to assign the debentures 
to the appellant, Mr. Justice Bhagwatiright_y held that if the appellant wanted 
to have an absolute and indefeasible title in the debentures, there was nothing 
easier for him than to makea provision in theconsent decree to the effect that he will 
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havetheassignment of the debenturesin case the winding up petition was, ‘dismissed. 
In the absence of such a clause the only inference which could be drawn was that 
pe judgment-debtor agreed unconditionally to pay the first instalment and 
take an assignment of such title as the judgment-debtor could give in the said 
ao The use of the word ‘“‘absolute’ on which emphasis was laid during 
arguments does not in any way help the appellant’s case because the transferee 
wil} certainly have for his absolute use the{debentures, but he cannot have a larger 
title than possessed by the transferor in any event. 

Moreover the consent decree lays down the respective obligations and duties 
ofthe parties toit in such a way that each party has to fulfil itsown part as 
provided therein without reference to the obligations and duties of the other party. 
These obligations were not reciprocal in the sense in which this word has been 
used in s. 51 of the Indian Contract Act. The obligation of the judgment- 
debtor to payea sum of Rs. 12,50,000/- in the manner provided in the consent 
decree was absolute and unconditional and similar was the nature of the respondent’s 
obligation. The nature and terms of the consent decree are such that the appellant 
had to make the deposit of the first instalment on October 15, 1947, before his 
right to demand an assignment of the debentures could possibly arise. The 
default clause unerringly points to that conclusion. It automatically was to come 
into operation if the payment was not made on the due date. It would not wait 
in its operation till the ae had fulfilled its obligations qua the assignment 
of the debentures. The appe’ lant, in my view, could not take up the attitude 
that he would not pay the first instalment as provided for in the consent decree 
till the debentures were within his sight. If that were so, the operation of the 
default clause would also have to wait and it would then have been drafted differently. 
The contention that the decree in effect directed sale of the debentures in lieu 
of the price of Rs. 2,50,000/- again is void of force. This situation was not in the 


-contemplation of the parties at all; on the other hand, as it will be shown later, 


the debentures were left as security with the Syndicate against the payment 
of the first instalment and not as for purposes of a vendor’s lien. 
The true state of affairs regarding the debentures and the payment of 
Rs.12,50,000/- is disclosed by cl. 2(6) of theconsent decree. Thisclause runs thus: 
“Tt is agreed that on the defendant paying the aforesaid sum of rupees twelve lacs end fifty 
thousand or ‘any instalment thereof the same shall be treated by the first plaintiffs company 
as a repayment to them by the Western India Oll Distributing Co. Ltd. of the capital amount lent 
or deposited by the first plaintiffs company with the Western India Oil Distributing Co. Ltd.” 
It is clear that the whole amount of Rs. 12,50,000/- was due by the Oil Distributing 
Company to the C. P. Syndicate and to secure a part of it debentures had been 
issued by the Company and were being held by the Syndicate. The appellant’s 
payment of this amount was to be regarded as payment on behalf of the Oil 
Company and would amount to a discharge in regard to its indebtedness to the 
C. P. Syndicate. “As a corollary to this provision the debentures which were 
security for the indebtedness of the Oil Company with the C. P. Syndicate were 
to be made over to the appellant who was to acually maké this payment ; in other 
words, the appellant was in the position of a subrogee. He was to be substituted 
qua the debentures in the place of the C. P. Syndicate and as a creditor of the 
Oil Company. He has aright by reason of the application of the rule of subrogation 
higher dian that of a mere assignee. The assignment of the debentures by the 
C. P. Syndicate was a mere formality in favour of the person from whom it had 
recovered its secured debt. Once the debt due to the Syndicate was paid, the 
creditors of the Syndicate or its liquidator could not retain the debentures and 
they had perforce to hand them over to the debtor or his nominee. The Syndicate 
could not both realize the debt and retain the debentures. Being in the position 
of secured creditors, once their debt was paid, they had_no right or claim against 
the debentures. In these circumstances the winding up petition did not in any 
way affect the power of the C. P. Syndicate to assign the debentures in favour 
of the appellant once he paid the first instalment of Rs. 2,50,000/-. The provisions 
of s. 227 of the Indian Companies Act and of s. 168 of the same Act to which 
reference was made by Mr. Seervai, in my opinion, have no bearing whatsoever 





202 THE BOMBAY LAW REPORTER. ~  [Vou, LI. 


on the true situation as disclosed by the arrangement arrived at by the consent 
decree. I am satisfied thatthe defence set up by the appellant under cover 
of the winding up petition for the default in the payment of the first instalme 
was a mere lame excuse for not making it ard had absolutely no justification 
on the terms of the decree. 

The other grounds on which the validity of the insolvency notice has been qug6- 
tioned again, so far as I can see, cannot bear strutiny, though thelearned Judves 
of the High Court were much impressed with one of them. The statute provides 
that the debtor will have committed an act of insolvency if he does not comply 
within a month with the requirements ofthenotice. Itfurther provides that even 
if he fails to comply with the requirements of the notice, he can avoid its effect 
by proving in defence the proviso, The proviso enacts that the debtor shall not 
be deemed to have committed an act of insolvency for not complying with the 
requirements of thenoticeif he bas a counter-claim or set off which equals or exceeds 
the decretal amount or the amount ordered to be paid by him and which he could 
not lawfully set up in the suit or proceeding in which the decree or order was made, 
against him. The words of the proviso “for not complying with the requirements 
of the notice” indicate that even if the debtor has failed to comply with the re- 
quirements of the notice, he can yet escape the consequences which would result from 
such non-compliance if he can provethat he has a counter-claim or set off; in other 
words, the proviso isnot a requirement of therotice but gives to the debtor a de- 
fence to the notice. Section 9-A mentions the requirement of the insolvency: 
notice and it enacts that an insolvency notice under this Act shall be in the pres- 
cribed form and shall be served in the prescribed manner and that it shall require 
the debtor to pay the amount due under the decree or order or to furnish security 
for the payment of such amount to the satisfaction of the creditor or his agent and 
shall state the consequences of non-compliance with the notice. It is obvious 
that there are only two requirements of the notice, the first requirement being the 
demand against the debtor for payment of the amount due under the decree or 
order and the second requirement being ‘that in case he cannot pay, he can furnish 
security for the payment of the amount to the satisfaction of the creditor or the 
agent. The proviso to s. 9 (I) is not a requirement of the notice. The form pres- 
cribed by the rules and cited above after stating the first two requirements pro- 
ceeds to say— 

“Or you must satisfy the Court that you have a counter-claim orset off against...... which 
equals or exceeds the sum claimed...... and which you could not setup in the suit or other pro - 
ceeding in which the decree or order was obtained.” 


It was argued that this clause in the notice added to the requirements of that 
notice as provided for in s. 9 (a). In my view, this contention is unsound. The 
part of the notice above cited only draws the attention of the debtor to the defence 
by taking which he can escape from the consequences of the notice. It 
has not been stated as a requirement of the notice. Drawing the attention of a 
debtor to a defence available to him can by no stretch of imagination be described 
as a matter which would embarrass or perplex him. Itcannotbeheld to be a trap 
leid out for catching him by the creditor. Thewords“‘requirements of the notice” 
in the section only mean the things demandec from the debtor by the creditor. 
These demands are “‘pay the amount or furnish security.” It is not a demand 
of the creditor against the debtor that he should take a defence of a counter-claim 
or set-off. He is not interested in it. It is only the debtor who is interested in 
the counter-claim or set off and his attention is drawn to thedefence which he may 
take and which the law has provided for him, The contention of Mr. Seervai 
was based on a fallacy that this part of the notize cast an additional burden on the 
debtor to satisfy the Court about anextra requirement which the law had not pro- 
vided for. Telling the man that he can benefit sy a certain defence is not casting 
any burden or extra weight on him. 

The notice further proceeds to say that ‘‘the consequence of not complying with 
the requisitions of this notice are that you will have committed an act of 
insolvency.” The words “requisitions of the notice” has reference only to the two 
requirements of the notice. It will be straining the language to say ‘‘that telling 
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him that he can raise the defence of a counter-claim” is a requisition of the notice. 
On the other hand, the notice after stating that “the consequences of not comply- 
jag with the requisition in the notice are that you will have committed an act of 
insolvency”, proceeds to say that “if you have acounter-claim or set-off...., 
ou must within seven days apply to the Court to set aside this notice by filing with 
the Insolvency Registrar an affidavit to the above effect.” It was argued that 
thdugh under the law the defence of set-off or counter-claim was available to the 
debtor wishin thirty days, this notice curtailed the period of thirty days to seven 
days and therefore it has taken away a very valuable right possessed by the 
debtor, In my opinion, this arguement again is void of force. The statement in 
the notice that if a counter-claim exists he can disclose it by putting an affidavit 
within seven days does not in any way cut down the period of thirty days for put- 
ting in a counterclaim. On the other hand, in the first part of the notice it has 
been clearly*stated that he can putin the counter-claim within a period of one month. 
The last portion of.the notice only draws his attention to the rule made by the 
High Court which requires that in the case of a counter-claim or set off existing 
on the date of the notice such counter-claim may be disclosed by an affidavit within 
seven days of the service of the notice and in such a case the affidavit is treated 
as a petition by a debtor to set aside the notice of insolvency. Where, however, 
no counter-claim or set-off exists on the date of the service of the notice or within 
seven days of it, no affidavit is necessary and no petition is necessary to set aside 
the notice of insolvency. That however does not mean that by the date of the 
hearing if a counter-claim is available to the debtor, he cannot disclose it at that 
moment at all. As pointed out in G. E. B., In re? by Lord Justice Williams, 
a set-off or a counterclaim can be raised up to the date of the hearing in 
spite of the procedural rule under the English Bankruptcy Act which requires an 
affidavit to be. made within three days of the service of the notice though seven 
days are provided for thesatisfaction of the Court about the set-offor the counter- 
claim. 
The only true interpretation of the procedural rule which requires the filing of an 
affidavit in England within three days of the service of the bankruptcy notice 
and in India within seven days from the service of the insolvency notice is that if a 
counter-claim exists up to that stage, it should be disclosed by an affidavit so that 
the trial of the matter may be conveniently proceeded with all speed; but if he has 
not an existing claim at that moment, he is undernonecessity to file any affidavit. 
From that circumstance it does not follow that he is debarred by any rule of pro- 
cedure or under any provision in law from raising the matter of the counter-claim 
if he has subsequently acquired one and which gives him a good defence to meet 
the notice. The period of thirty days provided by statute for raising the defence 
has not been cut down by this rile. On the other hand, the rule only prescribes 
the procedure for facilitating the hearing of the defence of counter-claimif up toa 
particular stage that defence is available to the debtor. If, however, up to that 
stage the defence is not available to him, he can raise it later on. It is nowhere 
laid down in the rule that a petition for setting aside an insolvency notice cannot 
be made after seven days or that the filing of an affidavit in any way bars the right 
of the judgment-debtor. The debtor in this case after three weeks put forward a- 
counter claim in spite of the rule and without objection. On this view of the law 
it seems to me that the notice as issued under the law prevailing at the time it was 
issued was a good notice and did not suffer from any defects whatsoever. The 
learned Judges of the Division Bench of the High Court when they expressed the 
view that the mention of the counter-claim in the notice was fatal to its validity 
seems to be under amisapprehension asto the English law on the subject. Thev 
thought the English law on the point was materially different. That however 1s 
not the case. Their attention was not drawn to the rule prevailing in England 
.that an affidavit has to be filed within three days of the issue of the notice dis- 
closing the counterclaim though seven days are provided by the statute for satıs- 
fying the Court as to the requirement of the notice. Mr. Seervai argued the same 
point before us, but when his attention was drawn to the English rule, he had to 
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abandon it. The rule regarding the filing of an affidavit within three days of the 
service of the notice disclosing the counterclaim is prevailing in England for a long 
period and its validity has never been questioned, and rightly so because the rule, 
does not in any way conflict with the right of the debtor. The learned Judges of 
the Division Bench thought thet the notice would be clearly a trap for the debtor - 
because he would he led to belizve that he was bound to satisfy the Court by 

ting in an affidavit within seven daysthat he hasa counter-claim or set-off, othfr-_ 
wise he will have committed an act of insolvency and be liable to be adjudicated 
an insolvent. It seems to me that what is a d2fence to an action has been con- 
strued as a requirement of the notice or a demand on the debtor by the creditor 
to do something. In my opinion, therefore, even without the help of the Ordi- 
nance a decision should have been given in favour of the validity of the notice. 
The Ordjnance however cures any defects, if any, exist in the notice. Section 8(a) 
validates all notices issued under the old Act and so does clause (b)eof s. 38. Mr. 
Seervai however argues that the Ordinance alsc provides a period of thirty days 
for the defence of a counter-claim but the notice reduces it to seven days. As 
already pointed out, this contention is void of force, and evenif the clause regarding 
the counter-claim in the original notice was not a surplusage but was something 
which would embarrass the debtor and makes the notice defective, the defect stands 
cured by the Ordinance. 

The last contention raised by Mr. Seervai was that the decree regarding the 
payment of Rs. 12,50,000 was a joint decree in favour of four persons, and as the 
permission of the Court had not been obtained for its execution by one of the 
plaintiffs, there was no executable decree existing forthwith on which could be 
founded an insolvency notice. That contention would have force provided the 
premises on which it is based are correct. If the decree were a joint decree, the 
matter would require serious consideration, but the decree on the face of it, so far 
as the payment of Rs. 12,50,0C0 1s concerned, :s a decree in favour of the C. P. 
Syndicate only. The other plaintiffs have not been given a decree for this amount. 
In clear and unambiguous terms the decree commands that the sum of 
Rs. 12,50,000 should be paid by the defendant to the plaintiff-company. In ‘view 
of the clear language of the decree it is unarguable that thisdecree should be con- 
strued as a decree in favour of several persons b2cause those persons also were ce- 
plaintiffs, 

Some other technical objections of a not very serious character were raised on the 

“language of the notice. It was said that the nozice omitted to state the names of 
the decree holder and judgment debtor. This okjection has only to be stated to be 
rejected. The number of the suit in which the decree was passed was mentioned 
and its date was given. The defendant was a party to the decree and he well 
knew who was the plaintiff and who was the judgment debtor. No embarrassment 
could be caused to him by omission of the mention of their names. 

All the defences taken to the notice are without force and the two Courts below 
rightly dismissed the petition for setting it aside. It is interesting to observe that 
admittedly evenup to this datethedefendant hasnot got a counter-claim or a set- 
off. His counter-claim only consisted about the debentures and he put it forward 
as a defence to the notice and ke thus suffered no prejudice in any manner what- 
soever. It was argued that if the notice had not mentioned seven days, the debtor 
would have purchased a counterclaim or a set-of from someof thecreditors of the 
C. P. Syndicate. It is inconceivable that a person who could not pay the first 
aoe of Rs. 2,50,000, could buy a counter-claim of Rs. 12,50,000 within three 
weeks. F 

The result is that the appeal fails and is dismissed with costs throughout. 


MUKHERJEA J. J agree that the appeal should be dismissed with costs through- 
out and I concur s:ibstantially in the reasons given by my learned brother Fazl 
Ali J. in his judgment. 


Appeal dismissed. 


Mi 
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e FULL BENCH—APPELLATE CIVIL. 


Before the Horwble Mr. M. C. Chagla, Chief Justice, Mr. Justice Bavdekar and 
Mr. Justice Digit. 


a aa WAMAN PRALHAD KULKARNI.* 
Fi n 


Limitation Act (IX of 1908), Art. 182 (5)—Decree against firm--Ewecution—Whether 
application made in “accordance with law’’—Procedure under O. XXX, r. 9, Civil Procedure 
Code (Act V of 1908), whether necessary to be folomed. 


An application for execution of a decree against a firm is deemed to be made “mn accord- 
ance with law” within the meaning of art. 182(6) of the Indian Limitation Act, 1908, even 
though the leave of the executing Court, referred to in O. XXX, r. 9, of the Civil Procedure 
Code, 1908, has not been obtained. 

f Sadashiv v. Narsingrao! and Shankar Hari v. Damodar Vyankaji,* referred to. 
Gopal Parsharam v. Damodar Janardan,’ considered. 

On the question whether a particular application is or is not “in accordance with law” 
within the meaning of Art. 182 (5) of the Indian Limitation Act, itis unsafe to lay 
down general tests irrespective of the particular facts which have got to be found in 
& case in order to apply a particulartest. Whether a particular application is or is not 
in accordance with law must largely depend upon the nature of the application and the cir- 
cumstances under which it came to be made. To lay down a sort of an all pervasive test to 
be applied to all applications would be not only unsafe but almost an impossible task. 

Under O. XXX, r. 9, of the Civil Procedure Code, 1908, leave of the Court is not made a 
condition precedent to the maintainability of execution proceedings. All that the rule 
provides is that the Court shall not issue execution unless its leave has been obtained. Hence, 
a darkhast may be filed and maintained without the leave of the Court, but if the decree- 
holder wants the assistance of the Court for the issuing of execution, he cannot get that assist- 
ance unless the leave of the Court has been previously obtained. The Court contemplated 
by the rule is not the trial Court but the Court executing the decree. The rule gives the 
power to the Court before it gives the relief required by the decree-holder to order accounts 
and inquiries, but there is no obligation upon the Court so todo. The Court may dispense 
with the accounts and inquiries and may give the relief asked for. 

PROCEEDINGS in execution. 

At Nandurbar there was a firm called Maganlal Nathabhai Oil Mill, in 
which Jayachand Somchand and Maganlal Nathabhai were partners. 

In 1984 Jayachand filed a suit (No. 460 of 1984) for dissolution of the partner- 
ship. A receiver (Waman Prahlad) was appointed in the suit. 

There was another firm called Jayachand Somchand Ginning Company in which 
Jayachand Somchand and Padamsi Jasraj were partners. 

In 1985, the receiver filed a suit (No. 199 of 1985) to recover Rs. 6,500 from the 
Jayachand Somchand Ginning Company. The suit ended, on September 28, 1987, 
in a consent decree, which provided :— 


“The defendants do pay to the plaintiff Rs. 6,475 out of the claim, And out of the said 
amount of Rs. 6,475, Rs. 8,825 be paid by defendant No. 1 Jayachand Somchand. The said 
amount, for purposes of Regular Suit No. 460 of 1984 of the Court of Nandurbar, be considered 
to have been debited to the account of defendant No. 1 on the date March 5, 1935. And the rest 
of the amount, viz. Rs. 2,650 be pald by the defendant Ginning Company. The defendant 
Ginning Company do pay to the plaintiff interest on principal amount of Rs. 2,650 at the rate 
annas eight per cent. per month from the date of institution of suit till payment of the amount. 
The amount of Rs. 3,825 is to be considered in Regular Suit No. 460 of 1984 and hence the same is 
not to be considered in this decree.” 


On April 5, 1988, the receiver applied (Darkhast No. 565 of 1988) to excute the 
above decree. On August 12, 1988, the executing Court ordered sale of certain 
property belonging to the Ginning Company. The judgment-debtor appealed to 
the High Court (F. A. No. 828 of 1989). The appeal was heard by Wassoodew J , 


* Decided, October 7, 1949. Letters Patent Dhulia, in Darkhast No. 1806 of 1041. 
Appeal No. 20 of 1947, amie against the 1 (1914) 17 Bom. L.R. 2038. 
decision of Gajendragadkar J., in First Appeal 2 (1944) 47 Bom. L.R. 104. 
No .164 of 1044, from an order assed by 8 oan 


45 Bom. L.R. 707. 
H. C. Desai, Civil Judge (Senior Division) at 
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on July 28, 1941, when his Lordship delivered the following judgment, dismissing 
the darkhast. 


Wassoovew J. This appealarises out of execution of a decreein asuit apparent- 
ly between firms having one or more partners in common. There was a suit 
for dissolution of partnership and for accounts between the partners of a firm 
known as Maganlal Nathabhai. That was sut No. 460 of 1934., In that stit 
a receiver was appointed with directions to recover the outstandings que to the 
firm. That receiver as representing the firm of Maganlal Nathabhai instituted 
a suit against the firm of Jaichand Somchand. In both these firms Jaichand 
Somchand was a common partner. A decree by consent was obtained in the 
receiver’s suit on September 28, 1987. Accorcing to that decree Rs. 2,650 were 
to” be paid by the firm of Jaichand Somchand to the receiver. The receiver 
accordingly applied in execution for the recovery of the amoynt. Jaichand 
Somchand, the appellant, took objection to tke execution on the ground that 
under 0. XXX, r. 9, of the Civil Procedure Coce, no execution could be issued in 
such a suit except by leave of the Court. That objection was considered by the 
learned First Class Subordinate Judge who held that want of permission of the 
Court would ordinarily be abar. But hestated that there were special circumstances 
which took the case out of the rule. Those c_rcumstances were that this was 
a consent decree, and that the amount was agreed to be allotted towards the decree 
in suit No. 460 of 1984. He therefore held that the object of the rule was gained, 
namely that there should be one general account and enquiry into all the dealings 
and transactions of the partners inasmuch as ‘‘ihe parties themselves had agreed 
to a common sum which should be allotted to that suit.” It was further held 
that in view of that agreement ‘‘the provisions of O. XXX, r.9, now pleaded were 
foregone by the parties themselves by virtue of the consent decree.” It seems 
to me that no exception is made by that rule in favour of consent decrees nor 
in favour of partners agreeing to assume liability for a fixed sum, and that a 
mandatory provision of that kind could not, in the absence of special equity, 
be overlooked ; nor can such provisions be akrogated by consent, The object 
of the provision is that the only relief which could be claimed in such a suit 
would be an accourt of the dealings and transactions of the partners (See Meyer & 
Co. v. Faber (No.2).1) Itis said that this is a formal irregularity and that this 
Court should not interfere. But when there is a wilful disregard of the statutory 
provisions relating to procedure which are enazted to protect common partners 
in different firms from executing their decrees against each other, it must be 
supposed that the irregularity strikes at the root of the matter. Consequently 
I would allow this appeal and dismiss the darkhast with costs throughout. 


The darkhast was accordingly dismissed. 

On December 9, 1941, the decree-holder applied (Darkhast No. 1806 of 1941) 
again to execute the decree, after obtaining leave of the Court as required by O. 
XXX, r. 9, of the Civil Procedure Code, 1908. The judgment-debtor raised the 
contention that the present darkhast was barred by limitation, inasmuch as the 
former darkhast was no darkhast at all for the resson that it was not ‘“‘in accordance 
with law” as the procedure laid down in O. XXX, r. 9, was not followed. 

The executing Court dismissed the darkhast, observing as follows : 

“The facts in Nathubhai v. Pranjioan (12 Bom. L. R. 18), relied upon by the decree-holder, 
are not akin to those in the present case. Here the relief could not be granted without an applica- 
tion for permission to execute. The desree is not made conditional upon certain contingency, 
but law comes in the way of its being executed. I believe Durga-Prasad v. Mt. Powharao Kuer 
(10 Pat. 183) applies, and the previous application cannot be considered as one in accordance 
with law. I, therefore, hold that the previous application does not save time.” 

The decree-holder appealed to the High Court. 

The appeal was heard by Gajendragadkar J., on November 18, 1946, when his 
Lordship allowed the appeal and ordered the execution proceedings to continue. 
The following judgment was delivered. ` 


1 [1628] 2 Ch. 421, 435. 
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GAJENDRAGADKAR J. This appeal arises from an order passed by the learned 
Civil Judge (Senior Division), Dhulia, by which he dismissed darkhast No. 1806 
f 1941. In civil suit No. 199 of 1945 a decree was passed in September 1987. 
n execution of that decree the plaintiff filed darkhast No. 565 of 1988. The 
claim made in the darkhast was resisted by the judgment -debtor on several 
grounds. One.of the grounds urged by him was that the darkhast was barred 
under the provisions of O. XXX, r. 9, of the Civil Procedure Code. , It was 
‘argued that in regard to decrees passed under O. XXX, r. 9, the said Order 
provides that no execution can be issued except by leave of the Court. The learned 
Judge before whom this contention was raised by the judgment-debtor rejected 
the contention and directed that the darkhast should proceed further. Against 
that order the judgment-debtor preferred an appeal-to this Court (First Appeal 
No. 828 of 1989). In the said appeal this Court took the view that there was 
“a wilful disregard of the statutory provisions ralating to procedure which are 
enacted to protect common partners of different firms from executing their 
decrees against each other”, and it was held that in those circumstances the 
irregularity which had arisen out of the fact that no leave had been obtained from 
the Court as required by r. 9 of O. XXX “strikes at the root of the order”. That 
is why the dppeal was allowed and the darkhast was ordered to be dismissed. 
Subsequently, the decree-holder obtained the necessary leave from the Court and 
filed the present darkhast (No. 1806 of 1941) on December 9,1941. This darkhast 
was resisted by the judgment-debtor on the ground that it is barred by limitation. 
The determination of this question of limitation depends upon whether the 
earlier darkhast should be regarded ‘‘ an application made in accordance with 
law’? to execute the decree or not. The learned Civil Judge has held that the 
. said application was not one in accordance with law and cannot be regarded as 
a step-in-aid of execution. He has therefore found that the present darkhast 
was barred by limitation. Accordingly, he has dismissed the darkhast with 
costs, It is this order which has given rise to the present appeal. 

Mr. Gupte on behalf of the appellant has contended that the learned Judge 
was wrong in holding that the earlier darkhast was not in accordance with law. 
He argues that the requirements as to leave mentioned in O. XXX, r. 9, merely 
amount to this that no execution shall be issued unless leave is obtained by the 
party seeking execution; they do not make an execution petition filed without 
obtaining such, leave incompetent or not one in accordance with law; the earlier 
application for execution was properly filed, and that the relief which the decree- 
holder had claimed therein was one to which he was entitled under the decree ; 
the darkhast failed because he had not obtained leave and in the absence of such 
_ leave no order by way of execution could be made on that application. Having 
regard to the words of O. XXX, r. 9, I am not prepared to hold that the decree- 
holder’s failure to obtain leave makes the darkhast application in question not 
one in accordance with law. r 


In support of his contention Mr. Gupte has relied upon a decision of this Court 
in Sadashiv v. Narsingrao.! In that case the Court was dealing with an application 
made by the decree-holder executing the decree governed by s. 47 of the Dekkhan 
Agriculturists’ Relief Act under which no application in execution could have 
been filed without obtaining a certificate from the conciliator. Section 47 
provides that no application for execution of a decree referred to in that section 
shall be entertained by any Court unless the plaintiff produces the certificate 
referred to therein. The question which arosefor decision was whether an 
application made by a decree-holder without obtaining such certificate was an 
application in accordance with’ law so as to serve as a step-in-aid of execution 
within the meaning of art. 182(5) of the Indian Limitation Act, 1908. It was held 
that the said application for execution was in accordance with law within the 
meaning of art. 182(4) even though it was not accompanied by the conciliator’s 
certificate as required by s. 47 of the Dekkhan Agriculturists’ Relief Act. On 
behalf of the judgment-debtor an earlier decision of this Court in Manohar v. 


1 (1914) 17 Bom. L.R. 208. 
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Gebiapa! was relied upon before this Court in support of the contention that 
an application made without a certificate from the conciliator could not be regarded 
as one in accordance with law. But Mr. Just.ce Shah refused to follow the said 
ruling on the ground that (p. 208). 

.... ‘having regard to the current of recent decisions of this Court, it seems to me to be now 
settled that a suit or an application, though not accompanied with a Conciliator’s certificate, can 
be legally presented to a competent Court. Without the certificate there may be a difficulty 1n 
proceeding with the suit or the application in consequence of the provisions of s. 47 of the Dekkhan 
Agriculturists’ Relief Act.” i 


Mr. Justice Shah also referred to the fact that on the earlier application notice 
had been issued by the Court as provided by the Code of Civil Procedure and he 
also held that the applicant was entitled to zake advantage of the fact of the 
issue of such notice even though the application may be defective owing to the 
absence of a conciliator’s certificate. In the present case also.oa the earlier 
darkhast application the executing Court had not only issued notice but had made 
an order for execution. The words usedin s. 47 of the Dekkhan Agriculturists’ 
Relief Act are in my opinion much stronger then those in O. XXX, r. 9. Section 
47 provides that no application shall be enterta-ned in the absence of a certificate, 
and still it was held that an application filed without a certificate does amount -- 
to an application made in accordance with law. i 

The position in regard to the provisions of O. XXX, r. 9, is very much different. 
An application to execute a decree referred to in that rule could be filed and would 
be entertained and numbered, but no ordsr would be made to execute the 
decree in the absence of leave from the Court. It is obvious that such leave 
can be obtained and filed subsequent to the filing of the darkhast and thereafter 
orders in execution can be p . ‘That being so, it seems to me that the decision 
on which Mr. Gupte relies in Sadashiv v. Narsingrao seems to apply with greater 
force in this case. . 

Mr. Gupte has further relied upon another decision of this Court in Hargovind 
v. Naja Sura.* In that case a question arose in reference to the provisions of 
s. 29K of the Gujarat Talukdars’ Act, which required that no proceedings in ex- 
ecution of any decree against a talukdar there referred to shall be instituted or 
continued until the decree-holder filed a certificate from the managing officer that 
the decree-claim has been duly submitted or until the expiration of a certain 
period therein mentioned. Dealing with the application in execution which had 
been filed without obtaining such certificate, Mr. Justice Shah took the view that 
such an application can still be regarded as one in accordance with law, though 
Mr. Justice Marten, as he then was, who was a member of that bench, took a 
contrary view. According to Mr. Justice Marten an application made without 
a certificate could not be said to be made in accordance with law. It may be 
pointed out that the effect of the provisions of s. 29E was to prevent the institution 
of the application itself in the absence of a certificate. Thatis very much different 
from the provisions of r. 9 of O. XXX of the Cede. Even in regard to the provi- 
sions of s. 29E Mr. Justice Shah took the view that the absence of a certificate 
would not necessarily make an application msde by the decree-holder not one 
in accordance with law. The Privy Council had recently occasion to consider 
the meaning of the expression “an application made in accordance with law” 
in Govind Prasad v. Pawankumar? ; when an application had been made by the 
decree-holder to execute the decree he was called upon to produce certified extracts 
from the Collector’s register, and on his failure to comply with the'said order, the 
application was dismissed. ` In subsequent proceedings a question having arisen 
as to whether the earlier application which was dismissed could be held to be 
in accordance with law, it was held by the Privy Council that there was no justi- 
fication for holding that thesaid application was not in accordance with law though 
it may have been dismissed on the ground that the decree-holder had not 
complied with certain orders passed by the executing Court. The fact that a 


1 (1881) LL.R. 6 Bom; 81. : 8 (2043) 46 Bom. L.R. 806, P.C. 
(1918) 20 Bom. L.R. 872. 
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darkhast application filed by the decree-holder may not succeed on grounds 
not connected with the presentation of the application itself would not, I think, 
make the application one not in accordance with law. The application may 
bé in accordance with law for the purposes of s. 182(5) of the Indian Limitation Act 
though on the merits the decree-holder may not be entitled to get any relief or 
the Court may not be able to pass any order because the decree-holder has not 
complied with certain extraneous requirements, such as the production of a 
certificate mentioned in O. XXX, r. 9. : 

As I have already stated the requirement of leave under O. XXX, r. 9, is in 
no sense a condition precedent to the presentation of a darkhast and it would 
be open to the decree-holder to obtain leave after filing the darkhast whereupon the 
Court may have to pass orders in execution on the darkhast petition in accordance 
with law. It is true that in allowing first appeal No. 288 of 1989 Wassoodew J. 
strongly disapproved of the conduct of the decree-holder in not obtaining leave of the 
- Court and he disagreed with the lower Court’s view that in the particular circumstan- 
ces of the case leave was unnecessary. I am however unable to hold that the 
decision of this Court in the said case materially affects the determination of the 
point raised in the present proceedings. This Court refused to make any order 
of execution on the said darkhast petition on the ground that leave had not been 
obtained as required under O. XXX, r. 9.‘ But that does not mean that in 
these proceedings this Court intended to, or could in law, hold that the said 
application was not one in accordance with law. The said question obviously 
did not then arise for decision. 

That being my view, I think the learned Judge below was wrong in holding 
that the darkhast was beyond time. The appeal must, therefore, be allowed 
and the proceedings sent back to the learned Judge below for further disposal 
according to law. The appellant will be entitled to his costs in this Court. Costs 
in the lower Court will be costs in the darkhast. 


The judgment-debtor Jayachand having died his sons and heirs (Thakarsi 
and others) appealed under the Letters Patent. 

The Letters Patent appeal was heard by Weston and Dixit JJ., on June 24, 
1949, when their Lordships made a reference to a full bench in the. following 
terms : 


Drxit J. This is an appeal under the Letters Patent from a decision of 
Mr. Justice Gajendragadkar. 

There was at Nandurbar a firm of the name of Maganlal Nathabhai Oil Mill. 
The firm was composed of two pare namely, Jayachand Somchand and 
Maganlal Nathabhai. In 1984 Jayachand Somchand filed against Maganlal 
Nathabhai a suit No. 460 of 1934 for dissolution of the partnership and in the course 
of that suit a receiver was appointed. In 1985 the receiver appointed in Suit 
No. 460 of 1984 filed against a company called Jayachand Somchand Ginning 
Company a suit No. 199 of 1935 to recover a sum of Rs. 6,300. The suit was filed 
against two persons, i.e., against Jayachand Somchand VaniasdefendantNo. 1 and 
Padamsi Jasraj Vani as defendant No. 2. On September 28, 1987, a consent 
decree was passed in favour of theplaintifffor asumof Rs. 6,475 andit was made 
payable in two sums of money, i.e. a sum of Rs. 8,825 tobe paid by defendant No. 
1 and a sum of Rs. 2,650 to be paid by the defendant Ginning Company. 

. On April 5, 1988, the receiver filed an execution application No. 565 of 1988 
to execute the decree and on August 18, 1989, the executing -Court made an order 
in favour of the plaintiff directing sale of certain property. From that decree 
an appeal ‘was filed in this Court by the defendant and this Court by its judgment 
dated July 28, 1941, allowed the defendant’s appeal and dismissed the darkhast. 
The decision went principally upon the question whether leave of the Court was 
necessary under O. XXX, r. 9, of the Code of Civil Procedure, and Mr. Justice 
Wassoodew held that absence of leave struck at the root of the matter, and that is 
how the Court ordered the darkhast to be dismissed. 

On December 9, 1941, the plaintiff decree-holder filed the present application 
for execution, namely, No. 1806 of 1941, and in these execution proceedings the 
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plaintiff obtained leave as required by O. XXX, r. 9, of the Code of Crvil Procedure. 
The judgment-debtor contended that the application for execution was barred by’ 
the law of limitation and the executing Court having accepted that contention 
dismissed the darkhast. From that order the plaintiff preferred an appeal in this 
Court and Mr. Justice Gajendragadkar by his judgment dated November 18, 1946, 
allowed the plaintiff’s appeal holding that the darkhast wasin time. He, therefore, 
directed the darkhast to be dealt with according to law. From that order the heirs 
of judgment-debtor No. 1 have preferred this letters patent appeal. œ i 


On this appeal Mr. Thakore for the appellants contends that the darkhast 
No. 1806 of 1941 is barred ky the law of limitation. The determination of this 
question depends upon the answer to another question which is whether the previous 
application for execution, namely darkhast No, 565 of 1988, was an application 
in accordance with law. Reliance is placed upon theprovisions of O. XXX, r. 9, 
of the Code of Civil Procedure. The rule provides that aT ooo 


‘This Order shall apply to suizs between a firm and one or more of the partners therein and 

to suits between firms havin, one o7 more partners in common ; but no execution shall be issued in 
such suits except by leave of the Court, and, on an application for leave to issue such execution 
all such accounts and inquiries may be directed to be taken and made and directions given as 
may be just.” i i : 
Mr. Thakore’s contention is that the obtaining of leaveas required by the rule is a 
condition precedent to the issuing of execution, and that since no leave of the 
Court was admittedly obtained in the previous execution proceedings, that applica- 
‘tion cannot be said to be one in accordance with law. The question whether a 
particular application is one in accordance with law or not must depend upon the 
facts of each case and it would seem that that cuestion is not always easy to decide. 
Their Lordships of the Privy Council in the case reported in Govind Prasad v. 
Pawankumar' have laid down the following test (p. 809) :— 


“Tt is well-settled that the words ‘in accordance with law’ mean in accordance with the law 
relating to the execution of the decrees.” 


Mr. Justice Gajendragadkar relied in support of the view which he took principally 
upon a decision of this Court reported in Sadashiv v. Narsingrao.* It was held 
in that case that the application for execution was “in accordance with law’ 
within the meaning of art. 182 of the Indian Limitahon Act, even though it was 
not accompanied by the conciliator’s certificate as required by s. 47 of the Dekkhan 
Agriculturists’ Relief Act. A reference to s. 47 of the Dekkhan Agriculturists’ 
Relief Act shows that the bar imposed by s. 47 is absolute, because the section 
provides that 

“No suit, and no application for execution of a decree passed before the date on which this 
Act comes into force, to which any agriculturist residing within any local area for which a Concilia- 
tor has been appointed is a party, shall be emertained by any civil Court unless the plaintiff 
produces a certificate in reference thereto obtained by hrm under s. 46 within the year immediately 
preceding,” 
It follows from this decision that even though an application for execution is filed 
and the same is not accompanied by a certificate as required by the section, the 
application is nevértheless one in accordance with law. The test laid down in a 
later case of this Court does not seem to be as favourable as is laid down in the 
case just cited, e.g. the test laid down in Gopal Parsharam v. Damodar Janardan? 
is as follows (p. 719): E 

«the main test of an application for executicn being in accordance with law would 
appear to he whether it is possible for the Court to issue execution upon it, s.e. whether it is within 
the power of the Court to grant the xind of relief asked “or, though in the particular case the relief 
may not, on the merits, be granted, e.3. owing to some finding on facts not to the nature of the 
application itself,” ; 
It will be observed that this case follows a decision of theCaleutta High Court in 
Pitambar Jana v. Damodar Guchait’ For the sake of convenience, reference may 


1 ea 46 Bom. L.R. 308, P.C. 8 (1942) 45 Bom. L.R. 707. 
2 (IÐl4)17 Bom. L.R. 208. 4 (1926) LL.R. 53 Cal, 664. 
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also be made to another decision of this Court reported in Shankar Hari v. Damodar 
Vyankaji.1 The test laid down in that case is, in the words of the head note, 
ag follows : ; 

“The expression ‘in accordance with law’ in art. 182(8) of the first schedule to the Indian 
Limitation Act, 1908, does not imply that the application must be successful. It may be in 
accordance with law for the purpose of that article and yet the applicant may not be entitled to 
any relief on account of circumstances other than there being any defect in the application itself. 
Where, therefere, notices required by the proviso to O. XXI, r. 16, of the Civil Procedure Code, are 
not given to the decree-holder and the judgment-debtors, the application for execution does not 
thereby cease to be in accordance with law.” 


A good deal of case law has centred upon the proper meaning to be given to the 
expression “‘in accordance with law,” and in the present case Mr. Thakor for the 
appellants has contended that in this case the application for execution, namely, 
No, 563 of 1988;-cannot be said to be one in accordance with law, because leave of 
the Court as required by r. 9 of O. XXX of the Civil Procedure Code was not 
obtained, and since the obtaining of the Court’s leaveisa condition precedent to the 
issuing of the execution, that application cannot be said to be in accordance with 
law. If the interpretation placed upon the words “in accordance with law” in 
Sadashiv v. Narsingrao is correct, then it is obviousthat Mr. Thakor’s contention 
is not well founded. If, on the other hand, the test laid down in Gopal Parsharam 
v. Damodar Janardan, following the Calcutta decision, is correct, there is a good deal 
to be said in favour of the contention. As there is no direct case deciding this 
point with reference to O. XXX, r. 9, of the Code of Civil Procedure, it is desirable 
that this question should be determined byalarger bench. We, therefore, frame 
the question for determination by a full bench and that question is this: 


“Whether the application for execution, i.e. Darkhast No. 565 of 1989, is an application in 
accordance with law?” 


We also direct that the case papers may be laid before the learned Chief Justice 
in order to enable him to constitute a full bench for the determination of the 
question above referred to. 


The reference was heard by a full bench consisting of Chagla C. J., Bavdekar J. 
and Dixit J. 


R. J. Thakor, with N. C. Shah, for the appellants. ’ 
G. R. Madbhavi, with A. G. Kotwal, for respondent No. 1. 


Cuaca C.J. The question we have to consider in this full bench is whether a 
certain darkhast was in accordance with law within the meaning of art. 182 of the 
Indian Limitation Act. ° 

The decree that was sought to be executed was passed on September 28, 1987, 
and that decree was passed in a suit filed by a receiver on behalf of a firm against 
another firm. In these two firms there was a common partner. On April 5, 1988, 
an application for execution was made by darkhast No. 565 of 1988 and the 
executing ‘Court made an order in favour of the plaintiff directing sale of certain 
property belonging to the defendants. From thatorder an appeal was filed to this 
Court and this Court held that the plaintiff was not entitled to have execution 
issued and dismissed the darkhast. This Court came to that conclusion on the 
ground that as there was a common partner between two firms who were parties 
to that suit and as no leave was obtained under O. XXX, r. 9, execution could not 
proceed. Then the present darkhast was filed on December 9, 1941, and the 
question that has been agitated in the Courts below is whether this darkhast was 
in time, and it is not disputed that this darkhast would only be in time provided 
the earlier darkhast of 1988, darkhast No. 565 of 1988, was a darkhast made in 
accordance with law within the meaning of Art. 182. 

Turning to O. XXX, r.9, it applies the whole of O. XXX to suits between a firm 
and one or more of the partners therein and to suits between firms having one or 
more partners in common. Then it proceeds to deal with execution of decrees 
passed in such suits and the provision is that no execution shall be issued in such 


1 (1044) 47 Bom. L.R. 104. 
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suits except by leave of the Court, and on application for leave to issue such execu- 
tion all such accounts and inquiries may be directed to be taken and made and 
directions given as may be just. Looking to the plain language of this rule, if is 
clear that leave of the Court is not made a condition precedent to the maintain- 
- ability of execution proceedings. All that the rule provides is that the Court 
shall not issue execution unless its leave has been obtained. Therefore, a darkhast 
may be filed and may be maintained without the leave of the Court, but if the 
decree-holder wants the assistance of the Court for the issuing of execution, ‘he 
cannot get that assistance unless the leave of the Court has been previously 
obtained. Therefore, when darkhast No. 565 of 1988 was filed, there was no defect 
in the darkhast itself. The darkhast was in accordance with law. Nor was there 
any incapacity in the Court to give the relief which the decree-holder sought. 
In that particular darkhast the decree-holder wanted attachment of the property 
belonging to the judgment-dettor and the sale of that property.- It cannot be 
said that the. Court to which the decree-holdar applied for execution had not the 
power to give the relief which the decres-holde> sought. Therefore, as I said before, 
there was neither any infirmity in the darkhast itself nor any incapacity in the 
Court to grant the relief sought by the deerze-holder. 

It has been attempted to be argued by Mr. Thakor that the leave which is 
contemplated by O. XXX, r. 9, is to be given by theCourt passing the decree.and 
not the executing Court. We are unable to accept that contention, because it is 
clear that the latter part of O. XXX., r. 9, deals not with the trial Court but with the 
executing Court. ereas the first part deals with suits, the second part deals 
with a stage when the suit has come to an end and a decree has been passed and 
the decree-holder is attemptirg to execute the decree. Therefore the Court 
contemplated by O. XXX, r. 9, is not the trialCourt but theCourt executing the 
decree. It has been further argued by Mr. Thakor that the decree-holder did not 
comply with the provisions of O. XXI, r. 11, inasmuch as in its application he did 
not indicate the proper relief that he wanted from the Court. According to 
Mr. Thakor, the only relief that the Court could give when an application for 
execution is made in a suit which falls under O. XXX, r. 9, is to direct accounts 
and inquiries before any order for execution ctuld be made, and according to 
Mr. Thakor when a decree-holder applies in such suits for execution, he should 
mention in his application that the relief he requires is inquiries and accounts to be 
taken as contemplated by O. XX X,r.9. That again,in my opinion, is an untenable 
contention because O. XXX, r. 9, gives the power to theCourt before it gives the 
relief required by the decree-holder to order, accounts and inquires. But there is 
no obligation upon the Court so todo. The Court may dispense with the accounts 
and inquiries and may give the relief asked for, aud therefore the relief which the 
decree-holder has got to ask is one of the reliefs contemplated by O. XXI, r. 11(g). 
When he comes to Court for such a relief, the Court would apply its mind to the 
facts of the case and the Court may say that mstead of giving the relief it will first 
order inquiries and accounts, or the Court may say that in a particular case accounts 
and inquiries are not necessary and the relief mav be given straightaway. There- 
fore, in our opinion, it was not Incumbent upon the decree-holder in his application 
for execution to state that the nature of tre relief required was accounts and 
inquiries contemplated by O. XXX, r. 9. 

Several cases have been cited at the bar in order to draw our attention to what 
is the proper test to be applied in order to determine whether a particular application 
is or is not in accordance with law. I always think it rather unsafe to lay down 
general tests irrespective of the particular facts which have got to be found in a case 
in order to apply a particular test. Whether a particular application is or is not 
in accordance with law must largely depend udon the nature of the application and 
the circumstances under which it came to be made, and to lay down a sort of an 
all pervasive test to be applied to all applicetions would be not only unsafe but 
almost an impossible task. Turning to thase authorities, the one on which 
Mr. Thakor has strongly relied is a decision reported in Gopal Parsharam v. 
Damodar Janardan.*+ In that case the test that was laid down was that if it was 
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possible for the Court to issue execution upon an application for execution, i.e. 
if it was within the power of the Court to grant the kind of relief asked for, though 
inethe. particular case the relief may not, on the merits, be granted, owing to some 
finding on facts not to the nature of the application itself, then the application 
would be in accordance with law. -When we turn to the facts of that case, an 
application was made by the decree-holder for rateable distribution unders. 78. 
The Court had no power to order a rateable distribution at the instance of a decree- 
holder whose decree was not a decree for money, and therefore on those facts the 
Court came to the conclusion that the application for execution was not in accord- 
ance with law. But even if we apply that test to the facts of this case, the test 
would be satisfied because it cannot be said that in this case it was not within the 
power of the Court to grant the kind of relief which the decree-holder asked, viz. 
attachment and sale of the property of the judgment-debtor. As against this 
there is an eker decision of this Court reported in Sadashiv v. Narsingrao.} 
Tn that case an application to execute a decree was filed in the absence of the 
conciliator’s certificate required by s. 47 of the Dekkhan Agriculturists’ Relief 
Act, and although that section provided that no suit and no application for execu- 
tion of a decree passed before the date on which this Act came into force, to which 
any local agriculturist residing within any local area for which a conciliator has 
been appointed is a party, shall be entertained by any civil Court unless the 
plaintiff produces a certificate, the Court held that the application for execution 
was in accordance with law. It will be noticed that the language of s. 47 is much 
stronger than the languge of O. XXX, r.9. Whereas O. XXX,r. 9, merely requires 
leave before execution can issue, s. 47 precluded the Court from entertaining 
at all an application for execution. Even so, Mr. Justice Heaton and Mr. Justice 
Shah took the view that such an application without the conciliator’s certificate 
was an application in accordance with law. Another decision of this Court which 
has been referred to is one reported in Shankar Hari v. Damodar Vyankayi2 
There the Court was considering an application for execution made under O. XXI, 
r. 16, and in that case notices were not given to the decree-holder and the judgment- 
debtor as contemplated by that rule. Even so, Mr. Justice Macklin and Mr. Justice 
Lokur held that the application for execution was in accordance with law, and 
the reason why they so held was that the applicant in that particular case might 
not be entitled to any relief on account of circumstances other than there being any 
defect in the application itself. When we turn to O. XXI, r. 16, we find that 
where a decree has been transferred by assignment, notice has to be given to the 
transferor and the judgment-debtor, and the decree shall not be executed until 
the Court has heard their objections to its execution. Therefore, under O. XXI, 
r. 16, also execution is postponed unless some act has been done by the Court. 
Under O. XXX, r. 9, also execution has to be postponed until after leave has been 
obtained from the Court by the decree-holder. Therefore, under both these rules 
the fact that relief cannot be granted is not due to any defect in the application 
for execution itself, but relief has to be postponed because something has got to be 
done subsequent to the filing of the darkhast. 

Therefore, in our opinion, the question that is decisive of this matter is whether 
leave under O. XXX) r. 9, was a condition precedent to the filing of the darkhast. 
If it was, then certainly the darkhast was not in accordance with law. If the 
leave contemplated by O. XXX, r. 9, was not a condition precedent to the filing 
of the darkhast itself, but merely to the issuing of the execution, then there was no 
defect in the application, the application was in accordance with law, and the 
mere fact that leave was not obtained did not in any way make the darkhast one 
which was not in accordance with law. 

We would therefore answer the question submitted to us in the affirmative. 


Answer accordingly. 


1 (1014) 17 Bom. L.R. 208. 2 (1944) 47 Bom. L.R. 104. 
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Before the Howble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar, and 
Mr. Justice Tendolkar. 


CHANDU SAJAN PATIL v. NYAHALCHAND PANAMCHAND * 
MARWADI.* 


Public way—Procession—Non-religious character—Rigart to conduct such procession through public 
way—Declaratory suit—Whether proof of special damage necessary—Limitations to right to 
conduct processions —Dasera procession—Music, whethcr accompaniment to such processton. - 

A citizen or a community or a section of a community has an inherent right to conduct 
a non-religious procession through a public road. He has also the right to file a declaratory 
suit without proof of special damage. Any such inherent right is subject to the right of other 
citizens also to use the highway in a lawful manner and also subject to any orders issued by 


the State for the purpose of preventing breaches of the public peace and for maintaining 


law and order. . 

The question whether a procession has a right to play music or not {§ always a question 
of fact. It would depend upon whether music is an appropriate observance of the particular 
procession. - 

Sadagopa Chariar v. Rama Rao, Manzur Hesan v. Muhammad Zaman? and Martin 
& Co. v. Faiyas Husain,® followed. 


Suir for declaration. 

Nyahalichand and others(plaintiffs) were Hindu residents of the village of Sakur 
in the Sangamner taluka of the Ahmednagar district. On the occasion of Dasera 
(Vijaya Dashmi) in the year 1988 the plaintiffs took out a procession through the 
public streets of Sakur with music, when they were obstructed near the Pandhari 
mosque by the defendants Chandu Sajan Pati and others, who were the Mahome- 
dan residents of the village. At the instance of the defendants the police and the 
Magistrate prohibited the Hindus (represented by the plaintiffs) from marching 
in procession playing music past the mosque unless they obtained a declaration of 
their right from a civil Court. 

On November 28, 1988, the plaintiffs filed a suit for a declaration that they 
had a right to take out religious and other processions accompanied by music along 
certain public streets of Sakur even while passing the Muslim mosques on the road. 
They also prayed for a permanert injunction restraining the defendants from inter- 
fering with the rights of the Hindu community of Sakur. 

The trial Court found that the plaintiffs had an inherent right to take out 
religious and other processions accompanied with music along the Bazar Peth Road 
opposite the Pandhari mosqu2 and Panothyancha Road. It granted the injunction 
sought and made the followmg declaration :— 

“ Tt is declared that the plaintiffs, both in their individual capacities and as members of the 
Hindu community, have a right to take out religious and social processions accompanied by 
music along the Bazar Peth Road opposite the Panihari Mosque and Panothyacha Road at 
Sakur, even whilst passing the mosque, subject to any order or directions issued by the Magistrate 
or the Police for preventing breaches of public peace or obstruction of the thoroughfares or for 
other matters mentioned in s. 144 of the Code of Criminal Procedure or under other statutory 
provisions or for regulation of traffic, provided that the exercise of such right does not amount to a 
nuisance recognised by law. 


The decree was affirmed by the Assistant Judge on appeal. 

The defendants appealed to the High Court. 

The appeal was heard by Bavdekar and Dixit JJ., on June 17, 1948, when their 
Lordships made a reference to a full bench in the following terms :— 


BavDEKAR J. This case is concerned with the right of the Hindu community 
of the village Sakur to conduct cheir religious and social processions accompanied 
with music along certain public thoroughfares abutting upon Muslim mosques. 


* Decided, October 15,1948. Second Appeal Suit No. 1190 of 1988. 
No 161 of 1045, against the decision of B. V. 1 (1907) L. R. 841. A. 98, 


Manjeshwar, Extra Assistant Judge, at Ahmed- s.c. 9 Bom. L. R. 663. 
nagar, in Appeal No 188 of 1942, confirming _ 2 (1924) L. R. 52 1. A. 61, 
the decree passed by V. R. Paralkar, Civi 8.c. 27 Bom. L-R. 170. 


Judge (Junior Division); at sangammer, in 8 (1048) 47 Bom. L. R. 575, PO 
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The Hindus claimed a right to carry both religious as well as social processions 
accompanied by music along the mosques and they said that they were exercising 
such aright from times immemorial, but in 1988 the Muslims obstructed the Dasara 
procession from marching with music near Pandhari mosque and there was an order 
passed by a Magistrate prohibiting the Hindus from marching in ‘procession unless 
they obtained a declaration of their right from a competent civil Court. 

Now, at one time the view which was taken in this Court was that even though 
there was aright in members of any community to use the public highway as a 
publie highway, in case there was an obstruction to the right for any particular 
reason, no suit would lie without proof of special damage, and in one case, viz. 
Venkatesh Appashet v. Abdul Kadir, it was asserted that there was no right 
in the members of any community who were marching along the public highway 
in procession or otherwise to play music along the thoroughfare or to blow a 
trumpet. . 

So faras religious processions are concerned, it has now been well settled because 
of the ruling of the Privy Council in Manzur Hasan v. Muhammad Zaman? 
that in India there is a right to conduct a religious procession with its appropriate 
observances through a public street so that it does not interfere with the ordinary 
use of the street by the public, and subject to lawful directions by the Magistrates, 
and a civil suit for a declaration lies against those who interfere with a religious 

rocession passing along a public road together with its appropriate observances. 

ow, it is obvious that music may be an appropriate observance of a religious 
procession, and where it is such an appropriate observance, if there was an infringe- 
ment of a right to carry a religious procession with music, a suit would lie, and so 
far as the plaintiffs’ suit related to religious procession, we find no difficulty in 
the way of disposing of this matter ourselves. But the plaintiffs have sued for 
and obtained a declaration of their right to take out not only a religious procession 
but also a social procession accompanied by music along the roads upon which 
mosques abutted and the learned advocate who appears for the appellants raises 
before us a question whether there is a civil right in the plaintiffs of carrying a 
social procession along the roads accompanied by music, which right can be vindi- 
cated in a Court of law by suing for a declaration of their right. The learned 
advocate says in that connection we are bound by the ruling of this Court which 
will be found in Sanganbasavaswami v. Baburao Ganesh.2 That was a case of a 
oyasantol procession and it was held that a civil suit lies to establish the right of 
members of the public to carry a religious procession through public streets; but the 
right does not extend to processions which are not religious. A procession which 
is social and which could not be said to be religious will be governed by that 
ruling. 

It is contended, however, on behalf of the respondents that even though the case 
of Sanganbasavaswami v. Baburao Ganesh is against them, there is authority for 
the proposition that members of any community have a right to use public highway 
not only for carrying a religious procession but also for carrying a social procession. 
It is true that the learned counsel has no authority from the Bombay High Court 
for this view. He has pointed out that there are several cases of the Madras 
High Court in which members of any community were held to have a right to carry 
_ not only religious but social processions along public highway, and it is contended 
that so far as the Bombay cases were concerned, they proceeded on the view not 
that there was no right in a member of a community to carry a religious procession 
or a social procession along the public highway, but they proceeded on the view 
even if there was such a right no suit would lie without proof of special damage. 
The learned counsel says that the view that the proof of special damage was 
necessary has been overruled by their Lordships of the Privy Council in Manzur 
Hasan v. Muhammad Zaman.4 , TORET 

Now, it must be conceded that the view has been taken in Madras High Court 


1 (31918) I. L. R. 42 Bom. 488, 8 R 48 Bom. L. R. 100. 
- 8.C. 20 Bom. L. R. 667. 4 (1924) LL.R. 47 AN. 151, 
2 (1924) 1 L.R. 47 All. 151, ` s.c. 27 Bom. L. R. 170, P.C. 
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that the right of members of any community to carry processions along the public 
highway extends not only to religious processions but also to social processions. 
For example in the case of Muthialu Chetty v.Bapun Saib! it was observed (p. 1419 : 

“ It is, on the other hand, a right recognised by law that persons may, for a lawful purpose» 

whether civil or religious, use a common highway by parading it attended by music, so that they 
do not obstruct the use of it by ocher persons.” 
Similarly, in Stvappachartv. Mahalinga Chetti,* the plaintiff, an artisan belonging to 
the goldsmith caste, sued for Camages on account of the defendants having forcibly 
stopped a marriage procession which he was conducting on the public highway. 
The defendants pleaded that it was not usual for people of the plaintiff’s caste to 
pass along the road (which lav in front of the Padubidre Pagoda) ‘in conveyance 
und with music.’ The Court held (p. 50) :— 

“ We do not concur in the opinion.,.that the procession was one which the plaintiff was un- 
authorised to institute. Being conducted by him on the public highway, Iis right so to make 
use of the highway could only be questioned by the magistrate, who, for preservation of the peace, 
might. if he saw sufficient grounds, interdict the procession.” 

This case was quoted with approval in a subsequent case Sundram v. The Queen: 
Ponnusami v. The Queen? though the latter case was a case of religious procession. 

The case of Velan Pakkirt Taragan v. Subbayan Samban‘ was, however, a case of 
a wedding procession which was a social procession. As in the present case, the 
plaintiffs came to the Court in that case because there was an order of theMagistrate. 
It was held in that case: 

“A person or body of persons who claim a right to go in procession along a public highway, 
can bring a declaratory suit to establish thatright against a person who threatens to obstruct it 
without allegation or proof of speciel damage.” 

It is no doubt true that in this connection the views of the Madras as well as the 
Bombay High Courts have been foraconsiderable time different from each other. 
As I have already mentioned, the Bombay view till the case of Baslingappa 
Parappa v. Dharmappa Basapva,* that the plaintiff who pleaded that his right to 
carry the procession along the public highway was obstructed by the defendant 
could not maintain the suit without proof of special damage. In the case of 
BaslingappaParappav. Dharmappa Basappa, following the case in Sadagopachariar 
v. Rama Rao,® the view which was taken was that proof of special damage was not 
necessary. The case of Baslingappa Parappa v. Dharmappa Basappa did not 
discuss the law on the point at length, but it departed from the previous rulings 
of this Court because the case in Sadagopalachariar v. Rama Rao went to their Lord- 
ships of the Privy Council in appeal and in Sadagopachariar v. Rama Rao’ the 
Privy Council upheld the decision of the Madras High Court. It would appear 
from the report of Sadagopalachariar v. Rama Rao that their Lordships were not 
concerned so much with the defendants’ right, but they said that the plaintiffs 
who claimed that the defendants had no right because they were the owners of the 
land had failed to prove that they were its owners. But all the same, following 
the view in Sadagopalachariar v. Rama Rao, Baslingappa Parappa v. Dharmappa 
Basappa took the view that no proof of special damage was necessary and so far 
as that question is concerned the difference is now set at rest by the ruling of their 
Lordships of the Privy Council in Mangur Hasan v. Muhammad Zaman. 


There are two things, however, which may be observed inregard to this question. 
In the first instance the righ: to carry out the religious procession | which was 
asserted by their Lordships of the Privy Council in Manzur Hasan’s casewas in con- 
nection with religious procession, but the case was a case of religious procession and 
it was, therefore, not necessary to go into the question whether the same principle 
applied to a social procession. In Martin & Co. v. Fatyas Husain,® however, where 
also they were concerned with a religious procession, they said (p. 577) :— 


1 - (1880) I.L.R. 2 Mad. 140 6 (1002) I.L.R. 26 Mad. 876. 
2 (1862) 1M. H.C. 50. 7 (1907) L. R. 84 I. A. 98, ` 
8 (1882) I.L.R. 6 Mad. 208, F.B. 8. C. 9 Bom. L. R. 668. - 
4 (1918) LL.R. 42. Mad. 271, F.B. 8 (1924) I.L.R. 47 All. 151. 7 
5 (1910) LL.R. 34 Bom. 571, 8.c. 27 Bom. L. R. 170, P.C. 
8.0.12 Bom. L. R. 586 9 (1948) 47 Bom. L. R. 575, P.C. 
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“This right as a normal user of the highway does not originate in custom. Whether a 

highway could be dedicated subject to such a custom need not be considered.....The rights of 
the plaintiffs therefore are’ no more and no less than the rights of any member of the public, 
and subject to questions of danger or disorder there seems no reason why a member of the 
public should not convey along an open street as part of a normal use of the street articles 
of any height.” ; 
The right even to conduct a religious procession appears, therefore, to be a right 
inherent in every member for hormal use of the highway. If that is so, it would 
be difficult to make any difference between a religious procession and a social 
procession. 

We, therefore, think that the following question should be referred to a full bench. 

“Whether a civil suit will lie to establish the right of members of the public to carry a 
non-religious procession through the public streets ? 

We would not.like to add the words ‘‘accompanied by music” because, in our 
view, in the case of all processions in view of their Lordships’ ruling in Manzur 
Hasan v. Muhammad Zaman! whether there was a right to have music accompany- 
ing the procession would depend upon whether music was an appropriate observance 
or not, 


The reference was heard by a full bench consisting of Chagla C. J., Gajendragad- 
kar J., and Tendolkar J. 


K. T. Pathak, for the appellants. 
J. C. Shah, with N. C. Shah, for respondents Nos. 1 to 4. - 


Pathak. Plaintiffs claim aright to take outa procession for social purposes. 
The question for decision is whether the plaintiffs are entitled to bring a suit to 
establish such right without proof of special damage. 

The leading case on the subject is Manzur Hasan v. Muhammad Zaman.* That 
case relates to a religious procession. The Privy Council have not therein overruled 
Venkatesh Appashet v. Abdul Kadir,® although they have disapproved of the 
rulings in Satke valad Kadir Sausare v. Ibrahim Aga valad Mirza Aga,“ Kazi 
Sujaudin v. Madhavdas® and Baslingappa Parappa v. Dharmappa Basappa.’ In 
Venkatesh Appashet v. Abdul Kadir, a suit for a declaration of a right to take 
out a procession playing music was held to be not competent. 

So also Virupaxappa v. Sherif Sab’ is still good law. 


[TznpoLKan J. Virupazappa v. Sherif Sab must be deemed to have been 
overruled by the Privy Council in Manzur Hasan v. Muhammad Zaman as the 
former case follows Satku valad Kadir Sausare v. Ibrahim Aga valad Mirza Aga 
and Kazi Sujaudin v. Madhavdas, both of which have been expressly disapproved 
of by their Lordships. ] 

Manzur Hasan v. Muhammad Zaman talks of right to take out a procession 
with appropriate rites and observances. It does not refer to music. The question 
is what is an appropriate observance. That point has been discussed in Maiyaz 
Husain v. Municipal Board, Amroha? at p. 245. The case later on went before the 
Privy Council and is reported in 47 Bom. L.R. 575. The rule laid down by their 
Lordships is that every citizen has an inherent right to carry on the normal user 
of a highway provided he does not obstruct the right of the other citizens. 


[Cuacua C.J. But it was held in that case that a suit would lie without proof 
of special damage if there was an interference with the inherent right. Whether 
the exercise of the right would amount to a nuisance is a question for the executive 
to decide. We are here concerned only with the legal right. | 

It is for the plaintiffs to prove that the procession which they want to take out 
is a normal user. Take for instance a marriage procession. It is a normal user. 
But will taking out a social procession amount to a normal user? 

1 (1924) LL.B. 47 Al. 151, .. toate I. L, R. 2 Bom. 487. 

8.c. 27 Bom. L R. 170, P.C. (1898) I. L. R. 18 Bom. 693. 

2 (1924) L. R. 52 I. A. 61, (1910) I. L. R. 84 Bom. 571, 

g.c. 27 Bom. L. R. 170. 8.c. 12 Bom. L. R. 586. 
8 (1918) I. L. R. 42 Bom. 438, (1909) 11 Bom. L. R. 872. 
: 8.c. 20 Bom, L. R. 667.. [1989] All. 287. 
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[Cnacua C.J. What is the English law as regards processions? Does it re- 
cognise an inherent right in every citizen to take out a procession on a highway ?] 

(Shah. Satku valad Kadir Sausare v. Ibrahim Aga valad Mirza Agat discusses 
the English law at p. 467. Also refers to Baslingappa Parappa v. Dharmappa 
Basappa,? Sadagopa Chariar v, Rama Rao? at p. 100 and se aad v. Rama 
Kaot at p.884.) 


[CmacLa C. J. Are there any cases of non-religious processions ? ] 


Refers to Velan Pakkiri Taragan v. Subbayan Samban.5 In Muhammad Jalil 
Khan v. Ram Nath Katua! the case arose out of religious procession, but there are 
observations in it at pp. 489-499 as regards non-religious processions. Sivappa- 
chari v. Mahalinga Cheti? is a case of marriage procession while Muthialu Chetii 
v. Bapun Saib® is a case of social procession. These two cases were considered 
by the full bench in Sundram v. The Queen: Ponmusami v. The Queen.® 


[Cuaaua C. J. No specific question was referred to the full bench and the 
decision is vague. Sivappachart v. Mahalinga Chetti and Velan Pakkiri v. 
Subbayan Samban are clear cases of non-religious processions. ] 

(Shah. There is one more Madras decision in Andi Moopan v. Muthuveera 
Reddy.*°) 

Ademson v. Arumugem" is in my favour. In Sanganbasavaswami v. Baburao 
Ganesh!? the right to bring a civil suit to establish the right of taking out non- 
religious procession was not recognised. 


[GAJENDRAGADKAR J. Sanganbasavaswami v. Baburao Ganesh? was decided 
on the facts of that case. The larger question as to rights of citizens was not 
argued. | 

Declaration of rights of citizens should be granted by the Court subject to the 
consideration of the rights of others. See Hussain Khan v. Krishnan Servai.4 


[GAJENDRAGADKĘAR J. Subsequent to the Privy Council ruling the Calcutta 
High Court has alsoheld in Mandakinee Debee v. Basantakumaree Debee, that the 
rule of English law which required procf of special damage is not applicable 
to India. | 


[Cuacnta C. J. The narrow question for decision is whether a citizen has an 
inherent right to take out procession on a highway. If he has, then he can bring 
a suit to establish that right without proof of special damage.} 

All the cases are based not on inherent might but on custom or facts. 


[Cuaca C. J. Can it be said that a citizen joining a procession is doing something 
unlawful ? ] 

Plaintiffs user of a road may not be unlawful, but if it disturbs my lawful right, 
then it should be restrained. 


[Cuaca C. J. The right we are considering is of the plaintiff and not of the 
defendant. It will be open to you to argue before the division bench as to what 
the declaration should take so as to protect the defendant’s right. | 


Shak. English law is considered in Halsbury’s Laws of England, Vol. XVI, p 
362, para. 484. See also Tarling v. O’Riordan,® 

Organizing a procession on a highway is not disallowed. It is only unreasonable 
user of the highway that is prohibited. Right to use a highway is a right to use 
it reasonably. It is subject to the right of other citizens to pass and repass or 
to the right of the State to intervene for the sake of public peace. ` 


1 (1877) I. L. R. 2 Bom. 457. 8 Ln I. L. R. 2 Mad. 140. 

2 (1910) I. L. R. 34 Bom. 571, 9 (1888) I. L. R. 6 Mad. 208, F.B. 
s.c. 12 Bom. L. R. 586. 10 (1915) 29 M. L. J. 91. 

8 (1907) L. R. 34 I. A. 98, 11 (1886) I.L. R. 9 Mad. 468. 
s.c. 9 Bom. L. R. 668. 12 (1945) 48 Bom. L. R. 100. 

4 (1902) I. L. R. 26 Mad. 376 18 (1048) 48 Bom. L. R. 100 

5 R I. L. R. 42 Mad. 271, F.B. 14 (1920) I. L. R. 58 Mad. 761 

6 (1980) I. L. R. 58 All. 484 15 (1988) I. L. R. 60 Cal. 1008 

7 (1862) 1 M. H.C. 50 16 a7) L. R. 2 Ir. 82. 
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Section 89(m) of the Bombay District Police Act, 1890, presupposes the right 

of the public to take out a procession. Plaintiffs are asking in this case merely 

for a declaration as to their right of user of highway in a reasonable manner. 
Pathak, was not called upon to reply. 


, Cur adv. vult. 


Cuacua C.J. The question referred to this full bench is whether a civil suit 
will ‘le to establish the right of members of the public to carry a non-religious 
procession through the public streets. A suit was filed on behalf of the Hindu 
community of Sakur against the Muslim community of the same place for a 
declaration that the Hindu community had a right to conduct religious and social 
processions accompanied with music along certain public thoroughfares upon” which 
certain Muslim mosques abutted. In 1988 the Muslims attempted to obstruct a 
Dasera procession from marching with music near one of the mosques. The 
Magistrate issuetl an order prohibiting the Hindus from carrying out their procession 
unless they qbtained a declaration of their right from a competent civil Court. 
Hence the suit. The suit was decreed by the trial Court and the decree was 
confirmed by the learned Extra Assistant Judge at Ahmednagar. The Muslims 
came in second appeal to this Court, and that appeal having come before Bavdekar 
and Dixit JJ., they referred the question, as I have set out, to a full bench. 


It is important to note that the suit was filed for a declaration without claiming 
any special damages, and it is not disputed that a suit for a declaration as to the 
right of a subject with regard to a public thoroughfare would always lie if special 
damages are claimed. But the difficulty arises when the suit is for a mere declara- 
tion. If there is an obstruction to a public thoroughfare, it constitutes a public 
nuisance, no special private rights are affected, and the public as a whole is inter- 
ested in the removal of the nuisance. Therefore, the law has provided that in case 
of a public nuisance no suit would lie at the instance of a private party unless he 
can show that he has suffered damages over and above what the public at large 
had suffered. Under s. 91 of the Civil Procedure Code, only the Advocate General, 
or two or more persons having obtained the consent in writing of the Advocate 
General, can institute a suit in respect of a public nuisance. But it must be borne 
in mind that a public nuisance may also affect private and individual rights. 
Every citizen has the right to use a public thoroughfare in a lawful manner. 
Equally so has a community or a section of a community, and if such a right is 
threatened or taken away, there is no reason why a suit should not lie for a declara- 
tion of such a right. This Court in Satku valad Kadir Sausare v. Ibrahim Aga 
valad Mirza Aga’ held that a civil suit in respect of an obstruction to a public 
road could not be maintained unless the plaintiffs could prove some particular 
damage to themselves personally in addition to the general inconvenience occasioned 
to the public. Sir Michael Westropp, Chief Justice, and Mr. Justice Melvill who 
decided: that case followed English precedents as to procedure, and at page 459 . 
the Chief Justice points out that, speaking generally, no action can, in England, 
be, maintained for a public injury. Therefore, action did not lie for obstructing 
a man’s passage in a highway, because, ordinarily, he has no more damage than 
others of the Queen’s subjects; but the party causing the obstruction must be 
proceeded ‘against by indictment. If, however, the person had sustained more 
particular damage by the nuisance than the public in general, then he might sue 
the party causing it. This decision, was followed in Kazi Sujaudin v. Madhavdas,?* 
Virupacappa v. Sherif Sab? and in Venkatesh Appashet v. Abdul Kadir.4 It may 
be noted that Sir Michael Westropp did not consider the question as to whether a 
subject had the right to take out a procession or join in one ọn a public highway. 
On the contrary, the learned Chief Justice emphasised the fact that His Majesty’s 
subjects at large had the right to pass and repass along a public highway so long 
as they did so peaceably and properly. The only point on which that decision 
turned was a purely procedural one, whether a suit would lie for the declaration 


1 (1877) I. L. R. 2 Bom. 457. 4 (1918) I. L. R. 42 Bom. 488, 
2 (1898) I. L. R. 18 Bom. 698. 8.. 20 Bom. L: R. 667. 
8 (1800) 11 Bom. L. R. 872. ' 
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of such a right without an averment of special damages. The question with regard 
to therightof taking out a procession was incidentally considered by Mr. Justice 
Heaton both in Virupazrappa v. Sherif Sab and in Venkatesh Appashet v. Abdul 
Kadir and according to that learned Judge a man had the right to use the streets 
as a thoroughfare, i.e., for the purpose for which streets were made, but he had no 
right to pass along a street playing music. We may point out that the right to 
play music has nothing to do with the right of taking out a procession. The 
question of music is more a question as to what are the appropriate observances 
that go with a particular procession. But a discordant and rather a significant 
note, in view of what the Privy Council subsequently decided, was struck by Sir 
Basil Scott, Chief Justice, sitting with Mr. Justice Batchelor in Baskingappa Parappa 
v. Dharmappa Basappa? In that case the plaintiffs sued on behalf of themselves 
and of other members of the religious commmity to have.a declaration of the 
right of marching in procession with a car along a particular publio road to certain 
temples and for an injunction restraining the defendants from interfering with the 
plaintiffs. The learned Chief Justice considared the decisions ui Satu valad 
Kadir Sausare v. Ibrahim Aga vaiad Muza Age and Kazi Sujaudin v. Madhavdas, 
but distinguished them by holding that those cases dealt with the question of the 
removal of a public nuisance. But the case before him was a suit for the declara- 
tion of the right of an individual community: to use the public road. According 
to him, although a declaratory suit might not lie for the removal of a public 
nuisance, it would certainly lie for asserting an individual right to use the public 
road. In coming to this conclusion he relied >n a decision in Sadagopachariar v. 
Rama Rao? which had been confirmed in appeal by the Privy Council. That 
case laid down that the right to conduct a poate procession through the public 
streets is a right inherent in every person, provided he does not thereby invade the 
rights of property enjoyed by others, or cause a public nuisance or interfere with the 
ordinary use of the streets by the public, and subject to directions or prohibitions 
for the prevention of obstructions to thoroughfares or breaches of the peace, and 
further that every member of the public and every sect has a right to use the 
streets in a lawful manner, and it lies on those who could restrain him in its exercise 
to show some law or custom having the force of law depriving him of the privilege. 
.—This case, therefore, enunciated two Important principles: The inherent right, 
apart from any custom, of every person to conduct a religious procession along~a 
public thoroughfare, and also the inherent r.ght of every subject to use public 
streets in a lawful manner. That decision was affirmed by the Privy Council in 
Sadagopa Chariar v. Rama Rao. Then comes the decision of the Privy Council in 
Manzur Hasan v. Muhammad Zaman* which set at rest the conflict of decisions 
between the different High Courts in India with regard to the right of conducting 
a religious procession through a public street. Lord Dunedin in delivering the 
Judgment of the Board first considered the question whether there was a right 
to conduct a religious procession with its appropriate observances along the high- 
way, and the answer he gave was In the affirmstive. Then he considered two other 
questions: one whether one sect can claim exclusive use of the highway for its 
worship. That claim was negatived. The other question was whether a civil 
suit lies against those who’ would prevent a procession with its observances 
and then the Privy Council points out that there was a discrepancy between Bom- 
bay decisions and Madras and Calcutta decisions. Their Lordships referred to the 
judgment of Westropp C. J. and Melvill J. in Sathu valad Kadir Sausare v. Ibrahim 
Aga valad Mirza Aga, and pointed out that that decision proceeded entirely on 
- English authorities which laid down the difference between proceedings by indict- 
ment and by civil action, and they observed that such a way of deciding a case 
was inadmissible, as the distinction between indictment and action in regard to 
what was done on a highway was a distinction peculiar to English law and ought 
not to be applied in India. The Madras and Calcutta view was that a suit for a 


1 (1910) I. L. R. 84 Bom. 571, s.c. 9 Bom. L. R. 668. 
s.. 12 Bom. L. R. 586. 4 (1924) L. R. 52 I. A. 61, 

2 ~ I. L. R. 26 Mad. 876. . g<.¢. 27 Bom. L. R. 170. 

8 (1907) L. R. 84 I. A. 93, 
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declaration would lie without proof of special damages, and their Lordships accepted 
that view as the correct view. It is perfectly true that the Privy Council was 
considering a case of a religious procession and the observations of their Lordships 
are naturally with reference to religious processions. The question we will have 
to consider is whether these observations have a wider import or they must be 
strictly confined to their context. <A later decision of the Privy Council in Martin 
& Co. v. Fatyaz Husain) laid down another important principle that the right 
to take out a religious procession was not dependent upon any custom, but was an 
inherent right, subject, of course, to the rights of other members of the public 
to pass and repass along the same streets and subject to the powers of the appro- 
priate authorities controlling traffic and preventing disturbances. Here, again, 
the question would arise whether the inherent right of the members of the public 
is confined to taking out a religious procession or whether it extends even to 
non-religious processions. 

It is difficult to see what is the distinction in principle between the right of 
conducting a religious procession along a public thoroughfare and the right of 
conducting a non-religious procession. The right, it seem to us, depends upon 
the lawful and reasonable user of a highway. Can it be said that conducting a 
non-religious procession along a thoroughfare is a less lawful and reasonable user 
. of a highway than conducting a religious procession? It has been suggested that 
the Privy Council in Mansur Hasan v. Mohammad Zaman confined its decision to 
religious processions because of the peculiar conditions prevailing in India. If 
that were so, the Privy Council would have been at pains to make it clear that their 
decision should not be extended beyond what it actually decided. The observa- 
tions of the Privy Council seem to us more of a general character rather than as 
being confined to its particular context. Further, if religious processions are a 
peculiar feature of Indian life, equally so are non-religious processions. A marriage 
procession going through a public road is as familiar a sight if not more than a 
religious procession. The principle that emerges. according to us from the two 
Privy Council decisions in Mansur Hasan v. Muhammad Zaman and Martin & Co. 
v. Syed Fatyaz Husain is that when a subject has an inherent right with regard 
to the user of a highway, he can maintain a suit for a declaration of that right 
` without proof of special damages. . The Privy Council does not lay down that the 
only inherent right that a subject has is to join in a religious procession or to 
conduct a religious procession, and no authority has been cited to us which holds 
that the right to conduct a non-religious procession is not as much an inherent 
right as to conduct a religious procession. On the contrary, there are several 
decisions to which. we shall presently refer which have put non-religious processions 
on the same footing as religious processions. In Sivappachari v. Mahalinga Chetti? 
the plaintif sued the defendants for having forcibly stopped a marriage procession 
which he wasconducting ona publichighway. The District Munsif awarded damages 
to the plaintiff. The Additional Principal Sadar Amin in appeal disallowed the 
plaintiff’s claim on the ground that the persons of the plaintiff’s caste had no right 
to institute such marriage processions. The High Court disagreed with the opinion 
of the Additional Principal Sadar Amin that the procession was one which the 
plaintiff was unauthorised to institute, and it added that the procession being one 
which was conducted by the plaintiff on the public highway, his right so to make 
use of the highway could only be questioned by the Magistrate, who, for the 
preservation of the peace, might, if he saw sufficient grounds, interdict the proces- 
sion. The defendants had no right of preventing the plaintiff from carrying out 
the procession. Sundram v. The Queen: Ponnusami v. The Queen? is a case of 
religious procession which was referred to with approval by the Privy Council in 
Mansur Hasan v. Muhammad Zaman. But the learned Chief Justice Sir Charles A. 
Turner at page 215 refers to the decision of the Sadar Court in Sambalinga Murt? 
v. Vembara Govinda Chetti.4 In that case a guru of the Devanga caste sued to 
establish his right to be carried in a palanquin in procession through certain streets 
in Salem attended by his disciples with bands of music. The defendants pleaded 


1 (1948) 47 Bom. L. R. 875, P.C. 3 Creel L. R. 6 Mad. 208, F.B. 
2 (1862)1 M. H. C. 50. 4 (1857) M.S. D. 288. 
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that it was contrary to custom for people of the plaintiff’s caste to-go in procession 
through streets inhabited by the people of the defendants’ caste, and a full bench 
of the Sadar Court held that the right claimed was a natural right inherent in every 
subject of the State, and it lay on those who sought to restrain the plaintiff in his 
exercise of it to prove some law or custom having the force of law depriving him 
of the right. Therefore, the lawful user of a nighway is a natural right inherent 
in every subject. It is not for the plaintiff to establish that right, but it is for 
the other side to prove some law or custom which would deprive him of that right. 
Velan Pakkini Taragan v. Subbayan Samban' was again a caseof marriage procession, 
and the plaintiffs filed the suit against the defendants for a declaration that they 
were entitled to conduct their marriage procession along the public road, and the 
Court held that such a suit would lie without allegation or proof of special damage. 
In Muhammad Jalil Khan v. Ram Nath Katna,? ir. Justice Sulaiman and Mr. Justice 
Young were dealing with a case of religious procession, but at page 490 they do 
say that taking out of a procession accompanied with music, whether as a part of 
religious worship or not, is within the civil rights of a community, but not an ex- 
clusive use of the highway for worship. In English law, to organise or take part 
in a procession on & public highway is not necessarily a nuisance. It is only a 
nuisance when such a procession constitutes an unreasonable user of the highway 
or would naturally result in an obstruction. (See Halsbury, Vol. XVI, p. 862). 
Our attention has been drawn to a decision of this Court reported in Sanganbasa- 
vaswami v. Baburao Ganesh. In that case Sir Harilal Kania, Acting Chief Justice, 
in his judgment took the view that the right of the members of the public to carry 
a religious procession through the public strests does not extend to processions 
which are not religious. But with very great respect, that observation of the 
Acting Chief Justice was entirely obiter because the suit was founded only on the 
claim to take out avyasantel procession which the plaintiffs alleged was a religious 
procession. The lower appellate Court held as a fact that the procession which the 
laintiffs wanted to carry out was not a religious procession, and Mr. Justice Kania 

held that in second appeal the High Court was bound by that finding of fact. 
The plaintiffs did not allege in the alternative that they had a right to take out a 
non-religious procession and therefore the question of that right did not at all 
arise for determination. Besides this point was apparently not fully argued because 
the judgment mentions that “In answer to Court Mr. Desai admitted that in no 
decided case he had found such a general right admitted, conceded or upheld.” 

The question really, therefore, resolves itself into this. Has a citizen or a 
community or a section of a community an inherent right to conduct a non-reli- 
gious procession through a public road? Ifhe has such a right, and in our opinion 
he undoubtedly has, then it must inevitably follow that he has also the right 
to file a declaratory suit without proof of special damages. It must be made 
clear that any such inherent right is subject to the right of other citizens also 
to use the highway in a lawful manner and also subject to any orders issued by the 
State for the purpose of preventing breaches of public peace and for maintaining 
law and order. The question whether a procession has a right to play music or 
not is always a question of fact. It would depend upon whether music is an appro-: 
priate observance of that particular procession, and Bavdekar and Dixit JJ. were 
right in not adding the words “accompanied by music” to the question they have 
submitted to us. l 

We would, therefore, answer the question submitted to us in the affirmative, 
but we would amend the question by adding the words ‘‘ without proof of special 
damages.” 

When the appeal went back to the division Court for final disposal, Bavdekar 
and Dixit JJ., after hearing the parties, delivered the following judgment on. 
March 25, 1949. á 


BAvVDEKAR J. The full bench has now given a reply to the question which was 
referred to them in the affirmative and amended the question by adding the 


1 (4018) I L. R. 42 Mad. 271, F.B. 8 11945) 48 Bom. L. R. 100. 
2 (1981) I. L. R. 53 All. 484. 
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words ‘‘without proof of special damages” which our reference shows were 
inherent in the question which was referred to the full bench. Inthat view, there- 
fore, the plaintiffs were entitled to the injunction which had been appliea for not 
only in respect of religious processions but also in respect of social processions. 
This, however, is subject to two restrictions, The first is already mentioned by 
the learned trial Judge in the order which he has given. That is with regard to 
the jnjunction being subject to any order or directions issued by the Magistrate 
or police for preventing breaches of public peace or obstruction of the thoroughfares 
or for other matters mentioned in s. 144 of the Code of Criminal Procedure or under 
other statutory provisions or for regulation of traffic. It is quite clear, however, 
that the right of the plaintiffs is also subject to the rights of members of other 
communities also to use the highway in a lawful manner. We would add these 
words in the decretal order of the learned trial Judge before the words which 
we have just quoted and after the word ‘‘ mosque.” 

This right the plaintiffs will have only in case music is an appropriate accompani- 
ment to the religious or social processions in question. 

With this modification the appeal of the defendants is dismissed. The order 
as to costs of the parties will be that the plaintiffs will recover 8/4 ths of the costs 
from the defendants throughout. The defendants will bear their own costs. 


Appeal dismissed. 
CRIMINAL APPELLATE. 


Before the Hon ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 


EMPEROR v. BHIKU RAMCHANDRA SHINDE.* 

Bombay Bublic Security Measures Act (Ron. VI of 1947), Secs. 2(1) (b) and(6)+—Order—Sattsfaction 
of detaining authority to be proved—Plea of not guilty amounts to challenging of order—Indian 
Evidence Act (I of 1872), Sec. 114—-Presumption as to official acts. 

In the ease of an offence under s. X1) of the Bombay Public Security Measures Act, 1947, 
the burden lies upon the prosecution to establish every ingredient which goes to constitute 
the offence, the most important of which is that the detaining authority was satisfied as to 
the matters set out in the section before the order is made. It is not sufficient to tender the 
order which states that the detaining authority is satisfled. The detaining authority must 
step into the box and make that statement on oath in order to enable the accused to chal- 
lenge that statement, if so advised, in cross-examination. The satisfaction is not that of the 
Court. The law has left it to the detaining- authority to be satisfied; and the least that the 
prosecution can do is to prove that the detaining authority was satisfied. 

Emperor v. Abdul Majid, followed. 

Section 114 of the Indian Evidence Act, 1872, is not mandatory. In any particular case 
it is left to the Court to raise a presumption as to the validity of official acts. Where, however, 
the liberty of a subject is either restricted or taken away, the Court should not raise a presump- 
tion as to a very essential ingredient which constitutes the offence. Where the validity of 
the order has itself to be established by the prosecution, as it is only the contravention of a 


“Decided, December 6, 1949. Criminal Ap- order, or by such authori 
peal No. 688 of 1949, by the Government specified therein, he sh 


or person as may be 
not be in any such 


of Bombay agamst an order of conviction 
Sensi by D. G. Ghugale, City Magistrate, 
oong, reversed on appeal by N. S. Metrani, 
Extra Additional Sessions Judge, Poona. 
{The material portions of the section run 
thus :— 

2. (1) The Provincial Government may, 
if it is satisfied that any person is acting in a 
manner prejudicial to the public safety, the 
maintenance of public order, or the tran- 
quillity of the Province or any part thereof, 
make an order. 

* * t 

(b) directing that, except in so far as he 

may be permitted by the provisions of the 


area or place in the Province as may be speci- 
fled in the order : 


(6) If any person contravenes any order 
made under thi: section, he shall, on conviction, 
be punishable with imprisor ment for a term 
which may extend to one year or with fine, 
or with both, and if such persou has entered 
into a bond in pursuance of the provisions cf 
sub-section (2), his bond shall be forfeited, and 
any person bound thereby shall pay the penalty 
thereof or show cause to the satisfaction of the 
Court why such penalty should not be paid. 

1 (1949) 51 Bom. L. R. 568. 
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valid order which constitutes an offence, the prosecution cannet ask the Court to presume 
that the order is valid. 

When an accused person pleads not guilty to the charge of having contravened a valid 
order, the validity of the order is challenged by the plea itself. In order to convict the 
accused the presecution has to establish in such a case the validity of the order. It is not 
necessary for the accused expressly to state that he challenges the validity of the order. 


ORDER under the Bombay Public Security Measures Act, 1947. 

On March 6, 1948, the District Magistrate of Poona issued the following order : 
‘Whereas I, S. G. Barve, I.C.8., District Magistrate, Poona, am satisfied that the person 
known as Mr. Bhiku Ramchandra Shinde of Poona is actmg in a manner prejudicial to public 
safety and maintenance cf public order in Poona. 

Now, therefore, in exercise oc the powers conferred by clause (b) of sub-section (7) of section 2 
of the Bombay Publie Security Measures Act, 1047, L S. G Barve, I.C.S., District Magistrate of 
Poona, hereby direct that the said Bhiku Ramchandra Shinde of Poona shall not be in Poona 
District.” ° 


The above order was served on the accused on March 11, 1948. 

The accused complied with the order by leaving the district of Poona. 

On May 8, 1948, the accused was found in the city of Poona. 

The accused was therefore tried by the City Magistrate of Poona, At the 
trial, the order of externment was put in through the Police Sub-Inspector Nasir- 
khan. In his cross-examination he stated :— 

“I do not know the reason why the accused wes externed. I cannot produce the corres- 
pondence as to what District Magistrate made to pass the order. I do not know the history of the “sw, 
accused. Mr. Kurle produced the accused before me and Iarresed him. I have seen the accused 
before he was externed.”’ 

The trying Magistrate convicted the accused of disobedience of the order under 
s. 2(6) of the Act, and sentenced him to suffer rigorous imprisonment for two 
months. 

On appeal, the Additional Sessions Judge, following Emperor v. Abdi Majid 
(51 Bom. L. R. 568), reversed the conviction and sentence, and acquitted the 
accused, observing as follows :— 

“Beyond producing the order (of externment) in the City Magistrate’s Court through the 
P. S. I. nothing was done by the prosecution to establish that good and sufficient materials were 
placed before the detaming authority, that the said authority applied its mind to those mate- 
rials, and that on acareful consideration of those materials he was satisfied that the appellant was 
acting in a prejudicial manner and having been satisded he made the order which was sought to 
be made binding upon the appellant. It is interesting to note that the P. S. 1. Nasirkhan, who 
produced the order, admits that he does not know the reason why the appellant was externed 
nor does he know the history of the accused. In fact he is densely ignorant as to the materials 
placed before the District Magistrate and the circumstances under which the District Magistrate 
made the order. The detaining authority should have stated from the witness-bax the grounds 
on which he was satisfied that the appellant was acting ina manner prejudicial to public 
safety and maintenance of public order in Poona; but he has not done so. Thus there being no 
evidence before the Court to satisfy it that there were materials before the District Magistrate 
sufficient to induce him to pass the order he did, the learned City Magistrate was not justified in 
holding that the order of the District Magistrate was valid and then in convicting him for the 
breach of that order.” 


The Government of Bombay appealed against the order of acquittal. 


C. K. Daphtary, Advocate General, with B.G. Thakor, Additional Assistant Gov- 
ernment Pleader, for the Crown. 
R. B. Kotwal, for the accused. 


Cuaca C, J. This is an appeal by Government against an order of the Addi- 
tional Sessions Judge, Poona, acquitting the accused, who was convicted under 
s. 2(6) of the Bombay Public Security Measures Act of 1947 by the City Magistrate 
of Poona. The order was served on the accused by the District Magistrate, 
Poona, on March 6, 1948, under s. 2 (1) (b) and be was directed not to remain in 
the Poona District. The accused obeyed the order and went out of the Poona 
District, but he came back on May 8, 1948. Thereupon he was arrested and 
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charged as before. The learned Magistrate acquitted the accused largely because 
in his opinion the prosecution had failed to establish all the ingredients of the 
offence with which the accused was charged, and in coming to that conclusion 
he followed a decision of this Court, and indeed of this bench, in Emperor v. Abdul 
Majid.* The Advocate General, who appears on behalf of Government, has argued 
that the Magistrate has taken an erroneous view of that judgment and that the 
judgment does not go to the length to which it was suggested by the Magistrate 
it did go. 

Now, in this particular case the detaining authority did not step into the box 
and the detaining authority did not state that it was satisfied that the presence 
of the accused was prejudicial to the public safety and maintenance of public 
erder in Poona. The only evidence led by the prosecution was of a police-officer 
who formally proved the order, and in his cross-examination he frankly stated that 
he did not know anything about the making of the order. The Advocate General’s 
contention is that it is not incumbent upon the detaining authority in every 
case to step into the box and prove that it was satisfied that materials existed 
which led him to make the order. According to him it is only when the order is 
challenged on a particular ground which would make it necessary for such evidence 
to be led that it would be incumbent upon the prosecution to call the detaining 
authority, and according to the Advocate General in this particular case looking 
to the challenge made by the accused to the order it was not nécessary that the 
detaining authority should have been called. Now, in the cross-examination of 

the police-officer some suggestion was made as to the validity of the order because 
he was asked as to the reason why the accused was externed, and his reply was 
that he did not know the reason why the accused was externed, and in his statement 
the accused has challenged the order on the ground that it was of an exceedingly 
vague nature and it was illegal. The Advocate General says that nowhere in his 
defence has the accused suggested that the detaining authority made the order 
mala fide or that extraneous considerations weighed with the detaining authority in 
making the order, and therefore it was unnecessary for the detaining authority to 
come and repel the charge of the order being vague and illegal. The Advocate 
General has also contended that a presumption must be drawn ew facte that the 
order was validly made, and if it was validly made, then the detaining authority 
was satisfied as required by the law. We cannot accept the contention of the 
Advocate General. This was the very contention that was urged before us in 
Emperor v. Abdul Majid and this was the very contention which we expressly 
rejected in that case. We have pointed out in that case that the burden is upon 
the prosecution to establish every ingredient which goes to constitute the offence, 
and one of the most important ingredients is that the detaining authority was 
satisfied as to the matters set out in s. 2 (I) before the order was made. We 
have also pointed out that it is not sufficient to tender the order which states that 
the detaining authority is satisfied. The detaining authority must step into the 
box and make that statement on oath in order to enable the accused to challenge 
that statement, if he was so advised, in cross-examination. 

The Advocate General has drawn our attention to the practical difficulties which 
may result if in every case the detaining authority would have to step into the 
witness box without there being a proper challenge by the accused as to the 
validity of the order. While appreciating the practical difficulties, we feel it 
infinitely more important that we should not permit the liberty of the subject to 
be undermined in any manner. When a person’s liberty is taken away under the 
Bombay Public Security Measures Act, it is essential that the prosecution must 
establish, as the law requires, every ingredient of the offence, and, as I said before, 
there is no more important ingredient than the satisfaction of the detaining 
authority. It is not the satisfaction of the Court; the law has left- it to the 
detaining authority to be satisfied ; and therefore the least that the prosecution 
can do is at least to prove that the detaining authority was satisfied. If we were 
to accept the Advocate General’s contention that this evidence would only become 
necessary provided the accused challenged the validity of the order in a particular 
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manner, we would really be throwing the burden upon the accused rather than 
upon. the prosecution where the burden always lies in a criminal case. According 
to the Advocate General, if the accused were to say nothing excepting pleading 
not guilty, then it would not be incumbenz upon the prosecution to prove that 
the detaining authority was satisfied. That position we are’ unable to accept 
as the correct position in a criminal trial. 

The Advocate General has also referred to the presumption that would arise 
under s. 114 of the Indian Evidence Act, 1872. The Advocate General says that 
once an order is tendered and there is no proper challenge, the Court should presume 
that the act was properly done. In our opinion, such a presumption could not 
be raised by a Court in a criminal trial. The result of raising such a presumption 
would be to throw the burden on the accus:d to rebut the presumption. Sec- 
tion 114 is not mandatory and it isleft totbeCourt in any particular case to raise a 
presumption as to the validity of official acts. But, as I said before, where you 
have a case where the liberty of a subject is either restricted or taken away, the 
Court should not raise a presumption as to a very essential ingredient which 
constitutes the offence. When the validity of the order has itself to be established - 
by the prosecution, as it is only the contraver.tion of a valid order which constitutes 
an offence, the prosecution cannot ask the Ccurt to presume that the order is valid. 
In Emperor v. Abdul Majid we have carefully laid down the ambit of the inquiry 
which the Court is entitled to launch upon in the event of the detaining authority 
stepping into the witness box. But we do not accept the position that there ma 
be cases where the validity of the order car be established without the detaining 
authority stating on oath that the condition precedent to the making of the order 
was complied with. Our attention is drawn to the-fact that in two places in 
our judgment we have stated that the accused pleads not guilty by challenging 
the validity of the order, and it is suggested that our judgment should be confined 
to a position which would arise when the plea of not guilty is in respect of the 
validity of the order, which plea makes it necessary for the detaining authority to 
give evidence. It is unnecessary, in our opinion, to emphasise that particular 
expression in the judgment, because in our opinion when an accused person pleads 
not guilty to the charge of having contravened a valid order, the validity of the 
order is challenged by that plea itself, anc in order to convict the accused the 
prosecution has to establish the validity of the order. It is not necessary for the 
accused expressly to state that he challenges the validity of the order. It is 
impossible for us to distinguish the particular case before us from the case which we 
decided in Emperor v. Abdul Majid. The facts are identical. In that case also 
the detaining authority did not give evidence and the prosecution contented itsel? 
by calling a police-officer who did not know anything about the making of the order. 

The result, therefore, is that the appeal nrust fail and theorder of acquittal must 
be confirmed. 

= Appeal dismissed. 





Before Mr. Justice Bacdekar and Mr. Justice Chatnani. 


THE GOVERNMENT OF THE PROVINCE OF BOMBAY v. LAXMAN GOVIND 
DESHMUKH.* 


Bombay Public Security Measures Act (Bom. VI of 1947), Sec. 2—Order made under s. 2(1) (e}— 
Failure to give bond—Whether such failure a contravention of order within s. 2(6). 

The words “contravenes any order made under this section”? in s. 2(6) of the Bombay 
Public Security Measures Act, 1047, mean the contravention of what the order in substance 
asks a perscno to do or not to do, and does not molude the contravention of the order requiring 
the person to give security. 

The District Magistrate of Ahmednagar served an order on one Laxman 
(accused) on February 22, 1949, the relevant portions of which were as follows :— 


*Decided, November 17, 1949. Criminal Ahmednagar, reversing the order passed by 
Appeal No. 619 of 1949, by the Government of L. T. Nikim, 2nd Additional Resident Magis- 
the Province of Bombay, against an order of Irate, First Class, Ahmednagar. - 
acquittal passed by R. S. Vaze, Sessions Judge, _ 
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‘*,...Now therefore in exercise of the powers conferred by olauze (e) of sub-section (1) of 
section 2 of the said Act, I, R. C. Joshi, Esquire, I.C.8., hereby direct that the said Laxman 


Govind Deshmukh of Kotul shall not propagate at any meeting any opinion on Government’s 

scheme for the procurement of food grains. 
' * * * * 

I hereby further direct, in exercise of the powers conferred by sub-section (2) of section 2 

of the said Act, that the said Laxman Govind Deshmukh of Kotul shall enter into a bond for 

Rs: 1,000 (one thousand) with two sureties for like amount for the due observance of the restric- 

tions specified in this order.” | 


. The accused failed to give any bond and thereupon he was prosecuted under the 
provisions of s. 2 (6) of the Bombay Public Security Measures Act, 1947. The 
accused was convicted by the trial Magistrate who sentenced him to suffer rigorous 
imprisonment for six months and to pay a fine of Rs. 100. In his judgment the 
Magistrate observed as follows :— 

“It will be thus seen from the prosecution evidence on record that the District Magistrate, 
Ahmednagar, has. issued an order No. P. O. L. 788, dated 12-2-1949 under a.2(1) (e) read with 
8. 2(2) of the Bombay Public Security Measures Act, 1947, to serve on theaccused and that it 
was served on him on 22-2-1949 but the accused refused to execute the bond of Rs.1,000 (one 
thousand) with two sureties for the like amount for the due observance of the restrictions placed 
on him.” 

On appeal the Sessions Judge at Ahmednagar set aside the conviction observing 
in his judgment as follows :— 


“I really am not satisfied as to how a person can be punished on the ground that he has 
contravened an order of the District Magistrate merely because he did not enter mto a bond with 
two sureties as expected from him. After all, a person may not get a surety. After all, a person 
may not have money to risk and therefore nobody can be blamed if that person did not enter 
into a bond or did not give sureties, The only risk that the person ran by not giving a bond was 
that he would not get liberty he was expected to have if he had entered nto a bond. Ifa person 
does not enter into a bond, he only enables the executive to continue him under arrest under other 
provisions of the Act. After all, by asking a person to enter into abond the executive enabled 
him to have some liberty though in a limited measure. But I think it should be open toa person 
not to have that kind of liberty if he has not got either the means or the circumstances wherewith 

to comply with thoge terms. . 

I have read s. 2 of the Act carefully and I do not think that non-compliance with the direction 
to enter into a bond is intended to be penalised. In fact, sub-s.(6) of s. 2 itself indicates that 
non-compliance with the direction to enter into a bond is not by itself penal. That sub-section 
says that if the person has entered into a bond and if he is convicted for having contravened the 
order herebefore passed, then that bond should bé forfeited. That sub-clause therefore means 
and contemplates that the contravention of the order would be anything but a contravention 
now said to have been committed by not entering into a bond.” ? 

The Government of Bombay appealed to the High Court against the acquittal 
of the accused. 


H. M. Choksi, Government Pleader, for the Government of the Province of 
Bombay, appellants, " 


K. S. Daundkar, for the opponent. 


BavpExar J. This is an appeal by the- Government of Bombay against the 
acquittal of the opponent of an alleged contravention of an order made by the 
District Magistrate of Ahmednagar under the provisions of s. 2, sub-s. (I) (e), of 
the Bombay Public Security Measures Act, 1947. The order called upon the 
opponent, in the first instance, not to propagate at any meeting any opinion on 
the Government’s scheme for the procurement of food grains; and then by 
another paragraph it called upon him to enter into a bond for Rs, 1,000 with two 
sureties for like amount for the due observance of the restrictions specified in the 
order. 


It appears from the evidence that the opponent did not give any bond, whereupon 
he was prosecuted under the provisions of s. 2 (6) of the Bombay Public Security 
Measures Act. The opponent was convicted by the learned trial Magistrate ; 
but in appeal the learned Sessions Judge, Ahmednagar, set aside the conviction. 


tw. 
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The only point which has been made before us is that, inasmuch as the opponent 
failed to give a bond, there was a contravention of the order within the meaning 
of those words as used in s. 2 (6) of the Bombay Public Security Measures Act. 
Now, this is rather a startling proposition. Security is taken from #@ person, 
in order that he should observe the restrictions which are placed upon him. If 
there is å failure to give security, then, there is ample remedy with the executive 
authorities, whether they are the Provincial Government, or the District Magis{rete, 
because an order could be passed directing under the provisions of s. 2 (I) (a) 
that the person concerned be detained. Ordinarily speaking, therefore, there is 
no reason whatever why a provision should be made for punishing the failure 
to give security. As the learned Sessions Judge- points out, sometimes it may be 
impossible for an accused person, whose activities are being restricted, to give 
security. The result of that may be that he may be detained under the Public 
Security Measures Act; but that is a different matter from saying that hé should 
be visited with a conviction for failure to do what may not be in his power. We 
have no doubt that, if the Legislature has used plain language indicating an inten- 
tion that a man should be punished, not only because of his intentional disobediencé 
of an order, but because of a failure to comply with an order like an order to furnish 
security, which order may be beyond his powers to comply with, we would have 
been obliged to give effect to those words. In this case, the words which the 
Legislature has used are “‘ If any person contravenes any order made under 
this section.” Now if we look at s. 2 (1), we would see that, apart from the order 
directing that he be detained, in which case there is nothing for the person who ~ 
is to be detained to comply, there are several orders which the Provincial Govern- 
ment or the District Magistrate may make requiring a particular person to reside 
or remain in any particular area, or not to remain in the area, or to notify his 
movements and so on; and when the opening words of s. 2 (6) use the words 
‘contravenes the order’, what is obviously meant is that, whenever a person, who is 
directed to do something, which is necessary in the interests of public security, 
does not do it, or whenever he is directed to abstain from doing something, which 
is objectionable, he does do it. The order passed under s. 2 (1) may, under the 
provisions of sub-s. (2) of that section, require the person in respect of whom an 
order under s. 2 (2) is made to enter into a bond; but that is only a subsidiary 
matter ; and, in our view, there was no intention to punish the mere failure to give 
security as a contravention. 

The learned Sessions Judge was also inclined to think that the provision under 
s. 2 (6) that, if a person: has entered into a kond in pursuance of the provisions of 
sub-s. (2), his bond would be forfeited in case of a contravention, showed that the 
failure to give the bond by itself was not panishable. The learned Government 
Pleader, wHo appears on behalf of the Government, argues before us that what 
by s. 2 (6) the Legislature contemplated was that sometimes the Provincial Govern- 
ment or the District Magistrate may not make an order requiring the person, in 
respect of whom an-order under s. 2 (Z) is made, to enter into a bond, with or 
without sureties. Now, it is optional with the Provincial Government ‘or the 
District Magistrate to make an order calling upon the person proceeded against 
to enter into a bond or to give a surety, but that is clear from the word ‘‘ may ” 
in s. 2, sub-s. (Z). It was not necessary te use special words in s. 2, sub-s. (6), 
for that purpose. But we doubt if there is anything in the language of s. 2, sub- 
s. (6), against the contention advanced on behalf of the Crown ; but, in any case, 
as I have already mentioned, the words ‘* contravenes an order made under the 
section ” are capable of two interpretations; one is that the contravention of 
what the order in substance asks a person to do or not to do; the other inter- 
pretation being that it includes the contravention of the order requiring the 

n to give security. In our view, for the reasons which we have mentioned 

above, the former is the interpretation which ought to be accepted. 


The appeal must, therefore, be dismissed. 
: Appeal dismissed. 


we 
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CRIMINAL REVISION. 


Before Mr. Justice Weston and Mr. Justice Shah. 


EMPEROR v. RAMESHCHANDRA RAMCHANDRA.* 
indian Press (Emergency Powers) Act (XXII of 1931), Secs. 2(6), 18—‘News-sheet,” meaning 
of—" News”, import of. 

The word “news” in the expression ‘‘news-sheet,” as defined in s. 2(6) of the Indian 
Press (Emergency Powers) Act, 1931, means the presentation of a novelitem of information 
which is reasonably intended to be gecepted by the readers as such. It has reference to the 
mode of presentation and not to an existing novelty of the circumstance or event which it is 
sought to convey or describe. It may be that the event described or presented has actually 
never happened p but if it is sought to be so presented that a particular event has happened 
and the happening of that event is sougnt to be indicated as being reasonably about the time 
of the publication, there is publication of news within the meaning of s. 18(1) of the Act. 

Hence, where a pamphlet is in the form of presentation of novel items of information and 
is intended that ordinary readers should regard it asa novel item of information, the publica- 
tion is one relating to news, and if it contains comment on that news, the pamphlet is a news- 
sheet within the meaning of s. 2 (6) of the Act, and the making of the news-sheet without 
authority by a Magistrate under s. 15 constitutes an offence under s. 18 (7) of the Act: 


AO THe accused made and published a pamphlet entitled ‘Operation Asylum” in 
t 


he year 1946, without the authority by a Magistrate as required by s. 15 of the 
Indian Press (Emergency Powers) Act, 1981: It was headed ‘‘ An exposure of 
British Military plans to crush the Indian Revolution; based on authentic top 
secret military documents.” It contained reference to secret military documents, 
which the accused could not have obtained in the ordinary course of business. 
It had paragraphs headed, ‘‘ Egyptian Freedom,” ‘‘ Indianisation,”’ ‘‘Murder 
Plans” and ‘‘ Princely Havens.” It was claimed that various parts of the pamph- 
let had appeared at different times in other papers. _ 

On January 14, 1947, the Bombay Police arrested the accused and charged him 
with having published the pamphlet, which amounted to'a news-sheet, without the 
authority of the Magistrate under s. 15 of the Indian Press (Emergency Powers) 
Act. 

The accused was tried for an offence under s. 18 (1) of the Act, by the Chief 
Presidency Magistrate of Bombay, who convicted him of the offence charged and 
sentenced him to rigorous imprisonment for three months, observing as follows:— 

“A perusal of the pamphlet shows that it is definitely comment on news. It is true that the 
contents can no longer be called news; inasmuch as they have appeared in other papers, but 
nevertheless the comments are news, and to that extent fall within the definition of news-sheet. 
The language used in the pamphlet is extravagant and excessive, for instance, the sub-headings 
in paragraph ILI ‘Murder Plans ” are “Operative Asylum,” “Martial Law,” “Drama onButchery,”’ 
etc., and the language used therein cannot be said to be ‘fair, free and liberal,’ which is the test 
laid down in the cases cited before me,” 

The accused applied to the High Court in revision. 


L. M. Javeri, with C. 8. Trivedi and T. Godiwalla, for the applicant. 
H. M. Choksi, Government Pleader, for the Crown. 


Suan J. The petitioner Rameshchandra was convicted by the learned Chief 
Presidency Magistrate, Bombay, of an offence under s. 18(1) of the Press (Emergency 
Powers) Act, XXIII of 1981, for “making” a pamphlet called ‘Operation Asylum’ 
sometime in the year 1946, and he was sentenced to suffer rigorous imprisonment 
for a period of three months. The petitioner has come to this Court in revision 
against the order of conviction and sentence. 

It is admitted that the petitioner was the author of the pamphlet in question. 
Section 18(1) of the Indian Press (Emergency Powers) Act, 1981, provides: 


* Decided, October 7, 1949. Criminal Revi- conviction and sentence passed by O. H. 
sion Application No. 808 of 1949, against Brown, Chief Presidency Magistrate, Bombay. 
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“\VWhoever makes, prints or otherwise produces, sells, distributes, publishes or publicly exhibits 
or keeps for sale, distribution or publication, any unauthorised news-sheet or newspaper, shall be 
punishable with imprisonment which may extend to six months, or with fine, or with both.” e 
Section 15 of the Act provides : 

“The Magistrate may, by order in writing and eubject to such conditions as he may think 
fit to impose, authorise any person by name to publish news-sheet, or to publish news-sheets 
from time to time.” l "N 
The expression ‘ news-sheet’ is defined ins. 2, cl. (6). as meaning any document 
other than a newspaper containing public news or comments on public news or 
any matter described in sub-s. (1) of s. 4. The pamphlet entitled ‘‘Operation 
Asylum” has been shown to us, and we have gone through that document, and we 
find that in various parts of that publication there is reference to contemporaneous 
events, At least it is sought to be presented by the author of that document that 
the events to which he was referring were contemporaneous to. the publication. 
In the preamble it has been stated by the author that the document was ‘ An 
exposure of British military plans to crush the Indian Revolution based on the 
authentic top secret military documents.’ Then the document which runs into 
about 14 closely printed pages refers under different headings to ‘Egyptian Free- 
dom,” ‘‘Camberlay Conference,” ** Independence,” “ Indianisation,’’ “‘ Murder 
Plans,” ‘‘ Princely Havens,” etc. It is true that some parts of this document 
relate to matters which may have been called matters of history, but substantiall 
the presentation was of material, part of which was historical but dovetailed with 
information which was sought to be presented as relating to contemporaneous 
events, and the rest of comments on such material. Such a publication, in our 
opinion, would amount to comment on news within the meaning of el. (6) of s. 2 
of the Indian Press (Emergency Powers) Act. 

But Mr. Javeri on behalf of the petitioner has contended, firstly, that the docu- 
ment in question is a book within the meaning of s. 2(1) of the Act, and that the 
petitioner satisfied all the requirements relating to publication of books provided 
in the Act. He has further contended that a substantial part of this publication 
was already published in other sail on a and was a matter of common knowledge, 
and even events which were sought to be presented as contemporaneous were 
events which had transpired a considerable time before the publication of this 
pamphlet and were matters which were commonly known and had already been 
published in various newspapers. And from this Mr. Javeri has argued that, if 
the information which was presented related to events which were matters of 
common knowledge or matters which had been published in other newspapers, the 
document- could not be said to be a news-sheet, because there was no novelty 
about the information and that it would be a book under s. 2(1) of the Act, and that 
consequently the petitioner was not liable to be punished under s. 18(1) of the Act. 

Now, it is true that the expression ‘news’ does involve an idea of novelty. 
In the Oxford English Dictionary the expression ‘news’ is defined as “ tidings, 
the report or account of recent events, new occurrences as a subject of report or 
talk.” But obviously the expression ‘news’ must have reference to the mode 
of presentation and not to an existing novelty of the circumstance or event which 
it is sought to convey or describe.” It may even be that the event described or 
presented has actually never happened ; but if it is sought to be so presented that a 
particular event has happened and the hapvening of that event is sought to be 
indicated as being reasonably about the time of the publication, then it would be 
said that there was publication of news. In our opinion ‘news’ would mean the 
presentation of a novel item of information which is reasonably intended to be 
accepted by the readers as such. Applying that test, it is obvious that the 
presentation in the document in question of the contents was in the form of pre- 
sentation of novel items of information, and it appears further to have been intended 
that ordinary readers should regard it as a novel item of information. The 
publication is, therefore, one relating to news and it contains a mass of comment 
on that news. In our. opinion, therefore, the pamphlet Ex. No. B was a ‘‘news- 
sheet” within the meaning of s. 2(6) of the Indian Press (Emergency Powers) Act, 
1981, and the making of that mews-sheet without being authorised by a Magistrate 


~ 
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under s. 15 of the Act, constitutes an offence under s. 18(1) of the Act, and the 
accused was rightly convicted of the offence with which he was charged. 
_ Whe learned Magistrate has sentenced the accused to three months rigorous 
imprisonment. The accused has suffered out of that period imprisonment for 

» -one month and ten days. . The publication of-the pamphlet was in the year 1946, 
atid the charge-sheet was lodged in the year 1947. For reasons, which we are 
unable to ascertain from the record, the actual hearing of the case did not commence 
till December 1948. The case against the accused was not of any particular 
importance nor were a large number of witnesses required to be examined, and 
we are unable to ascertain why the learned Magistrate should not have taken up 
the hearing of the case shortly after the charge-sheet was lodged in Court. From 
the diary of the learned Magistrate it appears that the accused was required to 
be present on numerous occasions. We are unable to say whether adjournments 
were obtained at. the instance of the accused, or the prosecution. Whatever may 
be the position, in view of the ae delay in the disposal of the case, and the fact 
that the publication of the pamphlet in question was in the year 1946, we do not 
think that it is necessary to send the accused back to jail after having been released 
on bail under the order that we passed on September 5, 1949. We, therefore, 
confirm the conviction recorded against the accused, but reduce the sentence 
passed upon him to the period already undergone. 

The rule is discharged, subject to the alteration in the sentence. Bail bonds 

cancelled. 

P — Rule discharged. 


~ ORIGINAL CIVIL. 


Before Mr. Justice Bhagwatt. 
R. M. D. CHAMARBAGHWALLA v. Y. R. PARPIA.* 


Indian Evidence Act (I of 1872), Sec. 123—Affatrs of State—Evidence as to unpublished official 
record relating to affairs of State—Opinion of head of department—Court, jurisdiction of. to 
inquire into sufficiency of grounds. 

Section 128 of the Indian Evidence Act, 1872, involves two things : (1) that the document 
is an unpublished official record relating to any affairs of State, and (2) that the officer at the 
head of the department concerned may give or withhold the permission for giving the evidence 
derived therefrom. 

_ Itis for the Court to decide whether a document falls within the category of ‘‘unpublished 
official records relating to any affairs of State.” In doing so the Court can have regard 
to all the circumstances, barring. the inspection of the document itself. Apart from this, 
there is no fetter to the jurisdiction of the Court looking at whatever materials are 
available for the purpose of ascertaining whether the document is an unpublished official 
record relating to affairs of State. ` 

Robinson v. State of South Australia (No. 2)', distinguished. 

“Affairs of State” is a very wide expression. Every communication which proceeds 
from one officer of the State to another officer of the State is not necessarily relating to the 
affairs of State. What are the “affairs of State” has got to be determined by a reference 
to the grounds on which privilege can be claimed in respect of a particular document. It 
is only such documents which relate to the affairs of the State the disclosure of which would 
be detrimental to the public interest that come within the category of unpublished official 
records relating to the affairs of State entitled to protection under s. 128 of the Indian 
Evidence Act. , . ; i 

In claiming privilege under the section the head of the department should not confine 
himself to saying that the disclosure of the document would be against public interest but 
should indicate the nature of the suggested injury to the interests of the public. 


In the case of Parpia v. Chamarbaghwalla (50 Bom. L. R. 728) the Collector 
of Bombay refused to renew the license granted to the applicant R. M. D..Chamar- 
‘baghwalla to run a prize competition. In support of the refusal, the Collector 


*Decided, August 5, 1948. O. C.J. Appeal 1 [1981] A.C. 704. 
No. 40 of 1048: Misctliatecus No. 91 of 1948. 
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stated in his affidavit: “I say that Government decided and laid its general 
olicy and confidentially circulated it for the guidance of its officers” (p. 729). 
n that case the Appeal Court (Chagla C. J. and Gajendragadkar J.) sent down the 
case to the trial Judge and ordered cross-examination of the Collector, stating 
(p. 748): “The only question which we want the learned Judge to decide after 
his cross-examination is over is whether the discretion exercised by the Collector 
was an unfettered discretion or whether it was fettered by any order issugl by 
Government in respect of licenses to be issued by him.” 
When the case reached hearing before the trial Judge(Bhagwati J.), the Advocate 
General raised a preliminary objection that the circular issued by Government 
was privileged from production under s. 128 of the Indian Evidence Act, 1872. 


R. J. Kolah, with Murzban Mistree, for the applicant. : 
C. K. Daphtary, Advocate General, with M. M. Jhavert, for the respondent. 


Buacwati J. I have heard the parties at length on the question of the admissi- 
bility of this document. The objection is really sought to be sustained by the 
Advocate General on the construction of s. 128 of the Indian Evidence Act. Before, 
however, I consider the provisions of that section it is necessary for me to define 
the scope of the enquiry before me as it has been laid down in the judgment of the 
Appeal Court. The learned Chief Justice in the course of his judgment has 
observed (50 Bom. L. R. 728, 748) : 

‘* Now, the whole question which arises is whether the discretion exercised by the Collector 

was his own discretion or was it a discretion that was fetteredsby anything the Government 
has done or said. In our opinion, it would not be wrong or improper for the Collector in exercising 
his discretion to give full weight to the general policy of Government, provided that policy ts within 
the ambit of the Act. Ifthe Government takes a particular view with regard to prize competitions 
in the public interest and the Government enunciates that policy, the Collector would be perfectly 
justified and entitled to consider that policy. But consideration of pohcy is one thing; to be 
dictated to or to be ordered to‘do something 1s entirely a different thing. If, for instance, 
Government were to issue instructions that all Colleczors in the province should refuse to issue 
licenses to a particular class of people for particular reasons, then it would be impossible to say 
that the Collectors acting upon those orders would be exercising a discretion which would be free 
and unfettered. We must not forget that after all the Collector of Bombay is a servant of the 
Government of Bombay, and it is a matter for investigation to what extent-his mind was dominat- 
ed by this particular circular which the Government issued. Whether the domination was such 
as to make his discretion fettered is a matter which can only be decided after more materials are 
before the Court. The Advocate General has told us that Government claims privilege for the 
confidential circular which it has issued. We express no opinion whatever as to whether the 
privilege claimed by Government is rightly claimed in law.” 
These observations of the Appeal Court prescribe what the nature of the enquiry 
before me is and it is in the light of these observations that I have to consider 
the objection which has been put forward by the Advocate General to the admis- 
sibility of this document. 


Section 128 of the Indian Evidence Act is as under: 

“No one shall be permitted to give any evidence derived from unpublished official records 

relating to any affairs of State, except with the permission of the officer at the head of the depart- 
ment concerned, who shall give or withhold such permission as he thinks fit.” 
There are two things which are involved in this section: one, that the document 
should be an unpublished official record relat:ng to any affairs of State; and (2) 
that the officer at the head of the department concerned may give or withhold the 
permission for giving the evidence derived therefrom. 

In the various authorities which have been cited before me, the considerations 
which should weigh with the Court in deciding objections taken under s. 128 of the 
Act have been mixed up with the considerations which should weigh with the 
Court in deciding objections under s. 124 of the Act, and both these classes of cases 
have been mixed up. The objections under s. 128 of the Act and s. 124 of the 
Act have been treated as on a par with each other, and it is therefore that we find 
various dicta of the learned Judges who have decided these cases laying down 
principles with regard to both the sets of citcumstances without discriminating 
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one from the other. In my humble opinion, however, the matter has got to be con- 
sidered only with reference to s. 128 of the Act, divorced from any considerations 
which may be germane to or relevant under s. 124 of the Act; and I shall try in 
ri ae part of this judgment of mine to keep these two sections apart one from 
the other. 
There are observations to be found in some of the reported cases on s. 128 of the 
Act {itself that it is for the head of the department who is in possession of the 
document to judge of the fact whether the unpublished records are protected from 
production on the ground of their relating to affairs of State, e.g. Nazir Ahmed v. 
Emperor With the utmost respect to the learned Judges who are responsible for 
that decision, I beg to differ from the same. As it has been laid down by our own 
Appeal Court in In re Mantubhai Mehta,? itis for the Court to decide whether a 
particular document is an unpublished record relating to any affairs of State, i.e. 
whether it is a document in respect of which privilege can properly be claimed, 
but once the Court has decided that the document is one in respect of which privi- 
lege may be claimed, the question whether the document should be produced or 
not is one entirely in the discretion of the head of the department concerned, and 
the Court has no power to inspect the document to determine the question of its 
admissibility. e last part of the observation of the learned Judges of qur 
Appeal Court are based on the terms of s. 162 of the Indian Evidence Act, which 
definitely lays down that the Court, if it sees fit, may inspect the document, unless 
wit refers to matters of State, or take other evidence to enable it to determine on its 
admissibility. These provisions definitely exclude the jurisdiction of the Court 
in the matter of the inspection of the particular document or documents which 
refer to affairs of State. The Court cannot inspect the documents in order to 
determine whether they are unpublished official records relating to any affairs of 
State, but the jurisdiction of the Court to determine whether a particular document 
is an unpublished official record relating to any affairs of State is not taken away 
by this provision enacted in s. 162 of the Act. It is for the Court, and Court only, 
to decide whether a document falls within that-category. In order to determine 
whether the document falls within the category, the Court can have regard to all 
the circumstances, barring, of course, the inspection of the document itself. But 
that apart, there is no fetter to the jurisdiction of the Court looking at whatever 
materials are available for the purpose of ascertaining whether the document is an 
unpublished official record relating to any affairs of State. Counsel for the peti- 
tioner drew my attention in this behalf to the decision of their Lordships of the 
Privy Council in Robinson v. State of South Australia (No. 2)32 In that case, 
the point for consideration. by their Lordships was whether on an application -for 
an order for inspection ‘where privilege was claimed for any document, it was 
lawful for the Court or a Judge to inspect it for the purpose of deciding as to the 
validity of the claim. There was a rule in that behalf contained in O. XXXI, 
r. 84, sub-r. (2), of the South Australian Rules of Court, which is analogous to 
O. XI, r. 19(2), of our Civil Procedure Code, which entitled the Court to inspect the 
document for the purpose of deciding as to the validity of the claim of privilege 
where on an application for an order for inspeétion, privilege was claimed for the 
same. If these provisions of O. XI, r.19(2), had stood by themselves, there was 
not the slightest difficulty in following this decision of their Lordships of the 
Privy Council. A difficulty, however, is created by reason of the enactment of the 
provision in s; 162 of our Evidence Act which I have referred to above. All 
decisions, and even obiter dicta of their Lordships of the Privy Council, are entitled 
to be respected by the Courts here, but where there is an express provision con- 
tained in a statute enacted by our Legislature, even the weighty pronouncements of 
their Lordships of the Privy Council must give way to such enactment of the 
Legislature, and in view of the express provisions contained in s. 162 of the Evidence 
Act, I find it impossible for me to follow the decision of their Lordships of the 
Privy Council which has been so strongly relied upon by counsel for the petitioner. 
It follows therefore that I am not entitled to inspect the document for the purpose 
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of deciding whether it is a privileged document within the meaning of the objec- 
tion taken in that behalf relying upon the provisions of s. 128 of the Indian 
Evidence Act. : 

It is therefore necessary for me to consider, first, whether the document of which 
production is resisted by claiming privilege under this section is a part of un- 
published official records relating to any affacrs of State. “Affairs of State” is a 
very wide expression. Every communication which proceeds from one officer 
of the State to another officer of the State is not necessarily relating to the affairs 
of State. If such an argument was pushed zo its logical extent, it would cover 
even orders for transfers of officers of Government departments, and the most 
unimportant matters of administrative detail which may be addressed by one 
officer of the State to another. That could not be within the intendment of the 
Act at all. What are the affairs of State within the meaning of that expression 
as used in s. 128 of the Act has therefore got to be determined by a reference 
to the grounds on which privilege can be claimed in respect of a particular document. 
A. clue to the same is furnished in the observations of their Lordships of the Privy 
Council in the case which I have above referred to, Robinson v. State of South 
Australia (No. 2). It was observed by their Lordships (p. 714) : 

“And, first of all, it is, their Lordships think, now recognised that the privilegeis a narrow 
one, most sparingly to be exercised. ‘The principle of the rule,’ Taylor points out in his work on 
Evidence, section 939, ‘is concern for public interest, and the rule will accordingly be applied 
no further than the attamment of that object requires.’....But their Lordships cannot doubt 
that the explanation is to be found inthe judgment of F.igby, L. J. in Attorney-General v. Newcastle- 
upon-Tyne Corporation, where, himself an ex-law cficer, he says: ‘I know that there has 
always been the utmost care to give adefendant that ciscovery which the Crown would have been 
compelled to give if in the position of a subject, unless there be some plain overruling principle 
of public interest concerned which cannot be disregarded.’ 

As the protection is claimed on the broad principle of State policy and public convenience, 
the papers protected, as might have been expected, have usually been public official documents 
of a political or administrative character. Yet the rile is not limited to these documents. Its 
foundation is that the information cannot be disclosed without injury to the public interests 
and not that the documents are confidential or official, which alone is no reason for their non- 
production.” 

Their Lordships proceeded further to observe (p. 718) :— 

“ Particularly must it be remembered in this connection that the fact that production of the 
documents might in the particular litigation prejudice the Crown’s own case or assist that of the 
other side is no such ‘ plain overruling principle of public interest’ as to justify any claim of 
privilege. The zealous champion of Crown rights may frequently be tempted to take the opposite 
view, particularly in cases where the claim against the Crown seems to him to be harsh or unfair. 
But such an opposite view is without justification. In truth the fact that the documents, if 
produced, might have any such effect upon the fortunes of the litigation is of itself a compelling 
reason for their production—one only to be overborne by the gravest considerations of State policy 
or security.” 

A further elaboration of this point of view is.to be found in the judgment of the 
House of Lords in Duncan v. Cammell, Laird & Co.* It was there observed that 
an objection validly taken to production on the ground that it would be injurious 
to the public interest is conclusive. The mere fact that the minister or the depart- 
ment does not wish the documents to be produced is not an adequate justification 
for objecting to their production. Production should only be withheld when the 
public interest would otherwise be damnified, 4s where disclosure would be injurious 
to national defence or to good diplomatic relations, or where the practice of keeping 
a class of documents secret is necessary for the proper functioning of the public 
service. In such a case the Court should not require to see the document for the 
purpose of ascertaining whether disclosure would be injurious to the public interest. 

These are the criteria for the purpose of determining whether a document in 
respect of which privilege is claimed relates ta any affairs of State. 

If the matter is looked at from this point o? view avd regard is had to what the 
respondent himself has stated in para 12 of his affidavit, namely, 
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“ Isay that Government decided and laid down its general policy and confidentially circulated 
it for the guidance of its officers,” 
I xeally wonder how any such communication could be contended to be an un- 
published official record relating to any affairs of State. The disclosure of that 
document would not, to use the words of their Lordships of the Privy Council in 
Robinson v. State of South Australia (No. 2), ‘‘ be withheld by the gravest considera- - 
tions of State policy or security,” or, again, to use the words of the noble Law 
Lords who decided the case of Duncan v. Cammell, Laird & Co., “be withheld 
because a disclosure would be injurious to national defence or to good diplomatic 
relations, or where the practice of keeping a class of documents secret is necessary 
for the proper functioning of the public service.” These are only illustrative of 
the type of objections which can be taken and not exhaustive, but they give a 
clue to what should be the guiding considerations in the matter of objections 
taken to the prpduction of these documents. It is only such documents which 
relate to the affairs of the State the disclosure of which would be detrimental to 
the public interest that come within the category of unpublished official records 
relating to the affairs of State entitled to protection under s. 128 of the Indian 
Evidence Act. F _ 

In conformity with the above opinion, it would be unnecessary for me to 
consider the other aspect of the case which has been also equally strenuously urged 
before me, viz. that the document being a document relating to the affairs of State, 
the affidavit of D. S. Bakhle filed before me should be taken as concluding me 
in the matter and I should treat his withholding of the permission to the production 
of the document as final. Counsel for the petitioner urged that that affidavit 
was not sufficient in law inasmuch as it had not been made by the Minister in 
charge of the portfolio of that department or in any event by the officer at the 
head of the deparctuent concerned. He pointed out that the Bombay Prize 
Competition Tax Act, 1989, was a purely fiscal measure and that it fell within 
the jurisdiction of the Revenue Department and not the Home Department. 
He drew my attention to s. 20 of the Act which prescribes that any person aggrieved 
by any order under the Act might appeal to the Commissioner or such officer as the 
Provincial Government may appoint in that behalf from any order passed by the 
Collector under the Act, and to the notification which was issued in this behalf 
by the Revenue Department appointing the Secretary, Revenue Department, as the 
authority to which appeal from a decision of the Collector lay. It may be that the 
Revenue Department may be concerned with the particular aspect of the enforce- 
ment of the provisions of the Act. I cannot, however, ignore the fact that the 
communication of which the production is sought here is a letter addressed by the 
Secretary, Home Department, to the Collector of Bombay. That being so, the 
head of the department concerned would be D. S. Bakhle, who is the Secretary 
to the Home Department, and I do not see much substance in the objection which 
has been taken in this behalf by the counsel for the petitioner. When once the 
head of the department concerned hasmade an affidavit, it is not necessary that the 
Minister in charge of the portfolio, who, by the very nature of his appointment, 
may be a person with changing fortunes in accordance with the exigencies of the 
party situation should be called upon to make any such affidavit. It is the per- 
manent incumbent of the post of the Secretary to that particular Department 
(permanent, not in the sense that he is not liable to be retired or removed, but per- 
manent in the sense that the department is under his control so long as he occupies 
that position) would be the proper person to make such an affidavit. 

There is, however, another objection which was taken by counsel for the 
petitioner against the sufficiency of this affidavit, and that objection is, in my 
opinion, sound. Their Lordships of the Privy Council in Robinson v. State of 
South Australia (No. 2) observed as under (p. 721): 

tt Now their Lordships cannot tefrain from expressing surprise that the complete insufficiency 
of this claim for protection as so made, has not been a matter of judicial observation, either in 
Griffin’s action or in this. To their minds, as a claim for such protection this minute is entirely 
inad te....In view specially of the fact that the documents are primarily commercial docu- 


ments, he should have condescended upon some explanation of the particular and far from 
obvious danger or detriment to which the State would be exposed by their production.” 
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It was open to D, S. Bakhle when he made the affidavit which was relied upon by 
counsel for the respondent to have indicated the nature of the suggested injury 
to the interests of the public and not to have rested content merely with the 
statement that he has made, viz. ‘‘ Having applied my mind to the question, 
I have formed the opinion that the disclosure of the said letter would be against 
public interest.” The objection taken is too vague to be considered. It merely 
follows the letter of ss. 128 and 124 of the Evidence Act and does not convey any- 
thing more than this that he claims privilege. In my opinion, apart from claiming 
privilege in the manner he has done, he ought to have indicated the nature ofthe 
suggested injury to the interests of the public, and not having done s0, this affidavit 
of D.S. Bakhle which has been filed on behalf of the respondent cannot avail him. 

For the reasons above stated I overrule the objection of the Advocate General. 


Attorneys for applicant: Gagrat & Co. Onder accordingly. 
Attorneys for respondent: Little & Co. 


s Before Mr. Justice Tendolkar. 


In re JERBAL ERAMJI MEHTA.* 


Land Acquisition Acti I of 1894), Secs. 18, 3(c)—Acqutsition of land—Reference to Couri—Question 
of compensation—Question of apportionment—Whether Government entitled to appear on 
reference. 

In a reference, under s. 18 of the Land Acquisition Act, 1894, relating to compensation, 
the Collector as defined in s. 8(c) of the Act is entitled ta appear. Where, however, the 
reference relates to apportionment, neither the Collector nor the Government have any 
locus standi whatsoever. 

LAND acquisition. 
On October 81, 1989, the Government of Bombay issued a notification under 
the Land Acquisition Act, 1894, acquiring a piece of land measuring 12,188 square 


yards, situate at Dadar in the City of Bombay, and belonging to the claimants~ 


Bai Jerbai Framji Mehta and Bai Sirinbai Bapasola on behalf of the Municipal 
Corporation of Bombay. . : 

The Land Acquisition Officer valued the land at Rs. 24,528, which was received 
by the claimants under protest on January 20, 1941. 

On January 7, 1941, the claimants, who were dissatisfied with the amount of 
compensation, applied for a reference to the High Court to fix the amount of 
compensation for the land acquired. 

On March 5, 1942, the solicitors to the Government of Bombay made a reference 
to the High Court under s. 18 of the Land Acquisition Act for fixing the amount 
of compensation for the land acquired. They made the Government of Bombay 
a party to the reference. 

At the hearing, a question was raised whether the Government were entitled to 
appear on the reference. 


M. D. Banaji, with K. T. Desai, for the Government, 
M. P. Laud, with K. H. Bhabha, for the claimants. 


TENDOLKAR J. This is a reference under s. 18 of the Land Acquisition Act, 
1894. Upon its being called out for hearing Mr. Banaji appeared for the Govern- 
ment with Mr. K. T. Desai. Counsel for the claimants raised a question as to 
whether Government was entitled to appear on a reference under s. 18; and the 
„matter has now been fully argued before me. 

In order to determine whether the Government has any locus standi in these 
proceedings, it is necessary to consider the provisions of the Land Acquisition Act. 
Under s. 8(c) of that Act the expression ‘“‘Collector’’ has been defined as meaning 
the Collector of a District and any officer specially appointed by the Local Govern- 
merit to perform the functions of a Collector under this Act. Section 4 of the 
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Act provides for the publication of a preliminary notification if the Local Govern- 
ment is of sae that any land is needed for any public purpose. It also provides 
that the Collector shall cause such a notice to be published at a convenient place in 
the locality. Section 5-A provides that any person interested in the land may 
object to such an acquisition. These objections are under sub-s. (2) to be made 
to the Collector and disposed of by him in the sense that he has to report the 
matter to the Local Government. The Local Government may, after this report, 
maké under s. 6 a declafation that the land is required for a public purpose. It 
appears that from this stage onwards the Local Government recedes into the back- 
ground in the matter of acquisition and the Collector alone comes on the scene. 
Section 7 provides that after the declaration the Local Government or some officer 
authorised by the Local Government shall direct the Collector to take order for the 
uisition of the land. Then s. 8 provides that the Collector shal] cause the land 
to be marked out and measured and a plan prepared thereof. Section 9 provides 
that the Collector shall cause a public notice to be given that the Government 
intends to take possession. Section 10 empowers the Collector to require and 
enforce the making of statements as to the names of persons interested, etc. and 
8. 11 provides that theCollector shall, after following the procedure therein set out, 
make an award under his hand, on three matters, (1) the true area of the land, 
(2) the compensation which in his opinion should be allowed for the land and 
(8) the apportionment of such compensation amongst the persons interested. 
Section 12 provides that such award shall be “final and conclusive evidence, as 
© between the Collector and persons interested,”, although, prima facie, it may 
appear strange that an award of the Collector should bind himself. Sections 
18 and 14 confer powers on the Collector for the purpose of conducting the proceed- 
ings before him. Section 15 provides that the Collector shall be guided by the 
provisions of ss. 28 and 24 in determining the amount of compensation. Section 16 
provides that the Collector-shall take possession of the land after an award is made. 
This section further provides that upon such possession being taken the land shall 
vest absolutely in the Government. This and s. 9 which speaks of the Government’s 
intention to take possession are the only references to Government in the Act 
after s. 7, but quite obviously they have no relevance to any reference proceedings 
before me. Section 17 confers upon the Collector certain special powers in cases 
of emergency. Under s. 18 any person interested may apply to the Collector that 
a reference should be made to Court. Section 19 provides for the particulars to 
be given by the Collector in any such reference. Section 20, which in this respect 
is material, provides that the Court shall thereupon cause a notice, specifying in 
it the day on which the Court shall proceed to determine the objections and 
directing their appearance before the Court on that day, to be served (a) on the 
applicant, (b) on ail persons interested in the objections, except such if any of them 
- as have consented without protest to receive payment of compensation awarded 
and (c) if the objection is in regard to the area of land or to the amount of com- 
pensation, on the Collector. It is material to note that Government is not one 
of the parties to whom tlie notice is to be given directing their appearance before 
the Court on the day of the hearing, but the Collector only is served and that too 
in cases where the reference is for compensation and not in cases where the reference 
relates to apportionment. Sections 22 to 26 provide for matters to be considered 
upon such a reference. Section 27(2) contains a provision that when the award 
of the Collector is not upheld, the costs shall ordinarily be paid by the Collector 
which would indicate that the Collector is or may be a party to the proceedings 
and is entitled to be heard in compensation casesin any event. Section 28 provides 
that if the Court awards any higher amount than the amount awarded by the 
Collector, the Court may direct the Collector to pay interest on such excess at the 
rate of 4 per cent. per annum. All these provisions to my mind make it abundantly 
clear that after the Government has made a declaration under s. 6 of the Act, 
they drop out of the proceedings completely and it is only the Collector who is 
entitled to appear on the reference. 
Mr. Banaji on behalf of the Government has drawn my attention to the fact 
that the uniform practice since 1894 has been that the solicitor to Government 
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forwards the reference to the High Court and requests the Prothonotary to issue 
the requisite notices under s. 20. Thereafter, notices on the claimants and other 
persons interested are issued by, the Prothorotary and they are served at the 
instance and with the assistance of the solicitor to Government; but no notice is 
issued to the Collector as required by s. 20 (e) in any case. It further appears 
that the same prozedure applies even in apportionment cases where quite obviously 
Government has no stake in the matter at all. I am clearly of the opinion that 
this procedure is contrary to law. It may be that this Court will have to frame 
rules for giving effect to the provisions of the Land Acquisition Act contained in 
s. 20 in the matter of giving notice. But havirg regard to the entire scheme of the 
Land Acquisition Act I am satisfied that the only person who is entitled to appear 
in a reference relating to compensation is the Collector as defined in s. 8 (c) of 
the Act and that in cases relating to apportionment, neither the Collector nor the 
Government have any locus standi whatsoever. ` 

My attention has also been drawn to the fact that the decrees drawn up on the 
awards made by the Court in land acquisition references in the past have directed 
Government to pay a particular amount of compensation. This does not appear 
to me to be justified by any provisions of tke Land Acquisition Act, s. 27 (2) 
of which states that where an award is not upheld, costs should be payable by the 
Collector and s. 28 of which states that the Court.may direct the Collector to pay 
interest on excess compensation.: It is to my mind clear from these provisions 
that the only party who can be directed to pay compensation is the Collector as 
defined in s. 8 (c) for the purposes of the Act. It is also the duty of the Collector 
and not of Government to make a reference to Court under ss. 18 and 19 regarding 
compensation or apportionment as well as under s. 80 in respect of apportionment. 
Such a reference ought to be forwarded to the Court either by the Collector himself 
or by a person duly authorised by him in that behalf. 

J, therefore, hold that the Government is not entitled to appear in this land 
acquisition reference. In the present case, the Collector, within the definition of 
s. 8 (c), happens to be the Land Acquisition Officer for Bombay City and Bombay 
Suburban District by virtue of notification Nc. 518/89 dated November 9, 1989, 
published in the Bombay Government Gazette. I, therefore, direct that the name 
of the Government should be removed from this reference and the uame of the 
Special Land Acquisition Officer, Bombay City and Bombay Suburban District, 
be substituted in its place. 


Attorneys for Government: Little & Co. Order accordingly. 
Attorneys for claimant: Kanga & Co. 


FULL BENCH—APPELLATE CIVIL. 


Before the Hom ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar, and 
Mr. Justice Dixit. 
GAJANAN YESHWANT KALE v. PANDURANG GOVIND CHITHADE.* 
Hindu law—Stridhana—Saudayika stridhana—Property inherited by a woman from her parents 
ts such Sirtdhana. g 
According to the Bombay School of Hindu law, property inherited by a woman from 
her parents is her saudayika stridhana, of which she is the absolute owner. She can dig- 
pose of such property by will without the consent of her husband. 
Bhau v. Raghunath,! cverruled. 

Suit for declaration. 

The property in dispute, which consisted of a house, a shop, and a piece of agri- 
cultural land, originally belonged to one Laxshmanrao. Lakshmanrao had a 
wife Radhabai, a son named Sitaram and a daughter named Krishnabai alias 
Ahalyabai. After Lakshmanrao’s death, his son Sitaram died in 1925 a minor and 
unmarried. The property was taken by Radhabai. 

* Decided, September 50,1949. First Appeal in Civil Suit No. 11 of 1943. 


No. 289 of 1946, from the decision of M. T. 1 (1905) I. L. R. 30 Bom. 229, 
Mehta, Civil Judge, Senior Division, of Satara, 8.0. 7 Bom. L. R. 986, 
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In 1924 Krishnabai was married to Pandurang (plaintiff). They lived together 
for some time, but separated in 1927. Thereafter Krishnabai lived with her mother 
Redhabai. A-year and a half afterwards plaintiff took a second wife and lived 
with her. Krishnabai lived with her mother till the letter’s death in 1941. 


Krishnabai inherited the property. On July 17, 1948, she made a will whereby 
she bequeathed the property to Gajanan (defendant). To this disposition the 
ue of her husband Pandurang was not taken: Krishnabai died on August 10, 
19438. 

On March 27, 1945, the plaintiff sued for a declaration that the disposition. of the 
property by Krishnabai was invalid for want of his consent and that the property 

longed to him. 

The trial Judge decreed the suit, observing as follows : 


“Turning now, to the law on the subject, we find it discussed at great length in Rhau v. 
Raghunath (7 Bom. L.R. 986). After reviewing the Hindu texts on the point, their Lordships 
came to the conclusion that a Hindu woman could not alienate her stridhan properties other than 
saudaik during coverture without her husband’s consent and her testamentary power of disposition 
is subject to the like restriction. The point again arose for decision before a bench of the Bombay 
High Court in Ghanshiram v. Mishrilal (27 Bom.L.R.688-—-1925 A.I.R. Bom. 445). In that case, 
it was laid down that a Hindu wife, who lived separately from her husband for nearly 80 or 40 
years, could dispose of by will the property inherited by her from herfather without her husband’s 
consent. The question again came up for decision before the Chlef Justice Sir John Beaumont 
in Sarubai v. Narayandas (45 Bom.L.R. 718). His Lordship referred to the decision in 27 Bom. 
L.R. 688 and even went to the length of saying that he did not quite agree with that decision 
though he did state that as it was a decision of a bench it was binding upon himself sitting as a 
single Judge. His Lordship observed that the word ‘coverture’ in the English language meant 
only a married state and had no reference to joint or separate living of the couple. In the course 
of his judgment, his Lordship observed : ‘For however a long period, a wife has lived separately 
from her husband, she is still a married woman, and may at any moment go back to live with her 
husband.’ In the course of the argument in that case, his Lordship was even requested to consider 
the modern views about the powers of a woman over her properties. But his Lordship declined 
to consider such a thing stating that it was for the Legislature to introduce’such reforms in law- 
With great respect, I bow down to that decision and hold that in the present case, there was not 
any such serious estrangement between the couple as to lead to an inference of a de facto divorce 
between them. The deceased, as observed above, had even sought the plaintiff's protection. 


That being so, she did require the plaintiff’s consent for disposal of her non-saudayik property by 
will.” 


The defendant appealed to the High Court. T 


The appeal was first heard by Chagla C. J. and Gajendragadkar J., on July 26, 
1949, when their Lordships made a reference to a Full Benchin the following terms : 


Cuacua C. J. This appeal arises out of a suit filed by the plaintiff for possession 
of certain properties claiming to be entitled to them as the husband of Krishnabai 
who died on August 10, 1948. Krishnabai was the daughter of Laxmanrao and 
Radhabai and it is not disputed that she inherited those properties from them as 
their heir. Krishnabai died on August 10, 1948, and by her will she bequeathed 
these properties to the defendant. The plaintiff’s contention was that as these 
properties had been disposed of by will by Krishnabai during coverture, she had 
no power to do so without the consent of her husband, the plaintiff. The trial 
Court decreed the plaintiff’s suit and it is from that decree that this appeal is 
preferred. 

The first contention urged by Mr. Dharap is that it was not necessary for Krishna- 
bai to obtain the consent of her husband because she had been abandoned by him 
for some years past arid because of that abandonment she had the right to dispose 
of these properties by will even without the consent of her husband. This conten- 
tion raises a question of fact which has been,decided by the trial Court against 
Mr. Dharap, and we will review the evidence to see whether that question of 
fact has been correctly decided. 


The plaintiff’s case was that he married Krishnabaj in 1924 and he married a 
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second wife in 1980 and that Krishnabai left his house in 1927 and went to live with 

her mother Radhabai. Radhabai had already become a widow in 1912 when her 
husband Laxmanrao died. According to the plaintiff, prior to the death .of 
Radhabai in 1941 Krishnaba: used to come to Bombay where he was living from 
Tasgaon, her mother’s place, and stay with a man called Shankarrao and very 
otten he used to go to Shankarrao’s house, visit her there and live with her there 
also. After Radhabai’s death in 1941, according to the plaintiff, their relations 
became more cordial. She used to come and live at his house and he used to go 

with her to Tasgaon to look after the properties she had inherited. In support 
of this case plaintiff called, besides himself, a woman by the name of Ratnamala 

and two other witnesses, Patankar and Shankarrao himself. Ratnamala is a 
social worker. Her sister was a nurse and according to her plaintiff had often 

consulted her with regard to some uterine trouble which Krishnabai was suffering 

from. All these witnesses wholly corroborate the evidence given by the plaintiff 
and they all depose to having seen plaintiff and his wife together on several occa- 

sions. They also depose to the fact that after 1941 Krishnabai was actually 
living for some time with the plaintiff at the plaintiff’s house. No suggestion is 

made as to why these witnesses should perjure themselves. The only suggestion 
against Patankar and Shankarrao is that they are friends of the plaintiff; but 
even that suggestion cannot be made as far as Ratnamala is concerned. 

Mr. Dharap realising *his difficulty with regard to the oral testimony has mainly 

relied on two pieces of documentary evidence which according to him completely 

destroy and undermine the oral testimony given by these four witnesses, and these 
two documents are, in the first place, a letter written by Krishnabai on Septem- 

ber 10, 1941, to her husband. Itis perfectly crue that in this letter Krishnabai 
practically puts on sack cloth and ashes, throws herself at the mercy of her husband, 

says that she was guilty in leaying his house when she was a little child of 14, 

blames her Karma for the misfortune that has befallen her, and wants her husband 

to be reconéiled to her and wants him to visit her occasionally, especially as her 
mother is now dead. But the important fact to notice about this letter is that 
this letter clearly implies that there have been occasions in the past when the 

husband and the wife have met. Then Mr. Dharap relies on the recitals contained 

in the will of Krishnabai. These recitals are very difficult to understand and to 

reconcile with the letter to which I have just referred. Whereas in the letter 

Krishnabai appears as a penitent, in the will she throws the whole blame upon the 
husband. She states that her husband had assaulted her, drove her out of the 

house, this happened a year and a half after the marriage and since then she 

had been living at her mother’s place and she had no connection with her husband 

whatsoever. She also mentions that the defendant had spent Rs. 5,000 on her,- 
taken lot.of trouble over her and that is why she was making this bequest in 

favour of the defendant. We agree with the Jearned Judge that it is difficult to 

believe thet these recitals are true and genuinelv express the feelings of Krishnabai | 
having in view the fact that entirely contrary feelings were expressed in the letter 

written in 1941. But even assuming that the relations between thé husband 

and wife were not quite cordial prior to 1941 when the letter was written and that 
plaintiff has exaggerated his case, the letter zannot be inconsistent with what 
might have happened subsequently and a reconciliation that might have been. 
brought about after this poor woman appealed to the better nature of her husband, 

and therefore in any case we see no reason why we should not believe all the 
witnesses called by the plaintiff when their oral testimony is in no way inconsistent 
with the letter written by Arshnabai. We therefore accept the finding of fact 
of the learned trial Judge that there was no abandonment by the husband of 
Krishnabai. 

Then Mr. Dharap wants to raise a larger question. That question is whether 
Krishnabai had the absolute power of disposal over the property which she inherited 
from her parents. Mr. Dharap contends, in the first place, that this property is 
saudayika property. His contention is that property inherited by a woman from 
her parents stands on the same footing as property which is gifted to her by her 
parents or which is bequeathed to her by her parents. - This view, if correct, is 


t 


1949:] GAJANAN YESHWANT V. PANDURING GOVIND (F.B.)}—Chagla C.J. 241 


contrary to the view taken by this Court in Bhau v. Raghunath, and which has been 
followed by this Court in subsequent decisions. Mr. Dharap says that learned 
authors like Mayne and Dr. Kane have doubted the correctness of the decision 
given in Bhau v. Raghunath, and the matter should be considered by a full bench. 

Mr. Dharap also wishes to raise a much larger question and that larger question 
is whether with regard to any stridhana inherited by a woman there is any control 
of. her husband as far as her power of disposal is concerned. Mayne seems to 
suggest that all these restrictions in the Hindu texts are more in the nature of 
moral precepts than legal obligations. A further question also arises as to whether 
excepting the two categories mentioned in the text of Katyayana, namely properties 
acquired by a woman by mechanical skill and properties acquired by her from 
non-kindreds, any property can be considered to be property over which she has 
no power of disposal. Mayne definitely takes the view that these two categories 
are the only two-vategories where a woman has no power of disposal during cover- 
ture except with the consent of her husband, and that with regard to all other 
stridhana which falls outside these two categories she has complete power of disposal. 
As the question raised-is of considerable importance and as we have before us the 
views of two learned authors on Hindu law who seem to doubt the correctness . 
of the decision in Bhau v. Raghunath, we think it advisable that the following 
questions should be considered by a full bench. ` 

(1) Whether property inherited by a woman fromher parents is saudayika or non-saudayika 
ae Stridhana? n l i 

(2) Whether all property acquired by a woman other than properties acquired by mechanical 
skill or acquired from non-kindreds is saudayika stridhana ? 
(8) Whether with regard to allstridhana property according to proper interpretation of 
Hindu texts a woman has complete power of disposal without the consent of her husband ? 


The reference was heard by a Full Bench consisting of Chagla C. J., Gajendra- 
gadkar J. and Dixit J. 


K. N. Dharap. The questions before the Court are whether the property 
inherited by a woman from her father is her saudayika stridhana, and, secondly, 
that if itis not saudayika stridhana, it is a kind of stridhana which a woman 
cannot dispose of without the consent of her husband. On the first question the 
only pertinent decision is Bhau v. Raghunath,* which does not properly consider 
the texts on the question atissue. The chief text on the subject is that of Kat- 
yayana, which gives to a: woman absolute dominion over such a species of stridhana, 
If independence of woman is desired, on what ground can she be deprived of such 
absolute power. Katyayana proceeds on the fundamental basis that a wife should 
not earn during the lifetime of her husband. But we have much advanced now, 
and the wife is,called upon to earn for herself, even during her husband’s lifetime, 
The view of Manu and Jagannath is that every kind of property held by a woman 
is in case Ofalienation by her subject to the consent of her husband, but that view 
cannot prevail at the present time. In Muthukaruppa Pillai v. Sellathammal 
Seshagiri Ayyar J. says (p. 801): ‘‘ The commentaries indicate an attempt to 
reconcile the text law with the actual usage of the people. The development of 
-Hindu law is attributable to this propressive instinct.” The current of thought 
is generally progressive: the set-back to that tendency is only temporary. The 
giving of larger powers to the husband over disposition by a wife of her own 
property is a set-back. In Venkaraddt v. Hanmantgowda‘* Patkar J. was dealing with 
property bequeathed to a woman by ‘her maternal grandfather, which was treated 
as saudayika stridhana. 

Katyayana in defining the term ‘saudayika’ uses the word wyq while 
Vriddha Vyasa employs the term mam, both of which mean “obtained.” They 
ean be compared to the term gan, which means “given,” and which is used in 
Smriti Chandrika. There is a distinction between “obtained” and “given.” The 
process involved in the first is voluntary, i.e. where property is inherited in due 


1 (isan) 7 Bom. L. R. 986. 3 (1914) I. L. R. 89 Mad. 298. 
2 (1905) 7 Bom. L. R. 986. 4 (1982) 84 Bom. L, R. 1144. 
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course of law. The idea underlying the second is by volition, as where a property 
is gifted or bequeathed. 

Katyayana distinguishes between saudayika and non-saudayika. He contradicts 
the text of the Mitakshara by saying that a woman cannot alienate her stridhana 
without the permission of her husband. Though Katyayana does not treat such 
property as stridhana, Smriti Chandrika treats it as such. 

Mayne in his Hindu Law (10th edn., s. 619, p. 749) has taken a liberal view of a 
woman’s power of disposal over her stridhana and says (p. 751): ‘‘ The restrictions 
in these texts cannot be more than moral precepts any more than the restrictions 
upon the father’s power in respect of his self acquired immovable property.” 
Mahamahopadhyaya Dr. P. V. Kane is for a more liberal extension of her power 
over her stridhana (see History of Dharmashastra, Vol. II, pp. 779-780). 

The modern tendency is to enfranchise women. The author of the Mitakshara 
is the most progressive of commentators of all and he places np restriction on a 
woman’s power to dispose of her stridhana in anyway she likes. 


P. S. Joshi. The view urged by the other side is not borne out by the original 
texts of Hindu law. Katyayana Smriti is not available as a whole. What we 
have got are excerpts quoted by later writers. The real question in this case is, 
whether property inherited by a woman from her parents is saudayika stridhana. 
The dictionary meaning of saudayika is a good or auspicious gift obtained through 
affection, aud not by succession or inheritance. In this case, Krishnabai did 
not take under the will of her mother Radhabai, but she came in simply by inherit- 
ance, which does not mean that she got the property through affection. Katyayana 
defines saudayika as meaning gift through affection. The definition itself suggests 
the way in which the saudayika property is obtained. In Katyayana the very 
next verse after the definition of saudayika says that saudayika is given for 
maintenance. See Colebrooke, p. 75; Vyavahara Mayukha. Immoveable 
property which is obtained or given by affectionate kindred for maintenance is 
saudayika. In immoveable property given to a woman by her husband absolutely 
through affection the wife has no power of disposal. Neither the Vyavahara 
Mavukha nor the Dayabhaga accepts the interpretation of Katyayaua that except 
in property obtained by a woman through mechanical art or by way of gifts through 
affection from non-kindred, she has absolute control over her stridhana. In the 
Vyavahara Mayukha it is stated that whatever is given to a woman by way of 
maintenance is her saudayika stridhana. 

In Venkaraddi v. H o oer and Muthukarappa Pillai v. Sellathammal? 
the property came to the daughter by way of gift. Ifthe property is obtained by 
a woman either through a will or by way of gift it certainly is saudayika : it would 
not be so if it came by inheritance. 

This case comes from Satara where the Mitakshara is paramount. The Mitak- 
shara does not cite Katyayana text about the property obtained by a woman 
through mechanical skill or through gift from the non-kindred through affection ; 
and includes all property under stridhana. The Mitakshara’s interpretation is not 
aceepted by the Privy Council in Debt Mangal Prasad Singh v. Mahadeo Prasad 
Singh® ‘See Mayne’s Hindu Law (10th edn.), s. 618, p. 746; Kane’s Vyavahara 
Mayukha, pp. 178, 282. 

I submit that the ruling in Bhau v. Raghunath‘ should be followed on the principle 
of stare decisis. It can be nullified only by the Legislature. Bhau v. Raghunath 
has been followed by Beaumont C. J. in Sarudai Balakdas v. Narayandas Devdas,’ 
and Sir John Beaumont, Chief Justice, in that case says that it is for the Legislature 
to alter the law. 

The commentators are all keen in saying that property should not go out of the 
family. This can only be secured by requiring that a woman cannot alienate her 
property without her husband’s consent. The texts speak in a potential mood, 
but that does not mean that they are moral precepts only. 


1 (1982) 84 Bom. L. R. 1144. s.c. 14 Bom. L. R. 220, r.o. 
2 (1914) I. L. R. 89 Mad 298. 4 io, 7 Bom. L. R. 986. 
3 (1911) I. L. R. 34 All. 234. 5 (1942) 45 Bom. L. R. 478. 
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Even though inherited property has been mentioned as stridhana property 
in the Mitakshara yet there is no provision made for the inheritance of such 
Sie nae in Mo Mitakshara and hence inherited property should not be considered 
as stri property. See Banerjee’s Hindu Law of Marriage and Stridhan, 
4th edn., p. 850; Ram Gopal Bhuttacharjee v. Narain Chandra Bandopadhya' 
and Chotay Lall v. Chunnoo Lall.* 

In Bombay property inherited by a woman from the family of her birth is 
absolitte property, but it is absolute in the sense that it goes to her heirs after 
her death and not to the heirs of the original owner of the property as in provinces 
other than Bombay. I, therefore, submit that the-present case is governed by 
Bhau v. Raghunath. 


K. N. Dharap was not called upon to reply. Cur. ado. vult. 


GAJENDRAGADKAR J. The first question referred to the Full Bench is : ‘Whether 
property inherited by a woman from her parents is saudayika or non-saudayika 
stridhana?” This question assumes that such property is stridhana, and the point 
which it seeks to raise is whether it is such stridhana as would be within the 
absolute dominion of the woman who inherits it, so that she can dispose of it in 
any manner she likes, either by an act inter vivos or by will. 

The development of Hindu law on the question of woman’s rights over her 
property bears eloquent testimony to the fact that Hindu law was never static 

æ and rigid, but was always elastic and progessive. It never rested itself blindly on 
ancient Sutra or Smriti texts, but took cognisance of new customs and beliefs 
growing in Hindu society and made changes and adjustments in its provisions 
from time to time so as to bring them in line with the social conscience of the 
community. For this purpose the Hindu commentators pressed into service all 
their ingenuity and relied on several rules of interpretation so as to justify their 
wider interpretation of the ancient texts to wilich thay owed allegiance. 

The word -“‘stridhana”’ literally means ‘‘woman’s property.” But during the 
early stages of the development of Hinde law this word did not denote all kinds 
of property of which woman was possessed and was not used by the Sanskrit texts 
in its etymological or literal sense. The Dharmasutras of Gautama (600 to 800 B.C.) 
refer to the devolutionof stridhana, but do not attempt to give its definition or even 
its description. The Arthashastra of Kautilya (800 B.C. to100A.D.), however, makes 
thatattempt by saying thatstridhana means andincludes “‘means of subsistence and 
what could be tied on the body (for instance ornaments and jewellery).” Then 
it goes on to say that the means of subsistence should be fixed at 2000 Panas as the 
maximum, while there is no limit to what may be given as ornaments and jewellery. 
Thus it would appear that originally the denotation of the word stridhana was 
very narrow and it included only such amount as may be given to the woman by 
way of gift for her subsistence or ornaments and clothes which were gifted to her. 
In course of time, however, subsequent texts dealing with the same subject made 
very liberal efforts to expand the meaning of this word until the stage was reached 
where the word stridhana was understood in its etymological sense free from any 

-limitations imposed on it in early times. When the word stridhana was construed 
as meaning only some specified kinds of property, it was obviously so understood 
in a technical sense. But when Vijnyaneshwar (1070 A.D. to 1100 A.D.) wrote 
his commentary on the Smriti of Yajnyavalkya he brushed aside all these limita- 
tions and stated clearly that the word stridhana in the context must be construed 
literally and etymologically and that it was not intended to be construed in a 
technical way. Thus according to Vijnyaneshwar property of any description 
belonging to a woman and however it may have been obtained by her is her 
stridhana. The other commentators who followed Vijnyaneshwar generally 
accepted his lead, though in some cases they were disposed to make reservations 
of their own. In this Province the commentary of Vijnyaneshwar is of paramount 


1 hon I. L. R. 88 Cal. 815, 319. in the course of this judgment have been ta- 
2 (1878) I. L. R. 4 Cal. 744, P.O. ken from Dr. P. V. Kane's History of Dharma- 
8 The dates assigned to the different texts shastra. 
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importance and the word stridhana has always been interpreted by judicial decisions 
of this Court in a very liberal way. When this question was raised before the 
Privy Council, however, their Lordships did rot accept the views of Vijnyaneshwar 
in regard to the property inherited by a woman. They held that property inherited 
by a widow from her husband as well as property obtained by a woman by succes- 
sion from her parents did not constitute her stridhana. In either case the property 
was held by the woman as a limited owner and on her death it would descend to 
the next heir of the person from whom she inherited it (Bhugwandeen Dodbey v. 
Myna Baee' and Sheo Shankar Lal v. Debi Sahai,*) In the Province of Bombay 
these decisions of the Privy Council have not affected the view taken by this Court 
since Pranjivandas Toolseydas v. Dewcoovert ace widow,’ and it has always been 
understood that a female inheriting property, from a female takes it absolutely, 
and as regards property obtained by females by surcession from male relatives it 
is stridhana in the ands of the succeeding fernalesif they belong to the same gotra 
as the propositus. In other words as regards succession to males a distinction is 
made between females belonging to the family of the deceased either by birth or 
by marriage. Those falling in the first category hold the property devolving on 
them by succession as their absolute estate, whereas in the hands of those that fall 
under the second category it is held as a limited estate. That is why the first 
uestion with which we are dealing assumes that property obtained by a woman 
m her parents is her stridhana property and raises the point as to whether it is 
saudayika stridhana or non-saudayika stridhana. This point is raised because 
it has been held in Bhau v. Raghunath‘ that such property is non-saudayika stri- 
dhana and that in regard to non-saudayika s:ridhana the woman who holds such 
property cannot bequeath it by will without the consent of her husband. Thus 
the distinction between saudayika and non-saudayika stridhana as laid down 
in this case is obvious. With regard to saudayika stridhana the power of the 
female is absolute and she can bequeath it by will, whereas in regard to non- 
saudayika stridhana her power to make a will is subject to the cqntrol of her 
husband. If the husband consents to the bequest, the will made by the woman 
would be valid. If there is no evidence of the husband’s consent, the bequest 
made would be invalid. It has been argued before us that in coming to the 
conclusion that the property obtained by a female by succession from her parents 
is non-saudayika stridhana the original Sanskrit texts have not been properly 
construed. The argument is that the said texts, if properly construed, would not 
justify the distinction between property obtained by a female by gifts from her 
parents and property obtained by her by succession from them. In order to 
decide this point it would obviously be necessary to consider the relevant and 
material texts on this subject. But before we do so it may be convenient to 
refer to some of the decisious of this Court where this point has been considered. 
In Vijtarangam et al v. Lakshuman et al” Mr. Justice West considered the doctrine 
of Mitakshara on the subject of stridhana. He points out that Vijnyaneshwar 
includes all property inherited by a woman in her stridhana and makes no distinc- 
tion between inheritance of a woman from he> husband and her inheritance from 
any other person. Then he goes on to say that Vijnyaneshwar lays down no 
rule as to the extent of the woman's own power over such property. But that is 
not surprising because the right of absolute iisposal did not enter into Vijnya- 
neshwar’s conception of the essentials of ownership. Then the learned Judge 
considers the texts of Katyayana such as were then available and the view of 
Jagannath and Narada and comes to the conclusion that as to immoveable 
property ət any rate the woman’s ownership is subject to the control of her husband 
and of the other persons interested in the preservation of the estate, and that it 
cannot be needlessly dissipated at her mere caprice. This view was considered 
by Sir Lawrence Jenkins and Mr, Justice Aston in Bhau v. Raghunath. From 
the decision in Bhaw’s case it would be apparent that the limitations on the woman’s 
power of disposal over immoveable property to which Mr. Justice West had 
1 (1867) 11 M. T. A. 487. 4 (1005) I. L. R. 80 Bom. 229, 
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referred were held to apply only to non-saudayika property, because while dealing 
with the will made by Krishnabai the Court held thet the saia will was invalid 
solely on the ground that the property obtained by Krishnabai from her mother 
by succession was non-saudayika stridhana and so she had no right to make a will 
in respect of it. In other words if the property had been_saudayika, the Court 
would certainly have held that the will in question was valid. Now, in dealing 
with the question of the woman’s power over her stridhana Jenkins C. J. referred 
to the relevant Sanskrit texts, and in particular to the text of Mayukha, X, s. 10, 
from which he came to the conclusion that except as to the kind of stridhana 
known as saudayika, a woman’s power of disposal over her stridhana is during 
coverture subject to her husband’s consent. He also observed that the said 
restriction, as far as he could gather, agreed with the sense of the community. 

In Bhagvanlal v. Bat Divali! this question was raised in a somewhat different 
form. A Hindu female who had lived separately from her husband for nearly 
thirty years had made a will bequeathing the property which she had inherited 
from her father without the consent cf her husband. It was held that though the 
principles of Hindu law as stated in Bhaw’s case with regard to the powers of 
disposition by a wife over her non-saudayika stridhana could not be challenged, 
the facts under which the will in question was made took the will outside the 
provisions of the Sanskrit texts and the decision in Bhau’s case. Macleod C. J. 
observed that having regard to the fact that the testatrix had stayed away from 
her husband for over 80 years, the husband had ‘“‘lost all rights of control over her, 

“so as to lose also the right to validate any disposition which she might make by 
will of property inherited by her from her paternal relations ;”’ and in support 
of this conclusion the learned Chief.Justice said that he had no doubt that his 
decision was in consonance with the views which prevailed at that time in the 
community. The same question was raised again before Beaumont C. J. in 
Sarubai Balakdas v. Narayandas Devdas2 Sir John Beaumont, however, refuscd 
to apply the decision in Bhagoanlal’s case to the will before him, though the said 
will had been made by a testatrix who had not lived with her husband for 20 or 25 
years. He held that for however long a period a wife has lived separately from 
her husband she is still a married woman and may at any time go back to live 
with her husband, and he was reluctant to accept the contention that the rule in 
Bhau’s case should be applied only if and whilst the female is living with her 
husband as his wife. It may be pointed out that the correctness of Bhaw’s ruling 
was not challenged either in this case or in Bhagvanlal v. Bat Divali. 

The question as to whether property obtained by a female by a bequest from her 
relations is saudayika or non-saudayika was considered by Patkar and Barlee JJ. 
in Fakirgowda v. Dyamawa,*? and it was held that such property was saudayika 
stridhana over which the woman had absolute control; so that the will made by her 
in regard to such property would be valid. The argument that saudayika stridhana 
was limited to gifts made by relations by acts inter vivos was rejected and it was 
held thet property obtained either by gift or by bequest from relations was sauda- 
yika stridhana in the hands of the donee or the legatee. 

Thus it would appear that this Cowt has held that property obtained by a 
fernale either by gift or by bequest from parents or other relations is her saudayika 
stridhana, whereas property which she inhcrits from them is her non-saudayika 
stridhana. The question which we must now proceed to consider is whether 
the texts of Hindu law justify the conclusion that property inherited by a female 
from her parents must be treated on a different basis from the property obtained 
by her from her parents or relations either by gift or by bequest. 

Manu (200 B.C. to 100 A.D.) in IX, v. 194, says: 

“ What (was given) before the nuptial fire, what was given at the bridal procession, what 
was given in token of love, what was received from her brother, mother or father, that is called 
the sixfold woman’s property.’’4 - 


1 (1925 27 Bom. L. R. 688. © 8 (1932) I. L. R. 57 Bom. 488, 
2 (1942) 45 Bom. L. R. 478. 8.c. 85 Bom. L. R. 418. 


4 aag wd a irad 
sg—~ngq—fiq-ad_ sefi hai ay n Manu, IX—194. 
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It may be pertinent to point out that Mitakshara while interpreting this text of 
Manu observes that by specifying the six categories of stridhana Manu emphasises 
the fact that stridhana is at least of six categories and does not at all exclud® a 
much larger number of the said categories. Narada (100 A.D.—400 A.D.) while 
describing stridhana sybstantially agrees with Manu.’ Yajnyavalkya (100 A.D.— 
800 A.D.) (II, 148-44) enumerates the several kinds of stridhana in these terms : 

“ What was piven (to a woman) by the father, mother, husband or brother or was receiyed 
by her before the nuptial fire, or what was presented on her husband’s marrying another wife 
(adhivedanika) and the like—these are denominated stridhana; so also what is given by the 
cognate relations (of the woman), the sulka (fee) and gifts subsequent to marriage.? 

Vijnyaneshwar (1070 A.D.—1100 A.D.) comments upon the use of the word 
“adya” (and the like) by saying that the description contained in Yajnyavalkya 
Smriti is merely illustrative, and; as I have already pointed out, the commentary of 
Vijnyaneshwar expounds the most liberal view on this subject by interpreting 
the word stridhana in its etymological as opposed to its technical sense. 

These texts of the Smritis would show that some progiess had been made from 
the times of Gautama and Kautilya in so far as the Smriti writers included at 
least six kinds of property within the meaning, of the word stridhana. The stage 
where the said word was held to dencte merely the means of subsistence and the 
ornaments and clothes given to the female had long passed and Hindu jurists true 
to their progressive outlook had added some other kinds of property in the class 
of stridhana. Even so the discussion on the subject which we find in the Smritis 
is by no means exhaustive and Vijnyaneshwar had to make use of the word “apaa” 
(and others) so as to make all kinds of property obtained by a female her stridhana. 

In his Vyavahara-Mayukha Nilkantha (1615-A.D.—-1645 A.D.) deals with the 
question of stridhana as a topic by itself (IV, 10). He refers to the verses of Manu 
and Yajnyavalkya (IX, 194, and II, 148, respectively) as well as the text of 
Vishnu (XVII, 18). Then he refers to the views of Katyayana on this subject 
and proceeds to point out that according to Katyayana whatever has been earned 
by mechanical arts and by way of gifts from strangers is not subject to the absolute 
dominion of women; but over the rest of their property they have such dominion. 
Nilkantha then cites the text of Manu ( VIII, 416) in which it is said: 

“ A wife, a son, and a slave, all these three are declared to have no property; whatever wealth 
they acquire, is of him to whom they belong.” 
and also (IX, 199) : 

“A woman should never make expenditure out of the family property belonging to several, 
or even out of her own wealth without the assent of her husband.’ . 
and adds his comment on VIII, 416, that that too has a reference to wealth 
eet aie by mechanical arts and the like; curiously enough he then goes on to 
add that 

“ It would however be proper to interpret the text as showing an absence of absolute dominion 
in stridhane such as the Adhivedanika and the like.” 

Then Nilkanthe cites the verses from Katyayana in which saudayika property 
is described and it is stated that over their saudayika stridhana women have 
absolute dominion. Thus it will be seen that Nilkantha does not express any 
definite opinion of his own, but refers to the relevant texts from the different 
Smritis and relies more particularly upon the discussion of Katyayana on this 


1 anaaga AA T 
 apagirasra sefa sad aaa, n Dayabhaga, VIL 
2 faamaga meena, 1 
aiaia a eiai tiaa, i 
aqad qa yera q | Yajnyavalkya, II-143, 144. 
8 wal gaa araa fadar: ad va 1 
ad ingia eae Ter TST Manu, VITI—46. 


4 a frat fora: eh aeraregeerm | 
amci q facia aa weng n Manu, IX—199. 
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subject. Having regard to the whole of his discussion, however, it may not be 
unreasonable to infer that he accepted the conclusion of Katyayana that over 
saldayika property woman’s power of disposal was absolute. On the question as 
to what property can be held to be saudayika we do not derive any assistance from 
Nilkantha. 

This subject is, however, dealt with at greater length in the Smriti of Katyayana 
(400 A.D.—600 A.D.). This Smriti unfortunately is not still available as a whole ; 
but Dr. P. V. Kane has collated and edited all the passages from the Katyayana 
Smriti which had been either cited or referred to by the several writers on Hindu 
law in his book named “ arqrmediatten: ” or “Katyayana Smriti on 
Vyavahara (Law and Procedure).”” Thus by the efforts of Dr. Kane students of 
Hindu law are in a position to have a connected view of the substantial provisions 
in Katyayana Smriti. There are 27 verses of Katyayana which contain an elaborate 
discussion on the subject of stridhana. Most of the commentators on the 
Smritis have referred to Katyayana with respect and approval and it is substantially 
on the text of Katyayana that the question with which we are concerned has 
ultimately tobe decided. Katyayana adopts the six-fold enumeration of stridhana 
contained in Manu and makes considerable additions to it. This is what Katya- 
yana says in this matter! : 

‘894. What was given before the nuptial fire, what was given at the time of the bridal 
procession, what was given to a woman through affection, what was received from the brother, 
mother or fether-—this stridhana is declared to be sixfold. 

895. What is given toa woman(by anybody) at the time of marriage before (the nuptial) 
fire, that is declared to be adhyagni stridhana by the wise. 

896, That again which a woman obtains when she is being taken (in a procession) from her 
father’s house (to the bridegroom’s) is termed stridhana of the adhyavahanika kind. 

897. Whatever is given (to a woman) through affection by the father-in-law or mother-in-law 
and what is received at the time of saluting the feet of elders is termed pritidatta (gift through 
affection). 

898. That is declared to be sulka, which is obtained as the price of household utensils, 
of beasts of burden, of milch cattle, omaments and slaves. 

~ 899. Whatever is obtained by a woman after marriage from the family of her husband 
and also what is similarly obtained from the family of her (father’s) kinsmen is said to be anvadheya 
(gift subsequent). 

900. Whatever is obtained by a woman through affection after her marriage from her 
husband or from her parents, that is anvadheya. This is the view of Bhrugu. 

901. That is known as saudayika which is obtained by a married woman or by a maiden in 
her husband’s or father’s house from her brother or from her parents.” 


1 aeaea ad a Wad: fed 1 
aaua vefad eed aa 
fagas wh drat afifa t 
qaisi afk: ea feaa uu 
agaead ard Aaa freer | 
wearers dq cet aaga M 
fear aig aaa aear ar wat at 
qaaa dq Sacre aga i 
TEVA TATA TTT 1 
qa wet g alef aafaa N 
fragrant aq wed aygerafear uy 
aad IA J wet Pagoa | 
aq wet g akafa dearaq Ahad: fear 1 
aq: frat: aa wa J Tq AT: U 
sam sear aft wd: rans ar | 
wd: amat wed atlas ay N 

(‘Katyayanasmriti on Vyavahara (Law and Procedure) by Dr. P. V. Kane, pp. 316-318.) 
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It will thus be apparent from this discussion of Katyayana that according to him 
saudayika is not a special kini of stridhana at all. Infactthe division of stridhana 
into saudayika and non-saudayika is referable principally, if not exclusivety, 
to the text of Katyayana, and we cannot naturally receive any decisive guidance 
from the Smritis of Manu or Vajnyavalkya in deciding what kinds of stridhana fall 
within the one or the other category. The word “ dante ” (saudayika) 
is derived from the word “ geg ”’ (saudaya) which means a good or an affectionate 
kindred or relation. The word “‘saudayika” therefore literally means ‘“‘received 
or obtained from a good or an affectionate kindred.” In this sense it is a compre- 
hensive term which would include all kinds of property obtained by a female 
from her relations in her husband’s family as well as from those in the family of her 
birth. The word ‘‘ seq” or “ siqq ” (labdham or praptam) which has been used by 
Katyayana in this connection may well include property obtained by her by gift, 
by bequest, as well as by succession. It is true that most of the discussion relates 
to gifts made by relations through affection. It is also true that in some of the 
Smriti texts the word ‘‘ zeae ” (dattam—given) is used while describing property 
obtained by a female from her relations, and the word “ gqq ” (dattam) would 
not include property obtained by succession. But strictly speaking the word 
“ aqq ” (dallam) would denote a gift by an act inter vivos and from that point 
of view it may not very appropriately include a bequest. Even so property 
obtained by bequest has been held to be saudayika stridhana in Farkirgowda v. 
Dyamewat On principle it is difficult to see why if property obtained under a 
bequest becomes the saudayika stridhana of the legatee it should not be her 
saudayika stridhana in case the female obtains it by succession. It may well be 
that the person to whom the property belongs may not choose to make a, will in 
the belief and knowledge that his property would devolve by succession upon 
his female relation in question. The failure of the propositus to make a will 
would obviously be consistent with his desire that the said female relation should 
obtain his property. Otherwise he would make a will bequeathing it to somebody 
else whom he may have in view. In such a case property obtained by succession 
should, in our opinion, prima facie be treated on the same footing as property 
obtained under a bequest. Eut apart from this it seems to us that reading the 
text of Katyayana as a whole tiere would be no justification for putting a restrictive 
interpretation upon the word ‘‘ wə ” (obtained or received) used by him 
while describing saudayika property. In fact when Katyayana proceeds to 
consider woman’s power of disposal over her property, he seems to make one broad 
division and that is between vroperty obtained by a woman by mechanical arts 
and from strangers through affection on the ons hand, and the rest of her property 
on the other. He does no doubt deal with the property gifted by the husband to 
his wife on a different basis; but it may be pointed out that judicial decisions 
have not approved of this distinction. This is what Katyayana says :? 

“904. In that wealth which is obtained (by a wornan) by mechanical arts or from a stranger 
through affection the ownership is cf the husband; the rest is declared to be the stridhana. 

“ 905-906. On obtaining wealzh of the saudayika kind it is held (lit. desired) that women 
have independent ownership (over it), since it was given by them (by the kindred) as a support in 
order that they may not be reducec to a terrible (or wretched) condition. It has been declared 
that women always have independence in saudayika weslth as regards sale or gift at their pleasure 
and even in immoveables (if saudayika).”’ 


1 (1982) I. L. R. 57 Bom. 488, s.c. 85 Bom. L. R. 418. 
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“Katyayana Smriti on Vyavahara.”’ By Dr. P. V. Kane, Pp. 319-820 
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According to the text of Vyasa, which has been cited by Smriti-Chandrika of 
Devannabhatta (1200 A.D.—1225 A.D.) whatever is obtained by a woman as a 
maiden at the time of her marriage or after her marriage from the relations in her 
father’s house as well as in her husband’s house is saudayika stridhana. Vivada- 
Chinatamani of Vachaspati (1500 A.D. to 1550 A.D.) is quite explicit on this point. 
According to Vachaspati the word saudayika does include property received by 
women from their relatives either by a gift or by bequest or by succession since he 
refers to the relevant passage from Katyayana and expresses his own view on this 
question in these words : 

‘Thus the result is whatever is obtained by a maiden or by a married woman from her 
parents, or from relations in her parents’ family or from the family of her husband, all that is 
her saudayike stridhana.’’® 
It is therefore quite clear that Vivada-Chintamani construes the word saudayika 
literally and includes under its denotation all property obtained by a woman either 
by gift, bequest or succession from her relations either in her parents’ or her 
husband’s family. : 

Having regard to these texts it seems to us that we would-not be justified in 
holding that the word saudayika excludes property obtained by a female by 
succession from her parents or relatives in the family of her birth. In the texts 
which were considered by Jenkins C. J. in Bhau v. Raghunath, the verse from 
Katyayana to which I have just referred has been cited and the word * wem ” 
(fadbham) has been translated as meaning “‘obtained.’’? The question as to whether 
this word in the context necessarily excludes property obtained by succession does 

“not appear to have been raised or conaidered. In fact the majority of the texts 
cited in the judgment emphasise the incompetence of the woman to own property 
on her own account or her incapacity to deal with it at her pleasure. The restric- 
tions contained in these texts are no more than moral precepts or ‘“‘laudatory 
statements” (Arthavada) and they must now be treated as obsolete. We have 
no doubt that these texts do not at all agree with the sense of the community as 
it prevails to-day. Besides, it is clear that in the Province of Bombay even with 
regard to the property obtained by a female from her parents by succession her 
title is otherwise absolute. The ssid property goes by succession after her death 
to her own heirs. During her lifetime she is its sole owner and no other person 
has any vested interest in it. Neither her husband nor her issue can claim joint 
interest in the property along with her. In other words, she holds the property 
as an absolute owner, and looked at from this point of view the limitation imposed 
upon her that she cannot bequeath it away unless with the consent of her husband | 
seems on first principles to be quite inconsistent with her undoubted title over it. 
Besides this limitation cannot and obviously does not operate in respect of Property 
obtained by succession from her parents by a maiden or by a widow. e are 
therefore disposed to take the view that in the absence of any express provision 
to the contrary in the Sanskrit texts bearing on this question such property should 
be treated as saudayika stridhana in the hands of a married woman even during 
coverture. The words used by Katyayana if read in the context of the whole of his 
discussion do not suggest that it was intended by sg bat oem to include within the 
class of saudayika stridhana only properties obtained by her by gift or by bequest. 
It appears fairly clear from the said discussion that property obtained by a female 
either by gift or by bequest or by succession from her relatives in her parental home 
was intended to be included in the comprehensive term saudayika. We have 
no doubt whatever that the interpretation which we are putting upon the words 


1 qenerat faa w faarerercra aq | 
Raade vt Sara apa un eft TR: | 
q (Smriti Chandrika, [I-282.) 
(Sarasvati Vilas, p. 878.) 
2 ga paq aT ia ar agea ar agad 
at m aa aem: alarfrnfirera: 11 (Vivada Chintamani, p. 189.) 
8 (1905) I. L. R. 30 Bom. 229, s.c. 7 Bom. L. R. 986. 
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of Katyayana is absolutely in consonance with the conscience of the community 
at present. We therefore hold that property inherited by a female from her parents 
is saudayika stridhana and that the contrary view which was accepted in Bhau 
v. Raghunath is not justified either by the Sanskrit texts bearing on the question 
or by the sense of the community as was assumed in the said case. Accordingly 


our answer to the first question is that property inherited by a woman from her 
parents is her saudayika stridhana. 


In view of this answer to the first question it is clearly unnecessary to consider 
the two other questions referred to the Full Bench. 


Cuacua C. J. J agree. 
Drxrr J. I agree. Answer accordingly. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar, and. 
Mr. Justice Diwit. 


CHUNILAL MOTIRAM v. SHIVRAM NAGUJI GHULE,* 


instalment decree—Fatlure to pay instalments—Whole decree becoming payable—Ewecution of 
whole decree—Period of limitation is three years from first default—Indian Limitation Act 
(IX of 1908), Art. 181—Waiver by decree-holder. 

Where an instalment decree provides that on failure of payment of certain instalments 
the whole amount due may be recovered, the decree-holder is not entitled to exercise his 
option to recover the whole amount then recoverable, if the first default has occurred more 
than three years before the filing of the execution application. 

The right which is given to a decree-holder under a decree to enforce the payment of the 
full decretal amount in default of payment of any instalment is a right givento a decree- 
holder for his benefit. He may or he may not enforce it. Although a default may take place, 
he may treat the decree as still a decree for instalments and he may pursue to execute his 
right to obtain the instalments as and when they fall due. °, 

When a right accrues to a decree-holder to execute an instalment decree as a whole on 
failure to pay instalments due, limitation begins to run when the right accrues for the first 
time, and once limitation begins to run it cannot be stopped. It is, however, open to the 
decree-holder not to treat the non-payment of the instalment on the due date as a default 
at all. He may waive or condone the default, in which case limitation would not run from 
the default which was condoned or waived, but from the default which the decree-holder 
treated as a default under the decree. 

Hanmani Bhimrao v. Gururao Swamirao,) Veherbhai v. Javer Soma, and Bomatu v. 
Goverdhandas,* referred to. 

Gopal v, Alagirisams,‘ dissented from. 
Lausa Din v. Gulab Kunwar’ and Maung Sin v. Ma Tok,’ distinguished. 
Joti Prasad v. Sri Chand’ and Ram Prasad Ram v. Jadunandan Upadhia,* relied on. 


INSTALMENT decree. 

Shivram Naguji Dhule and others (defendants Nos. 1 to 4) mortgaged their 
lands and houses to the plaintiff firm Chunilal Motiram on June 29,1981. Disputes 
having arisen between the parties as to the amount due on the mortgage, the 
plaintiff sued on the mortgage on August 2, 1981. On the same day the disputes 
were referred to the arbitration of one K. B. Khaladkar. The arbitrator made his 
award, which was filed in Court on August 14, 1981. On the same day the Court 
passed a decree in terms of the award as follows :— 

“ The defendants do pay to the plaintiff Rs. 6800 out of the amount of claim, costs of the 
award, and costs for filing the same, towards principal by annual instalments of Rs. 1000 each 
and interest on Rs. 6800 at the rate of Re. 0-8-0 per cent per mensem and thus pay off the amount. 


* Decided, February 7, 1950. Letters Patent 
Appeal No. 10 of 1947, preferred against the 
decision of Bavdekar J. in First Appeal No. 262 
of 1948, from the decision of L., Ẹ. Ankalgi, 
Civil Judge (Senior Division) at Poona, m 
Darkhast No. 2217 of 1938. 

1 (1942) 44 Bom. L, R. 880. 

% (1985) 87 Bom. L. R. 942. 


(1985) 83 Bom. L. R. 492. 
1942] Mad. 770. 

Petes 34 Bom. L. R. 1600, r.c. 
reo R. 54 I. A. 272, 


(1928) E L . R. 51 All. 287. 
(1984) I. L. R. 56 All. 921. 
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The first instalment to be paid in the month of Falgun of the Shake year 18538 (i.e. March and 
April 1982), and subsequent instalments of Rs. 1000 each and interest that will accrue due to be 
paid in the month of Falgun every year, and thus the amount be paid off. In default of payment 
of any two instalments the plaintiff do recover the whole balance that will remain over after 
deduction of payments received in one lump sum by sale of the mortgaged property. If there 
be any deficit, the plaintiff do recover the same from the defendants personally.” 

. Under the above decree, the first instalment fell due on April 5, 1982. The 
amount due under the instalment was Rs.1,268 inclusive of interest on the decretal 
amount. The defendants paid Rs. 1,195 under the first instalment on November 
24, 1981. The second instalment became due on March 26, 1988. The amount 
inclusive of interest under that instalment was Rs. 1,899. The defendants paid 
Rs. 1,260 under the second instalment on November 14, 1982. 

There thus having been default in payment of two instalments, the plaintiff 
applied, on Octeber 1, 1986, to execute the decree to recover the whole amount 
remaining unpaid under the decree. Notice under O. XXI, r. 22, of the Civil 
Procedure Code, 1908, was issued, but the darkhast was disposed of for non- 
prosecution, on December 21, 1986. 

On November 15, 1988, the plaintiff applied again to execute the decree as a 
whole. The defendants contended that the execution was barred by limitation. 
The plaintiff averred thet the plea of limitation not having been taken in the first 
darkhast the defendants were barred by the rule of constructive res judicaia 
from raising it in the second application. In overruling the contention the 
executing Court remarked :— ¢ ° 

“ The notice under O. XXI, r. 22, was not duly served on defendant No. 4's guardian. Further 
the Court did not give any finding on the point of limitation. Constructive res judicata does not 
apply when notice under O. XXT, r. 22, is not properly served. Further the Court is to apply this 
principle very cautiously, and when there is any defect in the service of such notice, then there 
would be no constructive res judicata.” 


In dealing with the point of limitation, the Court observed :— 


“ The decree-holder must show that he appropriated the two payments for one of the instal- 
ments due. But his accounts clearly show that the decree-holder appropriated each repayment 
for the first and second instalments separately and individually. Now the decree holder cannot 
say that he could appropriate both of these payments for one of theinstalments. The result 
is that the first two instalments were defaulted and the whole amount became due on March 26, 
1988, but the previous darkhast was filed on October 1, 1936. Obviously then, it was not in 
time. So the present darkhast is not in time for any of the instalments, as the decree-holder 
once exercised his choice to recover the whole amount. The result is that the present darkhast 
is not in time and it will have to be dismissed.” 


The plaintiff appealed to the High Court. 


The appeal was heard by Bavdekar J., who delivered the following judgment, 
on October 80, 1946. 


BAYDEKAR J. This is an appeal from an order in execution of a mortgage decree for 
sale of the mortgaged property. The execution admittedly had to be transferred to 
the Collector, and in the first application for execution which was made upon notices 
having been issued to the four defendants an order was made in their absence upon 
the footing that they were all properly served that execution should be transferred 
to the Collector. It appears, however, that within a short time of about a fortnight 
after the date of the order, the darkhast was dismissed upon purshis given by the 
pleader of the decree-holder that he did not wish to proceed further with the 
application for execution. The second Ai amuses for execution was made within 
a period of three years after the date of the disposalof this application, but more 
than three years after the date of the decree, and according to the contention of 
the judgment debtor more than three years after the whole amount of the decree 
had become due under the default clause mentioned in the decree which was an 
instalment decree. When this application was made, the judgment-debtors met 
the decree-holder with a contention that execution was barred. They con- 
tended that according tothe instalment clause of the decree an instalment 
of Rs. 1,000 principal and interest at the rate mentioned in the decree had to be 
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paid by the judgment-debtors in Falgun of cach year commencing from Shake 
1848, and that the decree-holder upon his own admission had not been paid the 
full amount of the principal and interest which had accrued up to the end òf 
Falgun 1858 and Falgun 1854. Consequently by the end of Falgun 1854 two 
defaults were made, and the whole amount of the decree had become recoverable 
at once from the judgmet.t-debtors. The contention of the decree-holder was that 
even though the decree directed interest to be paid by the judgment-debtors 
every year, the instalments in default of which the whole amount was recoverable 
at once did not consist of such ‘nterest. The instalments were only of the principal 
amount, and even though the decree made interest payable every year, the whole 
amount became recoverable on_y in case there was failure in paying instalments of 
principal amounting to Rs, 1,000 each only. Consequently the whole amount had 
not become recoverable prior to the end of Falaun 1855, Upon that footing the first 
derkhast of 1986 was in time, end if that was in time, then the second darkhast 
was admittedly alsoin time. The decree-holder further contended that the judg- 
ment-debtors were barred by rgs judicata from contending that the darkhast of 
1986 was not in time, because notices under Order XXI, r. 22, had been served 
upon them, but they had failed to appear and an order had been made against them 
for execution to proceed though subsequently tpon the decree-holder’s purshis the 
darkhast as a matter of fact was not actually sent to the Collector. 

The learned Judge, before wEom execution was sought, held that the instalments, 
upon failure to pay two of which the whole ampunt was to become recoverable at 
once, consisted not only of the principal amount of Rs. 1,000 but also of the interest 
which had become due upon the decretal amount up to theend of Falgun, Shake 
1854. The first darkhast was not, therefore, in time, and he also held that the 
judgment-debtors were not barred by res judicata. The reasons which he gave 
were that notice under O. XXI, r. 22, was not served upon defendant No. 4s: 
guardian; that there was no ectual finding given by the Court upon the question 
of limitation, and finally the principle of constructive res judtcata was to be applied 
very cautiously. 

Taking up first the question as to what the decree directed to be paid as instal- 
ments at the end of Falgun of each year commencing with Shake 1858, the decree 
is not drafted very happily. It mentions in th2 first instance that the defendants 
were to pay to the plaintiffs Rs. 6,800 out of the amount claimed by them, costs 
of the award, and costs for filing it, and that ir: order to pay off these things they 
were to pay an amount of Rs. 1,000 towards the principal. Then it said that the 
defendants were slso to pay interest at the rate of 8 annas per cent. per month 
and pay off the whole of the amount. Then it stated that the first instalment was 
payable in the Falgun of Shake 1858 and then it stated that thereafter instalments 
were to be paid in the month of F every year. With regard to what the 
instalments were to be, it mentions the amount of Rs. 1,000 being the Marathi 
word kapta. Thereafter also it mentioned the interest which accrued due, and the 
. difference between the parties is upon the question as to whether the instalment 
consisted of only the amount of Rs. 1,000 or the amount of Rs. 1,000 plus the 
interest which had accrued. It is contended on behalf of the appellant that even 
though in the operative part the decree mentioned that the decree-holder was 
entitled to receive interest on the amount of Rs. 6,800 at the rate of 8 annas per 
cent. per mensem, this amount was not part of the instalment, and the words 
“and the accruing interest should not be taken to qualify the word “instalment” 
where the decree stated what the instalment was to be im the Falguns 
of the year 1854 and succeeding years. Now, if the contention which is 
made on behalf of the judgment-debtors is accepted, it will now be found that the 
decree-holder is barred by time, unless the principle of constructive res judicata 
comes to their aid. It is necessary therefore to be careful, but applying all care, 
in my view the interpretation which was accepted by the learned Judge -before 
whom execution was sought is correct. It is true that the arbitrators might have 
placed the whole matter from all possible doubt by using the Marathi word for 
‘‘instalment” after the word for Rs. 1,000 and interest and indicating clearly that 
the instalment was to consist not only of a portion of the principal amounting 


1950. ] CHUNILAL MOTIRAM V. SHIVRAM NAGUJI (F.B.}—Bavdekar J. 255 


to Rs. 1,000 but also of the interest which had accrued up to date upon the 
principal amount made payable by the decree; but the words which they have 
used make it sufficiently clear that the instalment was to be not only of Rs. 1,000 
but also of interest which had accrued. As a matter of fact, even when the 
arbitrators referred to the interest upon the amount of Rs. 6,800 at the rate of 
8 annas per cent. per mensem, they mentioned that that much interest was to be 
paid by the judgment-debtors every year along with the amount of Rs. 1,000, 
sô that it would appear as if the annual payments which were to be made consisted 
of not only Rs. 1,000 but also of the interest. Ordinarily, therefore, the instalment 
would be taken to be the whole amount which had become payable consisting of 
principal and interest. The difficulty in this case has arisen merely because the 
word for instalment in Marathi hapta comes before the words “‘Rs. 1,000,” and some 
argument is possible that the word ‘“‘instalment” is limited to the amount of 
Rs. 1,000 and daes not include interest which had accrued. But then if one reads 
the decree as a whole, one will see that the arbitrators have not used very gramma- 
tical Marathi, so that when looking at their award it is necessary to bear in mind 
that one is dealing with porie who are.not accustomed to expressing themselves 
unambiguously. Even then if an ambiguity had remained, it would have been 
necessary to consider what its effect was. But when one takes into consideration 
the fact that every year interest was to be paid along with Rs. 1,000 and when 
there was difficulty in mentioning a particular amount, for example, Rs. 1,200 
as the amount of each annual instalment because the interest was to vary, one 
can. have no doubt that the instalment which the arbitrator intended was to be 
paid was of Rs. 1,000 plus interest which had accrued, and the default which had 
entitled the decree-holder to recover the whole amount at once was in payment 
not only of a portion of the principal amount namely Rs. 1,000 but also interest 
which had accrued due upon the whole principal amount which was due at the 
time of a particular payment. In this view of the case, default was made by the 
end of Falgun, Shake 1854, and the application for execution of 1986 was, therefore, 
not in time. j 

It is contended, however, on behalf of the appellant that the judgment-debtors 
were barred by the principle of res judicata inasmuch as even though notice was 
issued to them under O. XXI, r. 22, they did not take the contention that the 
darkhast was barred by time. Now, there was actually no adjudication on the 
question of limitation in the prior application for execution ; but even so it cannot 
be disputed any longer that all objections in bar of execution must be taken at the 
earliest possible opportunity, and if*they are not taken at a time when they ought 
to have been taken, then subsequently whether in the same application for execution 
or in subsequent applications for execution-they cannot be taken up again owing 
to the principle analogous to that in explanation 4 to s. 11 of the Code of Civil 
Procedure. There is one contention raised in this case which it will be convenient 
to deal with separately, that is, that the first application for execution was dismissed 
before the period of appealing from the order directing execution to proceed was 
still Spiga . But apart from that it is obvious that the bar of constructive res 
judicata will come in provided notices had been served upon all the judgment- 
debtors. 

Now, so far as defendants Nos. 1, 2 and 4 were concerned, it seems obvious that 
they were not served properly. What happened was that notices addressed to 
defendants Nos. 1, 2 and 8 and to defendant No. 1 as the guardian of the minor 
defendant No. 4 were sent out for service, but were actually handed over to defend- 
ant No. 8. Now, service upon an adult member of the family could sometimes be 
made, but before it could be so made, certain conditions had got to be fulfilled. 
The learned advocate who appears for the appellant has relied in this connection 
upon QO. V, r. 15; but that obviously has no application, as it is not shown 
that the other judgment-debtors, namely, defendants Nos. 1 and 2 could not be 
found. The bailiff stated that he found defendant No. 8, but he did not say that 
he could not find either defendant No. 1 or defendant No. 2, and unless he could 
not find them, he could not hand over their notices or the notice of defendant 
No. 4 to defendant No. 8, because the usual rule is that service must be made 
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upon the person to whom the notice is addressed by handing it over personally 
tohim. So far as they are, therefore, concerned, there is no question of a construc- 
tive bar of res judicata. So far as defendant No. 8 is concerned, he would obviously 
be barred, unless any particular reason is shown as to why the plea of estoppel by 
constructive res judicata does not bind him. 

It is contended on behalf of the respondents that the principle of constructive 
res judicata does not bind defendant No. 8, because in this case before any appeal 
could be filed by defendant No. 8 from the order directing execution to proceed 
in the darkhast of 1986 the darkhast itself was dismissed upon a purshis given by 
the plaintiff’s pleader that they did not wish to proceed further in the matter. 
It is said in the first instance that the order directing execution to proceed had 
effect only up to the end of that application for execution. Once that application 
for execution came to an end, the order came to an end, and so far as I can under- 
stand, the argument is that no appeal could be filed against the order directing the 
execution to proceed after execution had come to an end, and it was also contended 
that in case an appeal had been filed before the darkhast was dismissed, the 
appellate Court would have had to dismiss the appeal on the ground that the 
appeal did not survive, inasmuch as the execution application itself had been 
dismissed. In support of this contention, the learned advocate, who appears for 
the judgment-debtors, relies upon the analogy of interlocutory orders passed 
in a suit. He says that if a final order in a suit is in favour of a defendant, there is 
no necessity for that defendant to appeal from the interlocutory order, and if an 
ee from the interlocutory order is, as a matter of fact, filed, if subsequently 
the suit is decided in his favour, the appeal would be dismissed on the ground that 
it did not survive any more. Now, so far as the suit is concerned, the contention 
is obviously correct, and an interlocutory order by its terms must necessarily have 
effect only up to the end of the litigation, and if, prior to the time before which 
an appeal could be filed from the interlocutory order, the suit was decided in favour 
of a defendant, there is no reason whatsoever for him to appeal from the order 
which had come to an end along with the suit. The reason why it is not necessary 
for him to appeal is that the order has ccme to an end along with the end of the 
suit, and the reason why an appellate Court may be justified subsequently in 
dismissing an appeal from an interlocutory order even if it had been filed after the 
dismissal of the suit would be on the ground that the interlocutory order had 
come to anend. The question which arises is as to whether all the orders of the 
type of execution to proceed came to an end along with an application for execution, 
so that it is unnecessary for a person agains: whom such an order is passed to 
appeal therefrom on the ground that subsequently execution has been struck 
off. Now, in my view, there is difficulty in saying that an order of the type with 
which we are concerned in this case, namely, the execution to proceed or execution 
transferred to the Collector are orders which have effect only up to the end of the 
execution proceedings in which they are passed. In this particular case, the 
execution proceedings were struck off within £ very short time after the order for 
execution to proceed was passed. But it is conceivable that such an order could 
be passed months afterwards. To mention a case, in the case of a decree upon a 
mortgage for sale, an order for execution to proceed may be passed and many 
months afterwards on the ground that a decree-holder had failed to pay the 
expenses, for example, of a sale proclamation, the execution application may 
be dismissed. If the application for execution is dismissed in such circumstances, 
the decree holder can file an application for execution again. In the application 
for execution which was dismissed if a contention with regard to bar of execution 
was not taken at a time when such a contertion ought to have been taken up, 
it could not be taken up subsequently unless, of course, an appeal has been filed 
from the order for execution to proceed, and tae contention could not be taken up 
also in any subsequent application for executicn which may be filed by the decree- 
holder. The adjudication, therefore, remains, whatever may happen to the 
execution application, and it could not really seriously be contended that where an 
adjudication of the type with which we are concerned in the present case had 
become final on the ground that it had not been appealed from, it would not bar 
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the party against whom it was made upon the principle of res judicata, merely 
because subsequently long afterwards owing to some default of the decree-holder 
the application for execution was dismissed, As a matter of fact, in all the cases in 
which it has been held that such a contention could not be taken up in the subsequent 
' execution proceedings, the first execution proceedings must necessarily have 
been dismissed for some reason or other, though not necessarily owing to a default 
of the decree-holder, so that it is obvious that the dismissal of the prior application 
for execution by itself does not enable the judgment-debtor to say that the prior 
adjudication does not bar him on the principle of constructive res judicata. The 
question which arises is whether it makes any difference that in this case before the 
judgment-debtor could appeal from the order directing execution to proceed the 
application for execution was dismissed on the ground that the ie pide gave 
a purshis saying that he did not want to proceed further in the matter. Now, it is 
true that from a practical point of view there was no reason why the judgment- 
debtor should have appealed from the order directing the execution to proceed, 
when, as a matter of fact, execution was not proceeding further. But then in the 
first instance it is quite clear that the judgment-debtors could appeal from the 
order, and in my view the appeal could not have been dismissed on the ground that 
even though the order for execution to proceed was against the judgment-debtor, 
subsequently owing to a purshis given by the decree-holder the execution had come 
to anend. The order could not be said to be an interlocutory order having force 
only up to the end of the particular application for execution in which it was made. 
If the nature of the order was such that it would bar by the principle of res judicata 
the party against whom it was made from agitating the question for all time to come 
whether in the same application for execution or in the subsequent applications 
for execution, I fail to see how it could be said that the order was an order which 
had force only during the pendency of the particular application for execution 
in which it was made and came to an end when it came to an end; and if an 
appeal had been filed from the order before the application for execution stands 
dismissed, T do not think that it would have been possible for an appellate Court 
to say that the appeal had become infructuous, because it could not say that the 
order had come to an end as it was capable of binding the judgment-debtor upon 
the principle of res judicata for alltime. The subsequent dismissal of the darkhast 
had nothing to do with the matter just as it would have had nothing to do with the 
matter in case execution had been dismissed long after the period of filing an appeal 
had elapsed and an appeal had not been filed. In my opinion, therefore, the 
judgment-debtor, defendant No. 8, ought to have appealed from the order in spite 
of the dismissal of the application for execution, and if hedidnot do so merely on 
the ground that there was no immediate benefit to be had from an appeal, as the 
application for execution has been dismissed, that cannot avail him anything in 
_ case subsequently in another application for execution a contention was raised 
that he was barred by the principle of constructive res judicata from raising the 
question of limitation again. 

The execution will, therefore, proceed so far as defendant No. 8 is concerned ; 
but it will not proceed as against the other defendants. Each psrty will bear its 
own. costs. 


The plaintiff preferred a further appeal under the Letters Patent. 


The Letters Patent appeal was heard by Weston and Shah JJ., on December 9, 
1949, when their Lordships made a reference to a Full Bench in the following 
terms ; 


Weston J. This is a Letters Patent appeal from a decision of Mr. Justice 
Bavdekar in an appeal from order in execution proceedings. It raises a question 
upon which there appears no direct authority of this Court, although there are 
decisions upon which arguments both for and against the point may be based. 

The point arises in this way. On August 14, 1981, an award decree was passed 
by which the respondents-debtors were to pay to the plaintiffs an amount of 
Rs. 6,800 and t there was a provision for annual instalments with a default clause. 
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The provision for instalments was that the annual instalment should be of Rs. 1,000 
each and interest on Rs. 6,800 at the rate of annas eight per cent per mensem. 
There was some controversy as to whether th2 word ‘instalment’ used later in the 
decree should be confined to the payment of Rs. 1,000 or also included the payment 
of whatever interest was due at the date of the particular instalment. But there 
is now no dispute that the latter view should be accepted. The decree went on to 
provide that the first instalment was to be paid in the month of Falgun of the Shake 
year 1858, that is to say March or April 1982, and the subsequent instalments were 
to be paid in the month of Falgun every year. The default clause was in these 
terms : ; 
“ In default of payment of any two instalments the plaintiffs may recover the whole balance 
that will remain over after deduction of payments received in one lump sum by sale of the 
mortgaged property.’’, 3 
and there was also a provision for recovering from the defendants personally if 
there was any deficit. According to the'judgment-creditor, on November 24, 1981, 
an amount of Rs. 1,195 was paid, and on November 14, 1982, another amount of 
Rs. 1,260 was paid. It is admitted that these payments did not represent the full 
amount of the instalments due, respectively in the Falgun of the year 1982 and 
the Falgun of the year 1988, but fell short of the amount of those instalments by 
Rs. 68 in the case of the first, and Rs. 189 in the case of the second. A further 
sum of Rs. 108-9-0 was said to have been paid on April 17, 1988. On October 5, 
1986, the decree-holder filed « darkhast by which he sought to enforce the default 
clause and claimed the recovery of the whol2 amount remaining due under the 
decree. It appears that by tais darkhast he claimed actually more than he could 
be entitled to; but this point is not very material. Notice on this darkhast 
under O. XXI, r. 22, was ordzred and is said to have been served upon one of the 
judgmertt-debtors. The darkhast, however, was not prosecuted and was dismissed 
on December 21, 1986, for non prosecution. The present darkhast was filed on 
November 15, 1988, and by ït the decree-holder sought to recover Rs. 6,562-2-0. 
Objection was taken by the judgment-debtors that the present darkhast was 
barred by limitation, and there was a plea by the decree-holder that the plea of 
limitation was barred by res judicata by reason of orders made in the previous 
darkhast. It appeared from the accounts of the decree-holder that he had entered 
the payment of Rs. 1,195 made on November 24, 1981, as payment towards the 
first instalment due under the decree and that he had entered the payment of 
Rs. 1,260 as payment towards the second instalment due under thedecree. It is 
clear therefore that there was a default in payment in respect of the first instalment 
due in March-April of 1982 and also in respect of the second instalment due in 
March-April 1988. There was also default in respect of the third and the fourth 
instalments due in March-April 1984 and 1985. 

The question which arises cn the plea of limitation is whether, when the decree- 
holder had the right to bring into force the default clause in March-April 1988, he 
could exercise that right as late as when the first darkhast was filed, namely 
October 5, 1986. 

It is claimed on behalf of the judgment-debtors that the principles of art. 75 
of the Indian Limitation Act will apply equally to a case such as the present, and 
reliance is placed on the several decisions of this Court; Pitamber Narayandas v. 
Vanmali Shamji, and Bomatu v. Goverdhandas?. It has been held by the Privy 
Council in Lasa Din v. Gulah Kunwar that «= default clause, such as is found 
in the present decree, is for tke benefit of the judgment-creditor and it is for him 
to exercise his option at his pleasure. An ear-ier decision of the Privy Council in 
Maung Sin v. Ma 7 okt was that a right to enforce a default clause in the particular 
decree before them arose on the occasion of each default made and could not be 
barred by reason of the first default having occurred before the option was sought 
to be enforced. 


1 (1876) I. L. R. 2 Bom. 1. 4 (1927) L. R. 54 I. A. 272, 
2 (1085) 88 Bom. L. R. 492, 498. 8. €. 20 Bom. L. R. 1014. 
3 (1982) 34 Bom. L. R. 1600, p.c. 
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In my opinion the decree in the present instance was an instalment decree which 
the decree holder on certain default being made had the right to convert into a 
decree for immediate payment of money. This right was not provided by the 
decree to be exercised necessarily on the first default being committed. It was a 
general right which on the terms of the decree co-existed with the decree itself. 
I see no good reason for importing into matters relating to the execution of instal- 
ment decrees consideration which the Legislature has thought fit to introduce into 
art. 75 of the Limitation Act, which deals with promissory notes or bonds payable 
by instalments and period of limitation for suits on such promissory notes or bonds. 
Notwithstanding that default on which option night have been exercised had been 
made more than three years before October 6, 1986, I think it was nevertheless 
open to the deeree-holder to exercise his option when he chose, and if he chose to 
delay the exercise of that option, and thereby lose some benefit, that is no ground 
for denying him such benefit as remained to him. I think that there is no question 
of waiver in a case such as this, and that the right of the decree-holder was not 
restricted at the time he filed his first darkhast merely to recovering such instalments 
as might have been due within three years of the filing of the darkhast, but 
that he could exercise his option and claim that those instalments and also subse- 
quent instalments in view of the default became due at once and were recoverable 
by him. This view has been accepted by a learned Judge of the Madras High Court 
in the case of Gopal v. Alagirisami.1 In view, however, of the absence of direct 
authority of this Court, and the existence of the decisions in the case of Dulsook 
Rattanchand v. Chugon Narrun® and Kashiram v. Pandu? we think that the matter 
should go before a full bench, and we direct that the papers be placed before the 
Chief Justice for constitution of a full bench or for such other orders as he may 
consider proper for the decision of the question : 

‘‘ Whether in case of an instalment decree providing that on the failure of payment of 
certain instalments the whole amount due may be recovered, the decree-holder is entitled to 
exercise his option to recover the whole amount then recoverable notwithstanding that the 


first default may have occurred more than three years before the filing of the execution applica- 
tion? ” 


Suan J. The decree under execution which is a mortgage decree provided 
for payment of the amount due by certain annual instalments. The decree 
incorporated a default clause that on the failure to pay any two instalments, the 
decree-holder was entitled to recover the full amount remaining due after deducting 
the payments received in one lump sum by sale of the mortgaged property. This 
decree was passed in the year 1981, and the instalments contemplated were not paid. 
The first darkhast for enforcement of the default clause was filed in the year 1986. 
It was contended before the executing Court that the darkhast filed in the year 
1936 was barred by the law of limitation. The learned Judge accepted the conten- 
tion, and his view has been confirmed by Mr. Justice Bavdekar. 

Now it is conceded that under a decree worded as the decree under construction 
is the option to recover the entire amount on default of payment of a specified 
number of instalments according to the decree, is provided for the benefit of the 
decree-holder, and that the decree-holderis not bound to exercise the option merely 
beeause a default has occurred, nor is the judgment-debtor entitled to contend that 
the decree-holder must enforce the option. Jt was, however, contended and that 
contention appears to have found favour with the trial Court as well as with 
Mr. Justice Bavdekar, that if the decree-holder desires to exercise the option 
of recovering tne full amount due he must do so within three years from the 
date of the earliest default. The practical effect of the argument is that, if the 
decree-holder sought to recover the instalments which had fallen due at the date of 
the darkhast in the year 1986, he could have recoverea the instalments the recovery 
of which was not barred by the law of limitation. The decree-holder could also 
have by filing subsequent darkhast recovered the instalments which fell due after 
the date of that darkhast. But, if the decree-holder exercised the option to 


1 [1942] Mad. 770. 8 (1902) I. L. R. 27 Bom. 1, 
2 (1877) 1. L. R. 2 Bom, 856. 8.c. 4 Bom. L. R. 688, F.B. 
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recover the entire amount after three years from the date òf the earliest default, 
his whole darkhast was liable to be dismissed as barred by limitation. If the 
contention advanced by the judgment-debtor is correct, an extraordinary regult 
would arise, viz., the decree-holder can recover the amount due under the 
decree and recoverable by enforcing payment of the instalments, but as soon as 
he seeks to exercise the opticn, which admittedly under the terms of the decree 
is for his benefit, his entire claim must be deemed to be barred by limitation, and 
he cannot thereafter even recover the instalments which were otherwise recoverable. 
On the plain words of the decree such a construction is unjustified. There is 
no warrant for holding that notwithstanding the terms of the decree, the decree- 
holder must enforce the option within three years from the date of the earliest 
default. 

It is, however, contended that the extraordinary result arises by reason, firstly, 
of the ‘‘principle” underlying art. 75 of the Indian Limitation Act, which, it is 
contended, must be applied to the construction of art. 182, cl. (7), of the Indian 
Limitation Act, and, secondly, by reason of tke provisions of art. 181 of the Limita- 
tion Act. 

Now art. 75 is a special article which refers to recovery by suit of monies due 
under & promissory note or a bond where the amount due is payable by instalments, 
and the promisscry note or the bond provides that if default be made in payment 
of one or more instalments the whole shall be due. Under that article there does 
not seem to be any option reserved to the decree-holde: but the liability arises 
merely by reason of the default, and in the absence of waiver the decree-holder must 
recover within three years of the date of the first default. That rule, however, 
has in terms no application where a decree has been passed by a Court, and in order 
to enable the judgment-debtor to satisfy his liability payment by instalments is 
provided for. The terms of art. 182, cl. (7), are in my opinion not consistent with 
what is stated to be ‘‘ the principle” underlying art. 75. 

It is contended that unless the decree-hclder establishes that he waived the 
. default committed by the judgment-debtor in failing to pay the instalments direc- 
ted to be paid, the period of limitation for enforcing the option commences to run 
against him. There is, however, nothing in art. 182, cl. (7), which would justify 
reading words which the Legislature has deliberately refrained from using in that 
article. The exercise of the option ta recover the entire amount due and payable 
by the defendants depends upon the volition of the decree-holder and the period of 
limitation which prevents the effective exercise of that right can commence to run 
only after the volition is exercised and not b2fore. 

In my opinion the terms of art. 181 of the Indian Limitation Act also do not 
justify the contention sought to be raised on behalf of the judgment-debtor. 
Article 181 provides for a three years’ period of limitation for application for which 
no period of limitation is provided from the date when a right to apply accrues. 
Assuming that an execution app ie aon for enforcing liability for the full amount 
due and recoverable arising under the option contained in an instalment decree is 
governed by the provisions of art. 181, the right to apply does not, under the terms 
of that article, arise immediately on the firs- default but it arises on the exercise 
of the option by the decres-holder. In view, however, of certain dicta, which 
introduce considerations .of waiver, in the decisions in Dalsook Ratanchand v. 
Chugon Narran and Kashiram v. Pandu and Bomatu v. Goverdhandas, I agree with 
the order proposed by my learned brother. 


The reference was heard by a Full Bench consisting of Chagla C. J., Gajendra- 
gadkar J. and Dixit J. . 


S. G. Patwardhan, for the appellant. 
V. M. Tarkunde, with R. N. Bhalerao, for thé respondents. 


Cuaca C. J. The question referred to this full bench is whether in case of an 
instalment decree providing that on the failure of payment of certain instalments 
the whole amount due may be recovered, the decree-holder is entitled to exercise 
his option to recover the whole amount then recoverable, notwithstanding that the 
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first default may have occurred more than three years before the filing of the 
execution application. 

The facts giving rise to the raising of this question may be briefly stated. An 
award decree was passed on August 14, 1981. The decree was for Rs. 6,800 and it 
provided for payment by annual instalments of Rs. 1,000 with interest; the first 
of such instalments was made payable in March or April 1982 and each subsequent 
instalment on the succeeding March or April of every year. It was also provided 
that in default of payment of any two instalments the plaintiffs might recover the 
whole balance that would remain over after deduction of payments received in 
one lump sum by sale of the mortgaged property. A sum of Rs. 1,195 was paid 
by the judgment-debtor on November 24, 1981. A further sum of Rs, 1,260 
was paid on November 14, 1982. On April 17, 1988, a sum of Rs. 105 was paid 
by the judgment-debtor. On October 5, 1986, the decree-holder filed a darkhast 
claiming that in view of a default in payment of instalments the whole decretal 
amount had become payable and claiming. that amount. That darkhast was 
dismissed for non-prosecution on December 21, 1986. A further darkhast was 
filed on November 15, 1988, and the executing Court held that the darkhast was 
barred by limitation. 

Now, in order to determine whether the darkhast of November 15, 1988, was or 
was not in time, what we have to consider is whether the darkhast preferred on 
October 5, 1986, was within time. It is not disputed that the default in payment 
of two instalments did take place in March-April 1988 because thetwo sums which 
were paid of Rs. 1,195 and Rs, 1,260 were not the full amounts of the instalment 
and interest payable under the decree. It cannot be seriously disputed that the 
article under the Indian Limitation Act which applies is art. 181 and the period of 
limitation laid down under that article is three years and limitation begins to run 
from the time when the right to apply accrues. If the right to apply accrued to the 
decree-holder in March-April 1988, then clearly the darkhast which was filed on 
October 5, 1986, was not within time, and really the very narrow question that 
we have to consider is whether on October 5, 1986, when the decree-holder 
applied for the execution of the decree for the whole amount, he had a subsisting 
right which he could enforce by the darkhast. Itis well settled that the right which 
is given to a decree-holder under a decree to enforce the payment of the full decretal 
amount in default of payment of any instalment is a right given to the decree- 
holder for his benefit. He may or he may not enforce it. Although a default may 
take place, he may treat the decree as still a decree for instalments and he may 
pursue in execution his right to obtain the instalments as and when they fall due. 

Mr. Patwardhan’s contention before us has been that it was on October 5, 1986, 
that the decree-holder exercised his option to enforce the decree by claiming the 
whole amount due under the decree and therefore limitation did not begin to run 
till that date. Mr. Patwardhan says that although the default took place in 
March-April 1988, it was open to the decree-holder not to exercise his right given 
to him under the decree, and till he exercised the right no question of limitation 
could arist. It is perfectly true that the decree-holder exercised his right on 
October 5, 1986. But the question that we have to consider is whether when he 
exercised his right that right was subsisting or whether the remedy for that right- 
had been barred by the statute of limitation. If a right accrued to the decree- 
holder in March-April, 1988, he may not be bound to exercise that right, but as 
far as the statute of limitation is concerned, limitation would begin to run and 
he would not be able to exercise that right after limitation had run out under the 
Limitation Act. The mere fact that the decree-holder has an option to exercise 
a right does not mean that the right-does not accrue to him so long as he does not 
exercise the option. The right is there, it has acerued to him, but he may choose 
not to exercise it at the moment when it accrues to him. He may. exercise it at a 
later date or he may not exercise it at all. It also cannot be disputed as a principle 
underlying the Limitation Act that limitation begins to run when the right accrues 
for the first. time and once limitation begins to run limitation cannot be stopped. 
It would be fallacious to argue that in case of each default there is a separate right 
which accrues to the decree-holder. There may be subsequent defaults, but the 
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right having once accrued to the decree-holde:, limitation would run notwithstand- 
ing the subsequent defaults and subsequent defaults would not give him further 
rights, the right having already accrued to him when the first default took place. 
The only exception to this proposition is a question of waiver or condonation on 
the part of the decree-holder. It would be apen to the decree-holder not to treat 
the non-payment of the instalment on the due date as a default at all. He may 
waive or condone the default, in which case limitation would not run from the 
default which was condoned cr waived, but from the default which the decree- 
holder treated as a default under the decree. In this case no question of waiver 
or condonation arises. The decree-holder trzated the first default made by non- 
payment of two instalments as a default under the decree and it was on the basis 
of that default that he filed his darkhast of 1936 claiming the whole amount due 
under the decree. There is no direct authority of this Court on the question that 
we have to consider and answer, and therefore, judging the question as a matter 
of first impression, it seems to us that when the judgment-debtor committed a 
default in March-April 1983 and when the decree-holder became entitled to claim 
the full amount due under the decree, his rigkt to apply within the meaning of art. 
181 accrued and limitation began to run from that date, and as three years had 
expired before he preferred the darkhast of 1986, that darkhast was clearly out of 
time. 

There are certain decisions of this Court which though, as I have pointed out 
earlier, not directly in point, throw some light on the question that we are consider- 
ing. We would first look at the authority of Hanmant Bhimrao v. Gururao Swami- 
yao In that case Sir John Beaumont, who delivered the judgment, on there being 
a disagreement between Mr. Justice Divatia and Mr. Justice Macklin, laid down 
that on a default taking place the decree-holder becomes entitled to two rights 
which are inconsistent, and those two rights are that he could continue under the 
decree to recover the amount by instalments, or he could recover the whcle amount 
at once, but he could not do both. The learned Chief Justice points aut that if the 
decree-holder elects to take his stand on one of these two rights, he then cannot 
fall back upon the’ other right. If he chooses to execute the decree for obtaining 
the full amount due under the decree, then he could not execute the decree for the 
instalments due under the decree, But the only importance of this case is that 
there is the observation of the learned Chief Justice which goes to show that in his 
opinion two inconsistent rights accrued to the decree-holder as soon as the default 
was made. It is that moment of time which gives rise to the creation of the two 
rights in favour of the decret-holder. Then there is one other judgment of this 
Courtin Veherbhat v. Javer Soma,’ to which also Sir John Beaumont, Chief Justice, 
was a party. In this judgment what is emphasised is that notwithstanding the 
default made by the judgment-debtor, it was open to the decree-holder to treat 
the decree as an instalment decree. This emphasises the fact that it is for the 
benefit of the decree-holder that the provision is made in the decree that he could 
execute the decree for the full amount if there is a default in the payment of any 
instalment, and that aspect of the case was sgain emphasised by another division 
bench of this Court in Bomatu v. Goverdhandas’. Butit is significant to note that 
_ in that case Mr. Justice Broomfield, who sat with Mr. Justice Wadia and delivered 
the judgment of the Court, points out at p. 498 that on any view the claim to 
recover the whole amount of the debt on default of payment of one or more instal- 
ments must be barred within three years of the default either under art. 182 or 
art. 181 of the Indian Limitation Act. 

There are two other decisions of this Court to which reference might be made. 
The first is the case of Dulsook Rattanchand v.Chugon Narrun*, There Sir Michael 
Westropp, Chief Justice, and Mr. Justice Melvill laid down two propositions. The 
first was that the decree payable by instalments, with a proviso that in default of 
payment of any one instalment the whole amount of the decree shall become 
payable at once, is barred, if application for execution is not made within three 
years from the date on which any one instalment fell due and was not paid. The 
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view there taken was that on a default taking place the decree ceased to be an 
instalment decree and the only right that the decree-holder had was to execute 
the whole amount due pursuant to the provision with regard to the default. That 
view has been overruled by the Privy Council and by the later Bombay decisions 
to which J have already referred. The other proposition laid down by that bench 
was that the payment of instalments subsequent to default in payment of the 
first instalment at the date specified does not give the judgment-creditor a fresh 
starting point. This question related to a question of condonation or waiver 
and this question came up for consideration before a full bench in Kashiram v. 
Pandu. The full bench was only considering the effect of waiver or condonation 
on the failure to pay instalments on the dates fixed under the decree, and Sir Lawrence 
Jenkins, Chief Justice, at p. 10 points out that, 

“ The true view appears to me to be, that, though there may be a failure to pay punctually 

under an instalment, decree, still the subsequent conduct of the parties may preclude either of 
them from afterwards asserting that payment was not made regularly and in satisfaction of the 
obligation under the decree.” 
So this is the exception, to which we drew attention earlier, where limitation 
would not run from the date of the default under the decree. "Where the parties 
agree not to treat failure to pay an instalment on the due date as a default, then 
in the eye of the law there is no default at all and limitation does not begin to run 
and the parties would be estopped from contending that there was a default when 
they did not in fact treat it as such. A reference might also be made to the Privy 
Council decision in Lasa Din v. Gulab Kunwar.? On acasualreading ofthis case it 
may appear asif their Lordships were laying down a proposition of law which would 
support the contention put forward by Mr. Patwardhan. But when one carefully 
looks at what their Lordships actually decided, it is clear that the principle of law 
enunciated is not in any way in conflict with what we have been suggesting is the 
true view of the matter. The case before their Lordships was a mortgage suit and 
the mortgag¢ bond provided that the stipulated period for payment of the mortgage 
money was six years. It also provided that in default of payment of interest 
annually the mortgagee became entitled to realise the entire mortgage money in a 
lump sum. No interest was ever paid under the mortgage, and the mortgagee 
brought a suit to enforce his security within twelve years from the expiry of the 
stipulated period, but more than twelve years from the first default in the payment 
of interest, and the contention put forward was that the suit was barred by limita- 
tion under art. 182 because the mortgage money became due when the first default 
took place in payment of interest, and as the suit had not been brought within 
twelve years of that date, the suit was out of time. Their Lordships point out that 
moneys only became due under art. 182 when not only the mortgagee had the 
right to claim the money but also the mortgagor had the right to redeem the 
mortgage, and their Lordships also point out that the mortgagor by his own 
default in failure to pay instalments could not accelerate the period of redemption. 
Therefore, this case was decided on the construction of art. 182 as to when the 
mortgage money became due within the meaning of that article. At p. 1608 
their Lordships consider certain Indian cases and they point out that if the question 
they had to consider was, when did the mortgagee’s cause of action arise, then the 
question they would have to consider would be, when did the mortgagee first 
become entitled to sue for the relief claimed by his suit. But as art. 182 did not 
refer to a mortgagee’s cause of action but when the money became due, the matter 
had to be approached from a different point of view. 

The other Privy Council decision on which Mr. Patwardhan has very strongly 
relied is in Maung Sin v. Ma Tok2 The decree that their Lordships had there to 
consider was a decree for the payment of Rs. 2,000 annually and in default of 
payment of the same on the due date the plaintiff became entitled to possession 
of certain properties. The decree was passed in 1916. An application for execu- 
tion was made in 1924 for two instalments of Rs. 2,000 each and also for possession 
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of the property, and the contention put forwerd was that as no payment had been 
made from 1916, the default took place in 1916 and the application for execution 
was barred. Their Lordships at p. 276 state, and these are the observations* on 
which Mr. Patwardhan very strongly relies : 

“ Their Lordships cannot agree with this contention. They are of opinion that upon the 
construction of the decree itself, on the occasion of a default in each payment the right of the 
respondent to have the said property made over to her arose, and therefore the claim tg the lands 
was not time barred.” aa 


It is argued by Mr. Patwardhan that the Privy Council here has clearly laid down 
that the right of the decree-holder arises each time there is a default and each 
default gives a fresh cause of action to the decree-holder. According to Mr. Pat- 
wardhan, the deeree-holder under this decree has a recurring right and that re- 
curring right arises every time the judgment-idebtor commits a default in payment 
of instalments. Mr. Tarkunde has very ably pointed out to us the distinguishing 
features in the decree which their Lorene: had to consider in the case before them 
and the decree which we have to consider in the case before us. The former decree 
was a decree obtained by & wife against her husband. It was a decree for an 
annuity and the annuity was fixed at Rs. 2,C00. It was to be paid annually and 
as security for that annuity certain lands were earmarked. This property was to 
continue with the defendant the husband, and the wife was given the right, on 
failure of payment by the husband of any annuity, to recover the property which 
was her security for the payment of the annuity. The difference in this decree and 
the decree before us will become apparent. In the first place, we have not in the 
Privy Council case a decree for a fixed amount payable by instalments. It is 
payment of Rs. 2,000 every year. In the sezond place, in default of payment of . 
any annuity, no two inconsistent rights arose in favour of the plaintiff. She had 
both the rights ; the right to obtain the specific annuity and also the right to obtain 
possession of the property. In the case before us, on failure to pay an instalment 
fixed under the decree, two rights accrued to the plaintiff which werainconsistent, 
and one of which only he could exercise, viz, to claim the instalment which had 
fallen due, or to claim the whole amount due under the decree. Therefore, it 
is clear that in the case before the Privy Council the wife had a recurring right 
which recurred every year and that right was the payment of the annuity of 
Rs. 2,000 and also to look upon the property with the husband as her security for 
that payment, and in any year if the annuity was not paid, she could recover that 
annuity and could also recover the property which was her security. It was on 
these special facts that their Lordships came to the conclusion that each default 
by the husband gave to the wife a fresh cause of action, and their Lordships are 
at pains to point out that they have come to this conclusion upon the construction 
of the decree itself. : 

Mr. Patwardhan has then relied on a judgrnent of a single Judge of the Madras 
High Court in Gopal v. Alagirisamt.1_ There Mr. Justice King was dealing with a 
preliminary mortgage decree which was made payable by instalments. There was 
failure to pay several instalments and then the decree-holder applied for a final 
decree, and the question was whether the application for a final decree was barred 
‘by limitation, and the learned Judge held that every fresh default gave rise to a 
new cause of action and that a final decree could be granted in the suit. It was 
not disputed that if limitation ran from the first default, then the application 
was out of time. With very great respect to the learned Judge, he seems to have 
taken the view that every default gave rise to a separate right in favour of the 
decree-holder. He also seems to have taken the view that as in art. 181 the word 
“first” did not occur, therefore it was not necessary to read that limitation began 
to run when the first default took place, and therefore the view of the learned 
Judge was that the enforcement of the decree-holder’s right may follow upon 
any default as the decree-holder was at no time bound tọ enforce the penalty. 
In our opinion, it was not at all necessary for the Legislature to use the expression 
“first” in art, 181. Article 181 itself provides the time when limitation begins to 
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run and tbat time is when the right to apply accrues. Itis clear that limitation 
would begin to run when the right first accrues, and limitation once having begun 
tofrun it could not run again when a second or subsequent default took place, nor 
would another right or a different right accrue to the decree-holder by reason of a 
fresh or subsequent default. This view of the learned Judge, with respect, is 
contrary to the observation of the Privy Council to which we have already referred 
in Lasa Din v. Gulab Kunwar (at p. 1608). Therefore, with very great respect, 
we are unable to agree with the view taken by Mr. Justice King that in a decree 
payable by instalments, limitation does hot run from the date of the first default, 
and that limitation only runs when the decree-holder makes up his mind to enforce 
his rights under the decree. As against the Madras view, Mr. Tarkunde has drawn 
our attention to two decisions of the Allahabad High Court which have taken the 
view which we think is the correct view as to the interpretation of art. 181, and 
those decisions are to be found in Joti Prasad v. Sri Chand! and Ram Prasad Ram 
v. Jadunandan Upadhia.* 
We, therefore, answer the question submitted to us in the negative. 


Answer accordingly. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar, and 
Mr. Justice Dizit. 


LADURAM HAJARIMAL MARWADI v. RAMRAO JANKIRAM KADAM.* 


Land Revenew Code (Bom. Act F of 1879), Secs. 155, 150, and 214—Land Revenue Rules 128, 
129--Bombay -ibkari Act (Rom. V of 1878), Sec. 34—-Abkary contractor—Default tn payment 
of Government dues—Sale by Government of defaulter’s property at auctton-—Government 

` purchasing property at nominal bid of Re. 1—Whether such sale valid. 


The plaintiff, an Abkari contractor, having failed to pay the Government dues, the 
Government gave a notice to him, on August 5, 1988, that they would recover the amount 
by an auction sale of his lands on a nominal bid, and that he should be present and arrange 
to bid at the auction sale or to bring the amount due by him. On the same day a procla- 
mation was issued which stated that if the amount due by Government was not obtained, 
the defaulter’s property would be sold on a nominal bid of Re. 1. No reserve bid was fixed. 
At the auction sale, on September 21, 1948, no bidders were forthcoming and the property 
was purchased by Government for Re.1. The plaintiff having sued for a declaration that 
the auction sale was null and void :— 

Held, that, in the circumstances of the case, the sale was valid. 

Tumdu Dhansing v. Province of Bombay,? distinguished. 


Sutr for declaration and possession of lands. 

Ramrao (plaintiff) and his father Jankiram were contractors from Government 
for sale‘of opium, ganja, bhang, and liquor in certain villages in the East Khandesh 
District. They became indebted to the Government of Bombay in asum of 
Rs. 9,000 for dues payable to Government under the abkari contracts. 

_ On August 5, 1988, the Government issued a notice to the plaintiff as follows :— 


“You were a maktedar of Abkari shop, for the years 1981-82, 1982-88, 1988-84. The Abkari 
balances in respect of the said maktas, Rs, 1811-9-0, 306-9-0, 1298-12-0, 788-1-0, 298-12-0, 
1686-9-0, 120418-0, 844-3-0, 791-4-0,. 610-18-6; and in addition the interest, are due by you. 

So for the recovery of the sald amount, auction sale on nominal bid of your immovable property 
at Mouje -Umare S. Nos. 17-5 etc. has been fixed at the Chavadi of Kurhe at 8 a.m, or thereafter 
on 21st September 1988. On the aforesaid date, you should be present and arrange to bid at 
the auction sale, or to bring money. If no money is recovered at the auction sale, all the respon- 
sibility for the amount due will be on you, and besides, for the said Abhari balance due, all your 
immovable property shall be sold, which please note.” 


1 (1928) I. LI R. 51 All. 287. | _ from the decision of B; K. Khade, Civil Judge 
2 (1984)1.L.R.56 All. 921. ` . ‘+. (Senior Division) at Jalgaon, in Special Suit 
- * Decided, F 10, 1960. First Ap- No. 40 of 1945. 
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On the same day, Government issued a proclamation of sale in the following 
terms :— 

“Whereas the property of Ramrao Jankiram o° Kurhe, mentioned below in this proela- 
mation, has been attached for the Abkar! balance, principal and interest Rs.18751 approximately ; 
and whereas it is necessary to reccver the said amount by sale of the said property and also it is 
necessary to recover the legal charges and expenses a: of the said attachment and sale; 

Therefore notice is given by this proclamation that on the morning of 21st September 1988 
at about 8 a.m, the Mamlatdar of Edlabad (or any otier person appcinted) shall sell the, right, 
title and interest of Ramrao Jankiram in the properties, mentioned below, and also the right 
which the said Ramrao Jankiram exercises at present to dispose of these or any of these or the 
income there-of legally for his interest, by holding a public auction sale atthe Chavad: of Kurhe 
in Hdlabad Taluka of this district, to the highest bidder, in accordance with the conditions of the 
first prices announced at the auction sale and in accordance with the agreement mentioned in the 
schedule of terms annexed hereto :—...... 

If the above price is not obtained, all the estate shall without recourse, be sold on a nominal 
bid (cf one rupee) on the aforesaid date.” 

At the auction sale so held the plaintiff wes not present, and no bidders were 
present. The property was knocked down to the Talati, Kashiram Ichharam, for 
a nominal bid of Re. 1. The rupee was credited to the Revenue Amanaton 
September 24, 1988. The sale was confirmed by the Prant Officer on November 
21, 1988. Possession of the lands was taken sometime in 1989. 

The lands purchased as above were subsequently sold by Government to different 
persons. Of these, survey No. 80 was sold to defendant No. 2 for Rs. 2,000 ; and 
Survey Nos. 85 and 40 to defandant No. 5 for Rs. 1,750. 

On July 4, 1945, the plaintiff filed a suit to obtain a declaration that the 
auction . sale held on September 21, 1988, was null and void, and to recover 
possession of the properties sold at the auction. 

The trial Judge declared that the auction ssle was null and void, and decreed 
, the claim, observing as follows :— 

“Tt is not stated either in the notice or in the prcclamation that Governmeng had reserved 
the right to bid. Where a seller has not reserved by notification the right to bid or to have bids 
made on his behalf, it is pot lawful for him to bid or to employ anyone in that behalf or for the 
auctioneer knowingly to take any such bid. A sale in contravention of this rule may be treated 
by the purchaser as fraudulent, and the purchaser has the alternative remedies of either avoiding 
the contract or for suing for the tort. But even if Government is to be considered as a seller the 
plaintiff is not a purchaser who can complain when the bidding has been run up against him, by 
the seller’s ‘puffer’. What was done on the date of the sale is not warranted by the provisions 
of the Land Revenue Code. The alleged sales are a nullity because what took place had no 
legality either at law or by statute. The production oZ a nominal one rupee for all the property 
of the plaintiff cannot be regarded as bid at an aucticn sale for property divided into separate 
lots with a separate reserved price for each. The word ‘nominal’ shows that there was nothing 
of substance about the offer, and what wasdane on the date of the sale was nothing better than 
a device to vest the plaintiff's property in the Talati. What took place at the alleged sales 
was of no effect and did not give tc the Talati or the Government any right, title or interest in 
the plaintiff’s property.” 

The plaintiff appealed to the High Court. 

The appeal was heard by Weston and Shah JJ., on December 18, 1949, when 
their Lordships made a reference to a full bench in the following terms : 


Weston J. These are two appeals by defendants Nos. 2 and 5 from a decree 
passed by the Civil Judge, Senior Division, Jalgaon. The plaintiff in the suit 
is the son and legal representative of one Jankiram Jotiba, a licensee of opium shops 
at three villages and Bhang and Ganja Shop in the one village. Excise dues 
amounting to about Rs. 9,000 were due by Jarkiram to Government in the year 
1984, and steps were taken to recover these dues under s. 84 of the Abkari Act by 
sale under s. 155 of the Land Revenue Codeof zertain lands, including S. Nos. 85, 
40 and 80 of Therole, which form the subject matter of the present suit. It 
appears that at the sales held by the Mamlatdar no bidders came forward to bid 
and finally a proclamation was issued, which, efter setting out the description of 
the lands, assessment, and the panch ' valuation of the lands, stated : 
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“If the above price is not obtained, all the estate shall in the last recourse be sold on a nominal 
bid of one rupee on the aforesaid date.” ` 


At the sale held on September 21, 1985, nobids were made by the public and on a 
nominal bid of onerupee offered on behalf of Government by the Excise Inspector the 
lands were knocked down to Governmentasa purchaser and lateron sale certificates 
were issued in favour of Government. Later on Government sold S. No. 80 to 
defendant No. 2 in the suit for an amount of Rs. 2,000, andS. Nos. 85 and 40 of 
Therole to defendant No. & for an amount of Rs. 1,750. In the suit certain 
purchasers from Government of other lands knocked down nominally to Government 
at another sale were joined as defendants, but in the present appeals we are only 
concerned with defendants Nos. 2 and §. - 

The learned trial Judge relying on a Bench decision of this Court reported in 
Tumdu Dhansing v. Province of Bombay,’ although the report is not expressly re- 
ferred to in-his Judgment, held that the sales were null and void, and granted the 
plaintiff the declarations he sought. It must be conceded that, if the decision in 
Tumdu Dhansing v. Province of Bombay, represents good law, the decision of the 
trial Court is correct. That was a case similar to the present where there was a 
sale under s. 155 of the Bombay Land Revenue Code and a purchase by Govern- 
ment for a nominal amount of one rupee after certain attempts to hold the sale 
which proved fruitless for want of offer of any bids. With respect, however, to 
the learned Judges who decided that case, we find great difficulty in understanding 
the reasoning and doubt whether the conclusion is correct. The head note hardly 
represents what the learned Judges seem to have decided. The learned reporter 
seems to have considered that the learned Judges were following two English cases 
in Beawell v. Christie? and Howard v. Castle,? where it was held that where a seller 
has not reserved by notification the right to bid or to have bids made on his behalf 
at the auction sale of his property, the purchaser has a cause of action in tort or 
may avoid his purchases. .These cases do not seem to have been thought applicable, 
and with respect, we agree with so much of the judgment. The learned Chief 
Justice seem’ to have based his decision on a dictum that the sale was a nullity 
“‘because what took place had no legality éither at law or by statute.” Mr. Justice 
Divatia, who concurred with the learned Chief Justice, based his decision on the 
- view that the nominal bid of one rupee made on behalf-of Government was no bid at 
all. It was a fictitious bid and should not be regarded as abid atall. With respect, 
it is difficult to understand why this should be so. It is to be borne in mind that 
the sale there, as the sale in the present case, was to effect therecovery of amounts 
due to Government, and if Government were entitled to bid, and there was no reason 
apparent why Government should not be entitled to bid, particularly after notifying 
their intention in the proclamation, they ‘could bid what they liked. It was not of 
very much concern how much the bid of Government amounted to, for whatever 
Government paid would be taken back by them inrecovering their dues. There is 
no suggestion that apart from this sale any process was taken against the plaintiff. 
It would not be very material therefore whether the Government bid was one rupee 
or one thousand rupees. 

The question which arose in Tumdu Dhansing v. Province of Bombay and in the 
present case is one which may arise frequently, and which we think is of general 
public importance ; and in the view we take of the correctness of the decision in 
Tumdu Dhansing v. Province of Bombay, we think it is desirable that it should be 
examined by a larger bench and that the correct law may be finally laid down. 

We, therefore, direct that the appeal be placed before the Chief Justice for consti- 
tution of a full bench or for making such other orders he may think fit. The 
question to be referred to the full bench being : 

“Whether at a sale of land held under section 155 of the Bombay Land Revenue Code the land 
is purchased by Government on a nominal bid that sale is therefore void or is voidable ?” 


The reference was heard by a full bench consisting of Chagla C.J., Gajendragad- 
kar J., and Dixit J. : 


1 (1945) 49 Bom. L. R. 209. 8 (1796) 6 Term. Rep. 642. 
2 (1776) 1 Cow. 895. 
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B. N. Gokhale, for the appellant. 

R. B. Kotwal and G. M. Joshi, for respondent No. 1. 

C. K. Daphtary, Advocate General, with B. G. Thakor, Assistant Government 
Pleader, for respondent No. 2. 


Cuacta C.J. The question referred to this full bench is whether when at a 
sale of land held under s. 155 of the Bombay Land Revenue Code the land is pur- 
chased by Government on a nominal bid, that sale is, therefore, void oris voidable. 

The two appellants are purchasers from Government, who having purchased 
lands of a defaulter in payment of Abkari dues at a nominal bid of Re. 1, sold these 
lands to the appellants, and the sale is being challenged by the defaulter as being 
void. The plaintiff in the suit was an Abkari contractor and he failed to pay the 
Government dues amounting to about Rs, 9,090. Under s. 84 of the Abkari Act 
all dues under the Act can be recovered by Government as if they were arrears of 
land revenue. The mode of recovery under the Land Revenue Code is laid down 
in s. 150, and under s. 155 the Collector is given the right of selling the property of 
the defaulter. The rules framed under s. 214 of the Land Revenue Code deal with 
the sales to be held under s. 155, and r. 128 provides : 

“Where any land or other property is sold by public auction, an upset price shall, if the 
Collector thinks fit, be placed tbereon.”’ 
And r. 129 provides : 

“Every sale by auction under these rules, or in pursuance of any of the provisions of the Code, 
shall be conducted, so far as may be, in accordance with sections 165, 166, 170 to 177 both 
inclusive and 180.” 


And when we turn to these sections we find that s. 165 deals with a proclamation ; 
s. 167 provides that sales shall be made by auction by such persons as the Collector 
may direct ; s. 172 deals with the deposit that is to be made by the bidder at the 
auction ; s. 178 deals with the mode of setting aside the sale for material irregular- 
ity, or mistake, or fraud ; and s. 179 deals with the confirmation of the sale if no 
application has been made to set aside the sale cr the application has been dismissed 
and also if the Collector does not think that that particular sale ought to be set 
aside. ; 

Now, in this case a notice was given by Government to the defaulter on August 5, 
1988, that the Government would recover the amount by an auction sale on a nomi- 
nal bid, and he was further told that he should be present and arrange to bid at the 
auction sale or to bring the money, i.e. the amount due by him. On the same day 
the proclamation was issued and the proclametion also states that if the amount 
due to Government is not obtained, all the property of the defaulter as a last resort 
shall be sold on a nominal bid of Re. 1. The auction sale was held on September 
21, 1988, and as no bidders were forthcoming, thelands were purchased by Govern- 
ment for Re. 1. Itis this sale that is being challenged by the defaulter as being a 
nullity, and in support of his contention he relies on a decision of a division bench of 
this Court reported in Tumdu Dhansing v. Province of Bombay. There also lands 
belonging to the defaulter were sold, they were purchased at Re. 1, andthe Court came 
to the conclusion that thesale wasa nullity. There aretwo important distinguishing 
features between the facts found in that case and the facts as found in the case 
before us. In that case there was a reserve bid fixed and theselling of the property 
at Re. 1 was in total disregard of the reserve bid ; and the second distinguishing 
feature was that in that case no notice was given to the defaulter that Government 
proposed to sell his land at a bid of Re. 1. The question that we have to consider 
here is whether, although Government gave notice to the defaulter that his property 
was liable to be sold at Re. 1 and although no reserve bid was fixed by the Collector 
as he was not bound to do, the mere fact that Government purchased the property 
at Re. 1 made the sale a nullity. We have not been referred to any provision of the 
lew which precludes Government from purchasing the property of the defaulter. 
But the Advocate General concedes that if Government wished to purchase his 
property and to purchase it at so small a price as Re. 1, it would be incumbent upon 


1 (1945) 49 Bom. L.R. 209. 


7 
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Government to give notice to the defaulter of their intention to do so, and the Ad- 
vocate General also concedes that the Government could only do so provided no 
reserve bid was fixed by the Collector, Ifa reserve bid was fixed, then the Govern- 
ment could not purchase the property at any price less than thereserve bid. Under 
these circumstances it is difficult for usto understand how we can say that the sale 
in this particular case was a nullity. The matter was referred to the full bench by 
Mr. Justice Weston and Mr. Justice Shah because they felt a doubt as to whether 
Tumdu Dhansing v. Province of Bombay was rightly decided. In our opinion, it 
is unnecessary to consider that question because we are upholding the sale in this 
case on grounds which are entirely different from the grounds which obtained in 
the case before Sir Leonard Stone and Mr. Justice Divatia and which led that bench 
to come to the conclusion that the sale was a nullity. 

But while upholding the sale in this case, we should like to point out to Government 
that the practice followed by them is by no means fair or equitable. Weappreciate 
the position of Government that when bidders are not forthcoming they have to 
realise their dues and they have to sell the property. But we donot understand why 
the Government are obliged to offer a price which is wholly unreasonable and which 
is Inno way commensurate with the real valueof the property. Government ought 
to know what is fair and reasonable price of the property which they are purchasing 
and there is no reason why they should not offer at the auction a reasonable price. 
The importance of this will be a ent from the point of view of the defaulter 
because the only credit that'the defaulter gets is Re. 1 which is realised at the sale. 
Government may sell that land to someone else, as they have done in this case, 
they may realise a fairly large amount, and yet no credit is given to the defaulter 
in respect of the amount realised by Government. Therefore, Government are 
really taking to themselves the rights which are even higher than in a case of 
forfeiture where under s. 158 of the Land Revenue Codeif a landis forfeited and then 
sold by the Collector, the sale proceeds are to be credited to the defaulter. 
Therefore, Government without forfeiting the land, yet do not give credit to the 
defaulter when they sell his land and recover the sale proceeds of that land. In this 
very case there was a sale prior to the sale we are considering in this matter, there 
was a subsequent sale and three different lots of the defaulter were sold, and yet 
as far as the defaulter is concerned the only credit he has got is Rs. 8 and his 
liability to the Government continues unimpaired. Whatever the law may be, 
it strikes us that on the face of it this procedure followed by Government is ex- 
tremely inequitable. ` 

, In this view of the case it is unncessary to consider whether a sale which is made 
without intimation being given to the defaulter or which is in disregard of a reserve 
bid, 1s void or voidable. Therefore, the only answer we propose to give to the 
question referred to this full bench is that the sale in the particular case we are 
dealing with is a good sale. 7 


Answer accordingly. 
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FULL BENCH—CRIMINAL APPLICATION. 


ee TT s 


Before the Howble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar, and 
Mr. Justice Digù. 


MALEDATH BHARATHAN MALYALI v. THE COMMISSIONER , 
OF POLICE.* 


Bombay Public Security Measures Acl(Bom. VI of 1947), Sec. 2 (A1), (1) (a)t—Order of detention 
made bona fide-—~Order made for collateral purpose—Detention for conducting investigation into 
offence—Whether such detention valid. 


An order of detention under the Bombay Public Security Measures Act, 1947, can only be 
justified in a Court of law provided it is made bona fide, An order of detention cannot be 
made for an ulterior motive or for a collateral pursose. The detaining authority must only 
consider the objects for which the Act was passed, and the only consideration wich must 
weigh with the detaining authority is public safety, maintenance of publie order, and the 
preservation of peace and tranquillity in the Province of Bombay. If in mahing the order 
its mind is influenced by any consideration extraneous to the Act, the order is bad and can- 
not be upheld. 

When an order is considered as made mala fide, it does not mean that the detaining authority 
had any improper motive. An order is made mala fide when there is malice in law although 
there may be no malice in fact. The malice in law is to be inferred wł en an order is made 
contrary to the objects and purposes of the Security Act or when the detaining authority 
permits itself to be influenced by considerations which he ought not to permit. 

It 1s not permissible to the authorities, under the cloak and guise of the Bombay Public 
Security Measures Act, to override the ordinary criminal law of the land and to deprive the 
subjects of the safeguards provided under the law. 

The alternatives open to the police authorities are very clear. When an offence has been 
commutted, the police authorities may investigate it, in which case they must cémply with the 
provisions of the law with regard to investigation ; or they may feel that the detention of the 
accused is more essential in the interests of the State, and what is more important is what he is 
likely to do rather than what he has already done in which case it ywould be open to them 
to detain him under the Security Act. But they cannot pursue both the rights at the same 
time. They cannot detain a person under the Security Act and at the same time carry on 
Investigation against him without providing him with the safeguards to which he is entitled 
under the law. 

The powers of the detaining authority under the 3ecurity Act are very wide. Government. 
can detain a person even though the grounds clearly disclose that he could have been prosecu- 
ted under the ordinary criminal law with regard to those very grounds. The detaining autho- 
rity may detain a person although a criminal Cour has acquitted him in respect of the very 
charge for which he is being detained under the Security Act. 

Hence, when the detaining authority makes up its mind to detain a person who is alleged 
to have committed an offence, the detaining authority has made up its mind, and it is not 
permissible to it to investigate the offence while still keeping the person under detention and 
not complying with the provisions of the law with regard to investigation. It is open to the 
detaining authority to carry on an investigation inzo the offence provided that it submits to 


the provisions of the law in this respect. 


* Decided, February 8, 1950. Criminal 
Application No. 1251 of 1949. 

t The material portion of the section runs 
-as follows :— 

(41) Any police officer not below the rank 
of Superintendent of Police in Greater Bombay 
or the Deputy Superintendent of Police else- 
where, authorised in this behalf by the Pro- 
vincial Government by general or special 
order may, if he is satisfied that any person is 
acting or is hkely to act in a manner pre- 
judicial to the public safety, the maintenance cf 
public order or the tranquillity of the Province 
or any part thereof, arrest or cause to be arrest- 


~~ 


ed such person without warrant and direct 
that be shall be committed to such custody as 
such officer may deem fit for a period not ex- 
ceeding fifteen days; and such police officer 
shall forthwith report the fact of such arrest to 
the Provincial Government. 

(1) The Provincial Government may, if 
it is satisfied that any person, mecluding a 
person arrested under sub-section (47), was 
acting or is acting or is likely to act in a manner 
prejudicial to the public safety, the mainte- 
nance of public order, or the tranquillity of the 
Province or any part thereof, make an order— 

(a) directing that he be detained ;...... 


w 
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Further, when once it is found that while a person is under detention a secret investigation 
is carried on into commission of the offence, the only reasonable inference which the Courl 
* can draw is that the order of detention was made for a collateral or ulterior purpose. lf an 
extraneous circumstance influences the making of the order, the order can never be said to 
have been made bona fide. Even if the detaining authority was satisfied, still in the eye of 
the Jaw it is an order which was made for a collateral purpose, it is made mala fide, and it 
cannot be sustained m a Court of law. ie 
: Vimlabai Deshpande v. Emperor, relied on. 
Emperor v. Gajanan Krishna Yalgi* and In re Manohar Mangesh Dalvi, referred to. 
In re Gul Kanti Zaveri,* overruled. 


DETENTION under the Bombay Public Security Measures Act, 1947. 

The applicant, Maledath Bharathan Malyali, was present at a public meeting 
held at Lal Baug in the City of Bombay on May 8, 1949. At the close of the meeting 
the persons present formed themselves into a procession and marched to the De- 
lisle Road maidan after 7 p.m. in violation of an order issued by the Commissioner 
of Police banning all processions in that area. The police tried to disperse the pro- 
cession, and in their attempt to do so resorted to lathi charge and opened firing. 
Forty-three persons were arrested on the spot for taking part in the pracession. 
The applicant was one of them. 

On May 9, 1949, the Superintendent of Police, served an order on the applicant. 
It ran as follows :— 

“And Whereas the Government of Bombay, by its order in the Home Department (Political) 
No. S.D. 671/D, dated the Ist May 1948 authorised the Superintendent of Police, ‘C’ Division, 
Bombay to exercise the powers conferred by sub-s. (41) of s. 20f the Bombay Public Security 
Measures Act, 1947 (Bom. VI of 1947). l 

And Whereas I, Appa Vishnu Parab, the Superintendent of Police, ‘C’ Division, Bombay, 
being satisfied, that the person known as Mr. Maledath Bharathan Malyali is likely to act in 
manner prejudicial to the public safety and the tranquillity of the Greater Bombay have arrested 
the said person on the 8th May 1949 under sub-s. (41) of 3. 2 of the said Act. 

Now, therefore, in exercise of the powers conferred by sub.s. (4/7) of 8. 2 of the said Act, I 
hereby direct that the said person shall be committed to jail custody for a period of 15 days from 
the date of arrest.” 

On May 20, 1949, the Commissioner of Police, Bombay, served the following 
order on the applicant: :— 

“Whereas the Government of Bombay has directed by its order in the Home Department 
(Political) No. S.D. 671-C dated the lst May 1048, that the powers conferred on it by sub-s. (7) 
ofs. 2 of the Bombay Public Security Measures Act, 1947 (Bom. VI of 1947), shall also be exercised 
by the Commissioner of Police, Greater Bombay ; 

And Whereas the person known as Maledath Bharathan Malyali was arrested on May 8, 1049, 
and committed to jail custody by the Superintendent of Police, ‘C’ Division, Bombay, under sub-s. 
(A1) of 3.2 ofthe said Act; . 

And Whereas I, Mansinhji Meruji Chudasama, I. P., the Commissioner of Police, Greater 
Bombay, am satisfied that the said Maledath Bharathan Malyali is likely to act in a manner 
prejudicial to the public safety and the tranquillity of Greater Bombay ; 

Now, therefore, in exercise of the powers conferred by cl. (a) of sub-s.(Z)jof s. 2 of the said 
Act, I hereby direct that the said Maledath Gharathan Malyali be detained. ”’ 

On June 25, 1949, the Commissioner of Police furnished to the applicant grounds 
for his detention as required by s. 8 of the Act. They were as follows :— 

“That you did organise and participate in Creater Bombay, fn an unlawful procession of per- 
sons armed with daggers, lathis, bulbs containing acid and other missiles and which procession 
with these things committed acts of violence against Police Officers ; and that you are likely to 
organise and participate in Greater Bombay in such processions and commit acts of violence in 
such manner ; 

You are thereby likely to act in a manner prejudicial to the publie safety and tranquillity of 
Greater Bombay.” 

From the day of arrest, the police started investigation against the applicant for 


1 [1945] ADR. N February 4, 1948 (Unrep.). 

2 (1045) 47 Bom. L 4 (1950) Criminal Application No. 1288 of 

8 (1948) Criminal Applies tod No. 18 of 1949, decided by Bavdekar and Chainani JJ., 
1948, decided by Sen and Jahagirdar JJ., on on January 20, 1950 (Unrep.). 
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offences of being 2 member of unlawful assembly and of committing a breach of the 
order passed by the Commissioner of Police. The investigation was conducted in 
the absence of the applicant and without complying with the provisions of the 
Criminal Procedure Code. The applicant was not produced before a Magistrate 
nor were any orders of remand obtained. > 

On November 1, 1949, the police submitted a charge-sheet against the applicant 
before a Magistrate. The charge-sheet ran ; ? 

"That the accused at Bombay on May 3, 1949, bad collected together at Lal Maidan, Lal 

Baug, Bombay, being armed with sticks, daggers, bulbs containing acid and other weapons and in 
contravention of the crder of the Commissioner of Police, Greater Bombay, dated April 11, 1949, 
made under sub-s. 3 of s. 28-IV -02, did after 7 p.m. on zhe said day, organise and participate in an 
unlawful procession from Lal Baug along different roads including Delisle Road and that when the 
same was ordered to be dispersed at about 7.20 p.m. by the Inspector I/C Delisle Road Police 
Station the members of the said procession of which the accused were member, resorted to violence 
and assaulted police officers with various weapons as a result of which witnesses Nos. 2, 8,4, 7, 
26 and 27 received various injuries, and that the accused aided and abetted one another in the 
aforesaid acts and that they thereby committed offences punishable under ss. 148, 148, 332, 
Indian Penal Code, and s. 127 (#¢)-IV-02 (B.C.P. Act), and ss. 109 and 142, I.P.C.”” 


On December 12, 1949, the applicant was produced before a Magistrate for the 
first time, when some evidence for the prosecution was recorded. 

The applicant applied to the High Court for an order under s. 491 of the Criminal 
Procedure Code. 

The application was accepted by Weston and Dixit JJ., on January 8, 19650. 

The application was finally heard by a full bench consisting of Chagla C. J., 
Gajendragadkar J. and Dixit J. 


L. M. Jhaveri, for the applicant. 
C. K. Daphtary, Advocate-General, with B. G. Thakor, Additional Assistant 
Government Pleader, for the State. 


Cuaca C. J. This is an application under s. 491 of the Criminal Procedure 
Code, and the facts that give rise to this application are very striking arid very 
significant. A public meeting was held at Lel Baug on the evening of May 8, 
1949, The meeting was held under the auspices of various organisations and it was 
in connection with a hunger-strike that had been undertaken by certain detenus 
on May 2, 1949. After the public meeting broke up, a procession was organised 
and the procession marched from Lal Baug ta the Delisle Road maidan. There 
was an order of the Commissioner of Police banning all processions in that locality 
after 7 p.m., and the procession was taken out :n contravention of the order of the 
Commissioner of Police. The police tried to stop the procession, but the proce- 
ssionists insisted cn going on; thereupon a lathi charge was made, the Police had 
also to resort to firing, and the processionists dispersed helter-skelter. Forty- 
three persons were arrested on the spot, and about twenty-two persons were arrested 
subsequently. The applicant before us is alleged to have been one of those persons 
who took part in the procession and who was arrested on the spot. An order was 
made against the spabcaat on May 9, 1949, by theSuperintendent of Police to the 
effect that he had been arrested on May 8, 1929, under sub-s. (41) of s. 2 of the 
Bombay Public Security Measures Act, 1947, and he should be committed to jail 
custody for a period of 15 days from the date of arrest. Another order was made 
bythe Commissioner of Police, who was then Mr. Chudasama, on May 20, 1949, 
under s. 2(Z)(a) of the Act, directing that the applicant should be detained as the 
Commissioner was satisfied that he was likely to act in a manner prejudicial to 
public safety and the tranquillity of Greater Bombay, and the grounds for his de- 
tention were supplied by the Commissioner of Folice on June25, 1949; the grounds 
were that he did organise and participate in Greater Bombay in an unlawful pro- 
cession of persons armed with daggers, lathis, bulbs containing acid and other 
missiles, and which procession committed acts of violence against police-officers, 
and that he was likely to organise and participate in Greater Bombay in such pro- 
cessions and commit acts of violence in such manner. Therefore, according to the 
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Police Commissioner, he was likely to act in a manner prejudicial to the public 
safety and the tranquillity of Greater Bombay. 

“It appears—and I shall presently deal with this aspectof the case—that investiga- 
tion with regard to the offence committed by the applicant of being a member of 
the unla assembly and of committing a breach of the order of the Commis- 
sioner of Police was commenced on the very day that the detenu was arrested; 
and although this investigation was commenced on that day and was continued 
thereafter, the applicant was not put up before any Magistrate and the charge- 
sheet with regard to the offence was only presented to the Magistrate on November 
1, 1949, and it was only for the first time on December 12, 1949, that the applicant 
was produced. before a Presidency Magistrate. Now, the Criminal Procedure 
Code and the City of Bombay Police Act contain important safeguards in favour 
of a subject when he has been arrested and when investigationinto the commission 
of an offence is being carried on by the police authorities. The first and the most 
important safeguard is that he must be produced before a Magistrate within 24 
hours of his arrest, and it is only under an order of the Magistrate that he can be 
recommitted to custody, and from time to time he has got to be produced before 
the Magistrate and the istrate has got to be satisfied that for the purposes of 
investigation the accused should be committed to custody. In other words, once 
a person is arrested in connection with an offence, the whole investigation by the 
police is carried on under the supervision of the criminal Court. It is hardly neces- 
sary to emphasise how important and vital that safeguard is to the subject. The 
police are not left at large to carry on the investigation in any manner they like ; 
it is not left open to them to detain the accused as long as they like, but at every 
step of the investigation the criminal Court supervises the investigation and passes 
orders from time to time. It is also important to note that it is for the Magistrate 
to decide, if a bail application is made by the accused, whether he should be en- 
larged on bail or should be recommitted to police custody. Therefore, we have this 
patent fact ijn this case, that although investigation into commission of the 
offence was being carried on from May 8, 1949, every safeguard under the Criminal 
Procedure Code was violated and not given effect to: the accused were never put 
up before a Magistrate, no remand applications were made, and the accused were 
never given an opportunity to apply for bail if they so intended to do. 

Now, it is necessary to consider, in the first place, under what circumstances this 
applicant came to be arrested. In the order made by the Superintendent of Police 
"on May 9, 1949, it is stated that the applicant was arrested on May 8, 1949, under 

sub-s. (41) of s. 2 of the Bombay Public Security Measures Act. Therefore, the 
position taken up by the Superintendent of Police was that the arrest of the appli- 
cant was under the Security Act and that he was arrested in the interest of public 
security. When we turn to the affidavit made by the Superintendent of Police in 
these proceedings, the position seems to be entirely different. In his affidavit made 
on January 18, 1950, the Superintendent, Mr. Parab, says, " 

“On May 8, 1949, immediately after the rounding up of persons from the unlawful procession, 

I attended the Delisle Road police-station. All the arrested persons were placed before me. I 
made enquiries. I questioned the Delisle Road palice-officers and C.I.D. men who were present 
at the meeting held at Lalbaug Maidan where it was decided to take out a procession and who had 
accompanied the procession from Lalbaug Maidan to the place where the procession was stopped 
and arrests were effected. J had satiafied myself that the persons arrested had been present at the 
meeting and had organised the procession. I therefore ordered them to be detained for a period of 
fifteen days.” z 

Therefore, it is clear on this averment in the affidavit of Superintendent Parab 
that the applicant was rounded up along with other persons he was arrested in 
connection with the offence of carrying out an unlawful procession. After he was 
arrested, Superintendent Parab.made enquiries and satisfied himself that he should 
be detained under the Security Act. Therefore, it is clear that the arrest must be 
attributed to the alleged commission of the offence and not to any satisfaction of the 
détaining authority that the detention of the applicant was necessary for the pur- 
poses of security. There is an affidavit also made by Mr. Billimoria, the present 
Commissioner of Police, and he says in para, 15 of his affidavit, 
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“In fact as admitted the detenue was not produced before & Magistrate and no remand appli- 
cation was made on his arrest since his arrest and detenzion was under the Bombay Public Security 
Measures Act.” l 
It is, therefore, significant to note that the reason given by the Commissioner of 
Police why the detenue was not produced before a Magistrate and no remand 
application was made is that the arrest of the accused is-to be attributed to the 
Security Act and not to the commission of an offence under the ordinary ląw 
committed on the evening of May 8, 1949. It is also unfortunate that the ‘Com- 
missioner of Police should have stated in his application that it was not correct to 
state that the investigation of the above case started from May 8, 1949. This 
statement is contrary to the evidence given by the investigating officer in the case 
pending -against the applicant before the Presidency Magistrate, and in that evi- 
dence the investigating officer has clearly stated that the investigation of the 
offence commenced from May 8, 1949. It weuld also appear that a panchnama 
was made on that very day. We have, therefore, this clear position before us, 
that the applicant was arrested for having committed an offence under the Criminal 
law, that the investigation under the Criminal Procedure Code was started by the 
police authorities, and then he was detained by the Suapermtendent of Police and 
that detention was continued by the order made by the Commissioner of Police, 
with the result that the police authorities thought it was no longer incumbent 
upon them to comply with the provisions of the Criminal Procedure Code and give 
effect to the safeguards provided therein and taat the detenue need not be put up 
before a Magistrate for any remand apvlication. 

Now, the principles of law which apply to the facts which I have just stated are 
really not difficult to enunciate. An order of detention under the Security Act 
can only be justified in a Court of law provided it is made bona fide : an order of 
detention cannot be made for an ulterior moti-e or for a collateral purpose. The 
detaining authority must only consider the ob-ects for which the Act was passed, 
and the only consideration which must weigh w-th the detaining authomty is public 
safety, maintenance of public order, and the pr2servation of peace and tranquillity 
in the Province of Bombay. If in making the order his mind is influenced by any 
consideration extraneous to the Act, then the order would be bad and cannot be 
upheld. And the question that we have to consider in this case is whether in 
making theorder the Commissioner of Police wae influenced by any collateral purpose 
and whether any extraneous factor weighed on his mind when he made the order. 
When we speak of an order being made mala fide, it does not mean that we attri- 
bute to the detaining authority any improper motive. An order is made mala 
fide when there is malice in law although there may be no malice in fact; and the 
malice in law is to be inferred when an order is made contrary to the objects and 
purposes of the Security Act or when the detaining authority permits himself to be 
influenced by considerations which he ought not to permit. 

Now, on the facts of this case, can it be said that the detention order was made 
solely for the purpose of public security ? Anc can it be said that the only thing 
which ai rae with the detaining authority were those considerations which were 
legal and legitimate and within the ambit of tha statute? In fact, the Police did 
carry on the investigation of the offence under the Criminal Procedure Code after 
the applicant was arrested under the Criminal iaw ; and, in fact, the investigation 
was—if one might so call it—a secret investigation or an ex parte investigation 
without any reference to the Criminal Court, as required by the Criminal Procedure 
Code. And all this was being done while the applicant was detained under the 
Security Act. In our opinion, on these facts, the only inference that can be drawn— 
and it is an irresistible inference—is that the purpose of detaining the applicant, 
or at least one of the purposes of detaining the epplicant, was a collateral purpose, 
and that was to deprive him of his rights and safeguards under the Criminal Pro- 
cedure Code and to carry on an investigation without the supervision of the Court. 

The Advocate General has relied on the fact that the order is made by the Com- 
missioner because he was satistied that the app_icant was likely to act in future in 
a manner -prejudicial to public safety and trancuillity; and the Advocate General 
says that, whatever might havs happened previously to the making of the order, 
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namely, May 20, 1949, on 20th May 1949, the detaining authority was satisfied 
on the materials placed before him that the applicant was likely to act in a pre- 
judicial manner. Now, it must be borne in mind that, on May 20, 1949, the inves- 
tigation was still going on, and it was going on in a manner not warranted by the 
law. In the grounds furnished by the Commissioner of Police, one of the grounds 
is that the applicant committed an offence by participating in an unlawful pro- 
cession ; and it is from that fact that an inferenceis attempted to be drawn that in 
future he is likely to act in a similar manner. Therefore, it is impossible to say 
that, in arriving at the satisfaction which the law requires, the detaining authority 
never took into consideration the investigation which was pending and which was 
heing carried on with regard -to the commission of the offence by the applicant. 
This conclusion is further strengthened and supported by what the Commissioner 
of Police has stated in his affidavit, to which we have already made reference, 
namely, that in hjs opinion he was not bound to produce the applicant before the 
Magistrate because his arrest and detention were under the Security Act. In our 
opinion, it is not permissible to the authorities, under the cloak and guise of the 
Public Security Measures Act, to override the ordinary criminal law of the land 
and to oa Ha the subjects of the safeguards provided under the law. If this was 
permissible, indeed a very serious situation would arise in this Province. It would 
mean that it would be open to the police to investigate into every cognisable case, 
without the safeguards provided by the law, by merely detaining the accused and 
then carrying on investigation secretly and without providing to the accused the 
protection which the law gives him. The Advocate General has contended that 
the Police authorities acted very fairly in putting up a charge-sheet against the 
Pe and intending to have his case tried by the ordinary tribunals of the land 
though they had the power to detain the applicant indefinitely. In our opinion, 
this attitude of the detaining authority only gives to the applicant a rather illusory 
benefit, because it would be open to the detaining authority, even after the criminal 
Court had acquitted and discharged him, to continue to detain him under the pro- 
visions of the Security Act. In our opinion, the alternatives open to the police 
auth®rities are very clear. When an offence has been committed, the police au- 
thorities may investigate it, in which case they must comply with the provisions 
of the law with regard to investigation; or they may feel that the detention of the 
accused is more essential in the interests of the State, and what is more important 
is what he is likely to do rather than what he has already done, in which case it 
_ would be open to them to detain him under the Security Act. But they cannot 
pursue both the rights at the same time, because, on the facts of this case, it is 
apparent that these two rights are inconsistent and cannot be exercised at the same 
time : they cannot detain the applicant under the SeeurityAct and at the same time 
carry on the investigation without providing the applicant with the safeguards to 
which he is entitled under the law. The authorities have laid down that the 
powers of the detaining authority are very wide under the law as it exists to-day. 
Government may detam a person even though the grounds clearly disclose that he 
could have been prosecuted under the ordinary criminal law with regard to those 
very grounds. The detaining authority may, as I pointed out earlier, detain a 
son although a criminal Court has acquitted him in respect of the very charge 
or which he is being detained under the Security Act. Therefore, in our opinion, 
when the detaining authority makes up his mind to detain a person who is alleped 
to have committed an offence, then the detaining authority has made his choice 
and it would not be permissible to him to investigate the offence while still keeping 
the person under detention and not complying with the provisions of the law with 
regard to investigation. Of course, it would be open to the detaining authorities 
to carry on an investigation into the offence provided they submit to the provisions 
of the law in this respect. 

One of the persons who was arrested in connection with this procession and who 
was also detained made an application before another bench of this Court consisting 
of Mr. Justice Bavdekar and Mr. Justice Chainani, and the facts on which the 
learned Judges were called upon to decide whether the detention order was valid 
or not were identical with the facts of this case. And as wo felt, with very great 
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respect to that bench, that we could not come to the same conclusion as they did, 
this full bench was constituted. Now, these two learned Judges accepted the 
facts which I have set out, namely, that the applicant was arrested in connection 
with the offence. that the investigation into the offence commenced on May 8, 1949, 
and that no safeguard provided by the law with regard to investigation was given 
effect to; and yet, they came to the conclusion that, because there was evidence 
that the detaining authority had been satisfied as to the likely conduct of the 
applicant in future, the order of detention was a valid order. Now, in our opinion, 
once these facts were found, that while the applicant was under detention a 
secret investigation was carried on into the commission of the offence, then the only 
reasonable inference which the Court should have drawn was that the order was 
-made for a collateral or ulterior purpose. We should also like to point out that 
Mr. Justice Bavdekar has taken the view that, even though an extraneous cir- 
cumstance might have weighed upon the mind of the detaining authority, if in 
fact he was satisfied as required by the law, then that satisfaction was a good satis- 
faction and the order of detention must be upheld. With great respect, in our 
opinion that is not the correct position in law. If an extraneous circumstance 
influences the making of the order, then that order can never be said to have been 
made bona fide. Even if the detaining authority was satisfied, still, in the eye of 
the law, it was an order which was made fora collateral purpose, itwas made mala 
fide, and it cannot be sustained. 

Reliance has heen placed by the Advocate General on a decision of a division 
bench of this Court in Emperor v. Gajanan Krishna Yalgi In that case, Mr. Jus- 
tice Lokur expressed as his opinion that it was a fallacy to say that the right to 
prosecute a person under the ordinary criminal law and the right to detain him 
under the Defence of India Rules or the Ordinance are mutually exclusive. Now, 
that particular observation must be read in the light of what the Court actually 
decided in that case; and the decision in that case was that, although a person had 
been acquitted of a certain offence, he could still be detained with vegard to the 
very offence. And as Mr. Justice Lokur, with respect, rightly points out, there 
may not be evidence which would justify a conviction and yet there may be 
materials placed before the detaining authority which might satisfy him as to the 
prejudicial conduct of the agcused. 

Our attention has also been drawn to an unreported decision of Mr. Justice Sen 
and Mr. Justice Jahagirdar in In re Manohar Mangesh Dalvi.2 In that case, 
Mr. Justice Sen observed : 

Te ia ae ees in a case where a trial is pendin,, the question arises whether the District Magistrate 
is justified in proceeding on the assumption, that is, in being ‘satisfied,’ that the allegation against 
the detenu is one that should be acted upon. He cannot be said to be satisfied unless he holds such 
belief. It seems to us that such belief is ordinarily unjustified in a case which is being or going to 
be tried regularly in a Court of law, that is, any reasonable person would suspend his judgment and 
await the verdict of the-Court.”’ 

With very great respect, this observation does not seem to be borne out by the 
state of the authorities or the correct position in law. As we have already pointed 
out, it would be open to the detaining authority, even where an offence has been 
committed, to fall back upon his powers under the Security Act rather than prose- 
cute the person for an offence under the ordinary law. It may be that, in that 
particular case, the legal evidence may notbe sufficient and the detaining authority 
may not like to risk the decision of the criminal Court, and the circumstances with 
regard to the security of the State may be so overpowering that the detaining 
authority might feel that the person should be detained notwithstanding the 
absence of legal evidence to warrant a conviction. : 

_ Our attention has also been drawn to a cecision of the Nagpur High Court 
in Vimlabai Deshpande v. Emperor,’ and we are happy to find that that Court has 
taken the same view as we have taken with regard to the position that arises when 
the detaining authority carries on an investigation contrary to the provisions of the 


1 (1945) 47 Bom. L.R. 669. 1943 (Unrep.). 
2 (1948) Crim. Appin. No. 18 of 1948, decid- 8 [1945] A.LR. Nag. 8. 
ed by Sen and Jahagirdar JJ., on February 4, 
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criminal law. In their considered judgment, Mr. Justice Bose and Mr. Justice 
Sens point out, (p. 17) :— 

EENES if either the police cr the Provincia] Government desire an investigation into any 
offence, whether under the Penal Code or under the Defence of India Rules, then they are bound 
to conduct their enquiry tp accordance with the provisions of the Criminal Procedure Code. They 
cannot call in aid their powers of detention and in the guise of exercising those powers conduct 
asecret investigation into a crime. If they have information that these detenus have committed 
crimes or offences, they are not bound to investigateintothem. -They can rest content with de- 
taining them under rr. 26 or 129 provided the matter falls within the ambit of those rules. But if 
they want an investigation they must proceed in accordance with the provisions of the Criminal 
Procedure Code. Ifthey do otherwise it is a fraud upon the Act and their action is not taken in 
good faith.” 

They were dealing with Defence of India Rules 26 and 129, and we, with respect, 
entirely endorse these remarks, and, in our opinion, these remarks are equally appli- 
cable to the Bombay Public Security Measures Act. 

We must, therefore, hold that the order of detention is bad, and direct that the 
applicant should be set at liberty immediately. The same result will follow in all 
the applications as the facts are identical with the application which we have dealt 
with. 

The applicant i is entitled to his costs in Criminal Application No. 1251 of 1949. 

It was first contended by Mr. Jhaveri that the order was ultra vires of the new 
Constitution which came into force on January 26, 1950. The point was however 
ultimately not pressed by him. 

Mr. Jhaveri has applied to us on behalf of the detenu in re Gul Kanti Zaveri, 
which was disposed of i Mr. Justice Bavdekar and Mr. Justice Chainani, to which 
we have already made a reference. We have already held that we have no power 
of review of a habeas corpus application which has been rejected by this Court. 
But Government have the power to do justice, and we do ask ernment, in view 
of our decision in this case, also to release the applicant in that case, because the 
position in law, as far as that application is concerned, is exactly the same as in the 
case we have just disposed of. 

l : Order accordingly. 


SREP Holbert an AC TE TED 


SPECIAL BENCH—CRIMINAL APPLICATION. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar and 
Mr. Justice Distt. 


MANOHAR DAMODAR PATIL v. THE GOVERNMENT OF BOMBAY*. 


Indian Press (Emergency Powers) Act (XXXII of 1931), Sec. 3—Depostt made ly keeper of press— 
Security not forfeited by Government—AppHcation for refund not made by keeper—Order by 
Government under s. 3(8) for further security—-W hether such order justified—Freedom of the press. 

Before the Provincial Government can act under s. 5(3) of the Indian Press (Emergency 
Powers) Act, 1981, there must be an application by the keeper of a printing press for refund 
of security already lodged and actual refund by the Provincial Government under s. 8(2) of 
the Act. 

Where the Provincial Government has not forfeited the security required to be made under 
s. 8(1) of the Act and the sum so deposited, which has become refundable, continues to be with 
the Provincial Government, no fresh order under s.8(3) of the Act can be made by the Pro- 
vincial Government. 

Under the Constitution of India the freedom of the press has been safeguarded and the 
press is entirely free to propagate any views, provided that those views are not prohibited 
or are not likely to lead to any breach of the peace. Therefore, it is open to a writer to suggest 
that the ordinary evolutionary method is either too slow or not adequate to achieve a parti- 


1 (1950) Crim. Appin. No. 1288 of 1949 * Decided, February 6, 1950. Criminal Ap- 
decided by Bavdekar and Chainani JJ., on eee No. 1187 of 1949, 
January 20, 1950 aad J 
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cular purpose and that that purpose can only be achieved by a revolution. But by advocat- 
ing revolution, it does not necessarily follow {nat he is advocating a type of revolution 
e.g. a violent revolution, which would come within the mischief of s. 4(1)(f) of the Indian 
Press (Emergency Powers) Act, 1981. Similarly, it is not wrong or contrary to law for any 
editor of a paper or any propagandist to draw the attention of bis readers to the existence 
in this country of a bad or evil influence and tc ask the readers to eliminate that influence. 
Whether the writer is right or wrong is another matter altogether, but in advocating a 
particular cause and by using a strong language in support of that cause the wriler docs 
not necessarily come within the mischief of that Act. 

In a democratic State it is essential that the masses should be politically educated. and 
they are entitled to know the pios and cons ol every political system and every political 
ideology. Therefore, so long as ıl is legal for s particular party to place its views and its 
principles before the people, it would ke improper for the Court to interfere with that right, 
not only of that party but also of the pecple of the country. For example, so Jong as the 
Communist Party in India has not been declared an unlawful associfition, there is ncthing 
in law to prevent the communists from carrying on propaganda with regard to their own 
plulosophy and to extol its own ideology as against the Socialist or Congress ideologies. 


OnE Manohar Damodar Patil (petitioner), who was the keeper of the Jai Gujarat 
Printing Press in Bombay, made a declaration on June 17, 1949, under s. 4 of the 
Press and Registration of Books Act, 1867, ard he was ordered to deposit Rs. 1,000. 
The petitioner deposited the amount on June 24, 1949. i 

On November 24, 1949, the Government of Bombay (respondents) issued a 
notice intimating to the petitioner that his press was used for the purpose of 
printing matter containing words of the nature described in cls. (d) and (f) of 
sub-s. (2) of s. 4 of the Indian Press (Emergency Powers) Act, 1981, and, therefore, 
orderiig the petitioner under s. 8 (3) of the Act to deposit with the Chief Presidency 
Magistrate, Bombay, the sum of Rs. 3,000 cn or before December 6, 1949. This 
notice was in connection with an article which appeared in a paper called the 
“Mashal”? dated September 24, 1949. f 

The petitioner applied to the High Court under s. 28 of the Indian Press (Emer- 
gency Powers) Act, 1981, alleging that the respondents were not entitled to demand 
a further deposit of Rs. 8,000 under s. 8 (3) of the Act as the conditions enabling 
the respondents to demand such further deposit did not exist in his case. 

This application was heard along with an application made by the printer and 
publisher of the paper “Mashal”. 


L. M. Jhaveri, with J. R. Desai, for the applicants. 
C. K; Daphtary, Advocate General, with B. G. Thakor, Additional Assistant 
Government Pleader, for the State. 


Cuacua C. J. These are two applications under s. 28 of the Indian Press (Emer- 
gency Powers) Act, 1981, by the keeper of the Jai Gujarat Printing Press and the 
printer and publisher of the newspaper Massal. The keeper madea declaration 
on June 17, 1949, and he was ordered to deposit a sum of Rs. 1,000 which he de- 
posited on June 24,1949. Government issu2d a notice on November 24, 1949, 
purporting to be under sub-s. (3) of s. 8 of this Act, calling upon him to deposit 
with the Chief Presidency Magistrate, Bomkay, the sum of Rs. 8,000 on or before 
December 6, 1949. This notice was in conrection with an article that appeared 
in a paper called the Masha!, dated September 24, 1949. This paper is published 
both in Gujarati and in Marathi. It woulc be convenient to deal first with the 
application of the keeper, be2ause, in our opinion, the technical objection raised by 
Mr. Jhaveri must prevail. 

Now, when a deposit is made and a security is given, the law permits the Provin- 
cial Government under s. 4 to forfert the deposit; and in this case, although the 
deposit was made, Government have not forfeited the deposit but have purported 
to act under s. 3, sub-s. (3). Now, under that section, Government can only act 
when security has not been required under the provisions of the Act, or, having 
been required, has been refunded under sub-s. (2) of s. 8 of the Act; and the provision 
of sub-s. (2) is\that, when security which has been required has been deposited and 
for a period of three months no order is made by Government forfeiting that secu- 
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rity, then the security shall, om an application by the keeper of the press, be re- 
ded. Now, in this case, although three months had expired, no application 
was made by the keeper for the refund of the security, and therefore the amount 
deposited continued to remain as security with Government. The Advocate 
General has contended that, after the period of three months, the security becomes 
refundable to the keeper, and therefore it is not open to Government to forfeit the 
security but it must act under sub-s. (3) of 3.8. In our opinion, the Legislature has 
not provided that the powers of Government under s.8 can be exercised when the 
security required has become liable to be refunded. The language used by the 
Legislature is “having been required has been refunded under sub-section (2).”’ 
Therefore, there must be an application by the keeper and actual refund by Go- 
vernment before Government can act under s. 8, sub-s. (3). Till such an eventua- 
lity happens, the deposit may continue to remain as security with Government, 
and Government çan forfeit the security. As Government have not forfeited the 
security, and the sum of Rs. 1,000 still continues to be with Government, an order 
under s. 8, sub-s. (3), is not justified. Therefore, apart from the question of merits, 
with which Iwill now deal, the application of the keeper must succeed. 
The printer and publisher of the paper Mashal also made a declaration and made 
a deposit of Rs. 1,000 for each of the Gujarati and the Marathi papers, and the 
sum of Rs. 2,000 was deposited on September 1, 1949, a declaration having been 
made on August 25, 1949, under s. 5 of the Press and Registration of. Books Act, 
1867. In the case of the printer and publisher also, a notice was served by Go- 
vernment on November 24, 1949, forfeiting the deposits of Rs. 1,000 each in respect 
of each of the papers, inasmuch as, according to Government, the issues of the 
two papers of September 24, 1949, contained words described in cls. (d) and (f) of 
sub-s. (1) of s. 4 of the Indian Press (Emergency Powers) Act. Therefore, the 
question that we have to consider is whether-the article, which isthe offending arti- 
cle according to Government, falls within either cl. (d) or cl. (f) of sub-s. (1) of s. 4. 
. Now, turning to the article, it is a salutation, as the very headline denotes, to the 
new Republic of the Chinese people, and it points out that Mao Tse Tung’s announ- 
cement of the establishment of a new democratic State of the Chinese people is a 
great incident in the history of Asia. It emphasises the fact that the war of libera- 
tion against foreign imperialists and indigenous capitalists has secured a victory 
of a decisive nature just as a victory has been scored by the people of India. It 
also says that this victory marks an important stage in the history of the fight 
carried on by the masses for democracy, peace and socialism. It tells its readers 
that by driving out of China the American imperialists and their agents, who had - 
been seeking to spread the conflagration of war all over the world, the masses of 
China had dealt a smashing blow to the machinations of the warmongers, It 
then refers to the attempts made by capitalism to save itself by various devices 
to which it was resorting, and it points out that the victory of the Chinese masses 
has demonstrated how these machinations could be defeated. Then it deals with 
the case of Chiang KaiShek and reminds its readers how Chiang Kai Shek inflicted 
indescribable tyranny upon the Chinese people for twenty years, how the people of 
China were mortgaged first to the Japanese fascists and then to the American 
imperialists. Then it recounts the services rendered to China by the Communist 
Party, and it tells its readers that it was under the banner of the Communist Party 
that the masses of the Chinese people faced atrocities, raised the banner of revolu- 
tion over hills and dales in North China, and how ultimately they drove out Chiang 
Kai Shek within a period of two years. It further emphasises the services rendered 
by the Communist Party by pointing out that the Communist Party carried on a 
struggle against the most powerful imperialisms in the world, namely, American. 
imperialism, which was backed by dollars, and yet that imperialism was routed 
_by the strength of the Community Party, It emphasises the philosophy of Marxism- 
Leninism by stating that the great victory of China was due to the guidance of the 
Communist Party which was inspired by that philosophy. It praises the Chinese 
Communist Army by pointing out that wherever the liberating army advanced 
zamindari was eradicated, land went to the tillers, and administration came into 
the hands of workers and the control of production also came into the hands of 
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workers, It also assigns one further reason why the Chinese masses succeeded, and 
that was because the Soviet Republic backed the Chinese masses. The writer 
considers the Chinese victory as a new inspiretion to the fight of the masses in Asia 
and looks upon it as a sign of the tolling of the knell for imperialism. It draws one 
further moral from the Chinese victory, and that is that the working class and the 
toiling masses could get hold of power only through revolution. It throws contempt 
upon socialist leaders by stating that, if the Chinese people had attempted to succeed 
by means of elections, it would have been possiblefor Chiang KaiShek to crtish the 
masses by reason of his own brute force and by the power placed at the disposal of 
Chi by the American imperialists. The writer expresses his sense of apprecia- 
tion that the Chinese masses did not entertain misleading and ridiculous idea 
that bullets could be met by voting papers, and that Chinese fascism could be fought 
through the ballot-box. It then states that the only reply to the fascist regime of 
the monied classes consists in the revolutionary strength of the masses. The article 
concludes by stating that the Indian masses offer salutation to the new democratic 
regime in China and take a vow to create a new India of the toiling masses by driving 
out the Anglo-American imperialists and ther agents from our country also. 

Now, we must look at this article asa whale, and it would be wrong to submit it 
to a microscopic scrutiny. The theme of the article, in our opinion, is fairly clear : 
it is an article written by a Communist and intended for Communist propaganda. 
It points out the virtues of the Communist Perty and of the Communist philosophy, 
and tells its readers how the Communist Party eh ed the Chinese people to achieve 
‘freedom and to defeat American Imperialism and fascism practised by Chiang Kai 
Shek, It is important to remember that the Communist Party has not been de- 
clared an unlawful association in our country. It is also important to note that 
there is nothing in Jaw to prevent the Communists from carrying on propaganda 
with regard to their own philosophy and to extol its own ideology as against the 
Socialist or Congresss ideologies, Therefore, to the extent that this article is 
pee of a political controversy intended to tell its readers how the Communist 

arty is superior in political virtues to other 5arties, the article does not purport to 
say anything which is in contravention of the law. The article also constitutes, 
as it were, a historical thesis, and-the thesis it has set out to prove is that democra- 
tic_methods can never succeed against fascism ; that you cannot fight fascism, 
which is capable of using force and which cculd be guilty of atrocities, by means 
of the vote or by means of the ballot-box. The writer points out that in China 
was enthroned Chiang KaiShek by means of American dollars, and with the help of 
American imperialism ; that Chiang Kai Shek was all-powerful, and he was prepared 
to commit any atrocity in order to remain in power ; that he was prepared to use 
brute force in order to suppress the Chinese people; and that it would have been 
futile and foolish for the Chinese people to Lave fought his tyranny by means of 
constitutional methods. And, syne ore, according to the writer, the only way in 
which fascism and imperialism can be dealt with is by a violent revolution. 

The article, to a large extent, wishes the ettention of its readers to be focussed 
upon what happened in China. It is signifizant that no parallel is attempted to 
be drawn between the conditions in China and the conditions in India, Asa matter 
of fact, as I have pointed out, in the earlier part of the article India is mentioned as 
having already scored a victory against imperialism, and nowhere is it suggested 
that to-day there is any power, which can be compared to Chiang Kai Shek, which is 
enthroned in this country, and which is backed by American or any other imperial- 
ism. There is no suggestion that the Government of India is a fascist organisation 
which deserves to be fought as Chiang KaiShek was fought in China. Tribute is 
paid to the Communist Army for eradicating the zamindari system and for giving 
the land back to the tillers. It is well known that our own Government— in this 
Province and in other Provinces, and the Government of India—are pledged to 
the abolition of zamindari and to the return of the land to the tillers. Therefore, 
far from there being any parallel between what was happening in China and what is 
happening in India, there is a clear contrast between what the policy of the 
Government was in China and what the policy of the Government is in India. - 
Therefore, it cannot be said of this article that it attempted or tended directly or 
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indirectly to bring into hatred or contempt the Government established by law. 
In order that we may cometothat conclusion, we must be satisfied that the writer 
of fhis article wanted the toiling masses in India to do to the Government of India 
what the toiling masses in China did to Chiang KaiShek, and such an inference would 
only be possible if we read in this article a suggestion that the Government of India 
could be compared to Chiang Kai Shek, namely, that the Government of India was 
guilty of atrocities, that it was going in for fascism, and that it was supported by 
Ameritan dollars. 

The Advocate General has not pressed us to hold that this article falls under 
s.4(Z)(d). But he has contended that, reading the article as a whole, it is clear that 
it does fall under sub-cl. (f). And in order that it should fall under sub-cl. (f), 
we must be satisfied that it tends to incite any person to interfere with the adminis- 
tration of the law or with the maintenance of law and order. The Advocate General 
concedes that such an inference would only be possible provided we are satisfied 
that there is to be found in this article any incitement to violence by one class 
against another. The suggestion made by the Advocate General is that what the 
writer of the article has done is to set out before its readers the example of China, 
and then to end up by saying that the people in India should do likewise against 
Anglo-American imperialism and their agents, and, in saying so, the writer has 
asked his readers to pursue the path of violence, as the Chinese people did, in order 
that Anglo-American imperialism should bedriven outofthiscountry. Weare unable 
to take this view of thearticle. It is true that the article does state that the working 
class and the toiling masses can get hold of power through the path of revolution 
alone. But the expression “‘revolution’’ is used here, as is clear from the context, in 
contra-distinction to reformism or gradual evolution. The revolution preached is 
not necessarily a violent revolution. Itis a matter of history now that our own 
country achieved a revolution—and a very important revolution—by non-violent 
methods, and it cannot be suggested that the only revolution that history knows of 
is necessarily.a violent revolution. It is open to a writer to suggest that the ordin- 
ary evolutionary method is either too slow or not adequate to achieve a particular 
purpose and that purpose can only be achieved Py a revolution, But by advocat- 
ing revolution, it does not necessarily follow that he is advocating a type of revolu- 
tion which would come within the mischief of s. 4(1)({f). As the writer has not 
stated in this article that the toiling masses should take up arms and fight for their 
rights and thus achieve a revolution we refuse to read this expression as inciting 
the masses to violent methods. 

It is then urged by the Advocate General that, when the article concludes by 
asking the toiling masses to drive out Anglo-American imperialism and their agents 
from our country, it is a clear incitement to violence to the masses against a certain 
section in India. Here again, it is not necessary to read the expression ‘‘driving 
out” in its literal sense. What the writer is advocating is the elimination of 
Anglo-American imperialist influence. He objects to any influence being exercised 
in our one, by Anglo-American imperialists and their agents, and he asks the 
masses to pledge themselvés that that influence which is all over the country shall be 
eradicated from the country. We do not think thatitis wrong or contrary to law 
for any editor or any propagandist to draw the attention of his readers to the exist- 
ence in this country of a bad or evil influence and to ask the readers to eliminate that 
influence. Whether the writer is right or wrong is another matter altogether, but 
in advocating a particular cause and by using strong language in support of that 
cause the writer does not necessarily come within the mischief of the Indian Press 
(Emergency Powers) Act, 

We should alsd like to point out that in a democracy it is essential that the masses 
should be politically educated, and they are entitled to know the pros and cons of 
every political system and every political ideology. And so long as it is legal for a 

cular party to place its views and its principles before the people, it would be 
improper for the Court to interfere with that right not only of the party but also of 
the people of the country. And, as I said before, we do not read this article as 
much more than a very strong piece of propaganda in favour of the Communist 
Party. We should also like to point’out that, under our new Constitution, the 
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freedom of the press has been safeguarded. The Act that we are considering is an 
emergency Act. The first principle to which we must give effect is that the press 
is free—entirely free—to propagate any views, provided that those views are not 
prohibited or are not likely to lead to any breech of the peace, ‘Starting with that 
first principle, we have then to consider as to whether the particular offending article 
comes strictly within the ambit of the Press iKmergency Powers) Act. Applying 
that principle, we are of the opinion that the article does not offend the provisions 
of either sub-cl. (d) or sub-cl. (f) of s. 4(7), and, therefore, the applicants are 
entitled to succeed. 

Therefore, the order made by Government, both against the keeper and against 
the printer and publisher, which has been the subject-matter of Applications Nos. 
1187 and 1188, will be set aside. 

Government will pay the costs of both thess applications. Orders set aside. 


CRIMINAL APPELLATE. 


Before Mr, Justice Rajadnyaksha and Mr. Justice Chatnani, 
EMPEROR. v. KISAN NARAYAN.* 


Evidence—Panchanamas—Search in presence of panchas necessary—Absence of panchanamas— 
Whether conviction can be based on uncorroborated -estimony of police—Procedure. 


Where thetaw requires that the search should be made in the presence of the panchas, a 
vanchanama should usually be insisted upon and the conviction should not ordinarily be 
based on the uncorroborated testimony of police officers. 

Where, however, it is not possible to make a search in the presence of the panchas or where 
property is found without a search being made, e.g., where a person is seen carrying a bottle 
of liquor in his hands, or where under the law iz is not obligatory to make a panchanama, 
it would be open to the Court to convict the accused on the evidence of police officers alone, 
if after examining that evidence carefully the Court feels satisfied that it is true, 

Emperor v. Sukhrubat,! referred to and explained. 

Lachmi Narein v. Eemperor,? Emperor v. Shanwar Manu Koli’ and Emperor v. Mohanlal 

Bababhai,* referred to. 


On July 7, 1948, when Sub-Inspector D’Sovza of the Bandra police station alon 
with two police constables was on patrol duly at the Dharavi Creek he notice 
smoke rising at a distance. He got into a tonzy and on arriving at the spot he saw 
Sitaram (accused No. 2) attending to a stillanc Kishen (accused No. 1) sitting about 
twenty feet away from the still. The moment the accused saw the police party 
approaching, they took to their heels, but they were chased and arrested. The still 
and other articles used for manufacturing liquor were seized. 

The accused were sent for trial and charged under s. 48(1)(a)(b) and (4) read with 
s. 48B(2) of the Bombay Abkari Act. The prosecution examined the Sub-Inspec- 
tor and a police constable, who had accompanied him, to prove the facts. The 
accused pleaded not guilty and stated that they were fishermen and had gone to 
Dharavi Creek for fishing when they were arrested on suspicion. The trying Magis- 
trate acquitted the accused on the ground that the evidence of the two police 
officers had not been corroborated by any othzr independent and reliable S 
He observed as follows in his judgment ;— 

“In this case it is clear that at the time of the arrest of the accused 4nd when the contrabands 
were taken possession of, no panchas were called forth and hence no panchnama was made. 

The learned advocate for the accused has placed strong reliance on the judgment delivered 
by Mr. Justice Broomfield reported in 82 Bom. L.R. 344 at page 346 as far ns the panchnama is 
concerned. The evidence of the investigating officer and police constable No. 1092/X is not corro- 
borated by any other independent and reliable evidence and it would not be desirable to normally 


* Decided, November 80, 1949. Criminal ed by Rajadhyaksha J. and Chainani J., on 
Appeal No. 604 of 1949, by the Government of February 10, 1949 (Unrep.). 
Bombay, against an order of acquittal passed 2 (1919) 20 Cr. L.J. 742. 
by H. J. Chinoy, Presidency Magistrete, 8 Hess 52 Bom. L.R. 88. 
12th Court, Bandra, Bombay. 4 (1940) 48 Bom. LR. 168. 
1 (1949) Crim. Ana No. 748 of 1948, decid- 
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base a conviction solely on the evidence of the investigating officer and other police witness. I, 
therefore, give the benefit of doubt to the accused and order them to be acquitted.” 


e Government of Bombay appealed to the High Court against the order of 
acquittal. 


H. M. Choksi, Government Pleader, for the Crown. 
J. E. Desai, (appointed) for the accused. 


CHAINANI J. This is an appeal by the Government of Bombay against the 
acquittal of two accused persons who had been charged with having committed 
offences punishable under clauses (a), (b) and (h) of s. 48(7) of the-Bombay Abkari 
Act. The facts of the case briefly are that on July 7, 1948, Sub-Inspector 
D’Souza was on patrol duty at Dharavi Creek along with two Police Constables. 
He noticed smoke from a distance, got into a toney and went to the place from which 
smoke was coming. He then saw accused No. 2 attending to a still. Accused 
No. 1 was sitting about 20 feet away from the still. Both the accused tried to run 
away, but they were chased and arrested. The still and other articles used for 
manufacturing liquor were seized. The two accused were then sent for trial. The 
prosecution examined the Sub-Inspector, D’Souza, and a Police Constable, Gangaram, 
who had accompanied him in order to prove the above facts. Both the accused 
pleaded not guilty. They stated that they were fishermen who had gone to 
Dharavi Creek for fishing and that they had been arrested by the Police on suspi- 
clon. The learned Magistrate did not disbelieve the evidence given by the two 
Police officers, but he acquitted the accused on the ground that their evidence had 
not been corroborated by any other independent and reliable evidence. The Govern- 
ment of Bombay -have appealed against the order acquitting the two accused. 

. In acquitting the accused, the learned Magistrate had presumably in mind our 
judgment in Emperor v. Sukhrubai. In that case a small island near Bombay was 
raided after the receipt of information about the commission of an offence under 
the Abkari Act. A hut on the island was searched and a still was found therein. 
The search was not held in the presence of the Panchas as required by law and no 
panchnama was made. The accused denied that he was working any still. The 
only evidence about the finding of the still was that of the investigating officers. 
The Magistrate convicted the accused, and in appeal we set aside the conviction. 
The ground for our acquitting the accused was that the law required that the evi- 
dence of investigation officers in such cases should be corroborated by other in- 
dependent evidence and that that corroboration, which could have been made avail- 
able by making the search in the manner prescribed by law, was not forthcoming. 
_ In our judgment, we observed, ‘Having regard to the fact that in cases of this 
kind allegations are frequently made that the incriminating articles have been 
planted, we do not think that it would be desirable to normally base a conviction 
solely on the evidence of the investigating officers.” These observations must be 
read in the context of the case which was then before us. What we meant was that 
Courts should be slow to act on the uncorroborated testimony of investigating 
officers in regard to property discovered by them on making a search, when under the 
law such a search must be made in the presenceoftwo independent and respectable 
persons. For, as observed by Das J. in Lachmt Narain v. Emperor, (p. 748): 

“It is with some object that the Legislature has provided safeguards and when they are 
deliberately broken it is, in our opinion, not for the accused to show that they have been prejudic- 
ed. The prejudice is, in our opinion, on the face of the record. They should not have entered 
the premises without search witnesses, the object being that it may not be in their power to smuggle 
articles into the house and bolster up a false case against them.” 


The view taken by us is in accordance with that taken by another bench of this 
Court in Emperor v. Shanwar Manu Koli. In Emperor v. Mohanlal Bababhat4 a 
panchnama about the identification parade was proved by the police officer who had 
held the parade. It was held that the panchnama had been improperly admitted 


L (1949) Crim. App. No. 748 of 1948, 2 tea 20 Cr. L.J. 742. 
decided by Rajadhyakeha J. and Chainani J., 3 (1949) 52 Bom. L. R. 88. 
on February 10, 1949 (Unrep.)- - 4 (1940) 48 Bom. L.R. 168. 
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in evidence, and the conviction of the accused was set aside. In his judgment, 
Beaumont C.J. observed (p. 168): - 
tthe object of having panch witnesses is to provide evid2nce which is independent of the police.... 
Apart from searches, it is, of course, not a rule of lay or practice that police evidence must be 
corroborated ; but where one 1s dealing with an identification parade, and where it is of vital 
consequence to show that the accused was duly identified, it is obviously desirable, as the police 
recognize themselves, to have some independent evidenze that the parade was properly and fairly 
held....I am not prepared to act on the uncorroborated testimony of the police officer as tò what 
took place at this identification parade, particularly as evidence in corroboration was available and 
not called.” 


These remarks would apply with equal force in cases in which property is dis- 
covered after making a search. which, under the law, must be made in the 
presence of panchas. l . 


It may also be noted that our observations were not intended to apply in all 
cases in which there had been a failure to observe theprovisions of law with regard 
to searches. We deliberately used the word ‘‘normally,” as we contemplated cases 
in which circumstances may render it impossible to comply with those provisions. 
In such cases the evidence about the finding of property will be that of the police 
officers only. The police-officers are competent witnesses and their evidence cannot 
be rejected merely because they are police-officers. Their evidence must, however, 
be carefully examined and scrutinized, particularly when an allegation is made 
that the articles had been planted: But if after exercising due care and caution, 
the Court comes to the conclusion that it can safely be acted upon, it can proceed 
to act on it and convict the accused. 


The position may be summed up thus. Where the law requires that the search 
should be made in the presence of the panchas. a panchnama should usually be in- 
sisted upon and the conviction should not ordinarily be based on the uncorroborated 
testimony of police officers. For corroboratior: of their evidence, which under the 
law must be made available, is not forthcoming Where, however, it is not possible 
to make a search in the presence of the Pancha; or where property is found without 
a search being made, e.g., where a person is seen carrying a bottle of liquor in his 
hands, or where under the law it is not obligatory to make a panchnama, it would be 
open to the Court to convict the accused on the evidence of police officers alone, if 
after examining that evidence carefully the Ccurt feels satisfied that it is true. 


So far as the present case is concerned, the learned Government Pleader has 
argued that under the provisions of the Bombay Abkari Act, itis not necessary to 
make a search of an open place in the presence of the Panchas. In our opinion, it 
is possible to take the other view that if a search is to be made for articles which are 
concealed in an open place, e.g., underground, it must be made in the presence of the 
panchas. It is, however, not necessary to decide this point in this appeal, for the 
evidence shows that accused No. 2 wes seen attending to a still, while accused 
No. 1 was seen sitting about 20 feet away from the still. The question whether the 
two accused were seen in the manner stated above can only be decided by reference 
to the evidence of the two police-officers who then saw them. No search was 
necessary for this purpose and no panchnama was, therefore, required to be made. 
There is no particular reason why the evidence of the two police officers, Sub- 


Inspector D’Souza and constable Gangaram, should not be believed. Their 


evidence shows that accused No. 2 was attending to a working still, Relying on 
this evidence, we find accused No.2 guilty of the offences punishable under cls. (a), 
(b) and (h) of s. 48(1) of the Bombay Abkari Act. 


As regards the sentence, accused No. 2 is a young boy of about 17-18 years of 
age and has no previous conviction. A fine of Rs. 50 will, therefore, in our opinion, 
be sufficient to meet the ends of justice. We accordingly convict accused No. 2 
under clauses (a), (b) and (h) of s. 48(1) of the Bombay Abkari Act and sentence him 
to pay a fine of Rs. 50 for the offence punishable under cl. (b) of s. 48(Z). In default 
of payment offine, accused No. 2 should undergo two weeks’ rigorous imprison- 
ment. We pass no separate sentences for the offences punishable under cls. 
(a) and (A) of s. 48(Z) in view of the provisions of s. 71 of the Indian Penal Code. 
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So far as accused No. 1 is concerned, his case is different. All that the evidence 
shows is that he was sitting about 20 feet away from accused No. 2. He was not 
seen assisting accused No. 2 in working the still, nor were any incriminating articles 
found in his possession. In our opinion, therefore, accused No. 1 cannot be held 
to have committed any offence, under the Bombay Abkari Act. The appeal with 
regard to this accused No. 1 will, therefore, be dismissed. 





APPELLATE CIVIL. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice. 


DATTATRAYA GOVIND KULKARNI v. VAMAN RAMKRISHNA 
KULKARNI*. 

Hindu law—Adoption—Divesting of estate—Property of sole surviving coparcener passing to his 
heirs—Widow of collateral making adoption— Whether adopted son divests heirs of sole surviving 
coparcener. ‘ 

Under Hindu law an adopted son cannot on his adoption claim the estate of a collateral 
which has passed to the heirs of the latter who are also collaterals. 


K, who was the sole surviving coparcener in a joint Hindu family died leaving ce: tain watan 
and non-watan properties. The non-watan properties went to the widow of a collateral and 
the watan properties went to the male heirs of K who were also collaterals. The widow of the 
collateral then adopted the plaintiff as a son to her husband. On the question whether the 
plaintiff on his adoption divested the estate which had vested in the heirs of K :— 

Held, that the adoption of the plaintiff did not divest the watan lands which had vested in 
the collaterals of K. . 


Anant Bhikappa Patil v. Shankar Ramchandra Patil, distinguished. 
Jivaji Annaji v. Hanmani Ramchandra,’ referred to. 
_ THE partits to the suit are shown in the following genealogical tree :— 





Ballalpant 
J d 
aces aa acs ca 
| | 
Tukaram Gopalpant Ganeshpant 
Pandurang Ramkrishna Viney ak Vishnu 
| (deft. No. 4) 
Keshav Waman 
| (deft No. 1.) 
! 
Madhav Narayan 
(deft. No. 2) (deft. No. 3.) ` 
l |. 
Raoji Waman Balaji 


Kashinath 
Raoji, Waman, Balaji and Balaji’s son hashinath formed a joint Hindu family. 
Kashinath, who was the sole surviving coparcener, died on August 2, 1922, leaving 
certain watan end non-watan properties. The non-watan properties went to 
Laxmibai who wes the widow of Govind, a collateral. The watan properties went 
to Waman, Madhav, Narayan and Vinayak (defendants Nos. 1-4) who were the 
heirs of Kashinath. i 


* Decided, September 28, 1949. Second passed by V. S. Desai, Civil Judge (Junior 
Appeal No. 1227 of 1947, from the decision of Division), at Karad, in Suit No. 137 of 1945. 
G. R. Katre, District Judge, at Satara, in 1 Hoa 46 Bom. L. R. 1, P.C. 


Appeal No .189 of 1946, reversing the decree 2 (1948) 52 Bom. L. R. 
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Laxmibai, the widow of the collateral Govind, adopted Dettatraya (plaintiff) 
on March 14, 1987, as a son to her husband. 

On April 8, 1945, the plaintiff filed the present suit against the defendants to re- 
cover possession of the waten properties, The trial Judge decreed the plaintiff’s 
suit on the ground that his adoption constituted him as the nearest heir of 
Kashinath and the defendant’s title based on mere inheritance should yield to 
the superior claim of the plaintiff. He observed as follows in Ins judgment :— 


"I feel no doubt that the cases of Amarendra and Fijayasinghji sanction collateral succession 
by an adopted son as observed by Meredith J. He however, felt bound by Bhuvaneshwari’s 
case but it must be noted that in that case, their Lordships have based their decision on a distinctly 
important observation. They say that the adopted son could not succeed because he was not 
even born (in his natural family) when the succession in his adoptive family opened. That is no 
longer good law. It must also be noted that the case of Chandra Choor Dev was decided before the 
decision in Anant v. Shankar was pronounced. 

We have already seen that in dnant’s case collateral succession was allowed. I have already 
quoted two important observations from their Lordships’ judgment. They also observed that 
once the adopted son is constituted a nearer heir no distinction in the nature of the property can 
be made (page 11). They indeed observed that they said nothing about Bhuvaneshwart's case. 
But they said nothing not because the ruling was any longer good law, but because ‘the footing 
of those cases was that the adoption was invalid.’ That footing does not survive since the pro- 
nouncement in Asmarendra’s case. For all these reascns, I hold that the plaintiff is entitled to 
succeed.” 

On appeal by the defendants the District Judge held that the adoption of the 
plaintiff did not divest the watan lands which had vested in the defendants and he, 
therefore, allowed the appeal, set aside the decree of the trial Court and dismissed 
the plaintiff’s suit. He observed as follows in his judgment :— 

‘The plaintiff as the adopted son of Laxmubai continues only the line of her husband and he 
renders only nominal spiritual services to the soul of Kashinath. He was adopted in 1987 and if 
the soul of Kashinath was at all in need of spiritual offerings of his kinsmen, those were supplied 
by the defendants from 1922. It would be quite fancif11 to hold that the plaintiff By reason of his 
being a nearer collateral is entitled to consider himself as more competent than the defendants to 
offer the pindas to the soul of Kashinath. In Anan: v. Shankar (46 Bom. L.R. 1) the Privy 
Council had to consider the effect cf the adoption on the property of his adoptive father. In 46 
Indian Appeals 97 it was held that ‘an adoption has a retrospective effect only so far as the 
continuation of the line is concerned.’ Justice Chatterji says that as a necessary corollary to the 
theory of continuity of the adoptive father’s line, it follows that the adopted son will take the 
property of his father in whomsoever it might have vested s ince his father’s death, But no such 
consideration arises where he claims to succeed to property belonging to a differentline or branch 
of the family. With regard to suit property his rights accrue only from the time of his adoption. 
On page 285 of the report, His Lordship has observed :—‘“‘All that the said cases, therefore, estab - 
lish is that where tha last male Holder dies leaving eitEer his widow or mother, succession to his 
property is of a provisional character, liable to be defeated by a subsequent adoption. If this is 
80, the authority of the decision in 12 I.A. 187 is in no way shaken. That decision gives effect-to 
the ordinary rule of devolution of property that inheritance goes to the heirs of the deceased owner 
who are in existence, a child in the womb being included at the time when succession opens.” 
In the lower Court 12 I.A. 187 and this Patna case were cited but the learned trial Judge has held 
that both these decisions are no longer good law in view of Anani v. Shankar. The reasons given ~ 
by the learned trial Judge for not followmg the two decisions do not appear to me sound. In 
Anant v. Shankar the Privy Council has observed :— 

‘Neither the present case nor 4Amearendra’s case br_ngs into question the rule of law consider- 
ed in 12 LA. 187 and stated by their Lordships to be shat— 

‘According to the law laid down in the decided cases, an adoption after the death of a col- 
lateral does not entitle the adopted son to come in as an heir of a collateral.” 

In Anant v. Skankar it is held that a valid adoption must be given effect to. In that view, 
I would respectfully hold that there is no absolute bar egainst the adopted son after the death ofa 
collateral to come in as heir of the collateral. He can, I think, come in as a reversioner. The 
present suit must be decided in favour of the defendants on the principle that the defendants had 
succeeded to the watan properties as the nearest heirs of Kashinath competent to inherit those 
properties and the plaintiff who was adopted by a gciraja sapinda widow is only eer 
to divest the properties of his adoptive father,” 


The plaintiff appealed to the High Court. l , 


~ 
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V. J. Gharpure, for the appellant. 
P. V. Kane, for respondents Nos, 1 to 8. 


CmacLa C.J. This appeal raises a short but rather interesting question of Hindu 
law of adoption, and the facts that are necessary to be stated for the determination 
of this point are very few. Raoji, Waman and Balaji and Balaji’s son Kashinath 
constituted a joint and undivided Hindu family, and Kashinath was the solè sur- 
viving coparcener. He died on August 2, 1922. Kashinath left certain watan 
properties and also non-watan properties. The non-watan properties went to the 
widow of a collateral, Laxmibai, the collateral being Govind, and the watan pro- 
perties went to the male heirs of Kashinath who are defendants Nos. 1, 2, 8 and 4. 
Laxmibai adopted the plaintiff as a son to her husband on March 14, 1987, and the 
question that arises is whether on plaintiff’s adoption he divests the estate which 
was vested in defendants Nos. 1, 2, 8 and 4. 

Mr. harpure has urged that Anant BhikappaPatil v. Shankar Ramchandra Patil! 
clearly lays down that on an adoption the adopted son would divest the estate which 
has gone toa collateral. Mr. Gharpure has further pointed out that the recent full 
bench decision of this Court in Jivaji Annaji v. Hanmant Ramchandra? only places 
one limitation upon the rights of the adopted son and that limitation is based 
upon the case of Bhubaneshwar Debi v. Nilkomul Lahiri’, viz., that if the property 
has passed from the collateral to the collateral’s heirs and the adopted son is adopt- 
ed after the death of tue collateral, then he cannot divest the property which 
has gone to the heirs of the collateral. It is important to note what were the facts 
on which the Privy Council decided Anant v. Shankar. As the pedigree at page 4 
shows, Keshav was the last surviving coparcener and he died leaving no male issue 
and no widow. ` Thereupon his mother, Gangabai, adopted Anant to her husband, 
and the Privy Council specifically states that thereby the joint family was conti- 
nued and the disruption of the joint family was avoided. Anant having been 
brought into the family of his brother and father, he divested Shankar of the 
property which had gone to him as the heir of Keshav, Shankar being a collateral 
who had succeeded to the property of Keshav. 

Now, turning to the facts here, we are concerned with the estate of Kashinath, 
and the most important distinguishing feature between this case and that of 
Anant v. Shankar is that it is not to Kashinath that the plaintiff has been adopted. 
Therefore, the joint Hindu family-was disrupted on the death of Kashinath and 
was not continued or revived by a son being adopted to either hashinath or to his 
father. The plaintiff has been adopted not to Kashinath but toa collateral of his, 
viz., Govind, and what has been urged before me is that by the adoption of the 
plaintiff to Govind he divests not the estate of Govind which may have passed 
to a collateral, but the estate of Kashinath which has gone to a collateral. The 
case of Anant v. Shankar would have applied if we were considering the estate 
of Govind, the father of the plaintiff. If Govind’s estate had gone to a collateral, 
then tne plaintiff could have successfully, on his adoption, divested that estate. 
The plaintiff is not claiming the estate of his father; he is claiming the estate of a 
collateral which has passed to his heirs who are also collaterals. In the full bench 
decision we pointed out that it would be dangerous to extend the principle of 
Anant v. Shankar. What Mr. Gharpure is asking me to do is not only to extend 
that principle further, but to extend it almost in a revolutionary manner. I see 
no reason why the Privy Council decision compels me to come to the conclusion for 
which Mr. Gharpure is contending. 

The result is that I must uphold the view of the lower appellate Court that the 
adoption of the plaintiff did not divest the watan lands which had vested in the 
collaterals of Kashiriath. The appeal therefore’ fails and must be dismissed with 


Appeal dismissed. 
\ 


. 1, P.C 8 (1885) L. R. 12 I. A. 187. 
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Before the Hon'ble Mr. M. C. Chagia, Chief Justice. 


RANCHHODDAS BHIKARDAS BHATE v. MANGA BHIKA BHOLE.* ° 


Civil Procedure Code (ct V of 1908), Sec. 66—Suit by real owner of property against his benamidar 
purchaser at court-sale—Ceritficate issued in name of purchaser—Whether suit maintatnable— 
Construction of statute. 


‘Section 66 of the Civil Procedure Code, 1908, is more a weapon of defence than a "weapon 
of offence. It is a section which a Court purchase> can avail himself of as a defence against 
a suit for possession by the real owner. He cannot avail himself of this section in order to file 
a suit against the real owner who is in possession. He may even file a suit for a declaration 
that he is not the real owner but that someone else is. 

Hence, a suit hy the real owner to recover possession of property on the allegation that he 
was recently dispossessed by the defendant who was his benamidar at the court-sale and 
in whose favour a certificate of sale was issued, is karred by s. 66 of the Code. 

Muhammad Abdul Jalil Khan v. Muhammad Obaid UNah Khan,! distinguished. 

Sasti Churn Nundi v. Aunopurna,? Bishan Dial v. Ghazt-ud-din? and Keshri Mull v. Sukan 
fiam,* referred to. 

A section in a statute which contravenes a well-established principle of equity must be 
strictly construed. 


Suir for possession of land. 

In execution of a decree at a court-sale Ranchhoddas (plaintiff) had purchased 
the land in suit in the name of his benamidar Govinda (defendant No. 4). A certi- 
ficate of sale was issued in the name of defendant No. 4 

On January 10, 1989, the plaintiff leased the land to Manga and Bhika (defen- 
dants Nos. 1 and 2) for a term of 4 years. At the end of the term Ramu (defendant 
No. 8) was in actual possession, who owed allegiance to Govinda (defendant No. 4). 

On February 6, 1948 the (plaintiff) filed a su:t against Manga and others (defen- 
dants Nos. 1-4) for possession of the land in cispute. 

Defendant No. 4 by his written-statement denied the plaintiff’s ownership, his 
possession and defendants Nos. 1 and 2’s possession and asserted his own soar a a 
and possession as auction purchaser. 

The trial Court held that the plaintiff was the real owner of the suit land and 
defendant No. 4 was his benamidar under the auction certificate. It held that the 
suit was not maintainable on account of the bar of s. 66 of the Civil Procedure Code, 
1908, and dismissed the suit observing as follcws :— 

“In the first case their Lordships have laid down the test in these terms, ‘Can plaintiff get 
any reliefs or any material relief without proving that the purchase certified by the Court was 
made on behalf of the plaintiff. If he cannot, that furnishes the ground of applicability of s. 66(1) 
so that the suit cannot be maintained. It is immaterial whether the plaintiff is in possession or 
whether he is out of possession and seeks to recover possession, in either case s. 66 applies.” In 
the second ruling their Lordships have laid down that ‘where the suit is for the relief which can 
only be given on declaration of the title as against pereons claiming title under a purchase certi- 
fed by the Court, such persons being parties and contesting the claims, the suit is barred by s. 66.” 

In the present case, plaintiff will not be entitled to succeed unless it is held or declared that he 
is the real owner and defendant No. 4 isa mere benamicar, although plaintiff may not seek in 
so many words any declaration to that effect in his plaint. If plaintiff chooses not to have that 
declaration then prima facie the documentary title will follow and he would be non-suited. 
I respectfully follow these rulings and hold negatively on this issue.” 

On appeal the District Judge confirmed the decree of the trial Court and dismissed 
the appeal. : 

The plaintiff appealed to the High Court. 


V. S. Desai, for the appellant. 
~A. G. Kotwal, for M. R. Kharkar, for respordent No. 2. 
A. G. Kotwal, for R. B. Kotwal, for respondent No, 4 


*Decided, October 10, 1949. Second Appeal 54 of 1948. 


No. 1186 of 1948 (with S. A. 1187 of 1948), 1 (1929) 81 Bom. L. R. 1898, P.c. 
against the decision of N. K. Dravid, District 2 eon I. L. R. 28 Cal. 699. 
nA eat Jalgaon, in Appeal No. 282 of 1948, 8 (1901) 1. L. R. 28 All 175 

ng the decree passed by R. K. Joshi, 4 (1988) l. L. R. 12 Pat. 616 


. Extra Joint Civil Judge at Jalgaon, in Suit No. 
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Cuacia C. J. Both these appealsraise an interesting question as to the applica- 
bility of s. 66 of the Civil Procedure Code. Section 66 was enacted in order to pro- 
hibit a suit against the certified purchaser by a real owner on the ground that the 
purchase was made on behalf of the real owner or on behalf of someone through 
whom the plaintiff claims, and this rule was enacted for reasons of public policy. 
It will be noticed that this section runs counter to the well known equitable princi- 
ple that the Court would give effect to the real and not to the nominal title. It is 
perfectly true that inasmuch as this section contravenes a well established principle 
of equity, it must be strictly construed. 

The facts which give rise to these appeals are very brief. The plaintiff sued for 
possession alleging that he had been dispossessed some time before he filed the suit, 
and the suit was resisted by one of the defendants on the ground that he was a 
purchaser at a court-sale and a sale certificate had been issued in his name. There- 
fore it is quite clear that in order to succeed in his suit the plaintiff had to displace 
the title which the Court had conferred upon defendant No. 4. He could only get 
possession provided he proved that defendant No. 4 had purchased the property 
not as the real owner but as his benamtdar. I should have thought that a suit of 
this character would come clearly within the mischief of s. 66. 

Mr. Desai has drawn my attention to various decisions which have construed 
s. 66 and which have tried and confined its operation within the strict bounds of the 
language of the Legislature. These decisions go to show that s. 66 is more a weapon 
of defence than a weapon of offence. It is a section which a Court purchaser can 
avail himself of in defence against a suit for possession by the real owner. He 
cannot avail himself of this section in order to file a suit against the real owner who 


is in possession. He may even file a suit for a declaration that he is not the real | 


owner but that someone elseis. The Calcutta High Court has gone as far as holding 
that if a real owner is in possession, hecan file a suit for a declaration that the de- 
fendant’s title was merely benamt and the real title wasin the plaintiff. See Sasti 
Churn Nunds v. Au ra. . But the Allahabad High Court has dissented from 
that view taken by the Calcutta High Court. See Bishan Dial v. Ghazi-ud-din.? 
The Patna High Court has taken the same view as Allahabad. See Keshri Mull v. 
Sukan Ram®, Mr. Desai has drawn my attention to a decision of the Privy Council 
in Muhammad Abdul Jalil Khan v. Muhammad Obaid Ullah Khan.‘ In that case 
the Privy Council points out that the effect of s. 66 was not to make benami trans- 
actions illegal, and what they decided in that case was that if the real owner has 
perfected his title by adverse possession, he could sue the nominal owner on that 
title although the nominal owner had in his favour a Court certificate. The Privy 
Council is at pains to point out that the plaintiff’s suit was based not on his title 
as the real owner as against the nominal owner, but the suit was based on the fact 
that he was in adverse possession for more than 12 years and his title arose from that 
adverse possession. The other question that might arise was expressly left un- 
decided by the Privy Council, and that was a case where a plaintiff might sue the 
nominal owner when his possession was for less than 12 years and had not ripened 
into a title. Mr. Desai strongly relies on the observations in the judgment of the 
Privy Council appearing at p. 1401, and these observations are : 

“Now it is clear under these rulings that, (and the Prvty Council referred to earlier rulings 
of their own) while the section protects the certified purchaser, so long as he retains the possession 
given him by the Court, from a suit by the true owner, if he allows the real purchaser ‘being the 
- true owner’ to get possession, the section does not enable him to sue for possession, because posses- 
sion has come into the hands of the true owner, who is entitled to it.” 

‘What Mr. Desai says is that in this case the true owner was in possession. He was 
dispossessed and he is suing because he was dispossessed, end therefore, the posses- 
sion of the nominal owner should not be protected. Mr. Desai reads this passage 
to mean that it is only the possession of the certified purchaser which has to be 
protected and not his title, and if the certified purchaser allows his possession to be 
interfered with and the real owner to get possession, then s. 66 cannot come to the 
rescue of the certified purchaser. It must be noticed that in this case the Privy 


1 HA l. L. R. 28 Cal. 699. 8 (1988) I. L. R. 12 Pat. 616. 
2 (1901) 1. L. R. 28-All. 175. 4 (1929) 31 Bom. L. R. 1398, P.C. 
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Council expressly states that this section will not nelp tne certified purchaser if ħe 
sues for possession, Therefore the Privy Council was contemplating a case wherg a 
certified purchaser having lost possession sues for possession against the real 
owner. 

But the case we nave before us is not a case of that character at all. This is not 
a case wuere a, certified purchaser is suing the real owner for possession; the case 
is_the other way about; it is the real owner who is suing for possession against the 
certified purchaser and, in my opinion, the mere fact that the real owner was in 
possession for some time has no relevancy to the decision of this question. At the 
date of the suit the certified purchaser was in possession. That possession wes 
pursuant to his title and tuat title was based upon the sale certificate issued by the 
Court. The plaintiff in order to succeed had to destroy the validity of that certi- 
ficate and the validity of that certificate could only be destroyed by the plamtiff 
establishing that the defendant was a benamidar and he was the real owner. In 
my opinion, that is exactly what s. 66 precludes the plaintiff from establishing. 
In my opinion, therefore, both the Courts below were right in taking the view tuat 
the plaintiff’s suit was barred under s. 66. . 

The result is that both tue appeals fail and they are dismissed with costs. 


Appeals dismissed. 


Z Before Mr. Justice Bhagwatt and Mr. Justice Disi. 


GURUNATH MADHAV KULKARNI v. MALLAPPA SHANTAPPA JIRGE.* 


Dekkhan Agriculturists’ Relicf Act (XVII of 1879), Sez. 10-4 —Indian Evidence Act (I of 1872), 
Sec. 82— Whether provisions of Indian Eovdence Act as to hearsay evidence excluded by s. 10-A 
of Dekkhan Agriculturisis’ Relief Act. 

Section 10-A of the Dekkhan Agriculturists’ Relief Act, 1879, does not override the provi- 
sions of s. 82 of the Indian Evidence Act, 1872. ž 
Basappa v. Tayawa,* referred to. 


Onr Madhav, who was the father of Gurunath (defendant No. 1), husband of 
Indirabai (defendant No. 2) and the elder brother of Shivram (defendant No. 8), 
was the owner of certain agricultural lands in zhe villages of Adi, Benadi and Bhoj. 
He mortgaged these lands to one Phadalkar and thereafter he mortgaged the lands 
at Adi to Mallappa (plaintiff) in 1924 and 1625 for Rs. 12,000. Madhav further 
mortgaged some other lands to the plaintiff in 1928 for Rs. 10,000. Madhav had 
also some money dealings with the plaintiff in respect of which he passed a promis- 
` sory note in favour of the plaintiff for Rs. 21,£40 in 1985. 

Meanwhile the heirs of one Natha Patil filed three suits against Madhav and 
obtained decrees in 1928 for a total sum of Rs. 20,850. Under these decrees the 
properties mortgaged to Natha Patil were ordered to be sold in execution. The 
lands were put up for sale. Madhav contracted with the plaintiff on August 2, 
1987, to sell some lands at Bhoj for Rs. 80,000. As Madhav, however, failed to 
execute the sale-deed, the plaintiff sued him on July 26, 1940, for specific performance 
of the contract. Then Madhav arrived at a compromise with the plaintiff where- 
under he sold the suit lands to the plaintiff for Rs. 50,000. He executed the sale- 
deed on September 80, 1940. Plaintiff continued in possession of these lands till 
the death of Madhav on October 28, 1942. Thereafter defendants Nos. 2 and 8 
made an application on November 8, 1942, and got the name of the plaintiff as 
kabjedar of the suit lands removed from the register and took forcible possession 
of the lands. On December 21, 1944, the plaintiff filed a suit for declaration of 
title to and possession of the lands. The trial Judge decreed the suit. Defendant 
No. 1 appealed to the High Court. 


S. M. Shah, with G. A. Desai, for the appellant. 
A. A. Adarkar, for respondent No. 1. 


* Decided, December 10,1948. First Appeal Ugrankar, Civil Judge at Belgaum, in Regular 
No. 425 of 1945 (with First Appeals Nos. 426 Suit No. 185 of 1044. 
and 427 of 1945), against the decision of D. R. 1 (1929) 81 Bom. L. R. 1266. 


\ 
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Buaewati J. [His Lordship after setting out the facts of the case and holding 
that the transaction dated September 80, 1940, was really a transaction of sale 
and not a transaction of mortgage, proceeded :] ` 


_ There are, however, a few further points in this connection advanced by Mr. Shah 
for Gurunath which we shall now consider. He contended that there was a letter 
dated March 29, 1940, which was addressed by Madhav to his brother Shivram in 
the course of which he made certain statements which if admitted in evidence 
would go to establish that this transaction was not a transaction of sale but was a 
transaction of mortgage. This letter was sought to be tendered in evidence before 
the learned trial Judge, but was rejected by him as not being admissible in evidence. 
It was contended before us that this ruling of the learned trial Judge was wrong 
and he ought to have really admitted this letter in evidence, firstly, on the ground 
that this being a transaction which the Court was entitled to investigate under 
the Dekkhan Agriculturists’ Relief Act, by virtue of the provisions ofs. 10-A of the 
Dekkhan Agriculturists’ Relief Act the provisions of s. 82 of the Indian Evidence Act 
were excluded and, secondly, on the ground that even though s. 82 of the Evidence 
Act applied, the statements therein contained fell within s. 82, cl. (3), of the Evidence 
` Act, and were thus admissible in evidence. It is necessary, therefore, to consider 
whether the provisions of s. 82 of the Indian Evidence Act are excluded by s. 10-A 
of the Dekkhan Agriculturists’ Relief Act. Section 10-A of the Dekkhan Agricul- 
turists’ Relief Act enacts : 

“Whenever it is alleged at any stage of any sult or proceeding to which an agriculturist is a 
party that any transaction in issue entered into by such agriculturist or the person, 1f any, through 
whom he claims was a transaction of such a nature that the rights and Jiabilities of the parties 
thereunder are triable wholly or in part under the Chapter, the Court shall, notwithstanding any- 
thing contained in section 92 of the Indian Evidence Act, 1872, or in section 49 of the Indian 
Registration Act, 1908, or in any other law for the time being in force, have power to enquire into 
and determine the real nature of such transaction and decide such suit or proceeding in accordance 
with such determination and shall be at Hberty, notwithstanding anything contained in any law as 
aforesaid, to admit evidence of any oral agreement or statement or unregistered document with a 
view to such determination and decision.”’ 


It was contended by Mr. Shah that what.was contained in this letter of Madhav 
addressed to Shivram was a statement of Madhav and that statement was admissi- 
ble with a view to the determination and decision of the real nature of the transac- 
tion of September 80, 1940, notwithstanding anything contained in any law specified 
m the earlier part of the section. He contended that even though s. 92 of the 
Evidence Act and s. 49 of the Registration Act were in terms mentioned therein 
that did not mean that when the phrase “in any law for the time being in force” 
was used in the Act it was meant to exclude the other provisions of the Evidence 
Act or the other provisions of the Registration Act, and therefore’ s. 82 of the 
Evidence Act being other law for the time in force apart from s: 92 of the 
Evidence Act which has been mentioned therein, the operation of s. 82 of the 
Evidence Act was excluded by the later provision contained in this section. In 
support of this contention of his he drew our attention to a decision of Madgavkar 
J. reported in Basappa v. Tayawa.1 This decision was arrived at before the 
amendment was made in s.10-A of the Dekkhan Agriculturists’ Relief Act 
by incorporating therein ‘‘or in section 49 of the Indian Registration Act, 1908.” 
In the absence of that provision the Court in that case went on the basis that the 
document being one which required registration and not being registered could 
certainly not be admitted in evidence. If it was not admissible in evidence, s, 91 
of thé Evidence Act was also a bar to the admissibility of oral evidence as regards 
the contents of that document, because if the terms of a contract, grant or disposi- 
tion of property were reduced to writing, no oral evidence as to the contents of that 
document could be adduced having regard to the provisions of s. 91 of the Evidence 
Act. This was the point which came to be considered by Madgavkar J. in that 
decision and the learned Judge held that s. 10-A of the Dekkhan Agriculturists’ 
Relief Act overrides not merely s. 92, but also, where necessary, s. 91 of the Indian 


1 (1929) 81 Bom. L. R, 1206. aa 
` L. R.~19 
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Evidence Act. Thelearned Judge’s decision literally taken is capable of the interpre- 
tation which Mr. Shah wants to Sut upon it, but we do not agree that the learned 
Judge meant to lay down any such sweeping proposition, as has been contended for 
by Mr. Shah. Section 91 and s. 92 cannot be read divorced one from the other and 
they are both in regard to the exclusion of oral evidence in certain well-defined 
cases when written documents are entered into by and between the parties. 
Whatever was the extention of this principle extending the operation of s. 10-A 
of the Dekkhan Agriculturists’ Relief Act tos. 91 of the Evidence Act, we'see' no 
warrant for this proposition that even the rule as to the exclusion of hearsay 
evidence is set at naught when you have to determine the real nature of the 
transaction under s. 10-A of the Dekkhan Agriculturists’ Relief Act and that in 
order to admit in evidence a statement of a deceased person or a person who has 
absconded or cannot be found etc. within the meaning of the first part of s. 82 of 
the Evidence Act, you need not satisfy the various conditions which have been 
laid down in the later clauses of s. 82 of the Act. If Mr, Shah’s argument is correct, 
when a Court sits to inquire into the transaction of an agriculturist, and determines 
the real nature of the transaction as it has taken place under &. 10-A of the Dekkhan 
Agriculturists’ Relief Act, it can brush aside all rules of evidence, it can introduce 
any amount of hearsay evidence howsoever flagrant and run a coach and four 
through all the provisions of the Indian Evidence Act. We are not prepared to 
aecept that argument. The provisions of s. 10-A of the Dekkhan Agriculturists’ 
Relief Act have got to be reasonably construed, and unless we are compelled to 
construe that all the provisions of the Indian Evidence Act including s. 82 thereof 
and the provisions of the Indian Registration Act are set at naught, we do not 
think that we can accede to that argument. We are of opinion that s. 10-A of the 
Dekkhan Agriculturists’ Relief Act does not override the provisions of s. 82 of the 
Evidence Act and it was necessary if this letter addressed by Madhav to the 
plaintiff on March 29, 1942, was to be admitted in evidence that it ought to have 
been shown that it came within any of the clauses of s. 832 of the Indian Evidence 
Act, 


[The rest of the judgment is not material to this report. | 





Before the Ho ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 


BHIMAJI KRISHNARAO BOTHE v. HANMANTRAO VINAYAK BOTHE.* 


Hindu law—Adopkon—Joini family—Adoption by coparcener’s widow-—Alienations of jamily 
property by sole surojoing coparcener—W hether such amenarons can be attacked by subsequently 
adopted son. 


A joint Hindu family consisted of the scle surviving coparcener and the widow of a de-’ 
ceased coparcener. The surviving coparcener made alienations of portions of the family 
property. Subsequently, the widow adopted a son. The son having sued to set aside the 
alienations :— 

Keld, that at the dates of the alienations the coparcener had full right to treat the family 
property as if it was his own property, and that the adoption which was subsequent to tke 
alienations could not affect the property which was already disposed of by the copercener as 
a person who acted as the full owner of the property. 

In considering whether a particular alienation made of joint family property prior to the 
date of adc ption is or is not a lawful alienation, the alienation must be lawful, not in relation 
to the rights of the adopted son, but it must be lawful at the date when the alienation was made, 
Tf it is lawful, it cannot be questioned or challenged by the adopted son whose adoption is 
subsequent to the alienationy 


Krishnamurthi ayyar v. Krishnamurthi Ayyar,! Anant Bhikappa Patil v. Shankar Rain- 
chandra Patil,* F eeranna v. Sayamma’ and Ramchandra Balaji v. Shankar,‘ followed. 


* Decided, June 27, 1949. First ae No, 87 s.c. 29 Bom. L. R. 968. 
of 1945, from the decision of D. R, Ugrankear, 2 (1948) 46 Bom. L. R. 1, r.c. 
Joint First E Subordinate gadar at 8 (192$) 1. L. R. 52 Mad. 898. 

Belgaum r Civil Suit No. 2 of 1942. 4 (1944) 47 Bom. L. R. 121. 

(1927) 3 . 54 I. A. 248, 
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SUIT to recover possession of property. 


The property in dispute belonged to a joint Hindu family, which originally 
consisted of four persons, Vinayak and his three sons, Dattatraya, Hanmantrao 
(defendant No. 1), and Krishnaji. Vinayak was the first to die. He was followed 
by Dattatraya, who left him surviving his widow Venkubai (defendant No. 19). 
Krishnaji was the last to die in 1928, and he left behind him his widow Rukminibai 
(defendant No. 18). The joint family then consisted of the sole surviving copar- 
cener Hanmantrao and the two widows. - 

Hanmantrao, who was a pleader, had four daughters, Saunaka, Indira, Dhondu- 
bai and Lila- (defendants Nos. 2 to 5). Amongst his remoter ‘relations were 
defendants Nos. 6 to 8, who were sons of his maternal uncle’s son’s daughter. . 

On December 6, 1982, Hanmantrao conveyed some of the family properties by 
. way of gift to his daughters, defendants Nos. 2 to 5. On the same day he gifted 

other portions of the properties to defendants Nos, 6 to 8. On May 10, 1988, 
he gifted away one more property to his daughter, defendant No. 2. Again 
on December 8, 1982, Hanmantrao sold some of the undisposed properties to 
defendants Nos. 9 to 11; and two days after, that is, on December 10, 1982, 
he sold other lands to defendants Nos, 12 to 15. 

On June 25, 1985, Rukminibai (defendant No. 18) adopted Bhimaji (plaintiff) 
as her son. : 

On November 10, 1941, the plaintiff filed a suit to recover possession of a moiety 
of the family properties as the adopted son of Krishnaji and prayed for a declaration 
that the alienations made by Hanmantrao (defendant No. 1) were not binding on 
him. 

The trial Judge held that as the adopted son. of Krishnaji the plaintiff was entitled 
to a half share in the property left undisposed of in the hands of defendant No. 1, 
and he further held that the alienations made by defendant No. 1, being anterior 
in date to the date of plaintiff’s adoption, were binding on him. He observed : 

“The rights ef en adopted son come into existence on the date of his adoption. That is clear 
from the decision of the Privy Council in Krishnamurti ayyar v. Krishnamurti Ayyar (52 Mad. 
508, 525). Itis argued that the rights of the adopted son relate back to the date of the death of 
his adoptive father, and for that argument reliance is placed on the observations of the Privy 
Council in Pratapsing v. Agarsing (21 Bom: L. R. 196): “Again it is to be remembered that the 
adopted son is the continuator of the adoptive father’s line exactly as an auras son, and that 
an adoption so far as the continuity of the line is concerned has retrospective effect. Whenever 
an adoption ismade there is no hiatus in the continuity of the line. ‘These observations have 
been reaffirmed by the Privy Council recently in Anant v. Shankar (46 Bom. L. R. 1, p. 8), for the 
purpose of holding that an adoption made by the mother of the last surviving coparcener after his 
death has the effect of vesting the family property in the adopted son and displacing title based 
merely on inheritance from the last surviving coparcener. However there is nothing in these 
judgments of the Privy Council which justify an inference that their Lordships of the Privy Coun- 
cil intended to dis-affirm the principle laid down in Krishnamurit’s case that ‘when a disposition is 
made infer vivos by one who has full power over property under which a portion of that property 
is carried away it is clear that no rights of a son who is subsequently adopted can affect that 
portion which is disposed of’. The decision of the Bombay High Court in Rambhat v. Laxman 
(5 Bom, 680) proceeds on the basis that the adopted son takes a vested interest in such pro- 
perty only as belongs to the family ‘as at the date of the adoption. In Basvaniappav. Mallappa 
(41 Bom. L.R. 268) Wassoodew J. said (p. 2774): ‘Now an adopted son becomes a member of 
the coparcenery only from the moment of his adoption. He is till then a stranger to the 
family and has no kind of interest in the family property. If there was, prior to the adoption, 
a sole surviving male member in the family, the question is simplified, for as full and sole owner 
he is competent to deal with the entire property as he likes, and the subsequently adopted co- 
parcener could not question the alienations, whether valid or otherwise. That is because 
the rights of an adopted son do not relate back toa period earlier than the date of his adop- 
tion.’ These observations are binding on this Court, and no argument contrary to them can 
be entertained ‘by this Court. upless the argument is directly and expressly supported by the 
pronouncement of the Privy Council. There is no such pronouncement pomted out to me. The 
headnote of the report io 70 I.A. 282 makes clear that their Lordships of the Privy Council have 
decided in Anant v. Shankar that the adopted son displaces by his adoption a title ‘based merely 
on inheritance from the last surviving coparcener.’ They have sald nothing which would justify 


292 THE BOMBAY LAW REPORTER. [VOL. LIL 


the construction that the rights of the adopted son relate back to the date of the death of the 
adoptive father and that he takes a vested interest in the property as it then existed.” 
The plaintiff appealed to the High Court. 


- S; M. Shah, with V. N. Lokur, for the appellant. 
k.. G. Datar, for respondents Nos. 1-4 and €-8. 
R. N. Bhalerao, for respondents Nos. 9-18 and 15-16. 


Cuacua C. J. The facts leading up to this first appeal are that one Vinayak 
Bothe had three sons, Dattatraya, Hanmantrao and Krishnaji. Vmayak and 
Dattatraya died long before 1928. Krishnaji died in "1928 leaving Hanmantrao 
as the sole surviving coparcener of the joint and undivided Hindu family. 
Krishnaji’s widow Rukhminibai adopted the plaintiff on June 25, 1985, and the 
plaintiff filed this suit for his half share in the joint family properties. The learned 
Judge gave relief to the plaintiff with regard to some properties, but in the main 
held that the alienations made by Hanmantrao were binding on him and he could 
not challenge those:alienations and therefore refused to give the plaintiff relief. 
All the alienations challenged which were made by Hanmantrao were prior to 
June 25, 1985, and really the only question that has been agitated before us in this 
first appeal is whether Hanmantrao as the sole surviving coparcener was entitled 
to alienate joint family properties and whether those alienations are binding on the 
adopted son. 

Mr. Shah relies on the principle enunciated by the Privy Council that an adoption 
relates back to the death of the adoptive father and he particularly relies on a 
passage appearing in the judgment of Mr. Ameer Ali in Pratapsing Shivsing v. 
Agarsigis Raisingt,| and the passage appears at p. 107: 

‘Again, it is to be remembered that an adopted son is the continuator of his adoptive father’s 
line exaatly as an aurasa son, and that an adoption, so far as the continuity of the line is concerned, 
has a retrospective effect : whenever the adoption mar be made there is no hiatus in the continuity 
of the line.” 

It is to be noted that what was emphasised by the Privy Chimei when giving 
retrospective effect to the adoption was that the continuity of the line was not in 
any way interfered with and there was no hiatus. The Privy Council did not 
say that an oan had retrospective effect in all respects and that an adopted 
son was put in the same position as an aurasa son. This statement of the law 
was reiterated in Anant Bhika Patil v. Shanker Ramchandra Patil? and their 
Lordships at that page set out the passage in the judgment of Mr. Ameer Ali to 
which I have just referred. The decision in Anant v. Shanker was that a title 
based on ibheritance could be displaced if the property had gone out by inheritance 
from the last surviving coparcener and the widow of a deceased coparcener adopted 
and the adopted ‘son came into the joint family and as it were revived the joint 
family. ‘Therefore, what is urged before us is that as the joint family never came 
to an end and as the adoption had retrospective effect, and it must be considered 
that the adopted son was in existence in the eye of the law at the death of the 
adoptive father, therefore the surviving coparcener could not alienate properties to 
the detriment and prejudice of the adopted son. If the joint family was constituted 
by Hanmantrao and the adopted son, undoubtedly Hamnatrao would have no 
power to alienate. The mere fact that when the alienation took place the plaintiff 
was not adopted would make no difference to the position in law, because the 
adoption must be given retrospective effect and it must be deemed as if at all 
material times the joint family consisted of Hanmantrao and the plaintif. We 
frankly confess that logically it is very difficult to resist the forceof this argument. 

But we are faced by a decision of the Privy Council which has considered this very 
point and has come to a contrary conclusion, and that is in Krishnamurtht Ayyar v. 

Krishnamurthi Ayyar*® At p. 262 their Lordships carefully considered all the 
decisions bearing on this point and then they considered ‘the matter on principle 
and came to the conclusion that : 


1 (1918) L. R. 46 I. A. 97, 3 (1927) L. R. 541. A, 248, 


S.C. 21 Bom. L. R. 496, S. c. 29 Bom. L. R. 969 
2 (1048) 46 Bom. L. R. 1, 8, P.C. 
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“when a disposition is made intra vivos by one who has full power over property under which a 
portion of that property is carried away, it is clear that no rights of a son who is subsequently 
adopted can affect that portion which is disposed of. The same is true when the disposition 
is by will and the adoption is subsequently made by a widow who has been given power to adopt. 
For the will speaks as atthe death of the testator, and the property is carried away before the 
adoption takes place. ” 

Therefore, the test which the Privy Council asks us to apply is whether when the 
alienations were made Hanmantrao had full power over the property which he 
was alienating. The answer to that question must be in the affirmative. He was 
the sole surviving coparcener and he had full right to treat the ancestral property 
as if it was his own property. The adoption was subsequent to the alienation and 
therefore that adoption cannot affect the property which was already disposed of 
by a person who acted as the full owner of the property. 

The same principle was re-enunciated by the Privy Council in Anant v. Shanker 
at p. 7, and their Lordships state that Keshav’s right to deal with the family 
property as his own would not be impaired by the mere possibility of an adoption. 
Nothing could be clearer than this statement of the law. At the time when 
Hanmantrao alienated the property there was undoubtedly a possibility of an 
adoption. There was a ssoasibility of the coparcenery not being disrupted, but 
that possibility would not prevent Hanmantrao exercising his right as the sole 
surviving coparcener and alienating the property. In enunciating this proposition 
of law, their Lordships referred to a decision of the Madras High Cotirt in Veeranna 
v. Sayamma,' and the statement of the law laid down in that case that (p. 898) : 

, ‘the last surviving male member of a joint Hindw family is the full owner of all the family pro- 
perties in spite of an unexercised power of adoption possessed by the widow of a deceased member ; 
and such survivor can alienate all or any of the family properties absolutely (¢.g., even by gift) 
without the son adopted after the alienation, being able to question the same.” 
And they further laid down (p. 898) :. 

“The E that, on an adoption, the adopted son’s rights to property ordinarily relate back 
to the date of his adoptive father’s death. does not apply to such a case.” 
Therefore, in this case the Madras High Court clearly recognised a limitation to the 
doctrine of relation back as applied to an adoption and that limitation was approved 
of by the Privy Council in Anant v. Shanker. | 

ahere is a decision of this High Court to which we should also like to refer, 
and that is the decision in Ramchandra Balaji v. Shankar." At p. 181 Mr. Justice 

Lokur states the law in the following terms :-— 

“It follows, therefore, that the adopted son is entitled to recover his adoptive father’s share 
n the family property, subject of course to any lawful alienations that might have taken place 
prior to his adoption.” 

It is interesting to note that in this case Mr. Justice Lokur was at pains to hold 
that the particular alienation that he was considering was not really an alienation 
but merely a partition, and he came to the conclusion that a partition was not an 
alienation inlaw. It was necessary to consider this, because otherwise Mr. Justice 
Lokur would have had to hold that if the alienation was lawful it would have been 
binding on the adopted son. Therefore, what we have to consider is whether a 
particular alienation made of joint family property prior to the deed of adoption 
is or is not a lawful alienation. It must be lawful, not in relation to the rights of 
the adopted son, but it must be lawful at the date when the alienation was made, 
and there can be no doubt that when Hanmantrao made the alienations, there 
being no adoption, the alienations made by him were lawful. If they were lawful, 
they cannot be questioned or challenged by the adopted son whose adoption was 
subsequent to these alienations. Therefore, in our opinion, the learned Judge 
below was right in coming to the conclusion that the alienations challenged by 
the plaintiff, and which alienations were made by Hanmantrao prior to his adop- 
tion in his capacity as sole surviving coparcener, were valid and binding on the 
plaintiff. : 

[The rest of the judgment is not material to this report. ] Appeal dismissed. 


“ 


1 (1928) I. L. R. 52 Mad. 398. 2 (1944) 47 Bom. L. R. 121. 


294 THE BOMBAY LAW BEPORTER. ` [ VoL, LII. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Chainani. 
VIRUPAXAPPA APPA MAHAJAN v. SHANKAR MALLAPPA KAVARE.* 


Execution of decree—Sale of mortgaged propercy—Order for stay of sale by executing 
Court day before date fixed for sale—Sale by Collector in absence of communication 
of stay order—Whether sale illegal and void—Ciml Procedure Code (Act V 1908 
O. XXI, r. 92. 


In execution of a TERA decree against the plaintiff the defendant filed a dar- 
khast for sale of the mortgaged property. The papers were transferred to the Col- 
lector for execution and the date for holding the auction sale was fixed. A day before 
the auction sale was to take place the plairtiff deposited the amount in Court and 
obiamed from the executing Court an order fot stay of the sale. The order did not 
reach the Mamlatdar in time and he held the auction sale on the date fixed and sold 
the property. On the question whether by reason of the order’ passed by the exe- 
cuting Court staying the proceedings of the Collector the subsequent auction sale of 
the property was void and of no effect:— 

Held, that the order of the executing Court took effect from the date on which it 
was communicated to the Collector and that, therefore, the plaintiff could not chal- 
lenge as being illegal and void, the sale, which took place in the absence of the com- 
munication of the stay order of the executing court. 

Parsotam *Saran v. Barhma Nand Mukerjii and Rudrappa Virappa v Bashetiappa 
Chenbasappa; followed. 

Sant Lal v. Umrao-Un-Nissa, Zibal Ishwara v. Muka‘ Kadhey Mal v. Murtaza Ali’. 
Ma Ti v. Ma Thit, Venkatachalapati Rao v. Kameswaramma,’ Jatish Chandra Pal 
Chaudhuri v. Kshirode Kumar Pramanik, Hukum Chand Boid v. Kamalanand Singh, 
and Bessesswari Chowdhurany v. Horro Surdar Mozwmdar,” referred to 

One Shankar (defendant No. 1) had obtained a morteage-decree against 
Virupaksha (plaintiff) in the Islampur Court in Suit No. 290 cf 1940 on 
October 9, 1940. Under this decree defendant No. 1 was awarded Rs. 2,600 
payable by instalments and it was provided that in case of default m payment 
of any two instalments the whole amount was immediately recoverable. ‘Che 
plaintiff committed default in payment of the instalments which fell due in 
1941 and 1942 and thereupon defendant No. 1 filed darkhast No. 915 of 1942 
in the Islampur Court for recovering the whole amount by sale of the mort- 
gaged property. 

On October T, 1942, the papers were transferred to the Collector for execu- 
tion and the sale was fixed on January 25, 1944. 

On January 21, 1944, the plaintiff presented an application to the Islampur 
Court praying for relief against the default clause and deposited Rs. 200 and 
the balance of Rs. 300 was deposited by him in Court on January 24, 1944. 
Thereupon on the same day the Court addressed a yadi to the Ccllector for 
staying the sale. This order failed to resch the Mamlatdar in time and the 
Mamlatdar held the auction sale on January 25, 1944. The property was sold 
for Rs. 3,210 and was purchased by Bhararnma (defendant No. 2). 

On October 25, 1944, the plaintiff appliad for setting aside the sale under 
O. XXI, r. 90, of the Civil Procedure Code. This application was rejected 
on July 9, 1948. The plaintiff filed the present suit against the defendants 
on October 31, 1946, for a declaration that the auction sale held on January 
25, 1944, was void and did not extinguish the plaintiff’s right in the property 


* Decided, September 19, 1949. First Ap- [1940] ALR. Nag. 372. 
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and for a’ perpetual injunction restraining the defendants from obstructing 
him in the possession and enjoyment of the property. 

The trial Judge inter alia held that the auction sale was not illegal or void 
ab into and that the suit was barred under O. XXI, r. 92, of the Civil Pro- 
cure Code. He, therefore, dismissed the suit observing as follows :— 


. in Venkata Chalapati Rao v. Kameshvaramma (ILR. 41 Mad. 151) a-full bench 
of the ‘Madras High Court held that where an Appellate Court ordered stay of execution 
but before the order could be communicated to the lower Court, the latter Court ordered 
attachment of property, the order of attachment was not void and ineffectual and that 
the appellate order was effective only for the time it was communicated to the first Court. 
In the Oudh case cited above Rajohadur Singh v. Prithvilal Singh (1942, AIR. Oudh 24), 
the decision was of a single Judge and the full bench case of the Madras High Court 
which was prior to it, was not even referred to. In Parsottam v. Saran Barnmanand (I. 
L. R. 50 All. 41) a full bench of the Allahabad High Court also came to a similar conclu- 
sion as in the Madras case, it being held that a Court sale held by the first Court in 
ignorance of the stay-order issued by the High Court which was not communicated to 
it was valid in the Oudh case cited above, even the Allahabad full bench case was not 
referred to. Our own High Court appears to have followed the principle laid down by 
the Allahabad full bench im the case cited above in Rudrappa Virappa v. Bashettappa 
Chenbasappa (IL.R. 52 Bom. 290). That being so, to my mind, the weight of authority 
seems to support the view that a stay-order either by the Court passing the decree or 
by the Appellate Court becomes effective only upon its communication and not till then. 
That being so, the sale in this case cannot be said to be void or invalid as there is nothing 
to show that the order passed by the Court on exh. 6 about stay of sale was communi- 
cated to the Collector or the Mamlatdar. The Bembay case cited above is almost an all 
fours with the present case and I must bow down to that decision and hold that the sale 
in this case was not void or invalid ab initio”. 


The plainjiff appealed to the High Court. 


K. B. Sukhthankar, for the appellant. 
S. R. Parulekar, for the respondents. 


RasgaDHyaksHa J. This is an appeal by the original plaintiff against an 

order dismissing the°suit passed by the Civil Judge, Senior Division, Satara, 

in Special Civil Suit No. 42 of 1945. The few facts that are necessary to 
shite for the purpose of this appeal are these. 

Defendant No. 1 had obtained a mortgage decree against the plaintiff in 
Suit No. 290 of 1940 in the Court of the Civil Judge at Islampur; and an 
order was made for the payment of Rs. 2,600 and odd and costs payable by the 
plaintiff in instalments. There was a provision in the decree that in default 
of payment of any two instalments the whole amount was to be recoverable 
at once. There were defaults for the years 1941 and 1942, and thereupon 
defendant No. 1 filed a darkhast, No. 915 of 1942, in the Court of the Civil 
Judge at Islampur for recovering the whole amount by sale of the mortgaged 
property. On October 7, 1942, the papers were transferred to the Collector 
for execution under s. 68 of the Civil Procedure Code. January 25, 1944, 
was fixed as the date for holding the auction sale. On January 21 1944, ie. 
four days before the auction sale was to take place, the plaintiff applied to the 
executing Conrt for ‘relief against the default clause and deposited Rs. 200 
in cash. He deposited a further sum of Rs. 800 on January 24, 1944, thus 
paying the whole amount for which he was in arrears. Thereupon on the same 
day, i.e. on January 24, 1944, the Court addressed a yadi to the Collector for 
staying the sale and for. recalling the proceedings. It appears that this order 
did not reach the Mamlatdar in time, and the Mamlatdar held the auction 
sale, as originally announced, on January 25, 1944, The property was sold 
for Res. 3,210 and was purchased by defendant No. 2. Defendant No. 2 deposited 
the required 25 per cent. of the auction price on the date of the auction sale, 
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and the balance of the remaining 75 per cent. of the amount was to be deposit- 
ed within 15 days thereafter. It appears that on February 4, 1944, 
when the auction purchaser (defendant No. 2) proceeded to deposit the 
remaining amount of the auction bid, it was brought to the notice of the Mam- 
latdar that an order had been passed by the Court on January 24, 1944, staying 
the auction saic and recalling the papers. On February 18, 1944, the papers 
were in fact sent back to the Court. Later on the Court decided that the 
plaintiff should not be given relief against the default clause and sent back 
the papers to the Collector. On October 25, 1244, the plaintiff applied for setting 
aside the sale under O. XXI, r. 90. This application was rejected on July 9, 
1945, and thereupon the present suit was filed on October 31, 1946, (1) for a 
declaration that the auction sale held on January 25, 1944, was void and did 
extinguish the plaintiff’s right in the property, and (2) for a perpetual in- 
Junction restraining the defendant from obstructing him m the possession 
and enjoyment of the property, or if he bad been in fact dispossessed, for 
getting back possession of the property. 

Defendanis Nes. 1 and 2 resisted the suit on more or less identical grounds. 
They contended that the sale held by the Collector was legal and valid, and 
that the price realised was adequate. They said that there were no. material 
irregularities in the conduct of the sale proceedings, and that the present 
suit was barred under O. XXI, r. 92, of the Civil Procedure Code. It was 
further contended that the suit was also barred on the principles of res judicata 
by reason of the orders in Darkhast No. 915 of 1942. 


The learned trial Judge, after deciding that the suit had been properly 
filed, and that the Court had jurisdiction t> entertain the suit, raised three 
preliminary issues: (1) whether the suit was not barred under O. XXI, r. 92, 
of the Civil Procedure Code, (2) whether it was proved that the auction sale 
was illegal and void ab initio, and (3) was the suit barred by res*judicata by 
reason of orders on Exs. 11 and 13 in the darkhast proceedings. He held that 
the suit was not barred by res judicata and that the auction sale was not illegal 
or void ab initio. He was also of the opinion that inasmuch as the sale was 
not ilegal and void, the suit was barred under O. XXI, r. 92, of the Civil 
Procedure Code. Accordingly the learned Judge: dismissed the suit with 
costs. Against that order the plaintiff has come in appeal. 

It was conceded by Mr. Sukthankar who appeared for the appellant that if 
the auction sale was not illegal and void ab wtio, then the suit would be barred 
under O. XXI, r. 92, of the Civil Procedure Code. He, therefore confined 
his argument to only one conterition, viz. that by reason of the order passed 
by the executing Court staying the proceedirgs of the Collector and recalling 
the papers the subsequent auction sale of the suit property was void and of 
no effect. His principal argument was that the moment the executing Cours 
passed an order staying the sale and recalling the papers, the Collector 
ceased to have jurisdiction in the matter, and all the subsequent proceedings 
were without Jurisdiction, irrespective of the 2onsideration whether the Court’s 
orders staying the sale and recalling the pap2rs did or did not reach the Col- 
lector before the actual auction took place. In support of his contention the 
learned advocate has invited our attention to the case of Sant Lal v. Umrao- 
Un-Nissa.1 In that case also the Court exeauting the decree had passed an 
order postpouing the sale in execution, but the order failed to reach the officer 
conducting the sale, and the sale was consequently held. On an application 
made by the judgment-debtor to have the sale set aside as void, it was held 
that the effect of the Court’s order for postponement of the sale was to 
deprive the vfficer of all legal authority to hold it on the date previously fixed ; 
that his not being aware of the order was not material; and that the defect in 
the sale amounted to an Hegality and not merely to an irregular ity. - Following 
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this decision of the Allahabad -High Court, it has been held by a single Judge 
ofethe Nagpur High Court in Zibal Ishwara v. Muka,’ that the transfer of a 
décree to the Collector does not oust the jurisdiction ‘of the civil Court in all 
matters. In that ease also after the transfer of the decree to the Collector 
the Judgment-debtor made an application to the Court which passed the 
decrée, for payment of the decree by instalments under s. 11 of the Central 
Provinces Money Lenders Act. The Court entertained the application aud 
ordered the stay of the proceedings before the Collector. The stay order, 
however, was not communicated to the Colleetor, with the result that the 
Colleétor beld the sale and confirmed it. The Court held that although the 
order of “the civil Court was one staying further proceedings, it must be 
construed as an order recalling the decree and the Collector ceased to have 
jurisdiction to sell or to confirm the sale after the Court passing the decree 
recalled it. Consequently, the Collector’s power to proceed with the vase was 
suspended by virtue of the order made by the Court passing the decree. On 
the question as to whether the order took effeet from the date of passing ike 
decree or from the date of its communication to the Collector, the learned 
Judge held that the civil Court’s order recalling the decree by its own force 
deprived the Collector of his power to execute the decree and the order came 
into effect as soon -as it was passed so as to suspend the Collector’s power tu 
proceed with ‘the sale. There is another decision of the Allahabad High Court 
which also-supports Mr. Sukthankar’s argument, viz. Kadhey Mal v. Murtaza 
Als.2 In that case also the decree for sale on a mortgage had been transferred 
to the Colicctor for execution under s. 68 of the Civil Procedure Code. The 
sale was held by the Collector but before it could be confirmed, the judgment- 
debtor made an application te the Court under s. 5 of the United Provinces 
Agriculturists’ Relief Act and prayed that the execution proceedings may be 
recalled from the Collector. The Court entertained the application and sent 
an order to the Collector staying further proveedings for confirmation of the 
sale. The Collector, however, confirmed the sale, and a sale certificate was 
issued -to the auction purchaser, who thereafter applied to the Court for 
delivery. of possession: It was held— 

“that after the order of the Court staying further proceedings, . . . the Collector had 
no jurisdiction left to confirm the sale. Accordingly, such confirmation of sale or the 
issue’ of the sale certificate could not confer any valid title on the auction purchaser.” 
And, lastly, there is one ruling of the Rangoon High Court, viz. Ma Ts v. Ma 
Tht in which it was held~ 

“that where the executing Court has passed an order for staying the sale of attached 
property, and the officer of the Court conducting the sale sells the property by auction 
in ignorance of the stay order and before the order is communicated to him, the sale is 
null and void.” | 
In deciding this case, the learned Judges purported to follow the case of Sunt 
Lal v. Umrao-Un-Nissa to which I have already referred. 


As against this view there is a steady current of authorities with regard 
to the effect of an order passed by an appellate Court staying execution of 
the decree of the lower Court, and it has been consistently held that the order 
staying execution passed by an appellate authority takes effect not from the 
date on which the order is passed, but from the date on which the order is 
communicated to the-lower Court or the executing Court. In a full bench 
decision of the Madras High Court in Venkatachalapati Rao v. Kameswar- 
ammat it has been held— 

- “that an order of an appellate Court staying execution is in the nature of a prohibitory 
order to the lower Court which becomes effective only on communication. Till it is 


communicated, the steps in execution taken by the lower Court must be treated as 
legally valid.” 


1 [198403 AIR. Nag. 372. 3 (1933) I. L. R. 11 Ran. 410. 
2 [1937] All. 766. < 4 (1917) I. L. R. 41 Mad. 151, F. B. 
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The same view was expressed by a full bench of the Allahabad High Court in 
Pursotam Saran v. Barhma Nand Mukerji. There also the date fixed for the sale 
in execution was January 21, 1924, On that very day, the Judgment-debtor on 
the strength of his having filed an appeal against the order of the lower Court, 
put in an application for stay of the sale fixed for the same day. Apparently 
the attention of the learned Judge was not drawn to the fact that the sale was 
going to be held on the same day on which Le was passing the order. The stay 
was granted till the disposal'of the rule that was issued. The sale advertised 
for January 21, 1924, took place in due course, and the purchaser was a person. 
other than the decree-holder. The judgment-debtor applied to the executing 
Court for setting aside the sale on the ground that the sale was a nullity, and 
it was held that— 

“where a subordinate Court went on with the execution of a decree and sold certain 
property in ignorance of the fact that an order for stay had been passed ky the High 
Court, and the property was purchased by a third party, . . . the sale must stand.” 

So far as the Calcutta High Court is concerned, there has been a conflict of 
decisions, and these conflicting decisions were brought to the notice of the 
Court in Jatish Chandra Pal Chaudhuri v. Kshirode Kumar Pramansk.2 In 
Hukum Chand Bord v. Kamalanand Singh? it had been held— 

“that as soon as an order was passed by the appellate Court, the powers of the sub- 
ordinate Tribumal were automatically suspended from the moment the stay order was 
passed, and till it was discharged, with the result that if the subordinate Court did an 
act in coniravention of the stay order, even in ignorance of the same, the act would be 
utterly without jurisdiction and so null and void” 

This view was definitely in conflict with the earlier decision of this High 
Court in Bessesswart Chowdhurany v. Horro Sundar Mozumdar* where it had 
been held that— 

“a sale held in contravention of an uncommun:cated order for stay, issued by the ap- 
pellate Court, was not a nullity, and so could not be ignored in a later suit for possession.” 
The learned Judges who decided Jahsh Caandra Pal Chaudhuri v. Kshirode 
Kumar Pramanik, after pointing out this conflict of decisions referred to the 
full bench decisions of the Madras and Allahabad High Courts to which I have 
already referred and to the Rangoon High Court decision in Ma Ti v. Ma Thi 
and they concluded by saying that although in the view they were taking, it 
was not necessary to decide which of the aforesaid views was correct, ‘they 
thought that the reasoning given by Mukerji J. in Parsotam’s case was the 
more acceptable one. No decision of our High Court has been brought to 
our notice except the one in Rudrapva Vircppa v. Bashettappa Chenbassanpa® 
which has some bearing on the point which we have to decide and to which 
I shall presently refer. 

Now, so far as the decisions which help the appellant are concerned, it has 
to be noticed that the decision in Sant Lal v. Umrao-un-Nissa has not been 
approved by the full bench of the same Court in the case of Parsatam Saran 
v: Barhma Nand. The learned Judges observed (p. 49): 

“In this case, it is not necessary to say whether Sant Lal’s case was rightly decided. 
But if it were necessary to decide the point, I should hold, with respect, that it did not 
lay down good law.” 

The decision in Kadhey Mal v. Murtaza Ali does not refer to the 2arlier full 
bench decision of the Allahabad High Coart in Parsotam Saran v. Barhma 
Nand. The case of Zibal Ishwara v. Muxa is a decision of a single Judge 
and purports to follow the decision in Sart Lal v. Umrad-un-Nissa which, as 
l have already stated, has been disapproved by a subsequent full bench deci- 
sion of the Allahabad High Court. Mr. Sukthankar for the appellant argued 
that there was some distinction between the communication of an order by 


1 (1927) LLR. 50 All 41, F. B. 4 (1892) 1C W. N. 226. 
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an appellate Court staying execution and the communication of an order by 
ap executing Court addressed to the Collector in respect of stay of an auction 
sale. We are of the opinion that in principle no such distinction could be 
drawn. In deciding the full bench ease in Parsotam Saran v. Barhma Nand 
the Allahabad High Court proceeded to consider as to whether the stay order 
could take effect on the date of its passing or from the date of its communica- 
tion „to the lower or executing Court. On this point they held that in spite 
of the filing of an appeal, the trial Court could proceed to execute the decree 
under O. XLI, r. 5, and that being so, until the jurisdiction of the trial Court 
was withdrawn by an order from an appellate Court, the trial Court had 
full authority to execute the deeree. In considering the matter from this 
point of view, they made the following observations (p. 48): 

“Our law does not take away the jurisdiction of the Court of first instance to execute 
its own decree, dn*the ground that an appeal has been filed. On the other hand, it posi- 
tively affirms the provisions that such a jurisdiction subsists. The question has, therefore, 
to be decided on general principles and on a common sense view of things.” 

At p. 46 they say: 

“When an appellate Court orders stay of execution it gives a direction to somebody. 

The execution is not in the hands of the appellate Court. It has to tell the Court of first 
instance that it is to stay its hand im the execution of its decree. It necessarily follows 
that if the lower Court has no information of the order of the appellate Court it cannot 
stay execution and the execution must proceed. What principle, then, is there on which 
we are bound to hold that what was done in perfect good faith and in ‘possession of clear 
jurisdiction becomes null and void solely because, unknown to the Court helow, an order 
had been passed?” 
We are of opinion that this reasoning is equally applicable to an order passed 
by an executing Court in respect of the stay of execution by the Collector. 
When the proceedings are transferred to the Collector under s. 68 of the Civil 
Procedure Code, the Collector gets jurisdiction to proceed with the sale in 
accordance with the directions contained in Schedule IIT to the Civil Proce. 
dure Code. He is perfectly within his authority in proceeeding with the execu- 
tion so long as the proceedings are not withdrawn from him by an order of the 
executing Court. It is only when an order of the executing Court, withdraw- 
ing the proceedings is communicated to the Collector, that he would cease to 
have jurisdiction to proceed with the matter. 


Another argument which weighed with the Allahabad High Court was the 
contention based on the principles of the law of agency. At p. 49, the learned 
Judges observed: ; ; 

«Its undoubtedly true that the sale officer derives his authority to sell from the Court. 
But so do all agents from the principal. But who has ever heard that the principal is 
not bound by the agent’s act, if the agent is unaware of the fact that his authority has 
been’ revoked? A sale officer acts on behalf of the Court and is, to the extent of his 
duties clearly defined, the Courts agent. . . . If, then, it is urged that the mere fact that 
a stay order (uncommunicated}) was made, made the gale illegal, some better reason 
must be found than that the officer became functus officio without his knowing this.” 
In our opinion the same argument would apply to an order passed by the 
executing Court in respect of execution transferred to the Collector under 
s. 68 of the Civil Procedure Code. 7 


The third argument which impressed the learned Judges of the Allahabad 
High Court was one based on fairness to an innocent purchaser to whom 
obvious injustice would be done if the proceedings of the executing Court 
become ineffective merely because an-order had been passed by a superior 
Court staying the execution proceedings. At p. 47, the learned Judges say 
as follows: 

“The Court (ie, the executing Court) does nothing beyond selling the judgment- 
debtor’s property on behalf of the judgment-debtor. It only carries out what the judg- 
ment~debtor is morally bound to do. When a sale proclamation is made, it ıs announced 
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to tne world that, on such and such day, such and such property will be sold to the 
highest bidder. . The public are invited to come and bid. If an innocent third party 
makes the purchase, will there be any moral justification for the Court to say, later on, 
that he would not have his monzy’s worth, although he took so much trouble to procure 
the money, to come to the place of sale and to bid, simply because there was an unknown 
order passed before the sale? Cn moral grounds such a procedure will have to be con- 
demned.” : 
These remarks, in our opinion. apply with equal force to a sale he.d by the 
Collector in ignorance of an order passed by the executing Court staying the 
sale proceedings. It is true m Ma Ti v. Ma Thit a distinction was sought to 
be drawn betwean a case in which an executing Court passes an order for 
staying the sale of attached property and a case in which an appellate Court 
passes an order for stay in exercise of its powers under O. XLI, r. 5, of the 
Givil Procedure Code. But in our opinion in principle no. such cistinetion 
can be drawu as the consequences in either event are precisely the same. 

There is one decision of cur own High Court to which I have made a re- 
ference in an earlier part of the Judgment, and that is the case in mudrappu 
Virappa v. Bashetitappa Chenbasappa. The facts in that case are almost 
exactly similar to the facts of the case with which we are concerned. There 
also a decree obtained by the plaintiff was transferred to the Collector for 
execution, and the sale of zhe immoveable property of the judgment-debtor 
was fixed for March 28, 1925. On that day, the Judgment-debtor deposited 
Rs. 800 in the Court of the Subordinate Judge. who passed the decree and 
applied for stay and obtained it. But before this order of stay could be 
transmitted in the same town to the Mamlatdar who was holding the sale, the 
property was sold Rs. 2,000. On April 6, 1925, the appellant applied for. 
setting aside the sale on the ground that, the stay having been obtained before 
the sale actually took place, the sale was void. The auction purchaser was 
not made a party to that application. An argument was advanced that the 
sale having taken place after the order of stay was passed, the sale was void 
and illegal. In considering this argument. the learned Judges observed at 
p. 293 of the report :—~ 

“It appears to us that it is difhcult to lay down a principle as to the moment of opera- 
tiveness or otherwise of the order by an appellate Court and whether the operative- 
ness of the order dates from the time it is signed or from the time it is communicated. 
We are indebted to the learned pleader for the appellant for inviting our attention 
to the recent Full Bench case of the Allahabad High Court, Parsotam Saran v. 
Barhma Nand (1927) 25 A.L.J. 530. It is difficult to evolve any definite principle from 
the decided cases. It appears to us that a great deal depends on the nature of the order, 
the question of good faith and other facts. If, for instance, an order of stay was obtained 
in time from a competent Court or authority, but was dishonestly delayed in transmission 
by the action of the decree-holder, the sale would hardly be confirmed. If on the other 
hand the order was obtained toc late for transmission, the risk would be the judgment- 
debtor’s and he would find it difficult to have the sale set aside.” 

They again addressed themselves to this point and stated that (p. 294). 

“in regard to the question ag to when the order operates, it is to be noticed that the 
difference of opinion depends to a considerable extent upon- the nature of the order and 
the rezon for the delay in fs transmission.” 

After noticing the conflict of decisions, the learned Judges said that in the 
case with which they had to deal, there was no question of delay or irregula- 
rity ou the part of any one except perhaps the judgment-debtor himself. Being 
aware that the sale was to be held on March 28, he took no steps up to that 
very day, almost till the very hour of the sale, rendering it impossible 
to transmit the order in time. Although the Court did not definitely decide 
as to whether the order of stay takes effect from the date it is signed or from 
the date it is communicatec the view of the learned Judges seems to have 
been that the order did not take effect at the moment it was passed. If it 
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was otherwise, and the order took effect from the date when it was signed, 
ali the questions as regards the nature of the order and the reasons for the 
delay in transmission would appear to be irrelevant. In our opinion, the 
view taken by the Allahabad High Court with regard to the orders of the 
appellate Court being effective from the date on which they are communicated 
to ithe lower Court is correct, if we may say so with respect, and should apply 
with,equal force to the orders passed by an executing Court in respect of 
proceedings held before the Collector, and it should be held that they take 
effect from the date on which they are communicated to the Collector. 


Even applying the principles laid down in Rudrappa Virappa v. Bashel- 
tappa Chenbasappa it seems to us that in the case before us the judgment- 
debtor has to thank himself for the difficulty in which he found himself. Ac- 
cording to the view taken in the case referred to above, the question to be 
considered is whéther the judgment-debtor has acted in such a way as to render 
it impossible for the Court to transmit its own ordet to the Collector in time. 
in this case, the sale was to be held on the 25th, and it was not till the 24th, 
l.e. till the day preceding the sale, that the judgment-debtor deposited the 
amount in Court and obtained an order for stay. The order was passed by 
the executing Court at Islampur, and the property was to be sold at Ashte. 
The usual procedure is that, the order passed by the Court is sent to the 
Collector, and the Collector transmits it to the Mamlatdar who holds the 
auction sale. By going to the Court so late as the 24th, the judgment-debtor 
made ‘it impossible for the Court to follow this procedure. No steps were 
also taken by the jJudgment-debtor to see that the Court’s order was transmit- 
ted to the Mamlatdar by telegram or by special messenger so as to reach hint 
before the sale actually took place. Therefore, even applying the principles 
laid down in Rudrappa v. Bashettappa Chenbassappa it seems to us that the 
judgment-debtor cannot challenge the sale which has taken place in the 
absence of the communication of the stay order of the executing Court, an 
unfortunate situation in which the judgment-debtor found himself primarily 
due to his own latches. On this ground also we are of opinion that it is not 
open to the judgment-debtor to challenge the sale as being illegal and void. 

That being so, we must hold that the view taken by the lower Court is 
correct, and we accordingly dismiss the appeal with costs. 


Appeal dismissed. 


‘Before Mr. Justice Rajadhyaksha and Mr. Justice Chainani. 


VITHALBHAI GOKALBHAIL PATEL v. SHIVABHAI 
DHORIBHAI PATEL.* 


Hindu law—Adoption—Sole surviving coparcener disposing of property by will—Life 
interest with possession to wife of testator and after unfe’s death to his sisters with 
ownership—Alienation of property by sisters’ heira—Subsequent adoption by widow 
of testator—Whether testator’s sisters take vested interest in property on his death— 
Alienations whether binding on adopted son. 

The sole surviving coparcener in a Hindu family executed a will whereby he gave 
possession of all his property to his wife after his death and directed that she should 
maintain herself from the income of certain specified portion of it. He further 
directed that the property should go to his sisters, as owners, after the death of his 
wife. A portion of the property was mortgaged with possession, and in. regard to it 
the testator stated that it should be redeemed by his sisters. At the end of the will 
he added that if his wife gave birth to a son or daughter after his death, he or she 
was to be the owner of all his property. After the testator’s death the heirs of his 


“Decided, October. 4, 1949. First Appeal P. B. Patel, Civil Judge (Senior Division), 
No. 302 of 1947, agairist he decision of Kaira, in Special Civil Suit No. 43 of 1946. 
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sisters sold portions of the property to the plaintiffs without possession. Thereafter 
the widow of the testator adopted a son On the questions (1) whether the sisters of 
the testator acquired any interest in the property on his death and (2) whether the 
alienations made by the heirs of the sisters were binding on the adopted son:—~ 

Held, (1) that the sisters of the testator took vested interest in. the property on his 
death which was liable to be divested by the birth of a child to his widow and that the 
lestator intended that his sisters shoula take immediate vested interest in the prq- 
perty as the right of redeeming the mortgage was given to them only: 

Natvarlal v. Ranchhod; Shivappa Gurappa v. Virbhadrappa Shivarudrappa; and 
Patel Motibhai Amthabhai v. Patel Rambhai Maht}ibhai," distinguished. 

In re Stone: Baker v. Stone,’ Rameshwar Baksh Sing v. Balraj Kaur; Rewun Persad 
v. Mussamat Radha Beeby,° Subramanian Chettier v. Larmanan Chettiar,’ Enid Browne 
v. Florence Yoda Moody,’ Bhagabati Barmanya v. Kali Charan Singh, Sundar Bibi v. 
Lal Rajendra Narain Singh” and Umes Chunder Sircar v. Mussammat Zahoor 
Fatima,” referred to. 

(2) that the adopted son was not entitled to question the dispositions made by the 
testator of the family property which were lawfully made prior to his adoption and that, 
therefore, the plaintiffs were entitled to possession of the property which they had 
purchased from the heirs of the testator’s sisters: 

Juttendromohun Tagore v. Ganandromohun Tagore: Ganandromohun Tagore v. 
Juttendromohun Tagore," Pratapsing v. Agarsingh}i,* Bajirao v. Ramkrishna, 
Sankaeralingam v. Veluchami,“ Rambhat v. Laxman Chintaman Mayalay* 
Baswantappa v. Mallappa," Krishnamurthi Ayyar v. Krishnamurthi Ayyar,* 
Veeranna v. Sayamma,.” Anant Bhikappa Patil v. Shankar Ramchandra Pa™ ` 
Ramchandra Balaji v. Shankar™ and Udhao Sambh v. Bhaskar Jaikrishna™ 
referred to. 


Tur parties to the suit are shown in the following genealogical tree. 


Bapuji ° 
Gopalbhai J i Raibaben 


==Raliat : 
(deft. No. 1) Shankar Laldas | : 
= Fakirbhai Bhailal 
Vithalbhai 
(adopted. Deft. No. 2) 
E 
Mahij Chaturbhai Hathibhai 


Gokalbhai died on January 26, 1897, leaving a will dated October 8, 1895, 


in respect of his properties which were referred to in it as lots Nos. 1 to 6. The 
relevant portion of the will was in the following terms :— 

“The above said properties originally of the ownership and enjoyment of my ancestor 
and thereafter of my ownership and enjoyment. Out of that the house in item No. 6 is 
mortgaged to Patel Lallubhai Mathurbhai of Nadiad and is in his possession, and the pro- 
perty in items 1, 2, 3, 4 and 5 is in my possession. I make the following arrangement of 
my below mentioned properties. 


1 


(1918) 22 Bom. L.R. 71. 11 (1889-90) L.R. 17 LA. 201. 

2 (1943) 45 Bom. L.R. 844 12 (1872-73) L.R. LA. (Sup. VoL) 47. 

3 (1946) Second Appeal No. 1136 of 1943, 13 (1918) 21 Bom. L.R. 496, P.C. 
decided by Gajendragadkar J., on February 14 [1941] Nag. 707. 
5, 1946 (Unrep.). 15 [1943] Mad. 309. 

4 [1895] 2 Ch. 196, 201. 16 ` (1881) LL. R. 5 Bom. 630. 

5 (1935) 37 Bom, L.R. 862. 17 (1988) 41 Bom. L.R. 268. 

6 (1846) 4 M.I.A. 187. 18 (1927) 29 Bom. L.R. 969, P.C. 

7 [1940] 1 M.L. J. 817. 19 (1928) IL.R. 52 Mad. 398. 

8 [19386] A LR. P.C. 285, 287. 20 (1943) 46 Bom. L.R. 1, P.C. 

9 


L.R. 375. 
10 (1925) LL.R. 47 All. 496, 50L 


(1911) LR. 38 LA, 54, S.C, 13 Bom. 21 (1944) 47 Bom. L.R. 121, F.B. 
375 22 [1946] ALR. Nag. 203. 


. 
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I am the owner of the properties as long as I live and I would enjoy the same. After 
my death Bai Raliat should take possession of my abovesaid properties and should per- 
fora ray obsequial ceremonies after me in accordance with the custom of my caste. 
Out of the income of whatever property remains after defraying the expenses of my death 
ceremonies she should maintain herself. After the death of my wife, properties taken 
possession of by my wife and what has remained out of the same after my obsequial 
ceremonies property mentioned in items Nos. 1 and 2 should be taken possession of by 
my sister Ben Jiji who is married to Patel Laldas Shambhudas of Bilodra in Nadiad 
Taluka as owner and should enjoy the same as owner and property mentioned in item 
No. 3 should be taken in possession by my sister Raiba who is married to Patel Mathur- 
bhai Jorabhai of Bakarol in Petlad Taluka as owner and should enjoy the same as owner. 
My wife should spend for my obsequies out of the properties in items 4 and 5. My wife 
should take possession of what remains out of items 4 and 5 after my obsequies and my 
other properties mentioned above and should maintain herself out-of the same. After 
the death of my wife the properties mentioned in items 1 and 2 should be taken posses- 
sion of by my sister Jiji in her possession and that in item 3 by my sister Raiba as owners 
should enjoy the same as such. And out of the properties mentioned in items 4 and 5 
whatever has remained with my wife after spending for my obsequies should be taken 
possession of by my sister Jiji and Raiba after my wife’s death and they should perform 
the obsequies of my wife out of the same. And the property mentioned in item 6 should 
be redeemed by my sisters Jiji and Raiba and should then possess and enjoy as owners. 
If my wife begets a son or a daughter after my death then he is the owner of the above- 
mentioned properties of mine. As long as I live I am the owner. After my death I have 


made the above arrangements according to that my wife and my sisters should behave 
and that is correct.” 


Jijiben died on February 14, 1897, leaving a son, Shankar .Laldas. Raibaben 
died in 1904 leaving behind two sons, Fakirbhai and Bhailal. Bhailal had three 
sons, Mahiji, Chaturbhai and Hathibhai. 

On Marci 12, 1909, Shankar Laldas sold lots Nos. 1 and 2 and half of lot 
No. 5 to Revandas, the father of Manek and Javer (plaintiffs Nos. 2 and 3), 
subject to the rights of Raliat to enjoy their income during her lifetime. On 
January 15, 1912, Fakirbhai and Bhailal’s three sons sold lot No. 3 and half 
of lot No. 5 to Dhoribhai father of Shivabhai (plaintiff No. 1) and father-in- 


law of Bai Dahi (plaintiff No. 4). The purchasers did not obtain possession 
of the properties. 


In May 1946, Raliat adopted Vithalbhai (defendant No. 1) the son of 
Jesangbhai (defendant No. 3). 


~ On August 26, 1946, the plaintiffs filed the present suit agaist the defend- 
ants for a declaration that defendant No. 2 was not the adopted son of Gokal- 
bhai and that he was not entitled to the properties which were alienated to the 
fathers of plaintiffs Nos. 1, 2 and 3. Raliat died during the pendency of the 
suit and the plaintiffs then amended the plaint and prayed for possession of 
the properties also. The defendants inter alia contended that the two sisters 
of Gokalbhai did not acquire any interest in the properties after the death of 
Gokalbhai, that whatever rights they obtained under the will were to accrue 
to them after the death of Raliat, that the adoption of defendant No. 2 put an 
end to these rights and that as the adoption took effect from the death of Gokal- 
bhai, the alienations made by the heirs of Jijiben and Raibaben were not bind- 
ing on defendant No. 2. The trial Judge held that the adoption of defendant 
No. 2 was proved. He, however, did not accept the defendants’ other conten- 
tions and passed a decree directing the defendants to hand over possession of 
the properties to the plaintiffs. 


The defendants appealed to the High Court. 


D. V. Patel, for the appellants. 
A. G. Desai, with S. Y. Abhyankar and K. J. Abhyankar, for the respondents. 
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CHAINANI J. The dispute in this appeal relates to certain properties which 
originally belonged to Gokalbhai Bapuji Patel. He had no issue. On October 
8, 1895, he made a will with regard to thes? properties. They are referred’ to 
as lots Nos. 1 to 6 in the will. He stated ir. the will that his wife should take 
possession of all his properties after his death and should meet the expenses of 
his funeral ceremonies from lots Nos. 4 and 5. He further directed that his wife 
should maintain herself from the income of the remaining properties and that 
after her death, these properties should go to his two sisters, Jijiben and Kai- 
baben. One of these properties, lot No. 6, had been mortgaged with possession, 
and in regard to that property he stated that it should be redeemed by his two 
sisters. At the end of the will, he stated taat if his wife gave birth to a son 
or daughter after his death, he or she was te be the owner of all his properties. 
Gokalbhai died on January 26, 1897, leaving behind a widow Bai Raliat and 
two sisters, Jijiben and Raibaben. Jijiben died a few days after him on Feb- 
ruary 14, 1897, leaving behind a son, Shankar Laldas. Raibaben died in 1904 
leaving behind two sons Kakirbhai and Bhailal. Bhailal had three sons, Mahiji, 
Chaturbhai and Hathibhai. On March 12, 1909, Shankar Laldas sold proper- 
ties, lots Nos. 1 and 2 and half of house, lot No. 5, to plaintiffs Nos. 2 and 3’s 
father, subject to the rights of Bai Raliat to enjoy their income during her 
' life-time. On January 15, 1912, Raibaben’s heirs, Fakirbhai and Bhailal’s 
three sons, sold properties, lot No. 3 and half of house, lot No. 5, to the father of 
plaintiff No. 1 and father-in-law of plaintiff No. 4. The purchasers did not 
obtain possession of the properties, as under the will, the sisters of Gokalbhai 
were not entitled to their possession until after the death of the widow, Bai 
Rahat. In May 1946, Bai Raliat adopted defendant No. 2, son of defendant 
No. 3. On August 26, 1946, the plaintiffs filed the present suit for a declara- 
tion that defendant No. 2 was not the adopted son of Gokalbhai Bapuji and 
that he was not entitled to the properties (lots Nos. 1, 2, 3 and 5) which had been 
alienated to the fathers of plaintiffs Nos. 1, 2 and 3. "Bai Raliat, who was defend- 
ant No. 1, died during the pendency of the suit. The plaintiffs then amended the 
plaint and prayed for possession of the properties also. Defendants Nos. 2 and 
3, to whom I will refer in the remaining part of the judgment as defendants, 
raised various contentions. The principal contentions, with which we are now 
concerned, were that the two sisters of Gokalbhai did not acquire any interest in 
the properties on the death of Gokalbhai, that whatever rights they obtained 
under the will were to accrue to them after the death of Bai Raliat, that the 
adoption of defendant No. 2 put an end to these rights and that as the adoption 
took effect from the death of Gokalbhai, ths alienations made by the heirs of 
Jijiben and Raibaben were not binding on defendant No. 2. The learned Civil 
Judge held that the adoption of defendant No. 2 had been proved. He did not 
accept the defendants’ other contentions and passed a decree directing the de- 
fendants to hand over possession of the proyerties to the plaintiffs The defen- 
dants have come in appeal. 

Mr. Patel, who has appeared for the appellants, defendants, has raised two 
points in this appeal. He has urged that the bequests made by Gokalbhai to 
his two sisters by his will were contingent, as they were subject to the condition 
of Bai Raliat dying without any issue, that the legacies did not vest in the sisters 
on the death of Gokalbhai, but that their rights arose for the first time after 
Bai Raliat’s death, that as in the meantime defendant No. 2 had been adopted. 
the adoption extinguished whatever rights they had acquired under the will 
and that the dispositions made in their favour cannot consequently take effect. 
He has further urged that as the rights of an adopted son are the same as those 
of a natural born son, and as an adopted son is presumed to have been in exist- 
ence at the time of his adoptive father’s death, the dispositions made by the 
will are in any case not binding on the adopted son, defendant No. 2, as the 
properties were ancestral. 

In support of his arguments on the first point, Mr. Patel has EA us to 
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Natvarlal v. Ranchhod,) Shivappa Gurappa v. Virbhadrappa Shwarudrappa,? 
and ‘the unreported decision of Gajendragadkar J. in Patel Motibhai Amthabhut 
v. Patel Rambhai Mahijibhat.2 The terms of the wills in these cases were dil- 
‘ferent from those of the will, which we have to consider. In Natvarlal v. Ran- 
' „chhod the testator by -his will left all the properties to his son’s widow for her 
life, -but permitted her to adopt a son. The boy, if adopted, was to be the owner 
of the properties. The will provided that if the son’s widow died without tak- 
ing’ a boy in adoption; his grand-daughter and her sons were to be owners of 
-the properties. It was held that inasmuch as there was, on the death of the 
testator, no direct gift of the remainder to the grand-daughter, but a gift con- 
tingent on the happening of an uncertain event, viz. the dying of son’s widow 
without having taken a boy in adoption, the contingency could not be regarded 
-~as having occurred in view of the fact that the son’s widow had in fact made 
an adoption. In. Shiwvappa v. Virbhadrappa the will directed that the two 
widows: should take possession of the properties after the testator’s death and 
enjoy them during their lifetime and that after their deaths, Gurappa or his 
heirs should take possession of the properties and enjoy them. It was also 
stated im the will that no one had any right of interference in regard to im- 
movable properties during the lifetime of the widows. On an interpretation 
of the terms of the will, Lokus J. came to the conclusion that the testator did 
not purport to expressly give his properties to Gurappa individually, that the 
testator contemplated the possibility that Gurappa might not survive the widows 
and had, therefore, said that the properties should be taken possession of by 
Garappa or his heirs, that ihe testator was not anxious to make a bequest in 
favour of Gurappa but only. to see that his lawful heirs succeeded one after 
another, and that consequently, the properties did not vest in Gurappa on the 
.testator’s death. -In the third case, the will ran as follows: 


“After my death, my wife Ganga is the heir to my property and if Ganga has a child in 
future, the child is the heir to the property and if I have no successor behind me, then 
my property. ‘should be taken’ possession of by the following persons and they should 
‘according to the majority use it for medical or educational purposes”, 

After the testator’s death, the widow adopted a son and a question arose whether 
the bequest in favour of the charity could take effect. Mr. Justice Gajendra- 
gadkar held that the terms of the will showed that the gift in favour of charity 
was not to take effect if there was-any person who could legitimately claim to 
be the testator’s successor, that the adopted boy was the successor of the 
deceased, as under the Hindu law, a son adopted is in all material particulars 
equal to a son born and that consequently the adopted son was entitled to the 
testator’s properties. All these three cases were therefore decided on their 
own facts. Moreover, as observed by Kay L. J. in In re Stone. Baker v. Stone.* 
‘fone will ought not’to be construed by another, where the language of the two is 
not identical.’’ The question must be decided by reference to the intention of the 
testator, which is to be gathered from the language used by the testator in the 
testamentary instrument. The document must be read as a whole and all parts 
` of it must be. considered with reference to each other so as to form, if possible, 
one consistent whole. (See Rameshwar Baksh Singh v. Balraj Kuar®).. 

The relevant portion of the will in the present case is in the following terms: 

- “The -abovesaid properties originally of the ownership and enjoyment of my ancestor 

and thereafter of my own ownership and enjoyment. Out of them the house in item 
No. 6 is mortgaged to Patel Lallubhai Mathurbhai of Nadiad and is in hig possession. 
And the properties in items, 1, 2, 3, 4 and 5 are in my possession. I make the following 
arrangement of my below-mentioned properties. 


1 (1919) 22 Bom. L.R. TL. “2, 1948 (Unrep.). l 
* 2 (1943) 45 Bom. L.R. 844.- ae ea 4 [1895] 2 Ch. 196, 201. $ 
. 8 (1948) Second Appeal No. 1136 of 1943, - 5 (1935) 37 Bom. L.R. 862, P.C. 
decided by Gajendragadkar J., on February À 
L, R20 
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I am the owner of the said properties so long as I live, and would enjoy the same. 
After my death Bai Raliat should take possession of my abovesaid properties and should 
perforra my obsequial ceremonies after me in accordance with the custom of my caste. 
Out of the income of whatever property remains after defraying the expenses of my death 
ceremonies she should maintain herself. After the death of my wife, out of the proper- 
ties taken possession of by my wife and which have remained-after meeting the expenses 
of my obsequial ceremonies, properties mentionec in items Nos. 1 and 2 should be taken 
possession of by my sister Jijiben who is married to Patel Laldas Shambhudas -of ‘Bilodra 
in Nadiad Taluka as owner and she should enjoy the same as owner (by right of owner- 
ship), and property mentioned at item No. 3 should be taken in possession by my sister 
Raiba who is married to Patel Mathurbhai Jorbhei of Bakarol in Petlad Taluka, as owner 
and she should enjoy the same as owner (by right of ownership). My wife should spend 
for my obsequies out of the properties in items Mos. 4 and 5. My wife shoud take pos- 
session of what remains out of items 4 and 5 after performing my obsequies and my other 
properties mentioned above and should maintain herself out of the same. After the 
death of my wife, the properties mentioned in items 1 and 2 should be taken possession 
of by my sister Jiji and that in item 3 by my sister Raiba as owners and they should 
enjoy the same as owners and out of the properties mentioned in items 4 and 5 what- | 
ever has remained with my wife, after spending for my obsequies, should be taken -pos- 
session of by my sisters Jiji and Raiba after my wife’s death and they should perform 
the obsequies of my wife out of the same. And the property mentioned in item 6 which 
is mortgaged should be redeemed by my sisters Jiji and Raiba -who should then take 
possession of it and enjoy it as owners. If my wife gives birth to a son or a daughter 
after ray death, then he is the owner of the above-mentioned properties of mine. As 
long as I live I am the owner. After my death I have made the above arrangements and 
according io that my wife and my sisters should behave”. 


It will be seen that lot No. 6 was then mortgaged with possessicn and the 
testator directed that his sisters should redeem it and then enjoy it as owners. 
No interest in this property was given to the widow, and it has Been conceded 
by Mr. Patel that the sisters took vested interest in this property on the testa- 
tor’s death. Lots Nos. 4 and 5 were set apart for meeting the expenses of fune- 
ral ceremonies of the testator and subsequently of his widow. The widow was 
to maintain herself out of the income of lozs Nos. 1, 2 and 3 and of what was 
left out of lots 4 and 5. After her death, these properties were to be taken by 
the sisters, Jijiven and Raibaben, as owners and were to be enjoyed by them 
as owners. The difference in the language used with regard to the widow and 
that used with reference to the two sisters should be noted. The widow was to 
take possession of the properties after the testator’s death and maintain her- 
self out of their income. She was not given the right to enjoy the 
properties as owner even during her lifetime. The word ‘‘owner’’ is never 
used with reference to her. The sisters, on the other hand, are always referred 
to as owners and their rights are described as those of ownership. 


- According to the will, the sisters were not to take possession of the proper- 
ties until after the death of the widow and it has, therefore, been contended 
that they did not take any vested interest in the properties on Gokalbhai’s 
death. The fact that no rights of ownership were ‘conferred on the widow and 
that she was given only the right to maintein herself out of the income would, 
on the other hand, suggest, as has been urged by Mr. Desai for the plaintiffs, 
that the bequests to sisters were of present rights, the enjoyment of which was 
postponed till the death of the widow. Section 119 of the Indian Succession 
Act provides that 

“Where by the terms of a bequest the legatee is not entitled to immediate possession of 
the thing bequeathed, a right to receive it at the proper time shall, unless a contrary 
intention appears by the will, become vested in the legatee on the testator’s death, and 
shall pass to the legatee’s representatives if he dies before that time and without having 
received the legacy, and in such cases the legacy is from the testator’s death said to be 
-vested in interest.” 


+ 
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The Explanation to this section states that r 


“An intention that a legacy to any person shall not become vested in interest in him 
is not to be inferred merely from a provision whereby the payment or possession of the 
thing bequeathed is postponed, or whereby a prior interest therein is bequeathed to some 
other person, or from a provision that, if a particular event shall happen the legacy shall 
go over to another person”. Z - 

The’ third, illustration to this section is as follows: 


“Gi) A fund is bequeathed to A for life, and after his death to B. On the testator’s 
death the legacy to B becomes vested in interest In B”. 


This section does not in terms apply to the present case because the will was 
made in 1895, but the principle of this section has always been recognised by 
Hindu law, see note No. 10 to section 19 in Sir Dinshah Mulla’s Transfer of 
Property Act, 1949 edition. The principle was applied by the Privy Council 
in a case decided under the Hindu law as long ago as 1846. (Rewun Persad v. 
Mussamat Radha Beeby'). In that case, the testator gave his widow a life 
estate in all his property, and after her decease he gave a moiety thereof to his 
brother B, and his sons, C and D. B and C died in the lifetime of the tenant 
for life. G and D were divided brothers. C’s widow claimed his share. The 
Judicial Commitee held that C and D ‘took vested interest in the moiety, as 
tenants in common, the actual enjoyment of the expectant interest being post- 
poned till the termination of the life estate. In Subramanian Chettiar v. Laz- 
manan Chettiar? it was held that in law it is presumed that where there is a 
gift, the remainder vests on the testator’s death in the remainderman, unless 
there are very clear words to show that the testator had a contrary intention. 
There are no clear words indicating a contrhry intention in the present case. 


In Enid Browne v. Florence Yoda Moody, the Privy Council has held 
that (p. 287) -° . 


“,..where there is a direction to pay the income of a fund to one person during 
his lifetime and to divide the capital among certain other named and ascertained per- . 
sons on his death, even although there are no direct words of gift either’ of the life inte- 
rest or of the capital, the rule is that vesting of the capital takes place a morte testatoris 
in the remainderman”. 

In ‘that case, their Lordships cited with approval the principle as stated in 
“Jarman on Wills’’, 7th Edition, p. 1877 :— 


a. ,.Hven though there be no other gift than in the direction to pay or distributa 
in futuro; yet if such payment or distribution appear to be postponed for.the convenience 
of the fund or property, the vesting will not be deferred until the period in question. 
Thus where a sum of stock is bequeathed to A for life; and, after his decease, to trustees, 
upon trust to sell and pay and divide the proceeds to and between C and D, or to pay 
certain legacies thereout to C and D; as the payment or distribution is evidently deferred 
until the decease of A, for the purpose of giving precedence to his life interest, the ulte- 
rior iegatees take a vested interest at the decease of the testator”. 

.The present case is similar to the Ulustration given in the above passage. The 
sisters were to take possession of the properties after the death of the widow, 
which in the course of nature was to occur sooner or later. The object of the 
postponement of their rights was obviously that the widow might enjoy the 
income during her lifetime. Such postponement to enable an interposed life 
interest to be enjoyed cannot, as observed by the Privy Council in the above 
case, exclude the vesting of the properties on the death of the testator. In 
Bhagabats Barmanya v. Kali Charan Singh,* a childless Hindu testator directed 
that after his death his wife and mother should take possession of his properties 
and that ‘‘on the death of my mother and my wife, the sons of my sisters.... 


1 (1846) 4 M. I. A. 187, 4 (1911) L. R. 38 I. A. 54, 
2 [i940] Í M. L. J. 817. S. C. 18 Bom. L. R. 375. 
3 [1936] A. L R. P. C. 285. i 
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shall in equal shares hold the said properties in possession and enjoyment by 
right of inheritance”. The Judicial Committee held that the nephews took 
vested and transmittable interest on the death of the testator, though their 
possession and enjoyment were postponed until the deaths of the mother and 
the widow. On the same reasoning, it must be held that Gokalbhai'’s intention 
was to give his sisters vested interest in ths legacies on his death, though post- 
poning their possession and enjoyment until the death of Bai Ralat. _ . 

Mr. Patel has laid stress on the provision in the will that if the testator’s wife 
gave birth to a son or daughter after his death, he or she was to be the owner of 
all his properties and has argued that the interest taken by the sisters was con- 
tingent on Bai Rahat’s dying without leav-ng any issue and that consequently 
the properties could not vest in them until Bai Rahat’s death. There is no 
substance in this argument. At the time when Gokalbhai executed the will, he 
had no issue. He, however, wanted to previde for the contingency of a child 
being born to him subsequently and therefore directed at the end of the will 
that if that event happened, his child was to take all the property. The gift to 
the sisters was, therefore, liable to be defeated if'a child was born to the testa- 
tor. Such a provision does not prevent the estate from vesting, for as observed 
by Kanhaiya Lal J. in Sundar Bibi v. Lal Rajendra Narain Singh,’ the condi- 
tion affects the retention of the interest end is not a condition precedent to 
its acquisition. Assuming, however. that the bequests to the sisters were con- 
tingent on a child not being born to Gokalbhai, the bequests vested in them at 
jJeast 10 months after Gokalbhai’s death, for no child could have been born to 
him thereafter. In Umes Chunder Siresr v. Mussummat Zahoor Fatima,? 
where by a deed of settlement a husband granted the lands in suit to his wife on 
condition that if she had a child by him, the grant should be taken as a perpe- 
tual mokurruri, and in case of no child taing born as a life mokurruri, with 
remainder to the settlor’s two sons by another wife, the Privy Council held that 
the two sons from the first wife took definite interests under the deed similar to 
vested remainders, though liable to be displaced by the birth of a child to the 
second wife. The present case is similar. 

We are, therefore, of the opinion that the two sisters of Gokalbhai, Jijiben 
and Raibaben, took vested interest in the properties on the death of Gokalbhai, 
which was liable to be divested by the birth of a child to his widow. That 
Gokalbhai intended that his sisters should take immediate vested interest is 
also clear from the fact that the right of redeeming the mortgaged house, lot 
No. 6, was given not to his widow but to his two sisters only. 

The next point raised in this appeal is about the effect of adoption of defend- 
ant No. 2 on the dispositions made by the will. In Juttendromohun Tagore v. 
Gajendromohun Tagore, Gajendromohun Tagore v. Juttendromohun Tagore,® 
the Privy Council at page 67 have descrited the position of an adopted son as 
follows :— 

“In contemplation of law such child (adoptive child) is begotten by the father who 
adopts him, or for and on behalf of whom he is adopted. Such child may be provided 
for as a person whom the law recognises as in existence at the death of the testator, or 
to- whom, by way of exception, not by way of rule, # gives the capacity of inheriting 
or otherwise taking from the testator, as if he had existed at the time of the testator’s 
death having been actually begotten by him”, 

In Pratapsing v. Agarsinghji,* a village forming part of an impartible es- 
‘tate had been granted for maintenance to a junior member of the amily to be 
held and enjoyed so long as the grantee’srmale line lasted. The last holder 
died in October 1903 without male issue. In March 1904, his widow adopted 
a son. A suit was then filed for possession of the village on the ground that it 
had reverted to the estate as the last holde had left no male issue. It was con- 


1 (1925) LLR. 47 All. 496, 501. 3 (1872-73) LR.I.A. (Sup. Vol.) 47. 
2 (1889-90) LR. 17 LA. LA. 201. 4 (1918) 21 Bom. LR. 496, P. C. 
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tended that after the death of the last holder, there was no property left for 
the adopted son to take, as it had reverted to the grantor’s estate immediately 
after his death. This argument was not accepted by the Privy Council. At 
page 504, their Lordships observed : 

“Now it is an explicit principle of the Hindu law that an adopted son becomes, for all 
purposes, the son of his father, and that his rights unless curtailed by express texts are 
in every respect the same as those of a natural-born son....Again, it is to be remem- 
bered that an adopted son is the continuator of his adoptive father’s line exactly as an 
aurasa son, and that an adoption, so far as the continuity of the line is concerned, has 
a retrospective effect; whenever the adoption may be made there is no hiatus in the 
continuity of the line. In fact, as Messrs. West and Buhler point out in their learned 
treatise on Hindu law, the Hindu lawyers do not regard the male line to be extinct or a 
Hindu to have died without male issue until the death of the widow renders the continua- 
tion of the line by adoption impossible”. i 
Similar observations have been made in other cases, to which it is unnecessary 
to refer. Mr. Patel has relied on these cases and has argued that as an adopted 
gon 18 presumed to have been in existence at the time of his adoptive father’s 
death, there being, as observed by the Privy Council, no hiatus in the conti- 
nuity of the line of his adoptive father, the adopted son’s rights cannot be 
affécted by any will made by the adoptive father, if the property in his hands 
was ancestral, as in the present case. We are unable to accept this argument, 
for, as I will point out presently, the Courts have always drawn a distinction 
between cases in which the property has been partitioned between the mem- 
bers of the family or has gone by inheritance to some other members of the 
family and those in which it has gone into the possession of outsiders by trans- 
fer intra vivos or by will. No case has been cited before us, in which it has been 
held that an adopted son can challenge an alienation made by his adoptive 
father before the adoption. In fact in Pratapsing v. Agarsinghyi, the Judi- 
cial Committee appeared to be of the opinion that the reasoning in that case 
could not be adopted in cases in which rights in favour of strangers had been 
created. At page 505 they stated: 


“Iere the adoption was made within the period of natural gestation, and the property 

was at the time of the adoption in the possession of the widow and still is in the posses- 
sion of the adopted son. It may be that if a Hindu widow Hes by for a considerable time 
and makes no adoption, and the property comes into the possession of some one whe 
would take it in the absence of a son, natural or adopted, and such person were to create 
rights in such property within his competency whilst in possession, in such a case totally 
different considerations would arise. But here there is nothing of the kind to modify 
the true application of the Hindu law”. : 
Mr. Patel has laid stress on the words ‘‘ whilst in possession’’ in the above pas- 
sage and has argued that the only cases in which different considerations will 
apply are those in which the property has actually gone into the possession of 
a person who would have taken it in the absence of a son. But the Privy 
Council were not dealing with the case of alienations. . The case before them 
was one in which the property was still in the possession of the family (the 
widow of the last holder), and the Privy Council have mentioned one class of 
eases, which would be governed by different considerations. 

In support of his arguments, Mr. Patel also referred to two other cases, 
Bajirao v. Ramkrishna,t and Sankarlingam v. Veluchamt.2 In the former 
case, it was held that while a partition may affect the coparceners enter se, it 
will not affect the subseqnent rights of the son adopted by a widow of a de- 
ceased coparcener, and that so far as he is concerned, the family will be deemed 
to continue to be joint and that he will be entitled to his share in the family 
property as if the partition had not taken place. The question whether the 
adoption would defeat a prior alienation was not considered in this case. In 


1 [1941] Nag. 707. 2 [1943] Mad. 309. 
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the latter case (Sankarlingam v. Feluchami) it wes held that an adopted son 
is entitled to re-open a partition of family property effected by the survivine 
coparceners before the adoption took place, but it was expressly stated that 

was subject to lawful alienations made by the coparceners before the 
adoption. Leach ©. J. in his judgment at page 314 observed : 


“An adoption does not, however, affect the rights of an alienee of family property when 
the alienation is lawful, and therefore when surviving coparcenerg alienate family pro- 
perty, as they have the right to do, the adoption by the widow of a deceased coparcener 
of a son to her husband does not defeat the alienee”. 

According to this decision, therefore, an adopted son is not entitled to pro- 
perties, which had been lawfully alienated prior to his adoption. 

Similar view has been taken in several ozher cases. In Rambhat v. Laxman 
Chintaman Maylay,! it was held that— 


“a conveyance by a Hindu, without male issue at the date thereof, will bind his subse- 
quently born or adopted male issue. Such issue at birth takes a vested interest in such 
property only as is that of their father at that time.” 


In Basawantappa v. Mailappa,? it was held that 


- - - an alienation made without justifying necessity by a coparcener of his share in 
the coparcenary property, or in excess of his interest in the coparcenary property, is 
binding upon a coparcenar adopted after the dace of the alienation”. 


The question was considered by the Privy Council in Krishnamurthi Ayyar 
v. Krishnamurthi Ayyar, and at, p. 978 their Lordships stated the principle 
in the following terms: i 

“When a disposition is made intra vivos by ore who has full power over property 
under which a portion of that property is carriec away, it is clear that no rights of a son 
who is subsequently adopted can affect that porion which is disposed of. The same is 
true when the disposition is by will and the adoption is subsequently madè by the widow 
whe has been given power to adopt. For the will speaks as at the death of the testator, 
and the property is carried away before the adaption takes place”. 


It has been suggested by Mr. Patel that these remarks must be regarded as 
obiter, as the question which arose for decision before the Privy Council was 
a different one, whether an agreement entered into by the natural father of 
the adopted boy was binding upon him. But as observed in Rama Appa v. 
Tippaya Appawa,* obiter dicta of the Privy Council are binding on this Court, 
if they are definite opinions expressed by hem. 


Mr. Patel also urged that the above remarks should be disregarded, as they 
are inconsistent with the position assigned to an adopted son by the earlier 
decisions of the Privy Council. The same argument was advanced in Veeranna 
y. Sayamma,® but was not accepted. At p 415, Odgers J. stated: 


“What authority there is with regard to alienations by a male-holder, are strongly, and 
it seems to me conclusively, against the contention argued by the appellant. We cannot 
_ conclude that the Privy Council in Krishnamurthi Ayyar v. Krishnamurthi Ayyar’ were 
oblivious of their previous decisions and it seems to me that their Lordships must clearly 
be held to distinguish the case of interference with alienations from cases of divesting on 
the theory of relation back or any theory of cominuity of succession or no hiatus in the 
line as they put it in Pratapsingh Shivsingh v. Agarsanghjv”’." ~ 


It was held in that case that— 


“The last surviving male member of a joint Hindu family is the full owner of all the 
Aamily properties in spite of an unexercised power of adoption possessed by the widow 
of a deceased member; that such survivor can alianate all or any of the family properties 


té 


(1881) I.L.R. 5 Bom. 630. (1928) ILR. 52 Mad. 398. 
(1938) 41 Bom. L.R. 268. (1927) 29 Bom. L.R. 969, P. C. 
(1927) 29 Bom. L.R. 969, P.C. (1918) ILR. 43 Bom. 778, 
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absolutely without the son adopted after the alienations, being able to question the same, 
and, that the theory that, on an adoption, the adopted son’s rights to property ordinarily 
relate back to the date of his adoptive father’s death, does not apply to such a case”. 
At page 402, Odgers J. in his judgment cited the following passage from Mayne’s 
Hindu Law, 9th edition, paragraph 198: 

“Tam not aware of any case which has raised the same question, where the person 

whose edtate was divested by adoption was a male, and therefore a full owner. But I 
conceive the same principles would apply. Until adoption has taken place he is lawfully 
in possession, holding an estate which gives him the ordinary powers of alienation of a 
Hindu proprietor. No doubt he is liable to be superseded; but on the other hand, he 
never may be superseded. It would be intolerable that he should be prevented from deal- 
ing wiih his own, on account of a contingency which may never happen. When the con- 
tingency has happened, it would be most inequitable that the purchaser should be de- 
prived of rights whieh he obtained from one, who, at the time, was perfectly competent 
to grant them”. 
He pointed-out that the doctrine of relation back of adoption to the death of 
adoptive father had been invented for the purpose of establishing a line of 
succession to the adoptive father, the ordinary rule being that when succession 
opens or when the previous holder relaxes his possession of the property, there 
must be some ‘body to take it and stated that it was in this connection and in 
this alone that the above doctrine was to be regarded. At pages 419 and 420, 
Venkatasubba Rao J. observed: 

“To explain certain legal results, this theory of relation back has been adopted. Can 
it be accepted as an inflexible legal formula, on the ground that every rule must be 
logically applied? The theory is, that a Hindu cannot be said to have died without male 
issue, until the death of the widow, makes adoption impossible; in other words, so long 
as the widow is alive, there is the possibility of an heir coming into existence. (West 
and Buhler, 4th Edn., 890; Pratapsingh Shivsingh v. Agarsing}i Rajasang}i). Supposing 
this doctrine is carried to its logical results, what follows? The mere fact that the widow 
of a deceased member- exists, hinders the male owner from dealing with, what is.pre- 
sumably, his own property. The widow may never adopt and yet the fetter is quite 
effectual. If the widow happens to outlive the surviving coparcener, the restriction on 
his power lasts till his death. With the conception that a widow has limited powers 
over property, the Hindu law has made us familiar; but the doctrine we are now asked 
io accept leads to the startling’ result, that the position of a male proprietor is infinitely 
worse than that of the widow, under the law... . 


"The result is, that in no circumstances can a male coparcener give a valid title, so long - 


as there is a widow in the family, alive. Then again, in a joint family any one at his will, 
may sever himself from his coparceners and deal freely with the property, that falls to 
his share; but according to the theory put forward, the: last survivor, where a widow 
exists, is helpless and without a remedy. Is there anything that compels us to enforce a 
rule leading to such strange results? The contention seems on the contrary to be 
Inconsistent with well-established principles of the Hindu law. It is a normal incident 
of a joint family that a bare possibility of a concurrent’ interest coming into existence 
imposes no fetter on alienation. A sonless father enjoys power of alienation without 
restraiot; with the son, the fetter comes into being and on his death, the father’s full 
rights re-emerge”. f 
With respect we agree with these observations. / 

The case of Veeranna v. Sayamma' was approved by the Privy Council in 
Anant Bhikappa Patt v. Shankar Ramchandra Patil.* In that case it was 
held that an adoption made by the widow of a deceased copareener after the 
death of the last surviving coparcener is valid: and would divest the heir of 
the last holder of the property which he had taken by inheritance. It is clear 
from the judgment that their Lordships limited the decision to cases in which 


1 (1928) LLR. 52 Mad. 398. ~ 2 (1943) 46 Bom. LR. 1, P: C. 
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the family property had passed by inheritance before adoption, for, at page 8, 
they stated: 


“It (adoption) must vest the family property in the adopted son on the same principle, 
displacing any title based merely on mhentance from the last surviving coparcener”. 


At page 7, their Lordships observed : 


“That the property had vested in the meantime in the heir of Keshav is not of itself a 
reason, on the principles laid down in Amarendra’s case’ why it should not divest and 
pass to the plaintif. Keshav’s right to deal with the family property as his own would 
not be impaired by the mere possibility of an adoption.” 


Veeranna v. Sayvanvma was cited in support of this passage. In this passage, 
therefore, their Lordships re-affirmed the view taken by them in Krishnamurthi 
v. Krishnamurthi. Anant v. Shankar was zonsidered by a full bench of this 
Court in Ramchandra Balaji v. Shankar.* In that case it was held that the 
rights of an adopted son to joint family preperty are not affected by partition 
made previously amongst the surviving coparceners and that the adopted son 
is entitled to claim a re-partition of the family properties. The question of 
alienations made before adoption was not considered, but at page 182, Lokur 
J., who delivered the principal Judgment in that case, stated: 

“On that principle (laid down in Anant v. Shankar) the adopted son acquires all the 
rights that he would have possessed had he been born at the date of the adoptive father’s 
death, subject to lawful alienations in the interval”. 


It was, therefore, recognised that an adoption would not affect the R PER 
made before the adoption. The Nagpur High Court has taken the same view 
in Udhao Sambh v. Bhaskar Jaikrishina.S 


It may, therefore, be taken as well estaklished that an adopted son cannot 
question the alienations or dispositions of femily property lawfully made prior 
to his adoption by persons who were then competent to make them. 


In the present case, Gokalbhai was the sole surviving coparcener at the time 
he executed the will. He was, therefore, tae full owner of all the properties 
in his possession and was competent to alienate them intra vivos or by a will. 
The will made by him has also been given effect to. The house, lot No. 6, was 
redeemed from mortgage, as directed in tie will, by Jijiben’s son, Shankar 
Laldas, and Raibaben and was subsequently sold by them in 1901. Bai Raliat 
sold lot No. 4 in order to meet the expenses of the funeral ceremonies of Gokal- 
bhai. - The heirs of Jijiben and Raibaben also sold the other properties to the 
plaintiffs’ predecegsors-in-title, subject to the rights of Bai Raliat, and this 
could only be done by them by virtue of the legacies given to them by the will. 
The dispositions made by the will are, therefore, binding upon defendant No. 2, 
who was adopted about 47 years after Gokalbhai’s death and he cannot chal- 
lenge them. The plaintiffs are conseauently entitled to possession of the proper- 
ties purchased from the heirs of Jijiben and Raibaben. 

The appeal consequently fails and is dis:nissed with costs. 


Gd each ae fe au Appeal dismissed. 


1 (1933) 35 Bom LR. 859. 3 [1946] A.LR. Nag. 203. Oe Garay 
2 (1944) 47 Bom. LR. 121, F.B. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 


NARAYAN RAMKRISHNA BIJOOR v. PADMANABH VENKATRAO 
MADBHATKAL.* 


Hindu law—Adoption—Divesting of estate—Will made by sole surviving coparcener— 
Subsequent adoption—Rights of adopted son vis a vis legatee. 


The sole surviving coparcener in a joint Hindu family died saving a will by which 
he gave life-estate in his property to his widow and absolute interest in it to the 
plaintiff. On the testator’s death his widow adopted the defendant to her husband. 
In a suit by the plaintiff for a declaration that his interest under the will was not 

, affected by the adoption of the defendant:— 

Held, that the plaintiff's rights in the property were not in any way affected by the 
adoption. Í 

Krishnamurthi Ayyar v. Krishnamurthi Ayyar, Parashram v. Shriram’ and 
Udhao v. Bhaskar; followed. : 

Anant Bhikappa Patil v. Shankar Ramchandra Patel, Veeranna v. Sayamina,’ 
and Bhima Krishnarao v. Hanmantrao Vinayak,” referred to, 


OnE Vishweshwar, who was the last male holder in a joint Hindu family, 
made a will in 1926. He died in 1928 leaving behind him his widow Parmeshwari- 
bai (defendant No. 1). By his will he gave life interest to defendant No. 1 and 
gave his property absolutely to Padmanabh (plaintiff) after the death of 
defendant No. 1. The plaintiff was his uncle’s son. In 1945 defendant No, 1 
adopted Anand (defendant No. 8), who was the son’s son of her sister. 

In 1946 the plaintiff filed the present suit against the defendants for a declara- 
tion enter alia that the adoption of defendant No. 3 by defendant No. 1 was 
not legal and that the adoption did not create any interest in favour of defend- 
ant No. 3 se as to affect the plaintiff’s right in the property. The trial Court 
decreed the plaintiff’s suit observing as follows in its judgment :— 

“The ruling in Udhao v. Bhaskar is on all fours with the facts of the present suit. It 
has discussed all the rulings of the Privy Council and it has been pointed out that the 
principle enunciated therein does not conflict with any of the Privy Council rulings. 
There is no ruling of our own High Court on the point and the principle laid down in 
Udhao v. Bhaskar does not conflict with any ruling of the Privy Council, but is in con- 
formity with the observations in Krishnamurthi Ayyar v. Krishnamurthi Ayyar and hence 
I follow it, 

From a discussion of the rulings above, it will be seen that a distinction has been 
made between the divesting of a property vested by inheritance and divesting the pro- 
perty vested by virtue of a disposition inter vivos or by will. The inheritance is an act 
of nature while the disposition either by gift or by a will is an artificial act of a human 
being. The principle of relation back or continuity of the line can be made applicable 
in case of inheritance and not in case of a disposition by person who was a full owner of 
the property both at the time of the disposition as well at the time when the disposition 
was to take effect. In case of will the disposition takes effect at the death of the testator 
and the disposition having taken effect could not be divested by a subsequent adoption. 
In the present suit the disposition by the will, exhibit No. 133 in favour of plaintiff has 
taken effect on the death of Vishweshwar in 1928 though he is not actually entitled to 
obtain physical possession of the property and that disposition having taken effect can- 
not now be displaced by the adoption of defendant No. 3 in 1945. The result is that by 
virtue of the adoption defendant No. 3 cannot get any interest in the property of Vish- 
weshwar, and that the plaintiff is entitled to get both the declarations prayed for.” 


The defendants appealed to the High Court. 


* Decided, November 25, 1949. First Ap- 2 [1929] A.I.R. Nag. 321. 
peal No. 200 of 1948, against the decision of 3 [1946] Nag. 425. 

S. S. Tallur, Civil Judge at Karwar, in Spe- 4 (1943) 46 Bom. LR. 1, 7, P. C. l 
cial Jurisdiction Suit No. 1 of 1946. 5 (1928) IL.R. 52 Mad. 398. c 
1 (1927) L. R. 54 I.A. 248, 6 (1949) 52 Bom. L.R. 290. T 

s.c. 29 Bom. L.R. 969. 
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G. P. Murdeshwar, for the appellants. 
U. S. Hatiangadi, for respondent No. 1. ° 


CHaegua C. J. One Vishweshwar who died in 1928 made a will prior thereto 
dated January 17, 1926. By this will he gave a life-estate to his wife, defend- 
ant No. 1, and gave the absolute interest to the plaintiff. Defendant No. 1 
adopted defendant No. 3 to her husband on December 31, 1945. On December 
10, 1944, defendant No. 1 executed a mortgage in favour of defendant No: 2 
and the plaintiff filed the suit out of which this appeal arises for a declaration 
that his interest was not bound either by the adoption of defendant No. 3 by 
defendant No. 1, or by the mortgage executed by defendant No. 1 in favour of 
defendant No. 2. The trial Court gave the declaration to the plaintiff which 
he sought. 

In this appeal only two contentions have been urged by Mr. Murdeshwar 
and they relate to the validity of the will and the binding character of the 
mortgage executed by defendant No. 1. It is contended by Mr. Murdeshwar 
that on the adoption of defendant No. 3 by defendant No. 1 the doctrine of 
relation back comes into play and in the eye of the law defendant No. 3 must 
be deemed to have been in existence at the death of Vishweshwar and therefore 
any dispositions made by Vishweshwar by his will are not binding on the 
adopted son. It is not disputed by Mr. Murdeshwar that any alienations made by 
Vishweshwar intra vivos would be binding on his adopted son; indeed, it is im- 
possible for Mr. Murdeshwar to challenge that proposition because it has now 
been clearly laid down by the Privy Council in Anant Bhikappa Patil v. Shankar 
Ramchandra Pati,1 where their Lordships stated that Keshav’s right to deal 
with the family property as his own would not be impaired by the mere possi- 
bility of an adoption. As we pointed out in Bhimaji Krishnarao v. Hanmant- 
yao Vinayak? the doctrine of relation back cannot be accepted in its entirety. 
It is a doctrine to which certain definite exceptions have been engrafted and it 
is a doctrine with certain definite limitations, and one of the important limita- 
tions and exceptions is that the adopted son is bound by all lawful alienations 
made by his adoptive father if he was the sole surviving coparcener of a joint 
_family. The question therefore we have to consider is whether there is any 

eae in principle between an alienation intra vivos and a disposition made 
ya will. 

Now, it is not disputed by Mr. Murdeshwar that Vishweshwar had the right 
to make a will and to dispose of his property. But what Mr. Murdeshwar says 
is that the will took effect at the death of Vishweshwar and at the death of 
Vishweshwar in the eye of the law his adopted son was in existence and there- 
fore the dispositions made by the will cannot affect the rights of the adopted 
son. There is a clear fallacy underlying this contention, because whaz we have 
to consider is the right that the adoptive father had to make the will at the time 
when he made the will. The alienation is made when the will is executed, the 
. alienation takes effect when the testator dies and the will begins to speak. The 
mere possibility that an adoption would take place cannot affect the right of 
the testator which he had to make the will and make such dispositions as he 
liked of his property. Therefore the point of time at which the question has 
to be asked as to whether the dispositions made under the will should take effect 
or not is undoubtedly when the will begins to speak, and the question that has 
got to be asked is whether the testator had the right to make the will at the time 
when he made it, and in this case undoubtedly Vishweshwar had the right to 
make the will as he was the sole surviving coparcener of the family. Although 
the point did not directly. arise for decision the Privy Council in Krishnamurths 
Ayyar v. Krishnamurthi Ayyar? have expressed a clear opinion on this very 
question. Their Lordships feel that no distinction could be drawn between an 


1 (1943) 46 Bom. LR. 1, 7, PC. 3 (1927) L. R. 54 L A. 248, 
2 (1849) 52 Bom. LR. 290. s.c. 29 Bom. LR. 989. 
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alienation intra vivos and an alienation by a testamentary disposition, and this 
is what they say (p. 262): : 

“When a disposition is made intra vivos by one who has full power over property under 

which a portion of that property is carried away, it is clear that no rights of a son who 
is subsequently adopted can affect that portion which is disposed of. The same is true 
when the disposition is by will and the adoption is subsequently made by a widow who 
has been given power to adopt. For the will speaks as at the death of the testator, and 
tHE -Property is carried away before the adoption takes place,” 
Therefore at the death of the testator there is no estate left to which the adopted 
son can lay a legal claim. The property has already been carried away by the 
disposition made by the testator, which disposition was made at a time when he 
had the right to make that disposition. Mr. Murdeshwar suggests that in this 
particular case there is an element which would distinguish this case from the 
principle laid dpwn by the Privy Council in Krishnamurthi’s case; and the 
distinguishing feature to which Mr. Murdeshwar draws our attention is the 
fact that a life estate is interposed before the plaintiff can have the property - 
absolutely. The effect of giving a life estate to the widow is to postpone pos- 
session being enjoyed by the plaintiff. The title to the property undoubtedly 
vests in the plaintiff on the death of the testator. He is the remainderman and 
only, as I said, the possession is postponed during the lifetime of the widow. 
Therefore the disposition made by the testator is in favour of the plaintiff and 
the alienation made is absolutely to the plaintiff, the possession being postponed 
during the lifetime of the widow. Therefore it is difficult to understand again 
what difference there can be in principle between a disposition which gives 
property immediately to a particular person and a disposition which postpones 
possession but vests the. property absolutely in another person. The question 
that has got to be considered is the same question whether there was a lawful 
alienation in favour of the plaintiff by the testator prior to the adoption, and 
there can be no doubt that there was such alienation in favour of the plaintiff. 

This question has been considered by the Nagpur Judicial Commissioner’s 
Court as well as the Nagpur High Court and in two cases we find that there 
was a disposition by a will and there was a life estate interposed. The first is 
rather an early judgment of the Nagpur Judicial Commissioner’s Court re- 
ported in Parashram v. Shriwam,’ where a Divisional Bench of that Court con- 
sisting of Additional Judicial Commissioners Jackson and Subhedar considered 
Krishnamurthi’s case and came to the conclusion that a subsequent adoption 
made by a widow in virtue of a power to adopt given under the will cannot 
affect the dispositions made under the will, and by that will the testator gave 
a life estate to his widow and after her to her widowed daughter-in-law abso- 
lutely. In a subsequent case reported in Udhao v. Bhaskar,* the same princi- 
ple was given effect to. There the testator left his property to his brother’s 
wife for her life and after her to his daughter. There was a subsequent adop- 
tion and it was held that the adopted son would not be entitled to claim the 
properties which were bequeathed under the will. We may point out that 
Krishnamuthi’s case was considered by the Madras High Court in Veeranna 
v. Sayamma® where the High Court emphasises the fact that the last surviving 
male member of a joint Hindu family can alienate all or any of the family pro- 
perties absolutely and the subsequently adopted son cannot question these alie- 
nations, and they point out that the theory of relation back does not apply to 
such a case. -And their Lordships of the Privy Council in Anant Blukappa 
Patil v. Shankar Ranchandra Patil* have expressly approved of this decision 
of the Madras High Court ‘having laid down the principle to which we have 
already referred earlier that the right to deal with the family property as his 
own by the sole surviving coparcener could not be impaired by the mere possi- 
bility of an adoption. 


1 [1929] ALR. Nag. 321. 3 (1928) LLR. 52 Mad. 398. 
2 [1946] Nag. 425. | 4 (1943) 46 Bom. LR. 1, 7, P.C.. 
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Mr. Murdeshwar has drawn our attention to certain oral evidence which goes 
to show that after Vishweshwar had made tne will he expressed a desire that 
his wife should make an adcption after his death. Apart from the fact that 
obviously this evidence is interested evidenc2 because she was supporting the 
claims of the adopted son, even if it were true, in law any desire of Vishwesh- 
war that his widow should adopt after his death would not in any way affect 
the testamentary dispositions made by him. It was open to Vishweshwar,,to 
revoke the will and thereby put an end to his intended alienation. But’so long 
as the will stood, any intention on his part could not in law affect the disposi- 
tions which he had validly and legally made, and therefore when the will began 
to speak at the death of Vishweshwar, the dispositions made by him took effect 
notwithstanding his expressed intentions that his widow should take a boy in 
adoption, and the fact that the widow gave efect to that intention and adopted 
defendant No. 3 again canno; make any difference in law. -° 

In our opinion therefore the learned Judge below was right in coming to 
the conclusion that the plaintiff’s rights in the property were not in any way 
affected by the adoption. 

The other question urged by Mr. Murdeshwar is with regard to the mortgage 
executed by defendant No. 1 in favour of defendant No. 2. Mr. Murdeshwar 
concedes that if the plaintiff's rights cannot be affected by the adoption, then 
the plaintiff is entitled to & declaration with regard to the mortgage. The 
mortgage cannot affect his right because it is a mortgage by a limited owner of 
property which absolutely belongs to the plaintiff. But Mr. Murdéshwar has 
drawn our attention to the fact that the learned Judge has given a finding that 
there was no legal necessity for the widow to effect this mortgage and he also 
has come to the conclusion that'the widow received no consideration for. the 
mortgage. In ovr opinion both these findings were entirely unnecessary. The 
plaintiff is not concerned with what the widow does with her life interest. He 
is only concerned with safeguarding his own absolute interest, and if he gets a 
declaration with rgard to his absolute interest, it is entirely irrelevant as to 
whether the widow executed the mortgage for legal necessity or whether she 
received any consideration for the same. - 

The result therefore is that the appeal fails and must be dismissed with costs. 


Appeal dismissed. 


t goo a n wo ES eee 


Before the Hon’ble Mr. M. C. Thagla, Chief Justice, and Mr. Justice Gajendragadkar. 


LAXMANRAO KRISTRAO JAHAGIRDAR v. THE PROVINCIAL 
bi GOVERNMENT OF BOMBAY.* 


Land Acquisition Act (1 of 1894), Sec. 9 (3)—-Notice served on occupier of land but 
not on inamdar by Collector—Effect of such omission—Practice and procedure. 


Under s. 9(3) of the Land Acquisition Act, 1894, it is only in the case of an occupier 
that the failure to serve a notice by itself may furnish him with a cause 
of action by which he could challenge the award. In the case of per- 
sons other than the occupier who are interested in the land, the mere 
omission or failure to serve a notice is not sufficient in itself to entitle them to 
challenge the award but they must establish that the failure to give them such 
notice was a wilful or perverse or fraudulent failure on the part of the Collector. 

Soma Singl- v. Jaigotind Pande; distinguished. 
Ganga Ram Marwari v. Szcretary of State “or India, referred to and explained. 
Kasturi Pillai v. Municipal Council, Erode? referred to. 


4 
* Decided, November 30, 1949. Second (Senior Division) at Dharwar, in Civil Suit 
Appeal No. 2 of 1947, from the decision of No. 292 of 1941. 
N. C. Vakil, Assistant Judge az Dharwar, 1 [1935] A. LR. Pat. 42. 
in Appeal No..286 of 1944, confirming the 2 (1908) IL. R. 30 Cal. 576. 
decree passed by M S. Bagali, Civil Judge 3 (1919) I.L.R. 43 Mad. .280. _ 4 
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In a proper case the Collector” might be fixed with constructive notice of the 

° existence of a person who is interested in the land, and if the Collector fails to 
make proper enquiries with regard to the existence of such a person, the Court 
may come to the conclusion that the omission to serve notice was wilful. It is the 
duty of Government officers to take proper care that inquiries are made to find 
out all the persons who are interested in the land which is sought to be acquired, 
in a proper case the mere fact that the name of a person interested did not 

in the record of rights may not be sufficient to entitle him to make no other ` 

inquiry ‘and to proceed with’ the acquisition without serving any notice under s. 9(3) 

_ of the Land Acquisition Act, 1894. 

OnE Laxmanrao (plaintiff) was the inamdar of a moiety of the village of Hole 
Alar in Ron Taluka. The plaintiff’s predecessor-in-title in 1881 created a 
permanent lease-hold interest of the suit land, which formed part of this moiety, 
in favour of one-Ayyappa. This leasehold interest descended to one Angadi. 
_On April 16, 1923, the Government of Bombay (defendant No. 1) decided to 
acquire the suit land for the District Local Board, Dharwar (defendant No. 2), 
for the purpose of constructing a school building on it. Acquisition proceed- 
ings were started and public notice under s. 9(1) of the Land Acquisition Act 
was published. As plaintiff’s name was not entered in the village record as 
inamdar of the suit land no notice under s. 9(3) of the Act was issued to him. 
The acquisition proceedings were completed and an award under s. 12 of the Act 
was made on October 2, 1923. Under the award a sum of Rs. 1,368-8-0 was 
paid to Angadi. Owing to paucity of funds the school was not built and defen- 
dant No. 2 let out the land for non-agricultural purposes. 

On September 1, 1944, the plaintiff filed the present suit against the defend- 
ants to recover a sum of Rs. 428-12-0 from defendant No. 2 and to obtain a 
declaration that he was entitled to the non-agricultural assessment of the suit 
land as an inamdar whose interest in the land was not acquired under the com- 
pulsory acquisition proceedings. The plaintiff contended that as no-notice was 
served upon him under s. 9(3) of the Act the award was void and his right in 
the land was not affected either by the acquisition proceedings or by the award. 
The trial Judge dismissed the suit. On appeal the District Judge confirmed 
the decree of the -trial Court and dismissed the appeal, observing as follows :— 

“Although a notice under s. 9, cl. (3), of the Act is imperative its omission is not 

necessarily fatal to the proceeding. Provision is made for publishing a general notice 
under s. 9, cl. (1), of the Act and the person interested might become aware of the 
intended acquisition. Due to defective record it might not be possible for the Land 
Acquisition Officer to give persons interested in the land notices of the intended acqui- 
sition. If the omission was not wilful or perverse the proceeding cannot be rendered 
null and void. Now it was not alleged by any of the defendants in the written state- 
ments ‘that plaintiff as the recorded inamdar was aware of the intended acquisition. 
An attempt was made in the evidence of the recorded inamdar (exh. 49) to show that 
he had such notice-and the lower Court found it impossible to believe exh. 49 when 
he said that he had no knowledge of the intended acquisition. From knowledge waiver 
could be inferred. But it was necessary for the defendants to plead waiver and the 
onus was on them to show both knowledge and waiver. Hence the lower 
Court should not have allowed defendants to make out such a case at the 
trial At the same time it was not sufficient for the plaintiff to merely rely on the 
fact that he as the recorded inamdar was not served with the notice under s. 9 of the 
Act. He had to. urge and show that there was wilful or perverse abstinence. There 
was no such case alleged by the plaintiff in the plaint. Hence plaintiff cannot be 
allowed to urge that the abstinence was wilful or perverse.” 

The plaintiff appealed to the High Court. 


V. H. Gumaste, for the appellant. 

- B. G. Thakor, Additional Assistant Government Pleader, for TEDOEde 
No. 1. E oa son, Dogs 
` B. M. Kalagate, for respondent No. 2. 
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CHAGLA C. J. This second appeal arises cut of a suit filed by the plaintiff 
for recovering non-agricultural assessment levied on the land in suit. The 
Provincial Government of Bombay is defendent No. 1 to the suit and the Dis- 
trict Local Board of Dharwar is defendant No. 2. Both the Courts below have 
dismissed the plaintiff’s suit. 


It would appear that the plaintiff is the inamdar of a moiety of the village 
- of Hole Alur in Ron Taluka, and the land in suit, survey No. 161B, f 

of the moiety belonging to the plaintiff. On April 16, 1923, the Government 
of Bombay passed a resolution deciding to acquire this land for a publie 
purpose, the purpose being the erection of a school to be run by the District 
Local Board. Acquisition proceedings were started and they ultimately termi- 
nated in an award being made on October 2 1923. Under this award a sum 
of Rs. 1,368-8-0 was paid to one Angadi wìose predecessor-in-title became a 
permanent tenant, the land having been leased to him by a predecessor-in- 
title of the plaintiff. Owing to financial stringency the school was not 
built and the Local Board let out the lard for non-agricultural purposes. 
Thereupon non-agricultural assessment was levied upon the Board by Govern- 
ment and it is this assessment which the plaintiff claims in the suit. The 
plaintiff’s case was that no notice was served upon him under s. 9(3) of the 
Land Acquisition Act: Therefore the award was void and his right in the 
land was not affected either by the acquisition proceedings or by the award 
which was ultimately made. Therefora, according to the plaintiff, he continues 
to be the inamdar of this land and as snch inamdar he is entitled to the assess- - 
ment levied by Government. 


The facts are few and not in dispute. A publi notice under s. 9(1) was 
issued by the Collector and this notice has to be given stating that Government 
intends to take possession of the land and that claims to compensation for all 
interests in such land may be made to him. It is also not disputed that no 
notice under s. 9(3) was given by the Collector to the plaintiff. Section 
9(3) provides that— 


“The Collector shall also serve notice to the same effect (as mentioned in sub-clause 
(1)) on the occupier (if any) of such land and on all such persons known or telieved to 
be interested therein, or to be entitled to act foe persons so interested, as reside or 
have agents authorised to receive service on their behalf, within the revenue district 
in which the land is situate.” 

It will be noticed that an obligation is cast upon the Collector to serve a notice 
on every occupier. of the land which is to be acquired. There is alsa an obli- 
gation cast upon him to serve a notice on persons who are known to him to be 
' Interested in the land or whom he beliaves to be interested in the land. There- 
fore the Legislature has made a clear distinction between occupiers of the land 
and persons who are interested in the land. As far as occupiers are concerned, 
the Collector must serve a notice upon the occupier. As far as persons 
interested are concerned, the obligation is cast upon him only if he knows of 
such persons or believes that there are such persons. With regard to the fret 
class the obligation is absolute; with regard to the second class the obligation 
is not absolute but is relative and it only arises provided the Collector has 
knowledge or belief with regard to the existence of the second class of persons. 
Therefore it is clear that a person who has not been served with a notice 
under s. 9(3) and who is interested in the land to be acquired can only have 
a grievance provided he satisfies the Court that the Collector wilfully o> fraudu- 
lently or perversely omitted to serve the notice contemplated by s. 9(3). 

In order to understand what would be the effect of a failure to serve such a 
notice, one must look to the scheme of the Act. Under s. 12, the award-of the 
Collector is made conclusive and final, and under s. 16 the land which is 
acquired vests absolutely in the Crown free from all encumbrances. There- 
fore, when the award was made and possession was taken of this land, it vested 
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in the Crown, and the question that we have to consider in this appeal is 
whether on the facts established it is open to the plaintiff to challenge that 
award. The only fact that he has established is that he is a person interested 
in the land, being an inamdar of that land. He has neither alleged nor proved 
anything more than that. The record of rights of the village did not show the 
name of the plaintiff as being one interested in the land. The record of rights 
onlako wed the name of the occupier Mr. Angadi who was the permanent 
tenant, and therefore a notice was served upon him and compensation was paid 
to him as the person solely interested: in: the land. Mr. Gumaste for the plain- 
tiff has contended that the Land Alienation Register would have clearly shown 
to the Collector or to the Government Officers that the plaintiff was interested 
in this land. But unfortunately for the plaintiff there is no allegation in the 
plaint at all either that the omission of the Collector to serve notice was wilful 
or perverse or even that the Collector could by due diligence have found out 
that the plaintiff was interested in the land. In our opinion, it is clear on 
a construction of s. 9(3) that the burden is upon the person who challenges 
the award which has become final and conclusive and under which the property 
has vested in the Crown to establish that the failure to give him notice under 
s. 9(3) was wilful or perverse or fraudulent failure on the part of the Collector. 
It is not sufficient merely to establish the fact that notice was not served. It 
is only in the case of an occupier that the failure to serve a notice by itself 
may furnish him with a cause of action by which he could challenge the award. 
But in the case of persons other than the occupier who are interested in the 
jand, the mere omission or failure to serve a notice is not sufficient in itself 
to entitle them to challenge the award. Something much more has got to be 
alleged and proved, and that is that the omission was wilful or perverse or 
fraudulent, and in this case there is no such allegation and no evidence which 
would entitle the Court to come to that conclusion. It is on this narrow ground 
that both the Courts below have come to the conclusion that the plaintiff is not 
entitled to succeed. 

Turning to the authorities on which Mr. Gumaste relies, there is first the 
decision of the Calcutta High Court in Ganga Ram Marwari v. Secretary of State 
for Indta.1 There a division bench of that Court came to the conclusion that 
the property vested absolutely in the Government after an award even when 
no special notice as required by s. 9(3) of the Act had been served on persons 
known or believed to be interested therein. Mr. Gumaste has pointed out that 
. in that particular case it was found as a fact that the person challenging 
the award had knowledge of the acquisition proceedings, and Mr. Gumaste 
wants us to read the judgment’ as deciding that it is only when the person 
challenging -the award had knowledge of the proceedings that he could not 
challenge the award merely on the ground of omission of notice under s. 9(3). 
In'our opinion, theratio of the case is not dependent upon that particular fact 
found in the case. The ratio is to be found in the judgment appearing at 
p. 579, and this is what the learned Judges say : 

“Where it is known or believed that a person is interested and yet the Collector wil- 
fully and perversely refuses to give him notice, there his proceedings cannot be con- 
sidered bona fide and should be held to be colourable and therefore inoperative in 
vesting the land in the Government,...” : 

Therefore, it is only colourable and mala fide proceedings which prevent the 
land under acquisition vesting in Government. But where the proceedings 
are-bona fide and not colourable, s. 16 must have its full effect, and it is 
only when the action of the Collector is perverse or he wilfully refuses to give 
notice as required by s. 9(3) that it could be said that the acquisition proceed- 
ings are vitiated- and the property does not vest in Government under s. 16. 
Mr. Gumaste has relied on a decision of the Patna High Court in Soma Singh v. 


1 (1908)'I. L.R. 30 Cal. 576. 


ma 
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Jatgobind Pande.1 In that case the plaintiff filed a suit claiming a share in 
the compensation which had been awarded to the defendant. The ae 
was an occupier and no notice was served upon him under s. 9(3), and 
question which both the Courts considered was whether the plaintiff was entitled 
to maintain the suit, and Mr. Justice Varma -of the Patna High Court in 
second appeal confirmed the view of the two lower Courts. In the course of his 
judgment the learned Judge stated (p. 43° : 

“Now, if this notice was not served upon the plaintiff, he was certainly pater in 
questioning the correctness of the award, because it is chiefly with the object of pro- 
tecting interests like his that cl. (3) to s. 9 has b2en enacted.” ; 
It is important to note that the Court there was dealing with the case of an 
occupier, and as we have pointed out earlier, the case of an occupier is clearly 
distinguishable under s. 9(3) from the case of a person who is not an oecupier 
but who is interested in the land, and the case before us ét not that of an 
occupier but that of a person interested. Apart from that, the whole of the 
judgment of Mr. Justice Varma turned really on the question of limitation. 
‘What was principally argued before the Court was whether the suit was within 
time. Therefore, we do not read this Patna judgment as an authority for the 
proposition for which Mr. Gumaste contends. Then reference has also been 
made to a judgment of the Madras High Court in Kasturi Pillai v. Municipal 
Council, Erode. The headnote seems to suggest that the Madras High Court 
has gone so far as to decide that even in the case of an occupier failure to 
serve notice would not make the award void. But when we read the judgment, 
which is a very short judgment, of Mr. Justice Bakewell, we fing that the 
judgment does not wholly bear out the headnote. Apart from that, in the 
particular case it was found that the party had a notice of the award under 
$. 12 and the Court held that his remedy was to apply for a reference under 
s. 18 and the Act did not give him any other remedy. Then, the learned 
Judge towards the end of his judgment refers to the case of Gunga Ram 
Marwari v. Secretary of State for India wth which he agrees. Therefore, it 
is not necessary to read this judgment as implying or suggesting that even an 
occupier would be bound by an award in respect of which no notice was given 
to him under s. 9(3) and where he had no knowledge of the acquisition pro- 
ceedings. : 
` We also wish to make it clear that in a proper case the Collector might be 
fixed with constructive notice of the existenze of a person who is interested in 
the land, and if the Collector fails to make proper inquiries with regard to the 
existence of such a person, the Court mar come to the conclusion that the 
omission to serve notice was wilful. Afier all, as rights of subjects are 
affected, it is the duty of Government Officers to take proper care that inqui- 
ries are made to find out all the persons who are interested in the land which 
18 sought to be acquired, and it may not lie in the mouth of the Collector to 
say in a proper case that the mere zact that the name of a person interested 
did not appear in the record of rights was sufficient to entitle him to make no 
other inquiry and to proceed with the acquisition without serving any notice 
under s. 9(3). But as I said earlier, unfcrtunately in this case there is nat 
even an allegation that the Collector failed to take proper care in inquiring as 
to whether the village had been alienated and whether the plaintiff was an 
inamdar of the village. 

As we feel that the plaintiff had a right in this land and he has not been 
paid any compensation with regard to thet right, the fairest order that we 
ean make with regard to costs is that there will be no order as to costs through- 
-out, 

Appeal dismissed. 


1 [1935] AIR. Pat, 42. - 2 (1919) ILR. 43 Mad. 280. 
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CRIMINAL APPELLATE. 


+ 


Berore Mr, Justice Bavdekar and Mr. Justice Chainani. 
EMPEROR v. NARJI BHALJI BHIL.? ` 


Bom iy Prohibition Act (Bom. XXV of 1949), Secs. 65 (f), 116t—Offence under Act 

: summarily—Offences triable by any Magistrate even if not specially empower- 
ed—Criminal Procedure Code (Act V of 1898), Secs. 260, 261, 262 (2)—Limit of term 
of imprisonment which can be passed. 


A person charged with an offence, puhishable under s. 65 (f) of the Bombay Prohi- 
bition Act, 1949, can. be tried summarily, as provided in s. 116 of the Act, by any 
Magistrate, who is competent to try it under the second schedule of the Criminal 
Procedure Code, 1898, even if such te is not specially empowered to try 
cases summarily as provided in-s. 260(1) (b) of the Code. In such a case, the 
Magistrate is competent to award ‘the sentence prescribed by s. 65 of the Act, and is 
‘not confined to pass a sentence of imprisonment for a term not exceeding three 
months, as required by s. 262 (2) of the Code. 

Magistrates, who are empowered under ss. 260 and 261 of the Criminal 
Procedure Code, can try summarily only the offences mentioned in those sections. 
They cannot try any other offence in a summary manner, unless that power is given 

' to them by some other provision of law. 
"Emperor v. Ganu Sadu’ referred to. 


Section 116 of the Bombay Prohibition Act deals only with the mode of trial. It 
does not curtail the ordinary powers of Magistrates to take cognizance of and try 
offences. It authorizes all Magistrates to follow the summary procedure while trying 
offences under the Act. 

THE accused, a bhil residing at Ole Amba, in Dohad Mahal, was found in 
possession. of-a babri,.a nal, and a boiler for manufacturing liquor, on a 
‘Search made on August 13, 1949. He was seen running away with a pot 
containing 5 seers of soaked mohura flowers, which he emptied. 

On August 25, 1949, he was tried for an offence punishable under s. 65 ( f) 
of the Bombay Prohibition Act, 1949, by the Additional Resident Magistrate, 
First Class, at Dohad, who was not specially empowered to try cases sum- 
. marily. The accused was tried summarily as required by s. 116 of the Act. 
He pleaded guilty and was convicted on his plea. The Magistrate sentenced 
him to suffer rigorous imprisonment for six months and to pay a fine of 
Rs. 500, under s. 65 of the Act. 

The accused appealed to the Sessions Judge of Panch Mahals, who PETE 
him and ordered him to be retried by a Magistrate having jurisdiction. 

The Government of Bombay appealed against the order of acquittal. 





* Decided, February 7, 1950. Criminal 
Ama No. 816 of 1949, against the order 
: acquittal passed by N. D. Karkhanis, 

Sessions .Judge, Panch-Mahals, in Crimi- 
nal Appeal No. 34 of 1949, reversing the 
conviction and sentence passed by D. J. 
Dave; ‘Additional’ Resident. First Class 
eran Dohad, in Criminal Case No. 427 
of 1949 

+The material portions of the sections 
run as follows: 

65. Whoever, in contravention of the pro- 
visions of this Act, or of any rule, regula- 
tion or order made or of any licence, pass 


or permit or authorization granted there- B 


under:... 
(f) uses, keeps or has in his possession 
‘any materials, still, utensils, implements 
or apparatus ‘for the purpose of manu- 
facturing any imtoxicant (other 


LAR 


than 


toddy), 

shall, on conviction, -be punished;. 

(4) for a first offence, with imprisonment 
for a term which may extend to one year 
and with fine which may extend to one 
thousand rupees 

Provided that that in the absence es special, 
and adequate-reasons to the contrary to be’ 
mentioned in the judgment of the Court,’ 
such imprisonment shall not be = than. 
six months and fine shall hot. be fess 
than five hundred rupees;..... 

116. In all trials for offences “under, 
this Act, the Magistrates shall follow the 
procedure prescribed in the, Code of: Cri-i 
minal Procedure, 1898, for the ‘trial of 
summary cases in which an, appeal Hes, 
1. (1928) LLR- 52 Bom. 254, | o, 

~> 8. 30 Bom, LR. 371. A By 


- 
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Y. N. Chhatrapati, for the accused-opponent. 
H. M. Choksi, Government Pleader, for the Republic. ° 


CHAINANI J. This is an appeal by the Government of Bombay. The facts 
of the case, out of which this appeal arises, are briefly these. On August 13, | 
1949, the police raided the hut of the accused. He was then found in posses- 
sion of 5 seers ol soaked mohura flowers. A boiler and other implements for 
manufacturing liquor were also found in the hut. The accused was tHen pro- 
secuted under s. 55 (f) of the Bombay Prohibition Act, 1949. He was tried by 
the Additional Resident Magistrate, First Class, Dohad, who is not empowered 
to try cases summarily. The accused pleaded guilty to the charge. This plea 
was accepted and the accused was sentenced to six months’ rigorous imprison-. 
ment and a fine of Rs. 500. He appealed to the Sessions Judge, Panch Mahals, 
who set aside his conviction and sentence on the grounds that under s. 116 of 
the Bombay Prohibition Act the case should have been tried summarily by a 
Magistrate, who was empowered to try cases in a summary manner and that 
as the accused had been tried by a Magistrate who was not so empovered, his 
conviction was illegal. The Sessions Judge, therefore, ordered the retrial of 
the accused. The Government of Bombay have come in appeal against the 
order passed by the Sessions Judge. 

Section 116 of the Bombay Prohibition Avt is in the following terms :— . 

“In all trials for offences under this Act, the Magistrates shall follow the procedure 
prescribed im the Code of Crimiral Procedure for che trial of summary cages in which an 
appeal lies.” 

This section prescribes the procedure in accordance with which the offences 
punishable under the above Act are to te tried. It lays down that these 
offences should be tried in a summary mamner, but it does not specify which 
Magistrate should try them in that manner. The procedure tosbe followed 
in the trial of summary cases, in which an appeal lies, is laid down in ss. 262 
and 264 of the Code of Criminal Procedure. Under ss. 260 and 261, apart 
from District Magistrates, the only Magistrates who can try cases summarily 
are Magistrates who are specially empowered by the Provincial Government 
in that behalf. It has, therefore, been urged on behalf of the accused that as 
s. 116 is silent as to which Magistrates can try cases arising under this 
Act summarily, the words ‘‘the Magistrates’ in this section must be 
interpreted to mean the Magistrates who are competent to try cases in 
a summary manner. It has also been contended that under the Code Second 
and Third Class Magistrates (except Benches of such Magistrates, see s. 261) 
cannot be empowered to try cases in a summary manner and that the Legis- 
lature could not therefore have intended to authorise such Magistra-es to try 
summarily offences under the Prohibition Act. The learned Government 
Pleader has, on the other hand, argued that all that s. 116 does is to direct that 
every person accused of an offence punishable under the Act shall ba tried in 
a summary way, that it does not curtail cr affect in any way the ordinary 
jurisdiction of Magistrates to take cognisance of and try offences, that the 
question which Magistrate is competent to try offences under the Act is to be 
_ determined by reference to the second schedule to the Code of Criminal Pro- 
cedure and that consequently offences under the Act can be tried summarily 
not only by Magistrates, who are empowered under ss. 260 and 261 of the 
Code, -but by any Magistrat2 who would be competent to try them under the 
second schedule to the Code. The question is not free from difficulty. Section 
86 of the Code and_the third schedule specify the ordinary powers of Magis- | 
trates. The power to try cases summarily is not one of these powers, but has 
to be conferred specifically onder s. 260 or 261, see also the fourth schedule 
to the Code. It is, therefore, possible to argue that as the power to try cases 
in a summery manner is not one of the ordinary powers of a Magistrate, the 
only Magistrates who can try offences punishable under the Prohjbition Act. 
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are Magistrates who are empowered to try cases summarily. The Magistrates 
who are empowered under ss. 260 and 261 can, however, try summarily only 
the offences mentioned in those sections. They cannot try any other offences 
in a summary manner. (See Emperor v. Ganu Sadu.!) The fact that a 
Magistrate is empowered under the Code to try cases in a summary way would 
not, therefore, enable him to try summarily all offences under the Prohibition 
Act, unless this power is given to him by some other provisions of law. Apart 
from s. 116 of the Prohibition Act, there is no provision either in this Act 
or in the Code under which Magistrates have been or can be empowered to try 
summarily all the offences punishable under this Act. The power to try a case 
and the manner in which it is to be tried are two different matters. It seems 
to me that s. 116 deals only with the second matter, Le. about the mode of 
trial and that it does not curtail the ordinary powers of Magistrates to take 
cognisance of .and-.try offences, but on the other hand, it authorises all Magis- 
trates to follow the summary procedure while trying offences under the Act. 

The other reason why the interpretation advanced on behalf of the accused 
cannot be accepted is that Presidency Magistrates would not then be able to 
try offences under the Prohibition Act. Section 116, as stated in the section 
itself, applies to all trials for such offences, including those held in the City 
of Bombay. Chapter XXII of the Code of Criminal Procedure, which pres- 
eribes the procedure for the trial of summary cases, does not apply to the 
Presidency Magistrates. The procedure which such Magistrates have to follow 
in regard to recording of evidence in appealable cases is laid down in s. 362 
in Chapter XXV of the Code. Therefore, if the view that only those Magis- 
trates, who are empowered under ss. 260 and 261 to try cases summarily, can 
try cases arising under the Prohibition Act, is accepted, the Presidency Magis- 
trates will not be able to try such cases. This could not possibly have been 
intended by the Legislature. The number of Magistrates exercising summary 
powers in the mofussil is also very limited: and I do not think that the Legis- 
lature wanted to put persons accused of offences under the Prohibition Act 
to considerable inconvenience and expense, which they would have to undergo 
if these cases were triable by such Magistrates only. 

I am, therefore, of the opinion that offences punishable under the Bombay 
Prohibition Act can be tried by any Magistrate, who is competent to try them 
under the second schedule to the Code of Criminal Procedure, whether he is 
empowered under s. 260 to try cases in a summary manner or not. It is true 
that second and third class Magistrates would also be able to try such cases 
in a summary manner, but as this appears to be the intention of the Legis- 
lature, effect must be given to it. 

Tt has also- been contended that in view of sub-s. (2) of s. 262 of the Code 
of Criminal Procedure, the accused cannot be awarded a sentence of impri- 
sonment exceeding three months. Section 262 is in Chapter XXII of the 
Code and sub-s. (2) of this section provides that no sentence of imprisonment 
for a term exceeding three months shall be passed in the case of any convic- 
tion ‘‘under this Chapter”. It has been urged that this is one of the provi- 
sions of the Code laying down the procedure for the trial of summary cases, 
and as under’s. 116 of the Prohibition Act the offences under this Act are to 
be tried in accordance with the procedure prescribed in the Code for the trial 
of summary cases, no sentence of imprisonment exceeding three months can 
be passed in the case of conviction for any such offence. I do not think that 
this contention is sound. The words ‘‘any conviction under this Chapter” in 
sub-s. (2) of s. 262 show that this sub-section applies only in those cases which 
are tried summarily by reason of the provisions contained in that Chapter 
XXII, that is,-in the case of conviction for any of the offences specified im 
gs. 260 and 261 of the Code. The question of sentence is also not a matter of 
procedure. A provision in a statute prescribing a sentence for any act imposes 


' 1 (1928) LL.R. 52 Bom. 254, se. 30 Bom. LR. 371. 
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a liability or a penalty for that act and is, therefore, a substantive provision of 
law and not one dealing with a matter of procedure. Section 116 prescribes the 
procedure for the trial of cases arising under the Prohibition Act. Sub-section 
(4) of s. 262 will, therefore, not apply in such cases. Section 65 of the Prohibi- 
tion Act and other sections of this Act prezcribe minimum sentences of impri- 
sonment exceeding three months in respect cf several offences. Sub-section (2) 
of s. 260 of the Code provides that when in the course of a summary trial it 
appears to the Magistrate that the case is one which is of a character which 
renders it undesifable that it shall be tried summarily, the Magistrate shall pro- 
ceed to re-hear the case in manner provided by the Code. This provision, 
therefore, enables a Magistrate to try a case in the ordinary manner, if he feels 
that it is one in which a sentence exceeding three months should be imposed. 
It cannot be resorted to by Magistrates trying cases under the Prohibition Act, 
as under s. 116 all such cases are to be tried in a summary way. The provisions 
in the Act prescribing minimum sentences exceeding three months will therefore 
be rendered nugatory, if the argument that sub-s. (2)of s. 262 applies in such 
cases is accepted. The true meaning of any part of a statute is that which 
best harmonizes with every other part of it and a construction which will leave- 
without effect any part of a statute must be rejected (see Maxwell on Inter- 
pretation of Statutes, 9th Edition, pages 31 aad 19). Section 116 of the Act must 
therefore be read along with the provisions prescribing minimum sentences of 
imprisonment exceeding three months for many offences, and if this is done, it 
will be clear that the Legislature did not mtend that s. 262 (2) of the Code 
should apply in the ease of convictions for such offences. In my opinion, there- 
fore, sentences of imprisonment for periods exceeding three months can be 
awarded for offences punishable under the Bombay Prohibition Act, even a 
though they are tried in a summary way. 

The order passed by the learned Sessions J-idge reversing the conViction of and 
the sentence passed upon the accused and ordering his re-trial is, therefore, set 
aside and the order by the Additional Resident Magistrate, First Class, convict- 
ing the accused under s. 65 (f) of the Pranibition Act and sentencing him to 
six months’ rigcrous imprisonment and a fire of Rs. 500 or in default rigorous 
imprisonment for two weeks is restored. A warrant for the arrest of the accused 
to issue. 


BAVDEKAR J. Had it not been for s. 116 >f the Bombay Prohibition Act, the 
Magistrate who would be empowered to try offences under the Act under the 
provisions of the second schedule to the Cods of Criminal Procedure would have 
had to try the cases under the ordinary procedure, that is, in summons 
eases the procedure provided for a summons case and the proceedura preserib- 
ed for a warrant case for warrant cases. Section 116 makes a change 
and the -question is to what extent a change has been effected. One 
argument which has been addressed to us is that the section makes all trials 
for offences under the Prohibition Act comrulsorily triable by Magistrates who 
were empowered under s. 260 of the Code of Criminal Procedure and it renders 
illegal the summary trial of offences other -han those which come under s. 260 
of the Code. It is said that in all trials of offences under the Act summary 
procedure must be followed. The summary procedure cannot be followed in 
the first’ instance unless the Magistrate is =mpowered to try cases summarily. 
In the second instance under s. 260, the summary procedure can only be valid in 
those cases in which it is warranted by tha provisions of that section. That 
meéans that there is no enlargement of the ceses which could be tried summarily. 
But there is restriction as to the class of Magistrates which can try the offences. 
. The sécond argument which has been addressed to us is that even if the 
latter contention is not correct, that is, if the class of offences which could be 
tried in a summary manner is held to have anlarged, the powers could be exer: 
cised only by Magistrates empowered under s. 260 of the Code. 
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Now it appears to me that on reading s. 116 of the Prohibition Act, we 
hawe got in the first instance to interpret the words in the ordinary manner. 
The first part of the section says ‘‘in all trials for offences under this Act’’. 
The words ‘‘in all trials for offences under the Act’’ are perfectly general 
and admit of no exception whatsoever. Then it goes on to say ‘‘the Magis- 
trates”’, where again there is no qualification or limitation of the word ‘‘Magis- 
trates-’. It is said that it is obvious that the Magistrates who could follow the 
procedure would be those Magistrates who can try those cases. That is neces- 
sarily so. But the reason why it is only the Magistrates who are competent 
to'try the case can follow the procedure is not that the section imposes a limita- 
tion on the class of Magistrates who can follow the procedure. The procedure to . 
be followed is one question and competence to try the case is another question. 
And why a Magistrate who ean follow the procedure is a Magistrate who can try 
the case is that unless there is in the first instance competency to try a case 
there could be no question of following any procedure at all summary or other- 
wise. It is not as if, therefore, s. 116 has got to be read as if after the words 
‘‘the Magistrates’’ the words ‘‘competent to try the case’’ were introduced. 

t has got to be read in the ordinary manner, and if ‘it is read in that manner, 

e effect is that the procedure which would be followed by any Magistrate 
who is trying a case under the Prohibition Act would be the summary procedure 
in cases in which an appeal lies. 

It is said, however, that there is something in what follows which excludes 

the. ordinary Magistrates, that is; the words 
“shall follow the procedure prescribed in the Code of Criminal Procedure, 1898, for the 
trial of summary cases in which an appeal lies.” 
Now, it is true that the procedure which is prescribed for the trial of offences 
under the Act is the procedure laid down by the Code of Criminal Procedure - 
for the trial’ of summary cases in which an appeal lies. But that does not 
mean that the procedure can only be followed by the Magistrates who are 
empowered to try the cases summarily. The section need not have been worded 
in that manner. ` And I would read the section as if it has been worded: 

“In all trials for the offences under this Act the Magistrate shall: 

(a) follow the procedure prescribed for summons cases in summons cases and the 
procedure prescribed for warrant cases in warrant cases except as provided for-just below; 

(b) before passing the judgment he shall record judgment embodying the substance of 
the evidence and the following particulars : 

(1) the serial number; . 

. (2) the date of the commission of the offence; 

(3) the date of the report of complaint; 

(4) the name of the complainant (if any); _ 

(5) the name, parentage and residence of the accused; ` 

(6) the offence complained of and the offence (if any) proved, and in case coming 
under clause (d), clause (e), clause (f) or clause (g) of sub-section (1) of section 260 
the value of the property in respect of which the offence has been committed: 

(7) the plea of the accused and his examination (if any); 

-(8) the finding, and, in the case of a conviction, a brief statement of the reasons 
therefor; 

(9) the sentence or othey final order; and 

(10) the date on which the proceedings terminated. 

Such judgment shall be the only record in cases of trials for offences under this Act.” 
It is obvious that if the section had been so worded there would have been no 
scope for arguing that because of what follows the words ‘‘The Magistrates”? 
the Magistrates must necessarily mean those empowered to try cases summa- 
rily under the Code of Criminal Procedure, 1898.. It is true that the proce- 
dure laid down is that for summary cases under the Code in which no appeal 
lies, but the section may well have made slight changes, e.g. that the evidence 
should be taken down not indeed verbatim but in the term of a memorandum 


o- 
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or that a charge shall be framed. One cou.d hardly advance an argument in 
that case that because of what follows thas words, ‘‘the Magistrates”, they 
should be limited to mean those Magistrates who were empowered to try 
offences summarily. It seems to me that it makes no difference that s. 116 
instead of laying down a slightly different procedure lays down for the trials 
of offences exactly the same procedure as the Code of Criminal Procedure 
provides for trials of offences summarily in cases in which no appeal lies. 

It is said that if we were to accept this argument, the effect would be that 
Second Class or Third Class Magistrates would be empowered to 2ollow the 
summary procedure. One of the safeguard3-the Code of Criminal Procedure 
` provided undoubtedly was that the powers to try cases summarily could be 
exercised by the highest class of Magistrates only. It is said that if we were 
to accept the intarpretation which has been put forward, the Icwer class 
Magistrates will be given powers which is not desirable. Now, whether it is 
desirable to give Magistrates these powers or not that was a matter for the 
Legislature. But if we were to accept the interpretation which has been urged 
on behalf of the accused persons, it is obvions that the Presidency Magistrates 
would not be able to try the cases under the Prohibition Act summarily. It is 
true that Presidency Magistrates follow a shorter procedure in cases in which 
no appeal lies, but the Legislature could hardly have regarded them as less 
fitted to try summarily cases in which an appeal lies. l 

This argument does not, therefore, seem to afford any criteria for the inter- 
pretation of the section. I would, therefore, follow the literal construction 
and inasmuch as tne literal construction gives the meaning that all Magistrates 
shall follow the procedure prescribed, it is nacessary for those who say that the 
literal construction is to be limited to show that it must be limited for some 
' particular reason. In this case the reason is the words which follew. They do 
not really afford any reason for limiting the words ‘‘the Magistrates’’. 

In my opinion, therefore, all Magistrates are empowered to try cases sum- 
marily under s. 116 of the Bombay Prohibition Act. 

Coming next to the question as to whether in such cases a sentence of more 
than three months can be imposed, it is argued that what s. 262 (2) of the Code 
of Criminal Procedure deals with is not a question of procedure. It is true 
that sentence is a question of substantive law. It is open to argument, however, 
that what s. 262 (2) deals with is not an alteration of the sentence but the 
limitation of the sentence in cases tried summarily. In effect the section says 
that in case it is proposed to give a sentenze of more than three months, the 
ordinary procedure must be followed. In other cases, the summary pro- 
cedure may be followed. But the draftsman of s. 116 of the Bombay 
Prohibition Act seems to have dealt with this matter on the footing 
that inasmuch as s. 262 deals with the question of sentence, it is a question of 
substantive law and not a question of procedure. It is obvious that inasmuch 
as the Prohibition Act makes minimum sentence of three months or more obliga- 
tory in a number of cases and it could not possibly be the intention thet ‘all these 
cases should be tried by a Sessions Court which would be the only Court em- 
powered to try offences wherein a sentence of more than three months is required 
if we were to accept this interpretation of s. 116, we nfust take it that s. 262(2) 
of the Code of Criminal Procedure was intended to be excluded from the 
purview of s. 116 on the ground that it deals with the question of sentence, 
ordinarily a question of substantive law. It would be open, therefore, to a 
Magistrate trying an offence under the Bombay Prohibition Act under the 
provisions of s. 116, to impose any sentence which he is empowered to pass and 
which has been prescribed for the offence. 
| ae Order set aside. 
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‘Before the Honwble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar and 
Mr. Justice Dixit. 


KISAN DHONDU GAVLI v. SHEVANTABAI GANPAT RANGHA.* 
BAI NIRMALAGOURI v. RAMNIKLAL RAMLAL.“ 


law—Succession—Bandhus—Stster's daughter—Mother’s sisters son—Priority 
between—Principles of priority between contesting bandhus—Brother’s daughter— 
Mothers brothers son. 


In the Province of Bombay, according to the Mitakshara, sisters daughter is 
entitled to suceeed in preference to mother’s sister's son. 

Similarly, brother’s daughter is entitled to succeed in preference to mother’s 
’ prother’s son. 

Under the Mitakshara Hindu law as applied to the Province of Bombay, in a 
competition between bandhus the proper test to apply is to determine in which 
particular class—out of the three classes of bandhus, atma bandhus, pitru bandhus 
and matru bandhus—a bandhu falls, and preference should be given to the class 
enumerated first over the classes enumerated subsequently. The next test to apply 
is to determine which bandhu is nearer in' degree of relationship as corning within 
a particular class. If a female is nearer in relationship, then she is preferred 
to a male bandhu. If there are two bandhus of equal relationship to the propositus, 
then only the test of religious efficacy applies and in that case a male bandhu may 


be preferred to a female bandhu. 


Balkrishna v. Ramkrishna and Girimallappa Channappa v. EKenchava; overruled. 


Tue facts in Second Appeal No. 446 of 1942 were these. It was a suit for 
possession of a house and a piece of land. 
The relationship between the parties is shown by the following genealogical 


tree. 
Vithoba j 
e E th EE AERE EEEIEE 
| Í | 
Rangubai Yamunabai 
= Dagdu = Dhondiba 
Richibat ee 
Gangaram 
| (deft.) 
Shevantabai 
( pltf.) 


Rangubai was married to Dagdu and had a sun Gangaram and a daughter 
Kashibai. She got the house in dispute from her father by way of gift. 


Kashibai had a daughter Shevantabai (plaintiff). 
Rangubai, had a son Kisan (defendant). 


Yamunabai, the sister of 


The land in suit was purchased by Gangaram, who died sometime after his 


* Decided November 18, 1949. Second 
Appeal No. 446 of 1948, from the decision 
of B.C. Patil, Civil Judge (Senior Division) 
with AP.„ at Ahmednagar, in Appeal No 
244 of 1946, reversing the decree passed 
‘by Akbar S. Sarela, Civil Judge (Junior 
Division) at Sangamner, in Sult No. 626 of 
1944, 

Letters Patent Appeals Nos. 11, 12 and 
13 of 1948, from the decision of Bavdekar 
J., in Second Appeal No. 540 of 1941 and 
Second Appeals Nos. 691 of 1941 and S41 
' of 1941, from the decision of G. H. Gueggali, 


District Judge at Broach, in Appeals Nos. 
65 of 1989, and 66 of 1939, from the deci- 
sion of y. D. Desai, Joint Second Class 
Subordinate Judge at Broach, in Civil Suit 
No. 289 of 1939, and the decision of C. M. 
Chapatwala, First Class Subordinate J udge 
at Broach, in Civil Suits Nos. 77 of 1939 
and 53 of 1939. 
1 (1920) ILR. 45 Bom. 353, 
s.c. 22 Bom. LR. 1442. 
2 (1920) IL.R. 45 Bom. 768, 
s.c. 23 Bom. L.R. 213. 
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father Dagdu. On Gangaram’s death E.angtbai stepped into possession of the 
property. Rangubai died in April 1944. å 

On August 24, 1944, Shevantabai filed a suit to recover possession of the 
house and land from Kisan. Gangaram being the propositus, the contestants 
were the sister’s daughter (plaintiff) ani the mother’s sister’s son (defendant). 
The question thus arose who out of the two bandhus of Gangaram was the pre- 
ferential heir. 


The trial Judge held that the house being Rangubai’s stridhana went to her 
grand-daughter, plaintiff. As regards land he was of opinion that the defendant 
was the preferential heir for the following reasons: 


“Both the claimants in this case are admittedly atma bandhus. As between bandhus 
of the same class, the first test to be applied for preferring one to the other is the test 
of proximity or nearness of relationship, as has been laid down by the Privy Council 
(see Jatindranath v. Nagendranath, 33 Bom. L. F. 1411, and Balsubramania v. Subbaya 
Tevar, 10 Bom. L.R. 705). Both of them were incidentally cases of atma bandhus. The 
question then is who is nearer in relationship to the propositus Gangaram. Apparently 
plaintiff is nearer. The common ancestor between her and the propositus is the father 
of the latter, whereas the common anceszor fror: the defendant and the propositus is 
the maternal grandfather of the latter. Further the defendant is one step removed 
from the propositus than the plaintiff. Plaintiff would therefore be the nearer heir 
on the test of proximity of relationship, but the answer of the learned pleader for 
defendant is that as between male and female Eandhus of the same class the former 
gets preference even if the female bandha is nearer in degree. He has relied on 
Balkrishna v. Ramkrishna (22 Bom. L.R. 1422), which is a direct authority on the point. 
In that case the contest was between the brothers daughter and the maternal aunt’s 
son. The latter was preferred. The contest in this suit is between the sister's daughter 
and the maternal aunt’s son. There is no ciffereace between a brother’s daughter and ' 
a sisters daughter, if at all a brother's deughtar would have a better.claim than a 
sisters daughter. Therefore if the maternal auzt's son is preferred over a brother's 
daughter he must necessarily be preferred over a sisters daughter.” | 


On appeal, the lower appellate Court was of the opinion that the plaintiff 
was the nearer heir, and awarded possession of the land to the plaintiff, for the 
following reasons :— | 

‘Tn his Hindu Law Mulle has referred to Balnrishna v. Ramkrishna (22 Bom. L. R. 
1423), where it was held, following 31 Mad. 321, that a mother’s sister’s son should be 
preferred to a brother's daughter; and he has pointed out that this decision is in direct 
conflict with the previous decision which was not cited either in the arguments or in the 
judgment. That previous decision is in Saguna v. Sadashiv (4 Bom. LR. 527). The 
learned trial Judge has referred to both these rulings and has preferred to follow Bal- 
krishna v. Ramkrishna, as being the later decision which was followed in Girimallappa 
Channappa v. Kenchava, 23 Bom. LR. 2131. Their Lordships pointed out that when 
Balkrishna v. Ramkrishna was before them, they were not referred to the previous 
decision in Saguna v. Sadashiv, but they preferred to follow the Madras view expressed 
in 31 Mad. 321, which they followed in Balkrishna v. Ramkrishna. The Madars view 
expressed in 31 Mad. 321 was that it was the setiled law in the Presidency that a male 
bandhu was entitled to preference over a femal= bandhu even though the latter was 
nearer in degree. But, the later decisions of the Madras High Court as well as the Privy 
Council lay down that as between bandhus of the same class the nearer in degree ex- 
cludes the more remote. Propinquity in blood was held to be the primary test. The 
relevant ruling of our High Court is the rull bench ruling in Viranguda v. Yellappa 
(45 Bom. LR. 7), where following the Privy Council ruling in Balsubrahmanyo’s case 
(40 Bom. L.R. 704) it was observed that in determining which of the two atma bandhus 
is entitled to succed to the estate of a propositus, nearness of degree, and not religious 
efficacy, is the proper test to apply. At p. 30 it has been observed: ‘According to the 
Privy Council ruling, propinquity ıs the main tezt and that the test of near affinity or 
religious efficacy under which a bandhu ex parte paterna is to be preferred te one ex 
parte materna is to be applied only where the test. of propinquity furnishes no certain 
guide, ie. where the rival bandhus are equally related in degree. .In .the present case, 
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the plaintiff is not only a bandhu ex parte paterna but is nearer in degree than the 
defendant who is a bandhu ex parte materna, I hold, therefore, that the plaintiff is the 
preferential heir?’ 

' The defendant appealed to the High Court. 

On November 9, 1949, Chagla C. J. and Gajendragadkar J. referred this 
appeal as well as the Letters Patent Appeals to a Full Bench. 

A Full Bench consisting of Chagla C. J., Gajendragadkar J. and Dixit J. 
heard the reference. 


N. C. Shah, for the appellant. 
M. W. Pradhan, for the respondent. 


Tue facts in the three Letters Patent appeals were the same. 
The relationship between the parties is shown by the following genealogical 
tree : : 


| 
Hargovan Manchi 
i i = Maganlal’ 
Lalji | 


- Ranchhoddas Manilal 


. | __ (propositus) | 


poe Shanta Kanchan Air aan 


(dead) (dead) (dead) (def. 2) 
: Ramniklal Chandramukhi Bhalchandra 
(def. 1) (def. 4) (def. 8) 


One Jetha had a son Hargovan and a daughter Manchi. Hargovan had a 
son Lalji (plaintiff). Manchi was married to Maganlal, by whom she had two 
sons : Ranchoddas (propositus), who was murdered on July 14, 1937, and 
Manilal. Manilal had four daughters, Atilaxmi, Shanta, Kanchan and Nirmala- 
gouri (defendant No. 2). The first three daughters were dead. Atilaxmi had 
a son Ramniklal (defendant No. 1). Shanta had a daughter Chandramukhi 
(defendant No. 4). Kanchan died without issue.- Nirmalagouri So 
No. 2)- had a son Bhalchandra (defendant No. 3). 

The propositus was Ranchoddas. The bandhus competing for succession to 
his estate were (1) mother’s brother’s son, Lalji (plaintiff), brother’s daughter 
Nirmalagouri (defendant No. 2), brother’s daughters’ sons, Ramniklal and 
Bhalchandra (defendants Nos. 1 and 3), and brother’s daughter’s daughter, 
Chandramukhi (defendant No. 4). The parties hailed from Broach in Gujarat. 

On March 10, 1939, Nirmalagouri filed a suit (No. 53 of 1989--L.P. Appeal 
No. 18 of 1948) for a declaration that she was the preferential heir to Ranchod- 
das. This was followed by another suit (No. 77 of 1939-—L. P. Appeal No. 12 
of 1948) on March 80, 1939, by Lalji for restraining the defendants from re- 
covering any of the debts due to Ranchoddas. On November 1, 1939, a third 
suit was filed by Ramniklal No. 289 of 1989—L.P. Appeal No. 11 of 1948) 
averring that he and Bhalchandra were preferential heirs to the estate of 
Ranchoddas, 

The first two suits were filed in the Court of the First Class Subordinate 
Judge at Broach, and the third one was filed in the Court of.the Joint Second 
Class Subordinate Judge at Broach. The former suits were heard together, 
with the result that the trial Judge dismissed both of them, for the reason that 
neither Nirmalagouri nor Lalji was the preferential heir. The third suit ended 
in a decree in favour of Ramniklal and Bhalchandra, each of whom was award- 
ed a half share in the property of Ranchhoddas. © ` 
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There were appeals in the three cases to the District Court. The District 
Judge heard all the appeals together and confirmed the trial Court’s decree in 
each case. The result was that Ranchoddas’ estate was divided half and half 
between Ramniklal and Bhalchandra. Lalji’s claim was negatived, so was also 
the claim of Nirmalagouri for the following reasons: 

“Two of the claimants are female bandhus, namely Nirmalagouri, who is the brother’s 
daughter, and Chandramukhi, who is the brothers daughter’s daughter. Nirmalagouri 
ig one degree nearer to the deceased than all the other four claimants. The High Court 
of Madras has held that a male bandhu is entitled to preference over a female bandhu 
even though the latter is nearer in degree; vide 13 Mad. 10 and 31 Mad. 321. In the 
former case a mother’s brother being a male wes held entitled to preference over the 
father’s sisters. But the Bombay, High Court in Saguna v. Sadashiv (4 Bom. L.R. 527) 
came to the conclusion that the father’s half-sister being a bandhu ex parte paterna was 
entitled to preference over the mother’s brother who was a bandhu ex parte -materna. 
In the later case of Balkrishna v. Ramkrishna (22 Bom. L.R. 1442) the Bombay High 
Court followed the Madras rulings and preferenc2 was given to a mother’s sister’s son 
over a brother’s daughter, though the latter was a bandhu ex parte paterna. The deci- 
sion in Saguna’s case was not referred to either im the arguments of counsel or in the 
judgment. In Kenchava v. Girimallappa (26 Bom. L.R. 779) their Lordships of the Privy 
Council after noting the two divergent views left the question open. There the contest 
was between the father’s sister’s son and father’s brother's daughters. Their Lordships 
held that the father’s sister’s son was to be preferred, since as between bandhus ex parte 
paterna of the same degree a male was to he preferred to a female. So the case of 
Chandramukhi, who is brother’s daughter’s daughzer, is out of ‘question. Ramniklal and 
Bhalchandra, who are brother’s daughter’s sons azte entitled to succeed in preference to 
Chandramukhi. The case of Saguna v. Sadashir (4 Bom. L.R. 527) appears to have 
been decided on a broad principle that a bendhu ex parte paterna was entitled 
to succeed in preference to a bandhu ex partz materna. The principle so broadly 
worded was disapproved by their Lordships of the Privy Council in Vedaehela Mudaliar 


-y. Subramania Mudaliar (24 Bom. L.R. 649). Further, according to the Mayukha, 


the father’s sister is a gotraja sapinda and comes in after all other gotraja sapindas 
but before bandhus: see Vijiarangam v, Laxman ‘8 B.HLC. (O.CJ.) ). 244, 261, 263; but 
it is not settled whether under the Mitakshra as interpreted in Bombay Presidency, 
she is a gotraja sapinda or a bandhu: see 26 Bom. 710, 2 Bom. 388, 27 Bom. 610. The 
case of the father’s sister may be said to be peculiar. But the brother’s daughter 
was specifically excluded, and mother’s sisters son was preferred to her though she 
was nearer in degree to the deceased in Balkrishna v. Ramkrishna (22 Bom. LR. 1442). 
That ruling was directly applicable to the facts of the present case and is binding on 
this Court. So I think Nirmalagouri also is to be excluded.” 

The unsuccessful claimants preferred separate appeals to the High Court. 

All the appeals were heard together and dismissed by Bavdekar J. on 
January 22, 1945, by one judgment, which ran as follows: 


Bavpekak J. These four appeals arise frcm three suits in the Courts of the 
First Class Subordinate Judge, Broach, and of the Joint Second Class Sub- 
ordinate Judge, Broach; and they involve the same point of law, namely, who 
is entitled to succeed the propositus Ranchodias, who died without leaving any 
issue or any descendants. The conflict is between five persons, the plaintiff and 
defendants Nos. 1 to 4. Now, the learned appellate Judge in this case in 
deciding who was entitled to succeed proceeded by what may be called upon the 
method of exclusion. So far as defendants Nos. 2 and 4 are concerned, they 
are female bandhus, and he held, following the decision of the Division Bench 
of this High Court in Balkrishna v. Ramkrishna,'! that all the rival claimants 
being atma bandivus, in the first instance, between bandhus on the paternal side, 
namely, defendants Nos. 1, 2, 3 and 4, defendant No. 4, a female bandhu was 
excluded by male bandhus, defendants Nos. 1 and 3, who were equally nearly 
related to the propositus. In the second instance, even though defendant No. 2 


1 (1920) IL.R. 45 Bom. 353, s.c. 22 Bom. LR, 1442, . 
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was nearer in propinguity of blood to the propositus than defendants Nos. 1 
and 3, he excluded her because he thought, as between her and the plaintiff, 
the plaintiff was to be preferred, and as between plaintiff and defendants 
Nos. 1 and 3, defendants Nos. 1 and 3 were to be-preferred, inasmuch as they were _ 
of the same propinguity of blood; but the' doctrine which Viramitrqadaya laid 
down that where the degree of blood relationship furnishes no certain guide 
conferring spiritual benefit as the measure of propingnity gave defendants 
Nos. 1 and 3 the right to be preferred to the plaintiff. In the result, therefore, 
he held that defendants Nos. 1 and 3 were entitled to succeed to Ranchoddas, 
and as upon that finding it was not contended that the decision of the trial 
Court was wrong, he dismissed the appeal with costs. -o 

Now, all the rival claimants are atma bandhus, and among atma bandhus 
when there are qifferent persons claiming to succeed to a propositus, the first 
principle which has to be followed is with regard to propinguity of blood. 
This is quite clear from the case of Jatindra Nath Roy v. Nagendra Nath Roy.' 
In that case, their Lordships of the Privy Council observed (p. 1416): 

- “No doubt propinquity in blood is the primary test; but....the Viramtrodaya brings 
in the conferring of spiritual benefit as the measure of propinquity where the degree 
of blood relationship furnishes no certain guide.” a 
These remarks were subsequently referred to in Balasubrahmanya v. Kub- 
bayya Tevar,? and their Lordships of the Privy Council observed that as bet- 
ween bandhus of the same class the spiritual benefit they confer upon the pro- 
positus is as stated in the Viramitrodaya a ground of preference, but went on 
to explain that it was only when the test of proximity failed that religious 
efficacy came in. It is obvious that if one applies these principles, the person 
on whom one falls upon in the first instance is defendant No. 2, because she is, 
from the point of view of propinquity of blood, nearer to Ranchhoddas than 
either the plaintiff or defendants Nos. 1, 3 or 4. The learned District Judge, . 
however, even so held that she was not entitled to succeed, because, following 
Balkrishna v. Ramkrishna, he came to the conclusion that the plaintiff ought 
to be’ preferred to Nirmalagouri, and then following the two principles laid 
down by their Lordships, he “came to the conclusion that defendants Nos. 1 
and 3 were entitled to prefer to defendant No. 2. 

' The learned advocate for defendant No. 2 contests the validity of the deci- 
sion in Balkrishna v. Ramkrishna. That case proceeded upon the principle 
that under the Mitakshara Hindu law a male bandhu is entitled to preference 
over a female bandhu even though the latter is nearer in degree. The first 
contention which has been made on behalf of defendant No. 4 is that; if at all 
a male bandhu is preferred to a female bandhu, it must be on the ground that 
ghe is not able to confer any religious benefit upon the propositus, and it is 
said, therefore, that the ground of exclusion is really based upon her inability 
to confer any religious benefit upon the propositus; but that doctrine has only 
got to be applied only in case when the first test, which their Lordships of the 
Privy Council mentioned, namely, that of propinquity of blood, failed. It is 
contended in this case that defendant No. 4 is nearer to the propositus. There 
is, therefore, no case for applying the second principle at all. 

The second contention which has been made is that the case of Balkrishna 
v. Ramkrishna is in conflict with an earlier decision of this Court in Saguna 
y. Sadashiv? where the father’s half-sister, though a female, was held entitled 
to preference over the mother’s brother, who was a male. That was, however, 
done on the ground that he was a bandhu ez parte materna. Both these cases 
of Saguna v. Sadashiv and Balkrishna v. Ramkrishna were referred to by 
their Lordships of the Privy Council in Kenchava v. Girimalleppa Channappa.* 


1 (1881) 33 Bom. LR. 1411. ‘gc. 4 Bom. LR. 527. 
2 (1987) 40 Bom. LR. 104, P. C. 4 (1924) LR. 51 I.A. 368, 
3 (1902) LLR. 26 Bom. 710, s.c. 26 Bom. LR. 779. 
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That was itself a case in which a question arose between the male and female 
bandhus of the same degree, though the bandhus were piirt-bandhus, Their 
Lordships of the Privy Council then reviewed the cases both in Bombay and 
in Madras in which to some extent the law is the same as in Bombay Presidency, 
and then they went on to observe (p. 376): 


“Then in Balkrishna v. Ramkrishna (decided ir: 1920 by the High Court of Bombay, 
consisting of the same Judges who decided the case now under appeal) the authority 
of Venkata Narashimha v. Surenani Venkata’ waz followed. The principle that among 
bandhus the male is entitled to preference. over the female—even though the latter is 
nearer in degree—-was accepted as being law for the Bombay Presidency as much as for 
the Madras Presidency; and preference was giv2n to a mother’s sister’s son over a 
brother’s daughter. In that particular case che actual decision would appear to conflict 
with Saguna v. Sadashiv, because it apparently :gnored the supposed prior and para- 
mount claim of paternal over maternal banchus; and it would seem that for some un- 
accountable reason Saguna v. Sadashw was not ched to the Court. Whenever therefore 
the two conflicting principles of preference of the paternal over the maternal line and 
preference of the male over the female sex, in the Presidency of Bombay, have to be 
weighed, the Court which weighs them will have to choose between these two decisions 
of the High Court. 

But it will be seen from this summary that there is no case in the Bombay Presi- 
dency which decides that some preference is nct to be given to male bandhus over 
female. And there is no doubt, indeed the learred counsel for the appellants did not 
contend that there was any doubt, that throughout the rest of India preference for the 
male would be certain.” 

In my opinion, these observations show quite clearly that the principle that 
among bandhus the male is entitled to preference over the female, even though 
the latter is nearer in degree, has been accepted as being law for the Bombay 
Presideney as much as for the Madras Presidency. No doubt, so far as any 


_ conflict may hereafter arise between these principles of preference of the 


paternal over the maternal line and male over the female it was held that the 
law was uncertain, and the Judge, who will have to decide between the two 
when conflicting, will have to choose between the two decisions of this Court 
in Saguna v. Sadashw and Balkrishna v. Ramkrishna; but where there was. 
no such conflict there was no doubt whatso2ver expressed with regard to the 
correctness of the principle that, for example, between bandhus in the paternal 
line preference will have to be given to the male over the female even though 
the female bandhu was nearer in degree than the male bandhus. As a matter 
of fact, even though in the case which was astually decided by their Lordships, 
namely, Kenchava v. Girimallappa Chennappa, the conflict was between male 
and female pttri-bandhus of the same degree, it does not appear that the deci- 
sion would have been otherwise even i the rival claimants were not equally 
nearly related. In my opinion, therefore, in the first instance, among the 
bandhus on the paternal side, namely, defendants Nos. 1, 2, 3 and 4, defendants 
Nos. 1 and 3 exclude defendants Nos. 2 and 4. It is no doubt true that, if at 
all females are excluded by the males, that must be on the ground that-they 
cannot possibly confer any benefit upon the propositus, and the argument which 
has been made on behalf of defendant No. 2 that, in case the doctrine of pro- 
pinquity of blood is to be applied first and it is only when it has not given any 
certain result that the doctrine of religious benefit to the propositus is to be 
considered, it would be difficult to justify a decision to prefer a male over a 
female when the female is more nearly related to the propositus than the male 
(that is for the present leaving aside the question as to what may happen where 
all the bandhus are not related to the deceased on the same side) has weight. 
But whatever that might be, the principle with regard to preferring a male 
bandhu to a female bandhu of even nearer degree where the bandhus are all 
bandhus ex parte paterna has been established in Bombay and has been approv- 


1 (1908) ILR. 31 Mad. 321. 
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ed by their Lordships of the Privy Council. In my opinion, in these circum- 
stances, defendants Nos. 1 and 3 exclude defendants Nos. 2 and 4. As between 
defendants Nos. 1 and 3 on the one hand and plaintiff on the other they are all 
quite near relatives of the propositus, but applying the second principle which 
has been referred to by their Lordships in Jatindra Nath Roy v. Nagendra Nath 
Roy and-Balasubrahmanya v. Subbayya Tever there is no doubt whatsoever 
that defendants Nos. 1 and 3 are entitled to preference over the plaintiff. The 
decision of the two lower Courts is, therefore, obviously correct, and the appeals 
are, therefore, dismissed with costs. 

Certifiéates granted to both defendant No. 2 and the plaintiff. There 
would be no order upon: the application. 


Further appeals were preferred under the Letters Patent. 
The Letters Patent appeals were orderd to be heard by the same Full Bench. 


R. J. Thakor, with B. G. Thakor, for Nirmalagouri. 
N. C. Shah, for Ramniklal. 

V. N. Chhatrapati, for Bhalchandra. 

‘G. 8. Talpade, for Lalji. 


The following authorities were referred to in arguments: Ramkrishna v. 
Shamrao', Girimallappa Channappa v. Kenchava?, Balkrishna v. Ramkrishna,” 
Rajah Venkata Narsimha Appa Rao Bahadur v. Rajah Surenant Venkata 
Purshothama Jagannatha Gopala Row Bahadur,A Vedachela Mudaliar v. 
Subramama Mudaliar, 5 Kenchava v. Girimallappa Channappa,® Jatindra 
Nath Roy v. Nagendra Nath Roy,’ Balasubrahmanya Pandya Thalaivar v. 
Subbayya Tevar, Dattatraya Bhimrao v. Gangaba,2 Viramgauda Lingan- 
gauda v. Y ellappa Shiddappa,'° and RUAY Bappoobhoy v. Cassi- 
bat. 1 7 


CHaana C. J. These appeals raise: a very important question of Hindu 
law as to whether, when applying the test of propinquity in determining who 
is the bandhu to succeed to a propositus, the females are to be excluded and 
the males are to be preferred even though the male may be lower in degree of 
relationship to the female. 

Before reviewing the authorities which have been cited at the bar, it would 
be perhaps better to lay down certain principles which are now well established. 
Mitakshara lays down three classes of bandhus, atma bandhus, miru bandhus 
and matru bandhus, and the line of succession is laid down in order of prefer- 
ence of each class. Atma bandhus come first, then come the pitru bandhus, 
and finally come the matru bandhus. It is also well settled that in deciding 
who is to be preferred'in each class, the test that must be applied is propin- 
quity, the proximity of blood relationship. It is immaterial as to whether a 
particular bandhu is descended ex parte paterna or ex parte materna. It is 
only when the bandhus are of the same nearness of degree in relationship that. 
the question as to whether the particular bandhu is ex parte paterna or es 
parte materna is to be considered, and in that case a bandhu ex parte paterna 
is to be preferred to a bandhu ex parte materna, and that preference is given 
because’ of religious efficacy and the fact that a particular bandhu is in a posi- 
tion to confer’ higher ae benefit upon the propositus than another. There- 


1 (1912) ILR. 26 Bom. 526, > s.c. 26 Bom. LR. 779. 
s.c. 4 Bom. L.R. 315, FB. 7 (1931) L.R. 58 LA. 372, 
2. (1920), I1LR. 4 Bom. 768, . - xE s.c. 33 Bom. LR. 1411 
s.c. 23 Bom. 213. 8 (1937) LR. 65 LA. 93, 
8 (1920) LL.R. 45 Bom. 353, s.c. 40 Bom. L.R. 704. 
sc. 22 Bom. LR. 1442. 9 (1921) ILR. 46 Bom. 541, 
4 (1908) LLR. 31 Mad. 321. s.c. 24 Bom. L.R. 69. 
5 (1921) LR. 48 I.A. 349, 10 [1943] Bom. 259, 
: s.c. 24 Bom. LR. 649, f s.e. 45 Bom. L.R. 17, FB. 
6 (1924) LR. 51 I.A. 368, 11 (1880) L-R. 7 LA. 212. 
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fore, when one has to consider bandhus in a particular class, the main and the 
primary test must be the test of propinquity of relationship. It is only .if 
that test fails that the test of religious efficacy is to be applied. So far, as I 
shall presently point out, there is no dispute as to the position in law. The 
only question that arises for our determinetion is whether, when we apply 
that test and when we find that a female bandhu is nearer in relationship than 
a male bandhu, we should exclude the female bandhu and prefer the. male 
bandhu solely on the ground that the former is a female and the latter is a 
male. If I may put it in a different language, whether we are justified on the 
state of the authorities to discard the test of propinquity merely because the 
result of that test is to prefer a female to a male. In our opinion, the recent 
decisions of the Privy Council make it perfectly clear that the only test that 
has to be applied is the test of propinquity ard that test should not be qualified 
in any way and certainly not because the ~esult of applying that test in a 
particular case may.be the preference of a female to a male. 

Now, first turning to the authorities of our own Court, we have in the first 
place the case of Saguna v. Sadashtwv.1 In that case the father’s half sister was 
preferred to the mother’s brother and the principle on which the case was 
decided, as appears from the Judgment of the learned Chief Justice Sir Law- 
rence Jenkins, was that as between the deceased’s own bandhus those connected 
through the father are to be preferred to those connected through the mother. 
It will be noticed that the two competing bandhus were of the same degree of 
relationship and of the same class and therefore on the facts of that case, with 
respect, the decision was correct. But we must point out that the principle as 
laid' down by the learned Chief Justice is rather wide and does not contain 
the necessary qualification or limitation. If the principle is qualified by the 
statement that when we have bandhus of the same degree in the same class, 
those connected through the father are to be preferred to those connected 
through the mother, then the principle is incontrovertible and has been accept- 
ed as correct by the later Privy Council decisions. Then we come to two deei- 
sions in Balkrishna v. Ramkrishna2 and Girimallappa Channappa v. Kenchava.? 
In both those cases it was laid down that a male bandhu is entitled .to prefer- 
ence over a female bandhu even though the latter is nearer in degree, and Sir 
Norman’ Macleod made it clear in his judgment at p. 359 that the female 
bandhus were excluded by the nine classes of bandhus mentioned in the Mitak- 
shara. What he was really referring to is the three classes, nine being the 
illustrations given of the three classes. Therefore, according to Sir Norman 
Macleod, till all the male bandhus in the three classes were excluded, a female 
bandhu' could not be contemplated at all, and this decision was based on a 
judgment of the Madras High Court in Rajth Venkata Narasimha Appa Rao 
Bahadur v. Rajah Surenan Venkata Purusitothama Jagannatha Gopala Row 
Bahadur. That judgment merely states what was the settled law in that 
Presidency, viz. that a male bandhu was entitled to preference over a female 
bandhu even though the latter was nearer in degree. It is clear that this 
principle can only be supported on the basis zhat religious efficacy and spiritual 
benefit is to be preferred as a test to that of mere propinguity. 

Turning now to the decisions of the Privy Council, we have first the decision 
in Vedachela Mudahar v. Subramania Mudalar.5 In this case the Privy 
Council disapproved of the Madras cases whizh laid down that among bandhus 
of the same class those ex parte paterna were to be preferred to those ex parte 
materna, and at p. 361 in dealing with rules relating to succession of bandhus 
and referring to the passage in Mitakshara their Lordships observed: ‘‘'The 


1 (1902) LLR. 26 Bom. 710, s.c. 23 Bom. LR. 213. 
s.c. 4 Bom. LR. 527. 4 (1908) LLR. 31 Mad. 321. 
2 (1920) ILR. 45 Bom. 353, 5 (1921) LR. 48 LA. 349, 
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ground on which the rule is based is stated in express terms to be ‘nearness’ 
of blood.® They approved of the four rules as laid down in Muthusami v. 
Muthukumaraswami,' and the fourth rule to which attention may be drawn is, 
‘‘that as between bandhus of the same class, the spiritual benefit they confer 
upon the propositus is as stated in Viramitrodaya, a ground of preference.”’ 
And ultimately, towards the end of the judgment they base their decision 
upon the fact that the bandhu in whose favour they were deciding was nearer 
in degree to the propositus. The next case to which reference might be made 
is Kenchava v. Girimallappa Channappa.2 That was an appeal from the 
decision of this Court to which we have already referred, viz. Girimallappa v. 
Kenchava. Their Lordships point out that the principle that among bandhus 
the male is entitled to preference over the female—even though the latter is 
nearer in degree—was accepted as being law for the Bombay Presidency as 
much as for the Madras Presidency, and they refer to the case of Balkrishna 
v. Ramkrishna and they point out that that decision is in conflict with Saguna 
v. Sadashiwv because it will be noticed that in Saguna v. Sadashiv 
a female was preferred to a male bandhu. That was, as I have 
pointed out earlier, on the ground of that particular bandhu being ez parte 
paterna in preference to the other bandhu who was ex parte materna. Their 
Lordships realised the conflict that arises between the two views taken 
in Saguna v. Sadashiv and Balkrishna v. Ramkrishna, because if Balkrishna 
y. Ramkrishna was good law then the female bandhu could not have been pre- 
ferred as was done in Saguna v. Sadashiv; and therefore their Lordships go 
on to state (p. 376): 

“Whenever therefore the two conflicting principles of preference of the paternal over 
the maternal line and prefernce of the male over the female sex, in .the Presidency of 
Bombey, have to be weighed, the Court which weighs them will have to choose between 
these two decisions of the High Court.” 

Then they have observed (p. 377): 

“But it will be seen from this summary that there is no case in the Bombay Presidency 
which decides that some preference is not to be given to male bandhus over female. And 
there is no doubt, indeed the learned counsel for the appellants did not contend that 
there was any doubt, that throughout the rest of India preference for the male would be 
certain. n - us on 
Reliance is placed on this passage for the contention that the Privy Council 
has taken the view that in Bombay some preference should be given to the male 
bandhus over the female. In our opinion, their Lordships of the Privy Coun- 
cil have not decided this question, but have left it at large. They have merely 
pointed out the conflict and they have also pointed out that there is no direct 
decision which takes the contrary view to the view taken in Balkrishna v. Ram- 
krishna. With very great respect to their Lordships, they seem to have over- 
looked the fact that in Saguna v. Sadashiv itself a female bandhu was prefer- 
red to a male bandhu, and further their Lordships’ attention was not drawn 
to the fact that in Bombay unlike Madras the position with regard to female 
heirs is very different and a daughter or a sister can be a full heir, a position 
very different from the position the females occupy under the Hindu law as 
interpreted in the Presidency of Madras. In this particular case the res- 
pondent was not represented and therefore it may be that the contrary point 
of view was not properly presented. to their Lordships. Then we have the 
later case in Jatindra Nath Roy v. Nagendra Nath Roy, and in this case their 
Lordships again emphasise. the test of propinquity. At p. 379 their Lordships 
say that propinquity in blood is the primary test and they consider that con- 
ferring .of spiritual benefit may only be considered when blood relationship 


1 (1922) ILR. 16 Mad. 28, 30. 3 (1931) L.R. 58 I.A. 372, 
2 (1924) LR. 51 LA. 368, g.c. 33 Bom. LR. 144. 
8.. 26 Bom. L.R. T79. 
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furnishes no certain guide. And finally, we come to the most recent pronounce- 
ment of the Privy Council, Balasubrahmanya Pandya Thalaivar v. Subbayya 
Tevar.1 There their Lordships lay down in the words of the head-note which 
correctly gives the effect of the decision that 

“the principle of proximity ot blood relationshin applies to cognatic succession, and in 
determining, therefore, which cf two atma bandhus is entitled to succeed to the estate 
of a propositus nearness of degree and not religious efficacy is the proper test to apply. 
Religious effacy is an admissikle test, but is only applicable when atma hbandhus are 
equal in degree.” 
The law could not havd been more clearly stated than in these words of the 


decision of the Privy Council. Therefore, the test of religious efficacy 1s only~ 


permissible when the test of proximity of blood relationship fails or is not 
available. But if the test of proximity of blood relationship can be applied, 
then the Court has not to look further to consider the test df religious efficacy 
at all. It is also important to note that their Lordships have not suggested 
any qualification or limitation to the test of proximity of blood. It is true 
that their Lordships were rot considering the case of female bandhus, but it 
is difficult to understand why that test would not be a proper test merely 
because in a particular case the test was satisfied by a female bandhu being 
__nearer in relationship to the -propositus. The only reason why a female ean 
‘be excluded is because she does not satisfy the test of religious efficacy. But 
once the Privy Council rules out the test of religious efficacy and considers the 
test of blood relationship to be the primary test, then no logical ground remains 
’ for excluding a female bandhu in preference to a male bandhu. 

Mr. Shah has argued that a limited application might be made of the prin- 
ciple of religious efficacy so that in a particular class of bandhus males should 
be preferred to females even though females may be nearer in relationship. 
This argument cannot be accepted because it neither accepts the one nor the 
other test. Logically, if the test of blood r2lationship is accepted, then if the 
female bandhu is nearer in degree she musi be preferred to the male. If, on 
the other hand, the other test is accepted, then, as rightly held in the two cases 
Balkrishna v. Ramkrishna and Girimallappa v. Kenchava, the female bandhus 
must be excluded till all the male bandhus tave been considered falling in all 
the three classes mentioned in the Mitakshara. I do not think that in view of the 
latest pronouncement of the Privy Council the Courts have been left any 
option to consider the rival claims of the <est of blood relationship and the 
test of religious efficacy. As the Privy Council has given the pride of place 
to the test of blood relationship, we must apply that test even though the result 
might be that in a particular case a female bandhu might be preferred to a 
male bandhu. We might refer to the obsarvations of Mr. Justice Shah in 
Dattatraya Bhimrao v. Gangabai? on this point. Althongh these observations 
are obiter, they deserve the respect which any observation of so close a student 
of Hindu law as Mr. Justice Shah deserves, and it might be pointed out that 
Mr. Justice Shah in 1921 expressed an opinion which ultimately was accepted 
by the Privy Council in later decisions. ‘These observations are at p. 550. 
There Mr. Justice Shah emphasises the fact that the test of propinquity alone 
must be determinative of the right to inherit in the case of distant blood rela- 
tions. Having considered that that was the proper test, he then goes on to 
consider the question of female bandhus in the Province of Bombay, and he 


points out that in the case of females their rights are recognized im this pro-- 


vince to an extent to which they are not recognized in any other part of India 
governed by the Mitakshara law. Then he deals with the case of a sister who 
is given a place in the line of heirs in this Presidency which has not been 
assigned to her in Madras or elsewhere, anc he takes the view that as far as 
this Province is concerned the doctrine of propinquity has so far been applied 


1 (1937) L.R. 65 I.A. 93, 2 (1921) ILR. 46 Bom. 541, 
s.c. 40 Bom. L.R. 704. s.c. 24 Bom. L.R. 69. 
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without giving any general preference to male bandhus over the female 
bafidhus. He also points out the anomaly that would result if the view was 
accepted that male bandhus should be preferred to female bandhus. The 
result would be that some of the nearest female relations would be postponed 
to very distant male relations. We might also point out that as far back as 
1880 their Lordships of the Privy Council themselves realized and emphasised 
the different view of the law that prevailed in this Province with regard to 
aa ee In Lulloobhoy Bappoobhoy v. Cassibai,1 their Lordships say 
p { 

“The principle of the general incapacity of women for inheritance, founded on the 
text just referred to, has not been adopted in Western India, where, for example, sisters 
are competent to inherit,” 

Therefore, we feel, that in the view that we are taking we are being consistent 
with the view always taken in this Province as to the position of women in the 
line of heirs under Hindu law. 

In our opinion, therefore, the principle enunciated in Balkrishna v. Ram- 
krishna and Garimallappa Channappa v. Kenchava that under Mitakshara 
Hindu law as applied to this Province a male bandhu is entitled to preference 
over a female bandhu even though the latter is nearer in degree, is not a cor- 
rect principle of law. In our opinion, the proper test to apply is to determine 
im which particular class a bandhu falls among the three classes enumerated 
by Mitakshdra and preference should be given to the class enumerated first 
over the classes enumerated subsequently. The next test to apply would be 
to determine which bandhu is nearer in degree of relationship as coming within 
a particular class. If a female is nearer in relationship, then she should be 
preferred to a male bandhu. If there are two bandhus of equal relationship tc 
the propositus, then only the test of religious efficacy should be applied and in 
that case a male bandhu may be preferred to a female bandhu. 

The result of applying this test would be that the Second Appeal No. 446 
of 1948 would be dismissed’ with costs throughout and Letters Patent Appeals 
Nos. 11, 12 and 13 of 1946 will succeed. Suit No. 53 of 1939 will be decreed 
and suits Nos. 77 of 1939 and 289 of 1939 will be dismissed with costs. The 
Letters Patent appeals will be allowed with costs and also costs in the second 
appeal, and the parties will bear their own costs of the first appeal Court 


below. 
Order accordingly. 


$ (1880) LR, 7 LA. 212, 
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APPELLATE CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
RATILAL NATHUBHAI SHAH v. RASIKLAL MAGANLAL MEHTA.” 


Indian Registration Act (XVI of 1908), Secs. 34, 33°1) (a), 32—Agent signing a deed of sale 
under power-of-attorney-—Power-of-attorney signed before Magistrate and not before 
Registrar—Whether agent a person executing document. 

A house, which was in the occupation of defendants as tenants, was sold by its 
owners to plaintiffs. The owners, who resided in British India, empowered an agent 
to affix signature to the deed of sale and to admit execution thereof before the 
Registrar of documents. The power-of-attorney was executed before a Magistrate; 
but was not executed before and authenticated by the Registrar as required by 
s. 33(1) (a) of the Indian Registration Act, 1908. The deed of sale was executed by 
the agent who admitied its execution before the Registrar. In a suit for ejectment 
by the plaintiffs, the defendants contended that the plaintiffs were not entitled to 
sue, because the deed of sale was not validly registered :— 

Held, that the registration of the deed wes valid, inasmuch as the agent was a 
person executing the document within the meaning of s. 34 of the Act. 

. Mohammed Ewaz v. Birj Lal? and Sitaram Laxmanrao v. Dharmasukhram Tan- 
sukhram,; followed. 

The Full Bench decision in Sitaram Laxiranrao v. Dharmasukhram Tansukhram 
is not overruled by the decision of the Privy Council in Puran Chand Nahatta v. 
v. Monmotho Nath Mukherjee, 


Suir for possession of a house, 

The house in dispute was situated at Ghogha and was in the occupation of 
Ratilal and Bai Pushpa (defendanis) as tenants. It belonged tò two persons, 
Vinodrai and Sumantrai, whose permanent vesidence was at Bhavnagar, though 
they lived in Bombay for business. 

The owners Vinodrai and Sumantrai agreed to sell the house to Rasiklal 
and others (plaintiffs) for Rs. 35,000. Or March 20, 1946, they empowered 
their agent Indulal to affix his signature to the deed of sale on their behalf 
and to admit execution of the deed before the Registrar of documents. The 
requisite power-of-attorney was executed before a Presidency Magistrate in 
Bombay. Accordingly Indulal signed the deed of sale on May 16, 1946, and 
admitted execution of the deed before the Registrar by whom the document 
was registered. 

On October 2, 1946, the plaintiffs sued the defendants in ejectment. The 
defendants contended among other things that the plaintiffs were not entitled 
to sue as the deed of sale was not validly zegistered. The objection was that 
the power-of-attorney not having been exe2zuted before and authenticated by 
the Registrar as required by s. 83(1)(a) of the Indian Registration Act, 1908, 
was ineffective to permit Indulal in admitting execution under s. 34 of the 
Act. 

Before the trial J udge the objection was found to have no substance in it. The 
contention then took the shape that the power-of-attorney authorised Indulal 
to affix his signature to the deed, and as ‘‘the person executing’? the deed 
Indulal was entitled to admit execution before the Registrar. 

The trial Judge accepted the contention, held the deed to be validly register- 
ed, and decreed the suit, observing as follows :— 


* Dectded, November 8, 1949, Second Ghoga, in Regular Civil Suit No. 6 of 1946. 
Appeal No. 318 of 1948, from the decision 1 (877) LR. 4 I.A. 166. 
of J. A. Clerence Smith, Asssitant Judge 2 ep aw 51 Bom. 971, 
at Ahmedabad, in Appeal No. 189 see 1947, 29 Bom. LR. 1124 FB. 
confirming the decree passed by V. R. 3 (1927) TR 55 LA. 8L, 
Shah, Civil Judge (Junior Division), at 5.c, 30 Bom. L.R. 783. 


stat 
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“It was argued on behalf of defendant No. 1 that the reasoning adopted by the Privy 
Céuncil in Puran Chand v. Manmotha Nath (80 Bom. L. R. 783) is absolutely inconsis- 
tent with the reasoning on which the decision in 29 Bom. L. R. 1124 is based, and hence 
the latter case should be deemed to have been overruled by the Privy Council. I do 
agree that the words used by their Lordships in defining the term ‘executing’ seem to 
exclude an agent from that category of persons; because an agent does not enter into 
any obligations under the deed to which he has put the signature of his principal by 
his hand. But it must be borne in mind that the only point before their Lordships for 
decision was, whether a principal is a ‘person executing’ the document for the purposes 
of s. 34 of the Act. Their Lordships were not called upon and do not seem to have 
attempted an exhaustive definition of the term ‘person executing’. No cases seem to 
have been cited at the bar, at least no reference is made to any decided case in their 
Lordships’ judgment. The question whether an agent signing on behalf of the principal 
is included in the ,words ‘person executing’ was expressly left open in the judgment 
under appeal; and if their Lordships meant to decide that open question also some definite 
indication of their Lordships’ intention ought to be found in the. judgment.... I prefer to 
accept the opinjon that the Privy Council case (30 Bom. L. R. 783) has not overruled 
the Full Bench case in 29 Bom. L. R. 1124.” 

The decree was, on appeal, affirmed by the Assistant Judge, who observed: 

“In this case the presentation of the document cannot be called in question since it 
was presented by the assignees nor can it be said that the agent of the vendor had no 
authority to admit execution, there being a specific provision empowering him to do so 
in the power of attorney. The only thing’ wrong is that the power of attorney was exe- 
cuted before a Presidency Magistrate instead of a Registrar. It has never been suggested 
that the vendors did not intend to empower the agent to carry out this transaction. I 
therefore hold that the defect in procedure is a mere irregularity covered by s. 89 of the 
Registration Act, and not a defect deprivmg him of jurisdiction. I would add that it 
would be monstrous if a person having no connection whatever with the document, nei- 
ther suffering from it nor gaining from it, were able to challenge its validity against the 
united consent of both the parties to the document on such a defect of procedure.” 

The defendants appealed to the High Court. 
C. K. Shah, for the appellants. 
R. J. Thakor, with B. G. Rao, for the respondents. 


CHacua C.J. The question of law that arises in this second appeal is whether 
a full bench decision of this Court in Sitaram Larmanrao v. Dharmasukhram 
Tansukhran’ is no longer good law in view of-the decision of the Privy Coun- 
cilin Puran Chand Nahatta v. Monmotho-Nath Mukherjee. - 
A few facts may be stated in order to understand the point of law that has 
-been debated at the bar. The plaintiffs are vendees of a certain property and 
the property was sold to them by.one Vinodrai and Sumantrai who executed a 
power-of-attorney on March-20, 1946, in favour of one Indulal, and it was in 
pursuance of this power-of-attorney that Indulal éxecuted the sale in favour 
of the plaintiffs. The defendants, ‘who: Were the tenants of the vendors, chal- 
lenged the plaintiffs’ title fo thé property in the suit which the plaintiffs filed 
for ejectment of the defendants and for possession of. the property. 
The contention of Mr. Shah on behalf of the appellants is that the conveyance 
has not been properly registered and there is no title in the plaintiffs because 
there is no proper admission of execution under s. 34 of the Indian Registra- 
tion Act. Section 34 contemplates admission of execution either by persons 
executing a document or their representatives, assigns or agents authorised as 
aforesaid. In this case Indulal cannot fall in the category of authorised agents 
because it has been found as a fact by both the lower'Courts that the power- 
: of-attorney execùted`in his favour by the vendors.was not authenticated by 
the Registrar or the Sub-Registrar as required by s. 33(1) (a) of the Indian 
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Registration Act. Therefore, the registration would only be proper provided 
Indulal can be considered to be a person executing the document within *the 
meaning of s. 84(1). Now, the two rival contentions are that the person exe- 
cuting a document as required by s. 34(2) is a person who incurs obligations 
by executing the document. It is not the person who merely puts his signa- 
ture to the document and acts as the attorney of the party who incurs obliga- 
tions under the document. The other cont2ntion is that the person executing 
the document-is the person who puts his signature to the document, whether 
he is the person who incurs obligations oz not. The mere signature to the 
document is sufficient to make the person putting that signature the executant ° 
of the document. If the matter was res integra we would certainly have attach- 
ed considerable importance to the argument advanced by Mr. Shah that 
taking a logical view of the section a distinction is made between the person 
executing the documeht and his agent, and therefore in*the first category 
we could only have persons who are the real parties to the document and who 
incur obligatiors under the document, anc m the latter category would fall 
persons who without incurring any obligazions merely execute the document 
as the constituted attorneys of the party to the document. But the matter 
is not res integra and is decided by a full bench of this Court. 

The question first came to be considered by a division bench in Balkrishna 
Raoji v. Parasharam Mahadeo. The division bench consisting of Sir Norman 
Macleod, Chief Justice, and Mr. Justice Cramp took the view that the expres- 
sion ‘‘person executing the document’’ used in s. 33 of the Indian Registra- 
_tion Act is the principal who is a party tc the document and that expression 
cannot apply to an agent who merely puts his signature to the document. 
This decision came to be considered subsequently by a full bench in the 
case to which I have already referred, viz. Sitaram v. Dharmasukhram, and 
in that case Sir Amberson Marten, Chief Justice, Mr. Justife Kemp and 
Mr. Justice. Blackwell took the view that the decision of the division bench 
was erroneous nd that the expression ‘‘pezson executing the document’’ used 
in s. 83 meant the person who actually signed the document. Two reasons 
influenced Sir Amberson Marten and his two learned colleagues to take that 
view. The first was the observations of the Privy Council in Mohammed Ewaz 
v. Birj Lall.? At p. 171 their Lordships dealing with s. 34 observed: 

“There the persons described are the persons executing the document—not those 
who on the face of the deed are parties to it, or by whom it purports to have been exe- 
cuted, but those who have actually executed it.” 
` Nothing could be clearer or more categorie than this opinion. It is true, as 
observed by Sir Amberson Marten himself, that that particular observation of 
the Privy Council was obiter, but Sir Amberson Marten adds that it is a 
dictum of such importance that speaking for himself he should have been 
prepared to follow it as a guide, unless scme very good reasous were shown 
to him to the contrary. The second reason which influenced the bench to 
come to that conclusion was the fact that the view of the Privy Council had 
been followed at the Registrar’s office for she last 50 years or so and that if 
a different view was taken, many titles would be unsettled. If that consider- 
ation weighed with Sir Amberson Marten and his colleagues, it should weigh 
with. greater force with us, because the full bench decision was given in 1927 
and we are now in 1949 and the view of the law as enunciated in Sitaram v. 
Dharmasukhram has always been accepted all over the Province as the correct 
view. If a contrary view was taken, the danger of disturbing and unsettling 
titles would be much greater than was at. the time when the full bench 
considered this matter. 


1 (1926) LL.R. 50 Bom. 628, 2 (1877) L-R. 4 LA. 168, 
s.c. 28 Bom. L-R. 949, l 


1949,] BATILAL NATHUBHAL V. RASIKLAL MAGANLAL (4.c.5.)—ChaglaC. J. 841 


Now let us see whether the decision of the Privy Council in’ Puran Chand 
v. Monmotho Nath compels us to take the view that notwithstanding serious 
practical difficulties we must hold that the view taken by the full bench is 
no longer the eorrect view. It is important to note what the facta were which 
led the Privy Council to make certain observations as to the correct interpre- 
tation of s. 33 of the Indian Registration Act. The conveyance was signed 
not by the principal but by his agent and the acknowledgment under s. 34 
was made neither by the principal nor by his agent who had executed the 
conveyance, but by another agent who was appointed by the principal for 
the purpose of admitting execution. The contention put forward was that 
although the power-of-attorney given to the second agent was a perfectly 
valid power, he could not be considered an agent within the second part of 
s. 34 because he was not appointed by the person executing the conveyance 
but was appointed by the principal himself. Therefore, the contention went 
to this length that the actual party to the document who incurred obligations 
could not either himself admit execution if he had not signed the conveyauce, 
nor could he-:appoint an agent for the purpose of admitting execution.- Only 
the person who actually signed the document could admit execution, and if 
he was not in a position to do so, he alone could appoint an agent for the 
purpose of admitting execution. The Privy Council rejected this contention, 
-observing that it was important to emphasise what the actual position was. 
They held that the second agent was perfectly competent to admit execution 
under s. 34 as he had a proper power-of-attorney from the first agent who 
had executed the conveyance. The observations on which reliance is placed 
appear at p. 84 of the judgment. Their Lordships say: Hence the wor ds 
‘person executing’ in the Act cannot be read merely as ‘ person. signing’. ”? 
If the matter had stood thus, there would be no difficulty in reconciling ‘this 
judgment with that of the earlier Privy Council judgment in Mohammad Ewaz 
v. Birj Lal. But their Lordships go on to say: “They mean something 
more, namely the person who.by a valid execution enters into obligation under 
the instrument.’’ Therefore, their Lordships. do suggest that the words 
‘‘nergon executing’? used in the Act must refer only to a person who enters 
into obligations under the instrument and not a person who merely signs the 
document. Then their Lordships go on to say (p. 84) : 

“When the appearance referred to is for the purpose of admitting the execution 
already accomplished, there is nothing to prevent the executing person appearing either 
in person or by any authorised and competent attorney in order to make a valid ad- 
mission.” ~ 
This is really the decision of their Lordships on the contention put forward 
before them. We do not ignore the fact that the passage we have referred 
to does lend considerable support to Mr. Shah’s contention that the view 
taken by their Lordships as to the correct meaning of the expression ‘“‘person 
executing the document’’ is different from the view taken by the full bench. 
But the difficulty in Mr. Shah’s way is that there is an equally emphatic inter- 
pretation of s. 34 to the contrary by the Privy Council itself in Mohammad 
Ewaz v. Birj Lall. Therefore, the utmost that could be said in favour of Mr. 
Shah is that we have two conflicting views as to the interpretation of s. 34 
arrived at by -the same august tribunal, and unfortunately in Puran Chand v. 
Monmotho Nath the Privy Council has not considered their own earlier decision 
in Mohammad Ewaz v. Birj Lall. 

In view of this state ofthe law, we see no reason why we should take the 
view that the full bench decision of this Court is overruled, especially as it 
could only be suggested that it was overruled by implication by the Privy 
Council in Puran Chand v. Monmotho Nath. If Mohammad Ewaz v. Birj 
Lall was not there which has taken a different view, we might have had serious- 
ly to consider whether we should not accept Mr. Shah’s view as givén expres- 
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sion to in Puran Chand v. Monmotho Nath. As I said earlier, in view of the 
different observations of the Privy Council in Mohammad Ewaz v. Birj 3 Dull 
fortunately, we are not drivan to that conclusion. 

The result is that we must hold that the law laid down in Sitaram v. Dharma- 
sukhram is still good law. We therefore confirm the decree of the lower 
appellate Court and dismiss the appeal. No order as to costs of the appeal. 


Appeal dismissed. 


Before Mr. Justice Dixit. 


LAXMIPATIRAO SHRINIWASRAO DESHPANDE v. KRISTRAO 
BHIMRAO DESHPANDE.” ; 


Hindu law—Debts—Debt by fatker—Avyavaharika debt—Decree for mesne profits against 
jather—Son’s liability to pay such debt. 


Under Hindu law a son is liable to pay the debt of his father in respect of a lia- 
bility incurred by the latter in relation to a cecree for mesne profits. 

In a suit filed by the plaintiff against a Hindu father the latter contended that he 
and not the plaintiff was tne owner of the suit property. There was a bona fide 
dispute between these parties as regards the right to this property which was in the 
defendants’ possession. The suit ended in a decree in favour of the plaintiff. The 
plaintiff then applied to have the amount of mesne profits awarded to him under the 

. decree as confirmed in second appeal and accordingly a final decree was passed. In 
execution of the decree for the amount of mzsne profits the plaintiff purchased the 
suit property, but when he attempted to tak2 possessoin of it, the defendant's son 
resisted, contending that the sale was not bincing on him and that he was not liable 
to pay the amount of the mesne profits as the debt in respect of whith the liability 
was sought to be enforced was an avyavahanka debt :— 

Held, that the defendant’s son was liable in respect of the debt of his father in- 
curred in connection with the decree for the amount of mesne profits. 

Govindprasad v, Raghunathprasad, distinguished. 

Bal v. Maneklal,* Ramasubramania v. Sivakami Ammal’ Hemraj v. Khem Chand,‘ 

and Natasayyan v. Ponnusa-mi,* referred to. 


OnE Trimal filed suit No. 558 of 1902 against Laxmipatirao Deshpande, who 
was the father of Shrinivas (defendant No. 1), the husband of Shekubai 
(defendant No. 3) and the grandfather of Laxmipatirao Shrinivas Deshpande 
(defendant No. 2). In ths suit Trimal claimed a one- share in the 
estate of one Hanmant who had left a widow Gangabai’ who died in 1898, 
without leaving any issue. The suit propersy was in possession of Laxmipati- 
rao Deshpande. One Bhimrao too, who cied pending the suit, claimed a 
one-fifth -share in the estate of Hanmant. After Bhimrao’s death his widow 
Savitribai (plaintiff No. 2) was brought on the record. She adopted Krist- 
rao (plaintiff No. 1) on April 23, 1942. The suit ended in a decree in favour 
of Trimal and plaintiff No. 2 was also awarded a one-fifth share in the suit 
property. On appeal the decree of the trial Court was confirmed with slight 
modifications. A second appeal to the High Court was dismissed. 

Plaintiff No. 2 obtained possession of her share in the property on about 
June 28, 1923. She then applied for having the mesne profits awarded to her 
under the decree in the suit of 1902 as confirmed by the High Court, ascer- 
tained and for a final decreas to be drawn up. A final decree was passed on 


* Decided, January 25, 1950. Second 1943 
Appeal No, 788 of 1947, against the deci- 1 (1938) 41 Bom L.R. 589, FB. 
sion of R. D. Shinde, District Judge at 2 aes 34 Bom. L.R. 55, 66-70. 
Dharwar, in Appeal No. 162 of 1945, revers- 3 [1925] ALR. Mad. 841. 
ing the decree passed R. M. Kulkarni, a a e 
Joint Civil Judge at Hubli, in Suit No. 69 of 5 (1892) LLR. 16 Mad. 99 


— 


$ 
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March 25, 1926, under which plaintiff No. 2 became entitled to recover mesne 
pwofits to ‘the extent of Rs. 4,375 with interest at twelve per cent. from the date 
of the final decree in respect of her one-fifth share. Plaintiff No. 2 then applied 
in execution to: recover the amount of mesne profits by attachment and sale 
of certain lands. In the execution proceedings three sales were held on March 
7, 1941, and plaintiff No. 2 purchased at these sales the suit lands. Plaintiff 
No. 2 was given three sale certificates by the Court. Thereafter when plaintiff 
No. 2 attempted to take possession of these lands through the revenue officers, 
defendant No. 2 objected to the possession being given on the ground that the 
ee were not binding on him and did not affect his share in the lands 
sol 


On March 5, 1943, the plaintiffs filed the present suit against the defendants 
alleging that defendant No. 2 had no right to resist the delivery of possession, 
that the auction sales were binding on him as the debt under the decree was 
incurred by his father, uncle and grandfather and that the entire lands in- 
eluding the interest of ‘defendant No. 2 were sold to pay off the decretal debt. 
The trial Judge dismissed the plaintiffs’ suit. In his judgment he observed 
as follows :— 

“But his further anaa that the debt partakes of the character of what is called 
an avyavaharika debt has considerable force on the facts of the case having regard io the 
principles enunciated in the very recent full bench ruling already quoted above from 
Govind Prasad v. Raghunath Prasad, 41 Bom. L. R. 589. All the Judges who constituted 
the full bench have given separate judgments discussing exhaustively the case law on the 
point and laying down for the guidance of the Subordinate Courts in what sense the 
term avyavaharika should be understood. Their Lordships have also made it clear that 
each case requires to be decided largely on its gwn peculiar facts. As I stated, the present 
suit bears a strange resemblance to the facts of the reported case. I showed above how 
it appears that Laxmipatirao had not even a shadow of title to the lands of which he 
was in wrongful possession and how in spite of the first warning he had received by 
the suit of Bhimarao he had persisted in retaining wrongful enjoyment of the Jands until 
L.CS. No. 558 of 1902 was litigated. His sons also persisted after his death in such 
wrongful enjoyment until the litigation was decided in the High -Court and until the 
present plaintiff No. 2 could recover possession of her share. Though this conduct can- 
not be said to have incurred any criminal liability to sustain a prosecution in a criminal 
Court, it was certainly an act which was ‘immoral, illegal or dishonest? in the words 
of Beaumont CJ. so as to make it an avyavaherika debt. As Lokur J. put it at page 
608 of the report: “The real test ought to be whether the debt arose out of any act of the 


father repugnant to good morals or illegal or dishonest. To exempt the son from liability 
the father’s act which gave rise to the debt need not be necessarily criminal...... This 


shows that criminality is only one of the reasons for regarding the father’s act as repug- 
nant to good morals. Criminality- is thus not the only reason to conclude the question. 
In that reported case defendant No. 3 who had no interest in or right to the movables 
which came into his possession knew thai there was a dispute as regards the title to 
them and made it ipocible for their being returned to the rightful owner. He meed- 
lessly imtermeddled with another’s property and made himself answerable. His con- 
duct was considered to be certainly ‘opposed to good morals’ and his son was held not 
Hable for the debt arising out of such conduct of his father. No doubt the liberal inter- 
pretation adopted in Govind Prasad v. Raghunath Prasad (41 Bom. L. R. 589) might 
enable many Hindu sons to evade the debts of their fathers. But their Lordships have 
indicated that the theory of pious obligation which is itself repugnant to common law 
in foisting the Hability of one person on another is subject to strict exceptions and that 
thé liability should not be strained beyond reasonable limits. The learned pleader for 
the plaintiffs argued that the above ruling can be distinguished as not applicable to this 
case. But in the light of the facts stated by me above as to how Laxmipatirao and the 
` father of the present defendant No. 2 were in wrongful enjoyment dishonestly in spite 
of warning in a previous litigation, their conduct was just like that of defendant No. 3 
in.the reported case. It is to-be noted that even interest at 12 per cent. had been awarded 
-on the amount on mesne profits under the decree, ex. 66. That gives an idea as to how 

dishonest or contumacious their conduct was considered to be by the Court in awarding 


ł 
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mesne profits. Defendant No. 2 of this suit was not a party to any of those proceedings 
and for the reasons given above is not bound by that huge decretal debt.” ° 


On appeal the District Judge set aside the decree of the trial Court and 
granted the plaintiffs a decree for possession together with mesne profits, 
observing, in his judgment, as follows :— 


“It is not defendant No. 2’s case that his grand-father and father were wrongfully in 
possession of the lands thus invitmg on them and their sons a liability to pay mesne 
profits. An avyavaharika debt, as held by the Bombay High Court, is a debt which is 
illegal, dishonest or immoral and incurred for a dishonest purpose. If a party claims 
& property as his own and another party claims interest in it and ultimately succeeds 
in getting a decree for possession of that property and the person who has been in 
possession claiming it as owner is subsequently deprived of kis possession under a 
decree of a Court and during the time of his possession he had derived full benefit of 
the income accruing from the property, it cannct be urged by his sons, when faced 
with a liability to pay mesne profits, that the debt was avyavaharika. The learned 
Civil Judge has referred to a suit by Bhimarao which preceded the suit of 1902, but I 
do not find on record any evidence about what taat suit was about. He has observed 
as follows: 


‘I showed above how it appears that Laxmipatirao had not even a shadow of title 
to the lands of which he was in wrongful possession and how in spite of the first 
warning he had received by the suit of Bhimrao ke had persisted in retaining wrongful 
enjoyment of the lands until Long Cause Suit No. 558 of 1902 was litigated. His sons 
also persisted after his death in such wrongful enjoyment until the litigation was 
decided in the High Court and until the present plaintiff No, 2 could recover possession 
of her share. Though this conduct cannot be zaid to have incurred any criminal 
liability to sustain a prosecution in a criminal Court, it was certainly an act which wag 
‘Immoral, illegal and dishonest’ in the words of Beaumont C.J. so as to make it an 
avyavahartk debt’ z 


I do not accept this reasoning of his to be correct. Laxmipatirao had asserted a title to 
the lands on the ground that his father Shrinivas had been adopted in Dvyamushyana 
form and even if ultimately the defence was nct accepted by the Courts, it cannot 
be said that at the inception the retention of the property was immoral or dishonest. 
Defendant No. 2 has made himself liable by setting up his own claim of ownership 
under a family arrangement between himself and the father of defendant No. 1. In a 
recent case of the Privy Council in Hemraj v. Khem Chand (46 Bom. LR. 503, pc.) the 
Judicial Committee have stated at page 507, ‘It also appears clear on principle and on 
authority, that examination of the nature or character of the debt should be made with 
reference to the time when it originated, in other words, when the liability was first 
incurred by the father. If on such examination, it is found that at its inception the 
debt was not tarnished or tainted with immorality or illegality, then it must be held 
that it would be binding on the son. This princivle, stated as rule 1 by Venkatsubba 
and Madhavan Nair JJ. in Muthammal v. Sivakami Ammal (1925 M.W.N. 371) at pages 
377, 381, respectively in language almost identical is amply borne out by numerous 
authorities which they have examined. With regard to rule 1, Beaumont ©. J. has 
referred to it in the full bench decision (Govind Prasad v. Raghunath Prasad, (41 Bom. 
L.R. 589) and said, I am not sure that I appreciate its meaning’ while Lokur J. 
characterised it as, ‘somewhat misleading’, but the Privy Council have accepted the 
principle enunciated by Venkatsubba Rao J. The Judicial Committee further observ- 
ed (at page 509) ‘The subsequent dishonest conduct of Danpal, which led to the suit 
and the decree so much relied upon by the Courts in India and made the basis of their 
decision, cannot in their Lordships’ view affect the nature of the father’s debt which 
at its inception was a just and true debt? The Bombay full bench case Govind Prasad 
v. Raghunath Prasal was referred to in the above case by the Judicial Committee, 
though it does not appear to have been discussed. I hold on the facts of the present 
case that the plea taken by defendant No. 2 in the lower Court that the debt was 
‘avyavaharika cannot be sustained, and therefore, I do not accept the finding of the 
learned Civil Judge that it is so.” 


Defendant No. 2 appealed to the High Court. 


F 
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- K. G. Datar, for the appellant. 
V. N. Lokur, for respondents Nos. 1 and 2. 


Dratr J. This second appeal raises a question of Hindu law which is 
whether a Hindu son is liable to pay the debt. of his father in respect of a lia- 
bility incurred by him in relation to a decree for mesne profits, 

The appellant who is the son of defendant No. 1 contends that he is not 
lable to pay the debt because the debt is avyavahartka, and the question is 
whether the contention is well founded. The facts necessary to understand 
the question may be shortly stated. 

The suit giving rise to this appeal has a genesis in a suit instituted as long 
ago as 1902. That was Suit No. 558 of 1902 on the file of the Second Class 
Joint Subordinate Judge, Hubli. The suit was brought by one Trimal or 
Timappa Bhimra¢ claiming a 1/5th share in the estate of one Hanmant who 
had left a widow Gangabai and who died in 1898 without leaving any issue. 
The property in respect of which the suit was brought was in possession of 
defendant No. 1 in that suit who is the grandfather of the present appellant. 
Defendant No. 13 in that suit was one Bhimrao who died during the pendency 
of the suit and his widow was brought upon the record. Bhimrao too claimed 
a 1/5th share in the estate of Hanmant. Bhimrao’s widow is plaintiff No. 2 
in this suit. Plaintiff No. 2 took in adoption plaintiff No. 1 on April 23, 1942. 

It is not necessary to set out at length the history of the litigation except 
to mention the fact that the suit ended in a decree in favour of the plaintiff in 


‘that suit, and defendant No. 13 in that suit, who is plaintiff No. 2 in this suit, 


was also awarded a 1/5th share in the property in dispute in that suit. The 
decree was challenged in a first appeal by Appeal No. 233 of 1908; but the 
lower appellate Court confirmed the trial Court’s decree with a slight variation. 
There was then a second appeal to this Court, being second appeal No. 339 of 
1911. The second appeal too was dismissed, and the case is reported in the 
ease of Iaamipatirao v. Venkatesh.1 The appellate decision is dated July 
21, 1916. 

Defendant No. 13 in that suit, ie. plaintiff No. 2 in this suit, obtained pos- 
session of the share falling to her husband on or about June 238, 1923. She 
then applied for having the amount of mesne profits awarded to her under 
the decree in the suit of 1902 as confirmed in appeal ascertained and asked for 


a final decree; and on March 25, 1926, a final decree was passed, and plaintiff 


No. 2 became entitled to recover the amount of mesne profits in the sum of 
Rs. 4,375 with interest at 12 per cent. from the date of the final decree in res- 
pect of her 1/5th share, and that decree was passed against défendant No. 1 
who is the father of the present appellant. 

Plaintiff No. 2 then applied to execute the decree for the amount of mesno 
profits by darkhast No. 482 of 1936 by attachment and sale of lands mentioned 
in her execution application. Im the execution proceedings that followed, 
sales were held on March 7, 1941, and plaintiff No. 2 through her attorney at 
those court-sales purchased the lands in suit. 

The lands in suit are (1) survey No. 10/2B measuring 5 acres and 2 gunthas 
assessed at Rs. 9-7-0; (2) i.e. land No. 2 survey No. 11/1 measuring 10 acres 
and 23 gunthas assessed at Rs. 27-4-0; and (3) survey No. 22/2 -+- 4 measuring 
21 acres and 25 gunthas assessed at Rs. 45-15-0. These three lands are situated 
at a village by name Ganjigatti. In due course plaintiff No. 2 was given three 
sale certificates, and when she attempted to take possession of these lands 
through the revenue officers, she was, as was to be expected in such cases, 


met with an objection by defendant No. 2, the objection being that the court- 


sales were not binding upon him and that they did not affect his share in the 
lands sold. 


1 (1916) 41 Bom, 315,s.¢. 19 Bom. L.R, 23. 
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On March 5, 1943, the plaintiffs, who are respectively the adopted son- and 
the adoptive mother, filed the present suit against defendant No. 1 (the father), 
defendant No. 2 (the son) and certain otker persons claiming possession of 
the property. The two other persons were respectively the widow of Kristappa, 
a brother of defendant No. 1, and one Irappa, who was said to be a tenant of 
defendants Nos. 1 and 2. 

Defendants Nos. 1, 3 and 4 did not appear. The suit, therefore, proeeeded 
against them ex parte. Defendant No. 2 filed a written statement raising 
various contentions. It was contended that in law there could be no personal 
decree against defendant No. 1 for the amount of mesne profits, that defendant 
No. 2 was not made a party to the executicn proceedings, that the suit lands 
were the self-acouired properties of defendant No. 1, that those properties had 
been given to defendant No. 2 by way of a family arrangement long before 
the attachment and sales, that the judgmen;-debtor had, therefore, no saleable 
interest in the property, that the lands in suit were watan lands which could 
not have been purchased by plaintiff No. 2, that the plaintiffs should have 
sued for a general partition, that the claim was barred under s. 47 of the Civil 
Procedure Code, that plaintiff No. 1’s adoption by plaintiff No. 2 was disputed, 
and that the suit was barred by limitation. 

The learned trial Judge dismissed the plaintiffs’ suit. The plaintiffs went 
in appeal before the’ District Court, Dharwar, and the learned District Judge 
allowed the plaintiffs’ appeal, set aside the decree of the trial Court and 
granted the plaintiffs a decree for possessian together with mesne profits and 
costs with further directions appropriate to the circumstances of the case. 
From the appellate decree defendant No. 2 has come up in second appeal. 

Two questions have been raised in this appeal. It is true that various ques- 
tions were raised in the trial Court, but they have not been raised in this Court. 
It is, therefore, necessary to deal with the two contentions. ° 

The first contention is that the appellant is not liable to pay the debt of his 
father on the ground that the debt in respest of which the liability was sought 
to be enforced was an avyavaharika debt The law on the subject of an 
avyavaharika debt has been exhaustively considered in a decision of this Court 
reported in the case of Bal v. Maneklal.' It is not necessary to rerer in any 
great detail to the principle which no longer admits of any dispute that a Hindu 
son is not liable for a debt of his father if it is shown that the debt is avyava- 
harika, and the question for decision is whether the debt in dispute is avyava- 
harika debt. Mr. K. G. Datar for the appellant contends that the debt is an 
avyavahartka debt. The law on the subject was further considered in another 
decision of this Court reported in the case of Gowindprasad v. Raghunath- 
prasad.* The opinion of the full bench wkich is expressed in the headnote is 
in the following terms :— 

“Under Hindu law, a son is not liable ta pay his father’s debts which are avyavaharika, 
that is of a character which is illegal, dishonest or immoral. Thus, he is not liable for 
his father’s debt which is essentially dishonest in character and incurred for a dishonest 
purpose, 

“A debt contracted by a Hindu father for the purpose of depriving the rightful owner 
of his property is an avyavaharika debt, which it is not the pious obligation of the son 
to pay.” 7 

Mr. Datar for the appellant contends, relying on this decision, that the debt 
in this case toc is not binding on the apvellant. Im order to examine this 
contention, it is necessary to mention some more facts. In the suit of 1902 
which gave rise to the liability of defendant No. 1 in respect of the amount 
of future mesne profits there was a dispute relating to the property of one 
Hanmappa, and the plaintiff in that suit as well as the appellant’s grandfather 
laid a claim to the property in dispute. The dispute will be apparent on a 


1 (1931) 34 Bom. LR. 55, 66-70. a (1938) 41 Bom. LR. 589, F.B. 
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reference to the case of Laxzmipatirao v. Venkatesh already cited. It is only 
netessary to mention the nature of the defence of defendant No. 1 in that suit, 
and his defence was that the adoption of Shrinivasrao by Laxmipati- 
rao was in a dvyamushyayana form which rendered him competent to inherit 
both to Laxmipatirao and Hanmappa; and, secondly, that the plaintiff’s claim 
was barred by limitation. It is apparent from the history of the case which I 
have already traced that this defence failed, both in the Court of first instance 
and also in the Court of First Appeal as well as in the Court of Second Appeal. 
The view which the lower appellate Court has taken is that it cannot be said’ 
that the defence of the grandfather of the present appellant was a dishonest 
defence. Laxmipatirao, the ancestor of the present appellant, asserted a title 
to the property in dispute in that suit on the ground that his own father had 
been adopted in the dvyamushyayana form, and although that defence failed 
in three Courts, it*cannot be reasonably suggested that the retention of the pro- 
perty in the hands of the ancestor of the present appellant was dishonest. It 
seems to me that the facts of the present case are clearly distinguishable from 
the facts which were the subject of discussion in the full bench case, already 
referred to. In the full bench case of Govindaprasad v. Raghwnathprasad' 
the father had contracted debt for the purpose of depriving the rightful owner 
of his property, and upon. those facts it was held that the debt which was in- 
curred was an avyavaharika debt. If the facts can reasonably be distinguished, 
it seems to me that the full bench decision does not really assist the present 
appellant. But it is settled that the principle is that where the defence is a 
dishonest defence, the debt incurred in connection with such a defence must 
be held to be an avyavaharika debt. The question must be decided by 
a reference to the dispute between the parties. In this case the appellant’s 
ancestor raised a contention that he and not the plaintiff in that suit was the 
owner of the property, and it seems to me that there was a bona fide dispute 
as regards the right to the property in dispute in the suit of 1902. It is not in 
dispute that the liability which is now said to be enforceable against the pre- 
sent appellant is a liability incurred in consequence of the decree passed in 
the suit of 1902. It seems to me, therefore, that the present appellant is bound 
by the debt of his father and that he cannot suc contend that he is 
not liable to pay his father’s debt. 

The view I take is supported by a good deal of dakona: In the first place, 
in Mayne’s treatise on Hindu Law and Usage, Eleventh Edition (1950), the 
learned editor has at page 405 expressed his view as follows :— 

“The liability of the father for mesne profits is one for which the sons cannot claim 
exemption.” 

Below this opinion is to be found a foot-note, and a reference to the foot-note 
shows that the opinion is supported also by a good deal of authority. A simi- 
lar question arose for decision in the Madras High Court in the case reported 
in Ramasubramania v. Sivakdmi -Ammal.2 The headnote in that case is in 
the following terms :—. 

“In execution of a decree for mesne profits, the shares of the sons of the judgment- 
debtor in the joint family property, are liable to’ be attached and sold. 

“A debt, which is not immoral, at its inception is binding on the son, though subse~ 
quently it may be tainted by dishonesty and immorality. Improper, imprudent, 
unreasonable, or dishonest debts are not necessarily immoral But liability arising by 
the commission of offences by the father has been always held to be immoral. The test 
of benefit to the estate is mot a material question for consideration as the liability of 
the son depends upon-the nature of the act. 

“fhe liability for mesne profits is. not in the nature of ‘danda’ or fine. The obligation 
is rina or in the nature of a debt.” 


1 (1938) 41 Bom. L.R. 589, FB. 2 [1925] ALR. Mad. 841. 
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It is of interest to note that one of the Judges who decided the case was Mr. 
Justice Madhavan Nair (now Sir Madhavan Nair). This case was quoted with 
approval by their Lordships of the Privy Council in the case of Hemraj v. 
Khem Chand.t The principle which their Lordships laid down in Hemraj’s 
case is expressed im the headnote as follows :— 
“The translation of the term avyavaharika debt used in Hindu law, by Colebrook 
as ‘debts for a cause repugnant to good morals’ makes the nearest approach to the true 
conception of the term and may well be taken to represent its correct meaning. 
\ “The duty cast by Hindu law upon the son to pay his fathers debt being religious 
or moral, the character of the.debt must be examined from the standpoint of justice 
and morality. The examination of the nature or character of the debt must be made 
with reference to the time when it originated, in other words, when the liability was 
first incurred by the father. If, on such examimnetion, it is found that at its inception 
the debt is not tarnished or tainted with immorality or illegality, then it is binding on 
the son. This rule is not mgid but has to be applied with reference to the circumstances 
- of each case. The above principles are not exhatstive but only basic. 

“A debt which in its inception is a just and true debt does not become avyavaharika 
merely by the subsequent dishonest conduzt of the father ın not paying it within time.” 


There is to be found a passage in the judgment of their Lordships of the Privy 
Council at page 508 taken from the case of Natasayyan v. Ponmnusami.? That. 
passage is as follows :— 

“Upon any intelligible principles of morality a debt due by the father by reason of 
his having retained for himself money which he was bound to pay to another would 
be a debt of the most sacred obligation, and for tae non-discharge of which punishment 
in a future state might be expected to ke inflicted, if in any. The son is not bound 
to do anything to relieve his father from the consequences of his own vicious indulgences, 
but he is surely bound to do that which his fatter himself would do were it possible, 
viz. to restore to those lawfully entitled money ne has unlawfully retairfed.” 

“Their Lordships express their concurrence wila this view.” 


It seems to me, therefore, that this case clearly negatives the contention raised 
on behalf of the appellant because, according to the principle which they 
accept from Natassayyan’s case, a Hindu son is bound to restore to those law- 
fully entitled mcney which his father has unlawfully retained. In the present 
ease the liability at its inception cannot be seid to be dishonest. Even granting 
that the conduct of the appellant’s father was dishonest at a subsequent stage, 
that does not make the original debt avyavaharika. Although the suit was 
filed in 1902, this Court decided the second appeal not until 1916. It cannot, 
therefore, be said that, at any rate, between 1902 and 1916 the conduct of the 
appellant’s ancestor was in any sense dishonest because the matter was sub 
judice; and even assuming that it was not proper on the part of the appellant’s 
ancestor to retain possession of the property after 1916, it seems to me that 
his subsequent dishonesty does not convert & debt which in its inception was a 
just and a lawful debt into an unlawful debt. Under those circumstances, 
therefore, the present appellant must be helc to be liable in respect of the debt 
of his father incurred in connection with tke decree for the amount of mesne 
profits. The first contention, therefore, must be rejected. 

The second contention is a short one and can be disposed of very shortly. 

-The point taken is that the plaintiffs’ suit is barred by limitation. The suit 
was filed on March 5, 1943, and it is claimed for the appellant that the suit is 
barred under art. 11-A of the Indian Limitation Act. The facts in relation 
to this question are these. After the execution proceedings were transferred 
to the Collector and the property was sold, the present appellant put in an 
obstruction, his contention being that the property was not liable to be sold, 
he having got the property under a family arrangement between him and his 
father. The Mamlatdar made an order reterring the plaintiffs to the Collec- 


1 (1943) 46. Boin- L-R. -503, 507,608, P.C. 2 (1892) LLR. 16 Mad, 99, 104, 
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‘This: was on July 23, 1941. Then the Prant Officer by his order dated 
Merch 5, 1942, made an order referring the present plaintiffs to a civil Court, 
and this was on March 5, 1942. If limitation commenced to run from March 
5, 1942, then the suit which was filed on March 5, 1943, is clearly within time. 
But it is contended on behalf of the appellant that limitation began to run not 
from March 5, 1942, but from July 23, 1941. The contention is, in my opinion, 
not correct, and it is apparent by reference to r. 13A of the rules framed in 
regard to execution by the Collector and cited at page 91 of the Civil Manual, 
Volume I, 1940. That rule is as follows :— 

“Where the holder of a decree for the possession of immoveable property or the pur- 
chaser of any such property sold in execution of a decree is resisted or obstructed by 
any person in obtaining possession of the property, he may make an application to the 
Collector complaining of such resistance or obstruction. The Collector shall fix a day 
for investigating the matter and shall summon the party against whom the application 
is made to appear and answer the same.’ 

It is clear from this rule that it is for the Collector to investigate into the 
question. It is apparent, therefore, that the Mamlatdar will have no authority 
to investigate into the obstruction.. The limitation, therefore, docs not begin 
to run from July 23, 1941, and it cannot be suggested that limitation really 
started from March 5, 1942, because the Prant Officer referred the present 
plaintiffs for redress in a civil Court. It seems to me, therefore, that the 
plaintiffs’ suit is not barred by limitation. That was the view taken by the 
Court of first instance where the point was not pressed, and that was the view 
also taken in appeal. In my opinion, therefore, the second point also must be 
rejected. 

In view of the above conclusions, the lower appellate Court's decision is, in 
my opinion, clearly right. The result is that the appeal fails, and the same 
will be dismissed with costs. 

Appeal dismissed. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Chainant. 


MATHURADAS VASSANJI v. TULSIDAS DAMODAR GANATRA.* 
Presidency Small Cause Couris Act (XV of 1882), Secs. 43, 46, 47—Ejectment proceedings—Occupter 
—Order for efectmeni—Whether occupier can file suit under 8. 46 or apply for stay of proceedings 
under 8. 47, after an order for eviction ts passed. 

It is open to an occupant, against whom an order for handing over possessicn of the 
demised premises to the landlord or the person from whom he holds is passed under s. 48 
of the Presidency Small Cause Courts Act, 1882, to file a suit under s. 46, even after the 
order has been passed. Such occupant can also obtain under s. 47 of the Act an order for 
stay of the proceedings before the Small Cause Court. 

Abdul Rahim v. Gangathara’ and A. S. Krishna Iyer v. N. Subramania Iyer,’ relied on. 

Bai Parvatibai v. Kesurdas,® approved. 

Gopal Anant v. Anandrao,‘ not approved. 

KJECTMENT roceedings. 

Mathuradas Vassanji (plaintiff No. 1) was a trustee of a sanatorium known as 
Rao Bahadur Seth Karamsey Damji Sanatorium in Bombay. Tulsidas (defendant) 
applied for occupying a room in the sanatorium, and was assigned Room No. 26 
for one month on his subscribing to the rules and conditions of the sanatorium. 
The defendant occupied the room on July 11, 1948. On the expiration of the 
period the defendant was on his applications successively granted monthly exten- 
sions up to October 10, 1948. At the end of the extensions the defendant refused 


` to vacate the room, and paid no heed to the two notices to vacate served upon him 


by the trustees of the sanatorium. 


* Decided, October 5, 1949. Civil Revision 1 noe A. I. R. Mad. 757, 
Application No. 545 of 1949, from orders 2 a I. R. Mad. 828. 
passed by T. T. Barodawala, Judge of the 8 1540) C. R. A. No. 827 of 1948, decided 
Court of Small Causes at Bombay, jn Suit by Bavdekar J., on April 8, 1949 (Yarep.), 
No, 11080 of 1968, $ (1080) 91 Bow. Ly Ri 24 
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In November 1948 plaintiff No. 1 and other trustees filed an application in the 


Small Cause Court in Bombay under s. 41 o? the Presidency Small Cause Courts - 


Act, 1882, to eject the defendant. The defendant appeared. The trial Judge 
passed an order, on February 18, 1949, directing the defendant to vacate the 
premises before May 18, 1949. 

On May 16, 1949, the defendant made an application to the executing Court 
contending that he was not a licensee, that he was entitled to the protection of the 
Rent Act, 1947, that the application by plaintiff No. 1 and others made in Novem- 
ber 1948 was an act of trespass, and that he should be Nb stay of execution on 
the ground that he proposed to file a suit against plaintiffs to obtain compersation 
for trespass. 

The trial Judge passed the following order, on June 6, 1949 : 

t Execution stayed for 7 days on defendant binding himself in 2 sureties n a bond of Rs. 800 
each and agreeing to deposit in Court the monthly rent or compensation as it becomes due by the 
15th of the following month. Execution stayed for 15 days to enable the defendant to file a suit 
for compensation fcr trespass.” i 


The defendant filed the suit for recovering compensation for trespass, in the 
Bombay City Civil Court, and applied to the executing Court, on June 28, 1949, 
for further stay of execution proceedings. On July 25, 1949, the trial Judge 
ordered stay of execution, observing as follows: 

“In a similar case before me, T had delrvered a judgment to the effect that after an order 
for eviction was passed the Court of Small Causes had no power to stop the execution of the 
warrant of possession, in order to enable the tenants under s. 47 to file a suit for compensation for 
trespass in the Bombay City Civil Court. In revision my judgment was reversed and Bavdekar J. 
observed that he was in agreement with the view taker. by the Madras High Court that an applica- 

“tion under s. 47 could be made even after an order under s. 48 was made. I am bound to follow 
the judgment of the High Court which has not been reversed or dissented from. The facts in the 
case decided by Shah J. were different. As in his judgment the learned Judge merely expressed 
grave doubts whether such an application would he under s. 47, and has not dtcided the point, 
I am bound to follow the judgment of Bavdekar J. In the case before me all that was required 
of the applicant under s. 47 has been done. Suréties have been produced and a suit for compensa- 
tion for trespass has already been filed in the Bombay City Civil Court. That being so, I have 
no other alternative but to stay execution of the warrant of possession until the suit for compensa- 
tion for trespass filed by the applicant is disposed of.” 

The plaintiffs applied to the High Court in revision. - 

The application came up for hearing before Shah J., on September 9, 1949, 
when his Lordship referred the matter to a Division Bench in view of the difference 
of opinion between himself and Bavdekar J. The following judgment was 
delivered. 


Sman J. This civil revision application ra:ses a point of some importance and 
should be referred to a division bench for a final decision. 

The question arising in the application is whether, after the disposal of a sum- 
mons taken out under s, 41 of the Presidency Small Cause Courts Act by an appli- 
cant against an occupant, by an order for possession passed under s. 48 of that 
Act it is open to the occupant to make an application for stay of proceedings for 
execution of that order under s. 47 of that Act. In Bat Parvatibai v. Kesurdas! 
Mr. Justice Bavdekar has taken the view that after an order is passed under s. 48 
of the Presidency Small Cause Courts Act it is open to the occupant to make such 
an application. In coming to this conclusion Mr. Justice Bavdekar appears to 
have been influenced by a decision of the Msdras High Court in 4. S. Krishna 
Iyer v. N. Subramania Iyer? and the provision of s. 47, para. 2, which states : 

‘* If the occupant obtains a decree in any such suit against the applicant, such decree shall 
supersede the order (1f any) made under section 48.” : 
According to Mr. Justice Bavdekar the prozeedings which commence with the 
application for a summons continue till delivery of possession and are not disposed 
of merely by an order being passed under s. 43 for possession. 


1 (1849) C. R. A. 827 of 1948, decided by 2 [1928LA. I. R. Mad, 828... 
Bavdekar J., on April 8, 1949 (Unrep.), ee 
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In Gopal Anant v. Anandrao’ I have expressed a doubt as to whether the decision 
of Mr. Justice Bavdekar is correct. It must be said that it was not necessary to 
decide this point in Gopal Anant’s case. 

The decision of the Madras High Court in 4. S. Krishna Iyer v. Subramania Tyer 
is a decision of a single Judge, and it appears that the observations made by the 
learned Judge were obiter dicta and were not necessary for the decision of that 
case. Ordinarily the right to obtain possession of premises, which are in the 

ssession of an occupant within the meaning of s. 41 of the Presidency Small 
Pease Courts Act, must be decided at the original hearing of the summons and that 
adjudication by the Court under s. 48 must conclude as between the parties the 
existence or otherwise of such aright. The Court of Small Causes thereafter would 
be bound to execute the warrant issued in pursuance of the order, if any, passed 
by the Court. It would thereafter, in my opinion, not be open to the occupant 
who has raised or must be deemed to have raised a contention that the applicant 
was not entitled to obtain possession of the premises in dispute. A Court which 
is called upon to execute an order passed bya competent Court after adjudication 
of the rights of the parties must carry out the directions given by the Court which 
tried the suit or the proceedings. It is true that the proceedings under the 
Presidency Small Cause Courts Act are not intended finally to decide the questions 
of title to the property and provision is expressly made under s. 49 of the Presidency 
Small Cause Courts Act, which provides that recovery of the possession of any 
immoveable property under this chapter (chapter VII) shall be no bar to the 
institution of a suit in the High Court for trying the title thereto. It is also 
provided under s. 29A of Bombay Act LVII of 1947 (as amended by Bom Act, 
No. XXXVI of 1948) that— 


“Nothing contained in section 28 or 29 shall be deemed to bar a party to a suit, proceeding 
or appeal mentioned therein in which a question of title to premises arises and is determined, 
from suing in a competent Court to establish his title to such premises.” 

It is clear therefore that questions of title to property can always be adjudicated 
upon in independent suits, but. subject to the decision of questions of title, the 
decision of the Court of Small Causes under chap. VII in so far as it is referable to 
that chapter must be final. The Legislature has left it open to an occupant to file 
under s. 47 an application for stay of proceedings provided he undertakes to file a 
suit in the High Court for compensation for trespass. It is difficult to imagine 
that a right to obtain possession decreed by a competent Court should be deemed to 
be “trespass” within the meaning of either.s. 46.or 47 even after a competent 
Court has duly adjudicated upon the dispute. I do not think that the provisions 
of s. 47, para. 2, in any manner militate against the view that I am taking. In 
my view that provision only contemplates those cases in which for some reason the 
stay does not become operative and an order under s. 48 is passed after the institu- 
tion of a suit-for compensation for trespass and also cases in which a suit -for 
compensation for trespass is filed without applying for stay. The view that the 
suit instituted under s. 41 does not terminate on an order passed under s. 48 does 
not commend itself to me. Under s. 48 the procedure for Courts of first instance 
prescribed by the Code of Civil Procedure is required to be followed. The order 
under s. 48 would be an adjudication in the nature of a decree, which could be 
enforced by taking proceedings in execution. The issue of a warrant for possession 
would depend upon an application made by the “ applicant,” and is not an 
automatic process of the Court once an order for delivery of possession is passed 
under s. 48. So far as I am aware, the practice of the Court of Small Causes at 
‘Bombay is also consistent with that view. > 

In: view of the importance of the question involved and the view taken by 
Mr. Justice Bavdekar, I refer this Revision Application No. 545 of 1949, for hearing 
by a division bench. ' 

The application was heard by a division bench consisting of Rajadhyaksha and 
Chainani JJ. . 


~ 
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A. G. Kotwal, for applicant No. 1. 
Ashok Setaload, for applicant No. 2. l l 
M. H. Chhatrapati, with H. C. Thakor, for the opponent. 


RAJADHYAKSHA J. This is an application in revision against an order passed 
by the Small Cause Court, Bombay, which has been referred to a division bench by 
Mr. Justice Shah. The applicant in this case vas a trustee of the late Rao Bahadur 
Seth Karamsey Damji Sanatorium which is situated near the Wilson College, 
Chowpatty. The sanatorium has certain rooms which are let out for a period of 
one month at a time, and according to the rules of the trust no occupant of the 
room may remain on the premises for more than three months. The opponent 
Tulsidas applied for one of the rooms on th2 ground of illness and produced a 
medical certificate in support of his applicetion. He was theroupon assigned 
Room No. 26 for one month from July 11, 1948. The period. of occupancy was 
extended first up to September 10 and then up to October 10, 1948. As the 
opponent failed to vacate the premises on October 10, inspite of his undertaking 
and the conditions for the use of the sanator.um, a notice was served upon him 
by the trustees requiring him <o vacate. In defiance of this notice, the opponent 
continued to remain int occupation, arid thereupon the trustces filed an application 
in the Small Causes Court, being Application No. 11080 of 1948, under s. 41 of the 
Small Cause Courts Act, stating that the opsonent was in occupation purely by 
leave and license, and that the license had bes revoked both by the undertaking 
he had given and by the notices served upen him. It appears that when the 
application came qn for hearing on November 18, the opponent’s pleader gave an 
undertaking that Tulsidas weuld vacate the premises or come to a settlement 
with the trustees within one month thereafter The proceedings were accordingly 
adjourned to December 28, 1948, when an acjournment was again asked for and 
granted on the plea that the opponent would vacate the room before January 18, 
1949, or, in the alternative, would submit to a decree to vacate the room on or 
before February 28, 1949. When the matter zame on for hearing on February 18, 
1949, an order wes passed by tie learned Judg2 of the Small Causes Court directing 
the opponent to restore possession of the room to the trustees on or before May 18, 
1949. Two days before the period was to expice, t.e. on May 16, 1949, the opponent 
filed an application under s. 47 of the Presidency Small Cause Courts Act, asking 
that the proceedings for delivery of possession be stayed as he intended to file a 
suit as contemplated by that section. Accordingly on June 6, 1949, the order 
for execution was stayed, and 15 days’ time was granted for filing the suit. On 
June 21, time for filing the suit was extended, and notice of the application asking 
for a stay of the proceedings was served upor. the trustees. It was contended on 
behalf of the trustees that the Court had no jurisdiction to stay the proceedings 
after an order had been passed under s. 48, and in support of this contention the 
judgment of Mr. Justice Shah in Gopal Anant v. Anandrao! was produced. In that 
judgment Mr. Justice Shah had expressed grave doubts as to whether after an order 
had been passed by the Court of Small Causes directing delivery of possession, any 
suit seeking an injunction for restraining execution of the order of the Small Causes 
Court could lie, and whether by reason of the intended filing of the suit, a stay of 
the proceedings could be asked for under s. 467. The learned Judge of the Small 
Causes Court, however, felt himself bound by a decision of Mr. Justice Bavdekar 
in a civil revision application filed against the learned Judge’s own judgment 
in an earlier case. That was in Bai Parvatilai v. Kesurdas.? In that judgment 
Mr. Justice Bavdekar expressed his agreemen; with the view taken by the Madras 
High Court in 4. S. Krishna Iyer v. N. S-sbramania Iyer, that an application 
under s. 47 for a stay of proceedings could be made even afte: an order had been 
ais under s. 48 of the Small Cause Ccurts Act. As the observations of 

. Justice Shah in Gopal Anani’s case were mere obiter, the learned Judge of the 
Small Causes Court felt himself bound to follow the decision of Mr. Justice Bavdekar. 
Accordinglyjhe held that he hed no alternative but to stay execution of the warrant 


1 (1949) 51 Bom. L. R. 842. -. Ea by Bavdekar J., on April 5, 1949 (Unrep.). 
ð (1949) C, R. A. No. 827 of 1948, decided E [1928] A. I. R. Mad. 828, 
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of possession until the suit for compensation for trespass interided to be filed by the 
opponent was disposed of. He guaran directed that the execution be stayed 
pending the disposal of the suit by the Bombay City Civil Court. It is against 
this order that the. applicant trustees came in revision. The revision application 
came on for hearing before Mr. Justice Shah. The advocates at the bar inform 
us that this application was not argued on merits before the learned Judge. But 
the learned Judge, adhering to his earlier views expressed in Gopal Anant’s case, 
has referred the application to a division bench, for he considered that the question 
involved was an important one and also because the view which he was inclined 
to take was in conflict with the decision of Mr. Justice Bavdekar in Bai Paroatibai v. 
Kessurdas. In these circumstances the application has come before us for disposal. 

In the referring judgment which he delivered on September 9, 1949, Mr. Justice 
Shah expressed the view that— 

‘* The right to obtain possession of premises, which are in the possession of an occupant within 
the meaning of s. 41 of the Presidency Small Cause Courts Act, must be decided at the original 
hearing of the summons and that adjudication by the Court under s. 48 must conclude as between 
the parties the existence or otherwise of such aright. ‘The Court of Small Causes thereafter would 
be bound to execute the warrant issued in pursuance of the order, if any passed by the Court. 
The learned Judge thought that it would thereafter not be open to the occupant who has raised 
or must be deemed to have raised the contention to urge that the applicant was not entitled to 
obtain possession of the premises in dispute.” . e 
Mr. Justice Shah was not disposed to accept the view expressed by Mr. Justice, 
Bavdekar and by the Madras High Court in the case referred to above, viz. that a 
suit instituted under s. 41 does not terminate on an order passed under s, 43. 
He thought that an order under s, 48 would be an adjudication in the nature of a 
decree, which could be enforced by taking proceedings in execution. He also 
expressed the view that the terms of s. 47 of the Presidency Small Cause Courts 
Act, and particularly paragraph 2 thereof, did not militate against the view which 
he was inclined to take. 

In order to decide as to whether an application for a stay of the proceedings under 
s. 47 must be made before an order is passed under s. 48 (as is the view of Mr. Justice 
Shah) or it can be made after such order is passed, (as is the view of Mr. Justice 
Bavdekar and of the Madras High Court), we must have regard to the scheme of the 
Act. Chapter VII of the Presidency Small Cause Courts Act' provides a summary 
procedure by which a landlord may obtain possession of the premises in the occupa- 
tion of-a tenant if the conditions requisite for the making of an application are 
satisfied. These conditions are (1) that the immoveable property must be within 
the local limits of the Small Cause Court’s jurisdiction, (2) the annual value must 
not exceed Rs. 2,000, (8) the person sought to be evicted must be (a) the tenant or 
(b) in possession of the property by permission of another person or (c) an occupier, 
t.e. a person claiming under a tenant, or a permissive occupier, (4) the tenancy 
must have been determined or the permission to.occupy must have been withdrawn, 
and (5) there must have been a request to the occupant to deliver up possession 
conveyed by means of a notice to quit by a particular date and his refusal to do so. 
If these conditions are satisfied then under s. 41 it is open to the applicant to ask 
{for a summons against the occupant calling upon him to show cause why he should 
not be compelled to deliver up the property. Section 42 describes how such a 
summons shall be served upon the occupant, and s. 48 lays down that 

“If the occupant does not appear at the time appointed and show cause to the contrary, the 
applicant shall, if the Small Cause Court is satisfied that he is entitled to apply under section 41, 
be entitled Lo an order addressed to a bailiff of the Court directing him to give possession of the 
property to the applicant on such day as the Court thinks fit to name in such order.” 

The Explanation to that section says that j 

“Tf the ocoupant proves that the tenancy was created or permission granted by virtue of a 
title which determined previous to the date of the application, he shall be deemed to have shown 
cause within the meaning of this section.” > : 

Section 44 ane protection to the Judge who issued the order or to the officer of 

the Small Causes Court who executed it against any action; criminal or otherwise, 

on the ground only that the applicant was not entitled, to the possession of the 
L. R28 ‘ : ae 
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property. Section 45 says that the applicant is not to be deemed to be a trespasser 
merely for the reason that there has been some error, defect or irregularity in the 
mode of proceeding for obtaining possession; but the section refers to the right 
. of any person aggrieved by an order under s. 48 to bring a suit for the recovery of 
compensation for any damage which he has sustained by reason of such error, 
defect or irregularity. Section 46 is an important one and has considerable 
bearing on the point which we have to decide. The first part of s. 46 says. tbat 

“Nothing herein contained shall be deemed to protect any applicant obtaining possession of 
any property under this Chapter from a suit by any person deeming himself aggrieved thereby, 
when such applicant was not, at the time of applying for such order as aforesaid, entitled to the’ 
possession of such property.” 

The second part of s. 46 reads as follows : 

“When the applicant was not, at the time of applying for any such order as aforesaid, entitled 
to the possession of such property, the application for such order, though no possession is taken 
thereunder, shall be deemed to be an act of trespass committed by the applicant against the 
occupant.” 

If the occupant intends to file a suit as contemplated by s. 46, then s. 47 says, 

‘Whenever on an application being made under section 41 the occupant binds hinself,.. .to 
institute without delay a suit... .against the applicant for compensation for trespass and to pay 
all the costs of such suit in case he does not prosecute the same or in case judgment therein is 
given for the applicant, the Small Cause Court shall stay the proccedings on such application until 
such suit is disposed of.” 

The second paragraph of this section lays down that-— 

“ Ifthe occupant obtams a decrec in any such surt against the applicaut, such decree shall 
supersede the order (if any) madc under section 49.” 
Finally s. 49 lays down that— 

‘Recovery of the possession of any immoveable property under this Chapter shall be no 
bar to the institution of a suit in the....High Court for trying the title thereto.” 

This being the scheme of the Act, the question arises whether the snit to be filed~ 
under s. 46 (by the intended filing of which suit a stay order may be obtained 
under s. 47), must be filed before or after an order has been passed under s. 48 of the 
Presidency Small Cause Courts Act. Mr. Kotwal who appeared on behalf of the 
applicant argued that s. 48 contemplates an order which has been passed in the 
absence of the occupant, i.e. an ex parte order, and that it is only the execution of 
such order that may be stayed by an application under s. 47, but that where an 
order has been passed after the appearance of the occupant in answer to the sum- 
mons, then such an order must stand, and the execution of such order cannot be 
stayed under s. 47. We are not altogether clear as to what difference it should 
make in the jurisdiction of the Court to issue a stay order under s. 47, whether 
the order under s. 48 is an ew parte order or an order passed after the opponent has 
appeared in answer to the summons. The Court has or has not jurisdiction to 
order a stay under s. 47. But we see nothing in the terms of that section which 
would justify the distinction which Mr. Kotwal has attempted to draw. In 
any case, we think that Mr. Kotwal is not correct when he submits that under 
s. 48 only an ex parte order can be passed. He reads the first sentence of s. 48 as 
meaning that an order may be passed on the failure of the occupant to appear and 
show cause. Butif that were the construction, then there is apparently no section, 
according to Mr. Kotwal, which would enable an order being passed after the 
opponent has appeared in answer to the summons. He argued that by reason of 
s. 48 of the Act, which directs the Small Causes Court to follow the procedure 
prescribed for a Court of the first instance by the Code of Civil Procadure, the 
Small Causes Court gets jurisdiction to pass an order after the opponent has 
appeared. We do not think that this submission is correct. The Court cannot get 
jurisdiction merely by reference to s. 48, which directs that the Court of Small 
Causes should follow the procedure prescribed by the Code of Civil Procedure, and, 
in our opinion, it must be held that an order under s. 48 may be passed both in the 
absence of the occupant and after he has appeared in answer to the summons, for 
there is no other section in this Chapter of the Presidency Small Cause Courts 
Act which authorises_the passing of an order after the occupant has appeared. 
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The very explanation to that section makes it clear that it could not have been the 
intention of s. 48 merely to provide for orders passed in the absence of the occupant, 
for, that explanation says that if the occupant proves certain circumstances, he 
shall be deemed to have shown cause within the meaning of that section. This 
explanation clearly postulates appearance of the occupant in answer to the 
summons. Apart from this we have a clear authority of our own High Court for 
holding that under s. 48 orders may be passed both in the absence of the occupant 
and after he has appeared. In Jamshedji Hormusji v. Gordhandas Gokuldas! 
it was held that . - 

‘* Although the section is not very well worded, it mustinclude cases where the occupant does 
_appear and fails to show cause to the summons or satisfy the Court that there are ireasons for 
‘not making an order for possession.” 

We must therefore hold that under s. 48 orders for delivery of possession may be 
passed even after the opponent has a in reply to the summons. 

The main argument which has weighed with Mr. Justice Shah in coming to the 
` conclusion that the order passed under s. 48 must stand, and that there cannot be 
any stay of the execution of that order is that theadjudication by the Courtunder 
s. 48 must conclude as between the parties the existence or otherwise of the right 
to obtain possession of the premises. He took the view that such adjudication was in 
the nature of a decree which has to be enforced by taking proceedings in execution. 
- As against this view, Mr. Justice Bavdekar has expressed the opinion that the 
proceedings must still be regarded as pending within the meaning of s. 47 of the 
Presidency Small Cause Courts Act until the possession is delivered or the summons 
taken out by the applicant is dismissed. This view of Mr. Justice Bavdekar finds 
support in- the decision of the Madras High Court in 4.9. Krishna Iyer v. N. Subra- 
mania Iyer.* With respect, we are inclined to take the view which has been expressed 
. by Mr. Justice Bavdekar. In our opinion the proceedings do not come to an end 
after an order has been passed under s. 48. The order under s. 48 is not 
in the. nature of a decree which has got to be executed by a separate 
application made for the execution of that order. As Mr. Justice Bavdekar 
has pointed out in Bat Parcattbat v. Kesurdas the Presidency Small Cause Courts 
Act does not provide for the making of an application for execution of an order 
under s. 48. The order under s. 48 itself is an order addressed to the hailiff of the 
Court directing him to give possession of the property to the applicant on‘ the 
date named in such order. It is true, as it happened in this case, that the Court 
may direct the occupant to deliver possession on any particular day, but if posses- 
sion is not delivered on that day, the fact has got to be brought to the notice of the 
Small Causes Court, so that an order may be addressed to the bailiff of the Court 
to give possession of the property to the applicant. But that order addressed 
to the opponent to deliver up possession to the applicant on any particular day is 
only a stage of the proceedings before the Judge. The proceedings do not terminate 
until there is a direction given by the Court to the bailiff to give possession of the 
_ property to the applicant, if the necessity for the issue of such order does arise 

by the failure of the occupant to deliver possession thereof as directed by the Court. 
Mr. Justice Shah says that-—~ 7 

‘The issue of a warrant for possession would depend upon an application made by the 

‘applicant’ and is not an automatic process of the Court once an order for delivery of possession 
is passed.” . 
With respect, we find no provision in the Act for the making of such an application. 
It cannot therefore be said that the making of an application for execution under 
s. 48 is a separate proceeding and is not a part of the proceedings arising out of the 
summons taken out by the applicant. 

Mr. Justice Shah also appears to have been of the view that once an order is 
passed under s. 48, on an adjudication made on a summons taken out under 
s. 41, that order must stand, and the Court which is called upon to execute the 
order passed by a competent Court after adjudication of the rights of the parties, 


1 (1920) I. L. R. 45 Bom. 1048, 2 [1928] A. I. R. Mad. 828. 
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must carry out the directions given by the Court which tried the suit or the 
proceedings. In Gopal Anant v. Anandrao, he expressed the view as follows 
(p. 846) : 
tt I have grave doubts whether itis open, after the disposal of an application filed under s. 41, 
when an order has been passed for delivery of possession, to a person who is bound by that order, 
to contend that an action taken in furtherance or execution of an order lawfully pussed by a 
Court competent to pass that order 1s an act of trespass. Mr. Justice Bavdekar has, no doubt, 
taken the view that an application may lie under s.47 sven after an order is passed under s. 43. 
But for the purposes of the present application, I think‘il is unnecessary for me to go into that 
question and decide the point... .” j 
With respect we think that the learned Judge has not considered the provisions 
of s. 46 and the consequential provisions of s. 47, under which applications are 
made for a stay of the order passed under s. 48. The scheme of the Act appears 
to be this. The proceedings under Chapter VII are essentially summary proceed- 
ings, and an order passed under s. 48 can always be challenged in a regular suit. 
Section 46 makes it clear that nothing contained in the chapter would protect 
any applicant obtaining possession of the property under the chapter from a suit 
by any person deeming himself to- be aggrieved when such applicant was not, at 
the time of applying for such order, entitled to the possession of such property. 
Therefore in spite of an applicant being successful in getting an order for possession 
of the property under s. 48 of the Act, it is fully open to the occupant if he deems 
himself aggrieved by that order, to file a suit and satisfy the Court that the applicant 
was not, at the time of applying for a summons under s. 41, entitled to the posses- 
sion of such property. Second part of s. 46 makes a special concession in favour 
of the occupant and describes what shall be deemed to be an act of trespass for the 
purpose of filing the suit. Normally an act of trespass would postulate disposses- 
sion as a result of the order of the Court, but tke section says that.“‘the mere filing 
of an application under section 41 would be tartamount to an act of trespass even 
though no possession is taken thereunder.” Tke implication of the words “though 
no possession is taken thereunder ” clearly is that where possession is taken under 
an order under s. 48, it would undoubtedly furnish a cause of action to the occupant 
for an action for trespass. But the section says “ even though no possession is 
taken under an order made under section 43,” the more act of filing an application 
would constitute an act of trespass. If then = suit can be filed under s. 46 by a 
person who considers himself aggricved by an order under s. 48, then s. 47 merely 
provides for an ancillary relief in the shape of a prayer for a stay of the proceedings 
under Chap. VII. Under that section all that the occupant has to satisfy the Small 
Causes Court before whom the proceedings are pending is that he is prepared to 
furnish two sureties, binding himself to institute without delay a suit in the High 
Court against the applicant for compensation for trespass and to pay all costs of 
such suit in case he-does not prosecute the same or in case the judgment in that 
case is given against the occupant. If such an undertaking is given and the 
two sureties are forthcoming, then the Small Ceuses Court has no alternative but to 
stay the proceedings on such application until sich suit is disposed of. The second 
part of s. 47 says that— 

‘t If the occupant obtains a decree in any such su_t against the applicant, such decree shall 
supersede the order {if any) made under section 48.” 
It seems to be the view of Mx. Justice Bavdekar and the Madras High Court that 
this second part of s. 47 is a clear indication that a suit may be filed under s. 46 and 
a stay order obtained under s. 47 even after an order is made under s. 48. With 
respect, we are not altogether satisfied that this is the only conclusion to be drawn 
from the second paragraph of s. 47. As Mr. Justice Shah has pointed out in his 
referring judgment, it is possible that such provision had to be made to cover 
other contingencies also. It may be, as he has pointed out, that an order under 
s. 48 may have come to be passed in spite of the stay order, and therefore a provision 
had to be made for an order in the suit superseding the order under s. 48 of the 
Presidency Small Cause Courts Act. Further, it is not necessary that in every case 
the occupant who files a suit under s. 46 must necessarily ask for a stay of the 
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proceedings before the Small Causes Court, and in that event an order may come 
to be passed under s. 48. Legislature had to provide against such a contingency 
by stating clearly that an order in the suit shall supersede the order under s. 48 
of the Small Cause Courts- Act. Although we think that the second paragraph of s. 47 
does not definitely lead to the conclusion that a stay can be granted even after an 
order has been passed under s. 48, we think that the scheme of the Act clearly 
contemplates such a stay being granted after an order under s. 48. Section 46 
clearly gives an occupant the right to challenge any order passed under Chap. VII 
by means of a suit, and thé second paragraph of s. 46 makes a special concession 
in his favour that the mere fact of filing an application would be deemed to be an 
act of trespass, even though no possession is taken thereunder. If a suit of the 
kind contemplated by s. 46 can be brought after an order has been passed under 
s. 48, then clearly the occupant is entitled to ask for the andillary relief provided 
by s. 47, viz. that the proceedings before the Small Causes Court may be stayed 
pending the disposal of the suit which he intends to file. This contingency can 
of course arise only when an order has been passed under s. 48, but the possession 
has not been delivered to the applicant. If the possession had been delivered, 
then clearly there are no proceedings pending before the Small Causes Court, and 
the application for stay is merely an infructuous application. We therefore think 
that so long as it is open to an occupant, who considers himself aggrieved by an 
order under s. 48, to file a suit even after an order has been passed under s. 48, 
then clearly a stay of the proceedings before the Small Causes Court can be granted 
under s. 47, and indeed the Small Causes Court has no alternative but to grant the 
stay provided he gives the necessary undertakings contemplated by that section. 
We are fortified in this view by two decisions of the Madras High Court in Abdul 
Rahim v. Gangathara' and A. S. Krishna Iyer v. N. Subramania Iyer. In Abdul 
Rahim v. Gangathara, krishnan J. has made the following observation (p. 758) : 

‘In the ease of an order passed under Ch. 7, Presidency Small Cause Courts Act, the 
Legislature has provided the remedy by suit under Ss. 46 to 49 of the Act and except in the 
manner therein provided, no suit will lie in any Court to supersede such an order. S. 46 declares 
in Cl. 1, that a person obtaining possession of any property under the chapter, when he was not 
entitled to such possession at the time he applied for it, shall not be protected from a suit by any 
person aggrieved thereby and in Cl. 2 that the application for an order for possession by such a 
person even though he had not obtained possession is itself an act of trespass. 8. 47 shows that 
a suit for compensation for such trespass is to be filed in the High Court; it also provides how 
proceedings in the Small Cause Court may be stayed pending such suit, whether the ejectment 
order had been passed or not provided it had not been executed and possession given.” : 
Similarly, in A. S. Krishna Iyer v. N. Subramania Iyer, Schwabe C. J. said (p. 828) : 

“ As to the point taken as to the proper interpretation of the words ‘on an application’ 

in S. 47, that these words mean ‘‘ at some early time during the currency of such proceedings, 
I can find nothing in the Act to justify such an interpretation, lt seems that the idea of the 
Act was that these proceedings are not to-last long and I think it was intended that at any time 
during the currency of the proceedings,” these applications could be made and I am confirmed 
in this view by the sub-clause to 8. 47 which obviously contemplates such an application being 
made after an order has been made under 8. 48 of the Act.” 
In our opinion therefore it is open to an occupant intending to file a suit for com- 
pensation for trespass to ask for a stay of the proceedings before the Small Causes 
Court even if an order for dispossession has been passed under s. 48, so long as that 
order has not been executed, i.e. while the proceedings are still pending. 

On the whole the construction that we place upon the provisions of the Small 
Cause Courts Act is in consonance with what we conceive to be the intention of the 
Legislature. After all, the proceedings under Chap. VII are summary proceedings 
intended to give quick relief to an applicant. It is open to an occupant aggrieved 
by such an order to file a regular suit as contemplated by s. 46 when he finds 
that his contentions have been rejected in the summary proceedings. If we were 
to hold otherwise, it would mean that every occupant must immediately rush to 
Court as soon as he finds that a summons has been taken out against him and 
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before an order is passed under s. 48. It is conceivable that the occupant may feel 
that he might be able to persuade the Small Causes Court that he should not 
be dispossessed, in which case no necessity will arise for filing any suit, and we do 
not see why an occupant should be driven to filing a suit and asking for a stay 
order in anticipation of a refusal on the part af the Small Causes Court to accept 
his contentions. It is true that in some cases. as in the case with which we are 
dealing, parties may take undue advantage of the provisions of the law and ‘stave 
off the evil day when they would be dispossessed. It is possible for the occupants 
to raise contenticns—perhaps futile ones—and then be served with an order for 
dispossession. When execution is taken out, they may delay the execution on 
one pretext or another, and just before actually being dispossessed they may give 
notice of their intention to file a suit under s. 47 and ask for a stay order. We 
agree that in such cases the landlords will be put to great inconvenience. On the 
other hand, we have also got to see that, if the law gives that cohcession, the occu- 
pants are not put to the trouble of filing unnecessary suits when it is possible that 
they may be able to persuade the Small Causes Court that their possession should 
not be disturbed. In all cases in which the law provides a summary remedy, a 
suit can be filed after the summary proceedings have ended, and indeed, in the 
present case, s. 46 distinctly contemplates a su.t being filed against the order of 
eviction passed under s. 48 of the Small Cause Courts Act. The fact that processes 
of law might be abused in some cases would not alter the legal position. 

We are therefore of opinion tbat the order for stay granted by the learned Judge 
of the Small Causes Court is correct in law, and we must therefore discharge the 
rule, ~ 

Having regard to the conduct of the parties, we direct that the parties should 
bear their own costs of this application. 

. Rule discharged. 





Before Mr. Justice Dicit. 


RAM GANU GHADGE v. HARI SAMBHU GHADGE.* 


Çivil Procedure Code (Act V of 1908), Sec. 47, O. XXI, r. 92—Indian Limitation Act (IX of 1908), 
arts. 12, 142—Deciee—Ewecution—Atuction sale of property not included in decree—Whether 
such sale is nullity—Limitation. 


In s suit by defendant No. 2 to enforce a mortgage by the plaintiff of 8 gunthas of land out 
of a survey number comprising 16 gunthas, a decree was passed for sale of the mortgaged 
property. In execution ofthe decree the whole cf the survey number was put up for sale 
and purchased by defendant No. 1 on August 81, 1882. A certificate of sale wes issued on 
November 28, 1982. On March 24, 1945, the plaintiff sued to recover possession of ihe 
remaining 8 gunthas of land on the basis that he wa: the owner, while defendant No. 1 contend- 
ed that the suit was barred by s. 47 and O. XXI, r. 92, of the Civil Procedure Code, 1008, 
and also under arts. 12 and 142 of the Indian Limitation Act, 1908 :— 

Held, negativing the contentions, (1) that s. 47 of the Code did not apply, as defendant 
No. 1, the auction purchaser, was neither a party co the suit in which the decree was passed 
nor was he a representative of the decree-holder ; 

- (2) that the sale of the additional 8 gunthas, not covered by the decree, being a nullity, 
there was no bar of O. XX1, r. 92, of the Code : 
Thakur Barmha v. Jiban Ram Marwari) and Bulagi Das v. Kesri,* relied on ; ` 
Rahim Baksh v. Kishen Lal, doubted ; 
(3) that the sale being a nullity, art. 12 of the Indian Limitation Act, 1908, did not apply: 
Karashiddayya Shiddayya v. Shree Gajanan Urban Co-operative Bank, Ltd.4 followed ; 
Mahadev v. Sadashiv," nat followed ; 
(4) that, on the facts, the suit was not barred under art, 142 of the Act. 


~ Decided, January 20,1950. Second Appeal 1 reas I. L. R. 41 Cal. 590, P.C. 
No. 684 of 1947, from the decision of G. N. 2 (1928) I. L. R. 50 All. 686. 
Katre, Assistant Judge, at Satara, in Appeal 3 [1989] All. 885. 

No. 178_of 1946, reversing the decree passed 4 (1 oa 45 Bom. L. R. 558, 560. 
by N. S. Deshpande, Civil Judge, at Patan, & (1920) 22 Bom. L. R., 1082. 


in Suit No. 46 of 1945. 
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, PROCEEDINGS in execution. i 

"One Dulbaji owned a piece of land measuring 16 gunthas. On his death 
the land was divided into two equal moieties between his two sons, Dhondi and 
Sambhu. The former took the western half of the land, which was then numbered 
as S. No. 187/8/1. The eastern half of the land, which was numbered as S. No. 
187/8/2 belonged to the plaintiff. 

In 1917, Sambhu (father of Hari, plaintiff) mortgaged his eastern half to Ganga- 
dhar (defendant No. 2). In 1928, defendant No. 2 sued on the mortgage (suit 
No, 281 of 1928) and obtained a decree for sale, 

Meanwhile Dhondi died in 1927-28 without issue, and his western half of the land 
was taken by Hari (plaintiff) as his heir. 

There was phalni in 1929-80, when the two numbers 187/8/1 and 187/3/2 were 
coalesced into one number 187/2 as belonging to Hari. 

-In 1981 defendant No. 2 executed his decree of 1928. The whole of S. No. 187/2 
comprising 16 gunthas was sold at the Court auction on August 81, 1982, to 
Rama (defendant No. 1). A certificate of sale was issued in his favour on November 
28, 1982. It was not clear when defendant No. 1 went into possession of the land 
sold ; but the Courts arrived at the conclusion that defendant No. 1 secured actual 
possession of S. No. 187/2 on March. 24, 1988. 

On March 24, 1945, the plaintiff sued to recover possession of the extra 8 gunthas 
of land not covered by the decree. 

The trial Court dismissed the suit on the pena that the plaintiff originally had 
title to the suit property but lost it after the auction sale. 

On appeal, the Assistant Judge reached the conclusion that the plaintiff’s title to 
the suit land was not lost by the auction sale, that its sale was void, and that the 
plaintiff-was entitled to possession of the land. 

Defendant No. 1 appealed to the High Court. - : 


V.H. Gumaste, for the appellant. 
G. A. Desai, for respondent No. 1. 


Drxat J. This second appeal arises out of a suit filed by the plaintiff to recover 
from the defendants possession of a piece of land admeasuring 8 gunthas out of 
survey No. 187/2 situate at Mhavashi in the Patan taluka of the Satara District. 

Prior to the Falni survey, survey No. 187/2 corresponded to survey No. 187/8. 
The area of the land was 16 gunthas and was of the ownership of the plaintiff’s 
grandfather Dulbaji. Dulbaji had two sons, namely, Sambhu and Dhondi. Each 
of the two sons bad 8 gunthas for his share. The western portion of survey No. 
187/8-1 belonged to Dhondi, while the eastern portion of survey No. 187/8-2 belonged 
to the plaintiff. 

In 1917 the plaintiff TT the eastern 8 gunthas along with some other pro- 
perties to defendant No. 2. Defendant No. 2. brought Suit No. 281 pf 1928 to 
enforce the mortgage and obtained a decree. In 1981 defendant No. 2 filed dark- 
hast No. 156 of 1981 to execute the decree. The execution proceedings were sent 
to the Collector, and thẹ Collector sold survey No. 187/2, and it was purchased by 
defendant No. 1. The auction sale took place on August 81, 1982, and a sale certi- 
ficate.was issued on November 28, 1982. 

On March 24, 1945, the plaintiff filed the present suit. against the defendants 
claiming possession of 8 gunthas on the basis that he was the owner thereof. 

Defendant No. 1 filed a written statement, contending that he had purchased 
the suit property in the auction sale for Rs. 75; that the sale was confirmed by the 
Collector on October 25, 1982; that he obtained possession of the suit property 
thtough the Mamlatdar ; that the plaintiff's suit was barred under s. 47 of the Code 
of Civil Procedure ; that the suit was not in time ; and that the suit was barred by 
the principle of estoppel. 

The trial Court dismissed the plaintiff’s suit; but upon appeal by the plaintiff 
in the District Court of Satara, the learned Assistant J udge set aside the decree 

of the trial Court and decreed the plaintiff's suit. From the appellate decree 
defendant No.. 1 has come up in second appeal. 
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Upon this appeal Mr. Gumaste for the appellant has raised a number of conten- 
tions ; and before I deal with those contentions, it is necessary to be clear as re- 
gards the facts in order to properly appreciate those contentions. Dhondi, who was the 
owner of the 8 gunthas out of the-16 gunthas, died about the year 1927 leaving no 
widow nor issue, and it is not in dispute that the plaintiff, after the death ofDhondi, 
became entitled to his 8 gunthas as the next heir. The result was that the plaintiff 
became the owner of 16 gunthas out of which he had previously given a mortgage 
of 8 gunthas to defendant No. 2. In the suit brought by defendant No. 2 to enforce 
the mortgage, the mortgaged property was described as survey No. 187, pot 
No. 8/2, measuring 8 gunthas. In the mortgage decree that followed the Court 
directed that this mortgaged property should be sold. The decree is exh. 40 in the 
ease. Defendant No. 2 applied to execute the decree and in the execution applica- 
tion the mortgaged property which was directed to be sold was mentioned as survey 
No. 187, pot No. 8/2, measuring 8 gunthas. In the execution application, however, 
it was recited that the description of the aforesaid property was after the Phalni 
Revision Survey No. 187, pot No. 2, measuring 16 gunthas. In the execution appli- 
cation it was recited that the latter property should be sold. The darkhast is 
exh. 87 in the case. Defendant No.'1 obtained a sale certificate, and the property 
shown as having been sold to defendant No. 1 is survey No. 187/2 measuring 16 
gunthas. The sale certificate is exh. 89 in the case. o 

The first contention taken on behalf of the applicant is that the plaintiff’s suit is 
barred under s. 47 of the Code of Civil Procedure. Now, this suit is brought by the 
plaintiff upon the pasis of his title in which the plaintiff claims possession of 8 gunthas 
as owner. The suit is brought against defendant No. 1 who is the auction purchaser 
and against defendant No. 2 who is the decrée-bolder in the mortgage suit. It 
seems to me that s. 47 of the Code of Civil Procedure has no application. Section 
47(1) provides thet all questions arising between the parties to the suit in which the 
decree was passed, or their representatives, and relating to the execution, discharge 
or satisfaction of the decree, shall be determined by the Court executing the decree 
and not by a separate suit. The present is a suit between the plaintiff and defend- 
ant No. 2 who were respectively the Judgment-debtor and the decree-holder in the 
mortgage decree. The suit is also against the acction purchaser. It seems to me 
that it is difficult to hold that the auction purchaser is either a party to the suit in 
which the decree was passed or is a representative of the decree-holder. That being 
so, it is clear that s. 47 has no application. 

It is next contended that the suit is barrec under O. XXI, r. 92, of the Code. 
The point is based upon sub-r. (3) of O. XXI, 7. 92, which provides that no suit to 
set aside an order should be brought by any person against whom such order is made. 
To understand r. 92, it is necessary to refer to r. 89,7. 90 and r. 91. It is not in dis- 
pute that rr. 89 and 91 have no application. Rule 90refers to an application to set 
aside a sale on ground of irregularity or fraud ; and Mr. Gumaste’s contention is 
that since no application is made to set aside the sale, the present suit is barred 
under O. XXI, r. 92. But I am unable to accept this contention. The Court, 
which was executing the mortgage decree, ordered sale of the property, that is, 
sale of survey No. 187/2. Now, this property was not the’property which had been 
mortgaged, and this is not disputed. The morzgaged property was survey No. 187/ 
8-2. In the execution application this property was mentioned ; but the dectee- 
holder asked survey No. 187/2 to be sold. The question, therefore, is whether - 
the sale held in the execution proceedings is a gcod sale or a void sale. Mr. Gumaste 
for the appellant has relied upon a decision of the Allahabad High Court reported 
in Rahim Baksh v. Kishen Lal! This authority is undoubtedly in favour of the 
contention urged in support of the appeal. There is, however, a contrary authority 
which is to be found in the case reported in Bulagi Das v. Kesri.2 Itis to be noted 
that the earlier Allahabad case has not been followed in the later Allahabad decision, 
and it would seem that there is a good deal cf conflict of judicial opinion on the 
pu in the Allahabad High Court. However that may be, the question which I 

ave to determine is whether the sale is void, and upon the facts which have been 
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praved in this case, the sale is void. The executing Court derived its authority to 
direct the sale of the mortgaged property from the mortgage decree. The mortgage 
decree directed survey No. 187/8-2 to be sold. The executing Court, however, 
directed survey No. 187/2 to be sold. The mortgaged property measured 8 gunthas 
and the executing Court directed 16 gunthas to be sold. the mortgage decree did 
not authorise the sale of 16 gunthas, it seems to me that the executing Court had 


- no jurisdiction to sell 16 gunthas of survey No. 187/2. After all, an executing Court 
‘is to execute the decree ; and if the executing Court assumes to itself power which 


it does not possess to direct sale of the property: which is not ordered by the decree 
to be sold, it seems to me that the executing Court assumes jurisdiction which 1t 
does not possess. If, therefore, the executing Court had no jurisdiction to direct the 
sale of the 8 gunthas other than the mortgaged property, the sale must, in my opl- 
nion, be held to be a nullity. The view that the sale is a nullity receives support 
from. the case reported in Thakur Barmha v. Jiban Ram Marwari. If the sale is a 
nullity, then it must follow, in my opinion, that there is no bar afforded by the 
provisions of O. XXI, r. 92, of the Civil Procedure Code. Rule 92 contemplates 
the application of r. 90 ; and according to r. 90, a sale can be set aside on the ground 
of irregularity or fraud in publishing or conducting the sale. In this case, there is no 
evidence to show that fraud or irregularity was committed in publishing or conduct- 
ing the sale. The executing Court by its order dated September 24, 1981, directed 
the sale of the property by the Collector. This the executing Court had clearly 
no authority to do save with respect to the 8 gunthas which was the subject-matter 
of the mortgage decree. It seems to me, therefore, that r. 90 of O. XXI of the Code 
has no application ; and if r. 90 has no application, then r. 92 will have no applica- 
tion. The result is that the suit is not barred under O. XXI, r. 92, of the Civil 
Procedure Code. 

The next contention taken on behalf of the appellant is that the suit is barred 
under art. 12¢0f the Indian Limitation Act. Article 12 contemplates a suit to set 
aside a sale and the period of limitation is one year from when the sale is confirmed, 
or when the sale would otherwise have become final and conclusive if no such suit 
is brought. Now, in the view which I have taken of the sale which I hold to bea 
nullity, it seems to me that art. 12 of the Indian Limitation Act has no application. 
If the sale is a nullity, then that which is a nullity need not be set aside. Thatis the 
view taken by Mr. Justice Broomfield in the case reported in Karashiddayya 
Shiddayya v. Shree Gajanan Urban Co-operative Bank, Lid.*, A contrary ruling has 
been cited by Mr. Gumaste which is to be found in the case reported in Mahade v. 
Sadashiv. With respect, I prefer to follow the later ruling and hold that the suit 
is not barred under art. 12 of the Indian Limitation Act. - 


The last point taken on behalf of the appellant is that the suit is barred under 


_ art. 142 of the Indian Limitation Act. In this connection the facts are these. The 


sale was confirmed on November 28, 1982. The plaintiff alleged in the plaint that 
defendant No. 1 took wrongful possession of the suit property in about 1986. In the 
written statement filed by defendant No. 1, defendant No. 1 stated that he had ob- 
tained possession of the suit property. In support of therival contentions, the plaintiff 
and defendant No. 1 gave evidence. The plaintiff stated that defendant No. 1 began 
to make vahivat of his portion about three or four years after the auction sale and this 
suggests that defendant No. 1 got possession in 1985 or in 1986.. “Defendant No. 1 
in his evidence stated that he took possession of the land in the month of March. 
It is difficult to extract any meaning out of this statement because the statement 
does not make mention of March of any particular year; but it is obvious that it 
must be March of 1988. It is important to note that defendant No.1 had not 


‘mentioned the date on which he got possession. Both the plaintiff and defendant 


No. 1 were cross-examined. In the cross-examination the plaintiff stated that he 
was in vahivat of the whole land, that his portion of the land was sold, and that 


. whatever land was sold in auction was in possession of defendant No. 1. 


Defendant No. 1 in his cross-examination stated that he had not given an applica- 
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tion to the Mamlatdar for giving possession ; that Hari (i.e. the plaintiff) was in 

ssession of 16 gunthas before the sale; that he had not got kabje pavati; that the 
Mamlatdar had not come for giving possession; and that the Talathi gave him 
the sale certificate and asked him orally to make vahivat of the land. Mr. Gumaste 
for the appellant says that the present suit is a suit for possession on the allegation of 
previous possession followed by subsequent dispossession ; and if it is a suit of that 
nature, in that event the plaintiff must fail. The trial Court held that although the 
plaintiff’s suit was barred under art. 12, the same was not barred under art. 142 of the 
Indian Limitation Act. Itisapparent, from the judgment of the trial Court, that the . 
trial Court took the view that defendant No. 1 got possession on or after April 17, 
1988, so that the suit which was brought on March 24, 1945, was within twelve years. 
The lower appellate Court considered that the suit was in time because defendant 
No. 1’s statement was vague and that the plaintiff’s title having been proved, 
doubtful facts will have to be construed for the purpose of upholding the plaintiff’s 
title. With respect, I do not quite understand this statement. If the plaintiff’s 
suit is one for possession upon the basis of prior possession followed by subsequent 
dispossession, then in that case the suit will fall under art. 142 of the Indian Limi- 
tation Act; and in that case the plaintiff has not merely to prove his title but his 
possession and dispossession within twelve years. If any authority is needed for 
this proposition, tt is to be found in the case reported in Naru v. Krishna.* 

Mr. Gumaste for the appellant concedes that he has produced no documentary 
evidence in order to show that he obtained possession on any particular date, but 
it is urged that the onus is not on defendant No. 1 to prove that he got possession 
on any particular date. But in view cf defendant No. 1’s evidence, I am not pre- 
pared to accept this contention. Defendant No. 1 stated in the written statement 
that he got possession in the same year as the vear of the auction sale. In the course 
of his evidence defendant No. 1 stated that ae got possession in March without 
stating any particular year to which “March’ relates. The statement may mean 
it was March of 1988 or it may be that it was with reference to March of 1984 or 
1985 or even 1986. But there is some evidence in connection with the question of 
possession. Thatis to be found in a vardi which is exh. 42in thecase. That vardi says 
that Rama Ganu Vee defendant No. 1) produced the sale certificate and consequent- 
ly a bond was made of his vahivat. There is an endorsement in col, 12 which recites 
that the sale certificate was shown on April 18, 1988. The suit was brought on 
March 24, 1945. Therefore counting backwards, twelve years would commence 
to run from March 24, 1938, andit seems to rae that this vardi can reasonably be 
interpreted as meaning that defendant No. 1 got possession in April 1988. Defend- 
ant No. 1 in the course of his evidence stated thaz he got possession in March. But 
the reason for this statement is obvious because if defendant No. 1 obtained posses- 
sion on or before March 28, 1988, the plaintiff’s suit would be out of time. It 
seems to me, therefore, that inthe state of the evidence recorded in the case, and 
particularly in the view taken of that evidence in the trial Court, I hold that the 
plaintiff’s suit is not barred under art. 142 of the Indian Limitation Act. The 
question of onus is immaterial in appeal and, therefore,upon the facts proved in the 
case, I am satisfied that the plaintiff has been in posession within twelve years 
before the suit. The last point also must be rejected, . 

The result is that the appeal fails, and the same will be dismissed with costs, 


Appeat dismissed. 


1 (1987) 40 Bom. L. R, 166. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
BAJRANGLAL GANGADHAR KHEMKA v. KAPURCHAND, LTD.* 


Contempt of Court—Consent decree—Underlaking given in consent decree—Enforcement of under- 
- taking by committal proceedings, ` 
A party to a suit can give an undertaking to the Coyrt even in a consent decree, Such 
an undertaking becomes an order of the Court, and can be enforced by the Court by proper 
committal proceedings. 
Nisha Kanto v: Saroj Bashini,' dissented from. 
Colton v. Heyd, referred to, 


CONTEMPT of Court, 

Motion for specific performance. 

Bajranglal (defendant No. 1) owned a cinema, known as “Paradise Cinema,” in 
the city of Calcutta. On March 1, 1987, he leased the cinema house and other 
` buildings to the plaintiff company, Kapurchand Limited, for a term of 10 years.. 

The deed of lease gave an option to the plaintiffs to purchase the cinema house if 
they were so minded. |The clause giving the option ran as follows : 

“H. In case the lessor is desirous of selling the demised. premises at any time during the 
term hereby created the lessee shall have the first option to purchase the same at the price and 
for that purchase the lessor shall communicate to the lessees tHe terms of such offer and the price 
at which he is prepared to sell the premises and requiring of them to intimate to the lessor their 
decision in writing within two weeks from the date of the receipt of such intimation by the lessees. 
In case the lessees shall agree to purchase the same at the figure quoted and shall intimate the 

Jessor of their intention to do so within the time aforesaid, the lessor shall sell the demised pre- 
mises to the lesstes at the price and the same shall be completed within one month therefrom and 
time shall be deemed to be of the essence of the contract. In case no such aeceptance or decision 
were intimated by the lessees to the lessor in conneétion with the offer within the time aforesaid, 
the lessee will after expiration of the sald prescribed time be at liberty to sell the same demised 
premises to any person at the price quoted as afcresaid. Provided however that the sale of the 
said demised premises shall in all cases be subject to the existing lease in favour of the lesseer.’’ 

Accordingly the plaintiffs entered into possession of the Paradise Cinema and 
paid rent to defendant No. 1 month by month. 

Defendant No. 1 floated a company called the Paradise Cinema, Ltd., in combi- 
nation with Radha Kissen Chamaria (defendant No. 2), all the shares in which were 
held by them, with the exception of a few shares held singly by their nominees. 

On February 8, 1942, defendant No. 1 agreed to sell the Paradise Cinema house 
to the Paradise Cinema, Ltd., for a sum of Rs. 1,580,000 without giving to the 
plaintiffs any option to purchase it and in violation of the term stipulated in the deed 
of lease. On April 25, 1942, defendant No. 1 disclosed the agreement of sale to 
the Registrar of Campanies at Calcutta. 

The plaintiffs came to’know of the agreement of sale in about September 1946. 
They called upon the defendants on November 19, 1946, to sell the property to them 
for Rs. 1,50,000 in exercise of the option given to them,by the lease. No reply was’ ~ 
received from the defendants. 

On December 11, 1946, the plaintiffs filed a suit praying (a) that the defendants 
be ordered to specifically perform the agreement mentioned in cl. H of the lease ; 
(b) that on payment of the sum of Rs. 1,50,000 by the plaintiffs and other usual 

_ costs and charges, the defendants be ordered to complete the sale and to execute a 
` conveyance of the premises in favour of the plaintiffs and to do every thing necessary 
for the purpose of completion of the sale ; and (c) that in the alternative the defend- 
ants or defendant No. 1 be ordered to pay to the plaintiffs the sum of Rs. 10,00,000 
or such other sum as this Hon’ble Court might seem just for damages for breach of 


the agreement. 


* Decided, February 9, 1950. O. C. J. I iea A. I. R. Cal. 294, 
Appeal No, 72 of 1949 ; Suit No. 75 of 1947, 2 [1980] 1 Ch. 510, 


—_ 
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The suit was heard by Tendolkar. J. After a protracted hearing the parties 
arrived at consent terms on June 80, 1948, whereby they “agreed that the defend- 
ants do grant to the plaintiffs a fresh lease of the premises mentioned in the suit 


_ and known as Paradise Cinema situated at 89, Eentick Street, Calcutta, for a period 


of five years commencing from July 1, 1948, with two options to the plantiffs for 
renewal of the lease for two_further terms cf five years each.” ‘The terms also 
included the following :— 

**8. Ordered that the defendants do execute the said lease within a period of two months 


from the date hereof. The defendants hereby undettaxe to have the Paradise Cinema Limited, 


to join ns confirming party to the said lease.” 

The above terms were signed by advocates of both parties. 

On the same day Tendolkar J. passed a decree in accordance with the consent 
terms. The above clause appeared in the decree in the following form ; 

“Ann Tats Court by and with such consent Dots FURTHER Order that the defendants 
do execute the said lease within a period of two montas from the date hereof and the defendants 
hereby undertake to have the Paradise Cinema Limited to join as confirming party to the said 
lease.” 

The decree was ultimately settled by the Court on April 18, 1949. 

Thereafter the defendants refused to execut2 the lease contending that by reason 
of the provisions of the West Bengal Premises Rent Control (Temporary Provisions) 
Act, 1948, the plaintiffs had become liable to a forfeiture of the lease. They filed a 
suit in the Calcutta High Court to evict the plaintiffs from the premises. The 
Bombay High Court passed an order, in pursuance of which the Prothonotary 
executed the indenture of lease on behalf of cefendants Nos. 1 and 2 on April 29, 


, 1949, in compliance with the decree. 


w 


On May 11, 1949, the plaintiffs’ attorneys wrote to the defendants’ attorneys 
calling upon the defendants to have the aforessid lease executed by the Paradise 
Cinema, Ltd., as the confirming parties pursuant to the undertakingegiven by them 
to the Court in the consent decree. On May 81, 1949, the defendants’ attorneys 
intimated to the plaintiffs that in the circumstances that had arisen the Paradise 
Cinema, Ltd., were not willing to confirm the lease. 

Further correspondence ensued between the parties. _ 

Eventually, on August 4, 1949, the plaintiffs took out a notice of motion against 
the defendants, for the following orders : > 

‘“a) That the defendants may be ordered to stand committed to prison and/or be otherwise 
adequately punished and dealt with for having committed contempt of this Won’ble Court by 
wilfully failing to get the Paradise Cinema Limited zo join as a confirming party to the lease in 
favour of the plaintiffs of the Premises known as the Faradise Cinema, situate at 89 Bentick Street, 
Calcutta, and more specifically mentioned in the conssn- decree dated the 80th day of June 1948, 
and thus committmg a breach of the undertaking-given by them to this Hon’ble Court by the said 
consent decree dated the 80th day of June 1648, namely :— 

‘ That the defendants do execute the lease with:n a period of two months from the date of 
the consent decree and the defendants hereby undertake to have the Paradise Cinema Limited 
to join as confirming party to the said lease.’ ” i 


\ 
The notice of motion was heard, on December 7, 1949, by Bhagwati J., when his 
Lordship delivered the following judgment. ` 


Buaewatt J. [His Lordship, after narating facts, proceeded.] The notice 
of motion has been very hotly contested before me and it is but right that it 
should be so done in view of the fact thatit is a notice of motion to haul the 
defendants up for contempt of Court. I have heard counsel for both the parties at’ 
considerable length and have devoted the most careful attention to all the argu- 
ments which have been addressed to me by them. Be it said to the credit of 
Mr. Seervai counsel for the defendants that he did not take up the time of the Court 
hy arguing the various unnecessary and futile points which had been taken up 
by the defendants in their affidavits. He did not contend before me that defen- 
dant No. 2 was not bound by the terms of the undertaking, if any, given to the Court 
in the terms of the consent decree on the grounds which defendant No. 2 had 

out in his affidavit, nor did he contend that the plaintiffs had exhausted 


Pal 
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all their remedies and therefore could not adopt these proceedings and other 
cognate contentions which had been taken up by defendant No.1 in his affidavit. 
He confined his arguments to only two grounds, viz. 
(1) that no undertaking was given by the defendants to the Court but the under- 
taking was given only to the plaintiffs, and 
(2) that the undertaking, if any, was given not with knowledge or authority of 
Paradise Cinema, Ltd., and that the breach of that undertaking was therefore not 
punishable as contempt of Court. 
. In regard to the first contention as to whether there was an undertaking given 


. by the defendants to the Court or to the party, reliance was placed by Mr. Seervai, . 


counsel for the defendants, on a judgment of the Appeal Court.in Calcutta con- 
sisting of Harries C. J. and B. K. Mukherjea J. in Nisha Kanto v. Saroj Bashini. 
The facts there were almost similar to the facts as they obtain before me. In that 
case one A, the owner of certain premises, brought asuit for ejectment against the 
lessee B on the ground that the latter had installed certain image on the premises 
without A’s consent. The suit was compromised. Under the compromise B 
undertook to remove the image before giving up possession of premises or at any 
time prior thereto on demand by A. The compromise was presented to the 
Court and a decree was passed in terms of the compromise. B, however, subsequently 
declined to remove the image on demand by A and therefore A applied to commit 
B for contempt of Court on the ground that he had broken an undertaking given 
to the Court. The undertaking was in the following form : 

“ The defendant hereby undertakes to remove the said*Kali image as also all permanent 
brick built and other structures in and around the place where the image of Kali is situate before 
he gives up possession of the said shop room or at any time prior thereto on demand by the 
plaintiff or the owner for the time being of the said premises No. 1A Abhoy Goho Road.” 


Gentle J., before whom the matter was argued in the first instance, following a 
decision of Mr. Justice Panckridge reported in Hari Charan Dey v. Ranjit Kumar,} 
held that the* undertaking given by B was an undertaking to the Court, and 
that in so far as he had not carried out that undertaking, he was guilty of contempt 
of Court. The matter came in appeal before the appellate Court and the appellate 
Court came to the conclusion that on a true construction-of the compromise the 
mere use of the word “undertake” did not mean a promise to Court, that it was 
simply a solemn promise by B to A and the nature of that promise or undertaking 
could never be changed by reason of the compromise being accepted by the Court 
and a decree passed in its terms; hence B could not be committed for contempt of 
Court. The learned Judges of the appellate Court dissented from the reasoning 
of Mr. Justice Panckridge in Hari Charan Dey v. Ranjit Kumar and also the rea- 
soning of Mr. Justice Clough in an unreported case decided on May 22, 1946, in 
Calcutta, in Building and Land Trust (India) Lid. v. Tilok Chand Surana. The 
learned Judges ofthe appellate Court in Calcutta took the dictionary meaning of 
the word “undertake” from the Oxford Dictionary and having examined the various 
meanings therein set out obseryed that nowhere was it said that the word “under- 
takes” implies a promise to a Court. One of the meanings of the verb “to under- 
take” was “to give a formal promise or pledge”, that is, to give a formal promise or 
pledge to any one, not necessarily toa Court. They refused to read into the terms 
of that undertaking the further words “to Court.” When it was pointed out to 
them that that was the common practice on the original side to record undertakings 
to Court in the manner in which it was done before them, they observed that the 
sooner that practice was stopped the better? and stated that they found it difficult 
to believe that the practitioners on the original side did not make it clear that the 
undertaking was to the Court, and not toanother party. They also stated that if 
one of the terms of the compromise was that one of the parties should give an 

. undertaking to the Court then the compromise should make it clear that such was 


’ the case. According to this ratio of the judgment of the learned Judges of the 


Calcutta High Court if even in the terms of a compromise decree there was con- 
templated that the undertaking was to be an undertaking to Court, the parties or 
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their legal advisers should make it clear that such was the case, meaning thereby 
that in the consent terms as they were drafted and engrossed the words “to Court”? 
must be used. It must be recorded even in the terms of the compromise as an 
undertaking to the Court, and if the words “to Court” were omitted, they would 
find it impossible to construe that undertaking as an undertaking given by the 
party to the Court. If those words were not used, the only necessary result would 
be that it would be an underteking translating it in the meaning assigned to it 
in the Oxford Dictionary, a formal promise cr pledge given by one party to the 

` agreement to the other and not to Court. Ever. though the learned Judges of the 

` Calcutta High Court there stated while distinguishing the two judgments of the - 
single Judges of that Court, Panckridge J. and Clough J., that (p. 296) : 

_“ It appears to me that each case musz be decided on its particular facts and upon the 
precise words in the compromise under discussion and cases are not very helpful unless the words 
are precisely similar. In the present case, it appears to me, on a true construction of para. 6 of 
the compromise, that there was ncthing more than a solemn promise by the defendant to the 

-plaintiff and the nature of that promise or undertak.ng could never be changed by reason of 
the compromise being accepted by the Court and a devree passed in its terms.” 
those remarks of theirs were followed up by tke observations in regard to the prac- 
tice on the original side of that Court and the further observations that ifone of the 
terms of the compromise was that one of the parties should give an undertaking to 
the Court, then the parties should make it cleezr that such was the case. 

I am afraid I cannot accept this reasoning. Merely because the terms of a com- 
promise are made a rule of the Court or that a decree is taken from the Court 
following upon the terms of the compromise recorded by the Court, it does not 
necessarily follow that the undertaking is to bs construed as an undertaking to 
Court. The mere circumstance of the Court passing a decree*in terms of the com- 
promise does not invest the undertaking with any particular sanctity. What one 
has got to look to is what is the type of the undertaking which is intended to be 
incorporated by the parties in the terms of the compromise. One has got to look 
beyond the mere fact of the terms of the compromise having been recorded in a 
decree passed by the Court in order to know whether the undertaking which has 
been recorded in the terms cf the compromise is an undertaking given by one 
party to the compromise to the other or is an undertaking to the Court. For that 
purpose one would have to look to the surrounding circumstances of the case, the 
intention of the parties and what was really agreed and understood between the 
parties and meant to be recorded in the terms of compromise as agreed upon bet- 
ween them. T also happen to have been at the bar in the Bombay High Court 
for a period of about 28 years, and during that experience of mine though it may 
not have been as varied as that of other members who practised for a similar period 
at the bar, I never came across the words ‘‘to Court” having been used in the 
manner suggested by the learned Judges of the Calcutta High Court. I have not 
known it to be the practice of the members cf che original side bar here to have 
the words ‘‘to Court” incorporated in undertakings of this type and I differ with 
great respect from the following observations made by Harries C. J. in his judg- 
ment (p. 296): 

“I find it difficult to believe that practitioners on the Original Side do not make it clear that 
an undertaking is to the Court and not to another party.” 

Whatever may have been the practice of the members of the original side bar 
in Caleutta, whatever might have been the be_ief of Harries C. J. there, as he must 
have gleaned from his experience of the members of the original side bar in Calcutta, 
I for one can certainly say with regard to the members of the bar here in Bombay 
that the words “to Court” are never incorporated in undertakings which have been 
given to the Court. The usual way in which undertakings are recorded is that the 
party through his counsel undertakes or the party undertakes, and I have never 
seen the words “undertakes to Court” ever used in the recording of such under- 
takings. I therefore again with respect disagree with the observations of Harries 
C. J. where he says (p. 296) : . 

“If one of the terms of compromise is that one o? the parties should give an undertaking 
to the Court then the compromise should make it clear that such is the case.”’ 


` 


1950.] BAJRANGLAL GANGADHAR V. KAPURCHAND LTD. (0.C.J.)—Bhagwati J. 867 


In my opinion, it is necessary, in order to appreciate whether the undertaking is 
given by. a party to the other party or to the Court to see the surrounding circum- 
stances and also the intention of the parties when the terms of compromise were 
recorded, and find whether the undertaking was intended to be given to the other 
party or to the Court. To the extent that my judgment just recorded goes counter 
to the ratio of the judgment in Nisha Kanto v. Saroj Bashini, I respectfully dissent 
from the same, and I am of opinion that in order to construe whether an undertaking 
is given to a party or to the Court, one must have regard to what were the surround- 
ing circumstances and the intention of the o when the particular undertaking 
«was recorded and that each case must be decided on its particular facts: 

It was further urged by Mr. Seervai -counsel for the defendants that where there 
is a possibility of two constructions being put on the terms of the undertaking, the 
Court should lean to the one which does not entail upon the party a penal obliga- 
tion and should construe the same in favour of the party rather than against him. 
He contended that the words used being merely “defendants hereby undertake” 
without mentioning whether the undertaking was to the plaintiffs or to the Court, 
they should therefore be construed under the circumstances in favour of the defen- 
dants’ contention, i.e. the undertaking was given by the defendants to the plain- 
tiffs and not to the Court, which latter construction would involve the defendants 
into the proceedings for contempt of the nature which the plaintiffs have taken 
out against them. Reliance was placed in support of this contention on the ob- 
servations of Mr. Justice Jenkins in Redwing Limited v. Redwing Forest Producis 
Limited where the learned Judge observed (p. 890) : 


“I cannot say I think that the undertakings contained in the order were clearly drawn and 

‘ I cannot say I regard the questions of construction involved in them as entirely easy questions, 
but in my judgment, a defendant cannot be committed for contempt on the ground that upon 
one of two possible constructions of an undertaking being given he has broken his undertaking. 
For the purpose of relief of this character I think the undertaking must be clear and the breach ` 
must be clear beyond all question.” 


I do not for a moment differ from the observations which have been made by the 
learned Judge. I, however, construe these remarks of his as having reference to 
the terms of the undertaking in the sense that what has to be done or has to be re- 
frained from by the party giving the undertaking should be clear and the 
breach of that undertaking must be clear beyond all question. Whether it is an 
undertaking to the party or to the Court is not a thing which comes within the 
purview of these observations of the learned Judge. The undertaking which was 
given by the defendants in this case was as clear as clear could be, viz. that the 
defendants were to have the Paradise Cinema, Ltd., to join the execution of the 
- indenture as confirming parties and there was nothing in the terms of that under- 
taking to suggest that there were two ible constructions to be put on that 
undertaking. Whether it was an undertaking given to the Court or to the other party 
was not a matter on which it could be said that there was any ambiguity or a possi- 
bility of saying that the parties might have understood the thing in one sense or 
the other, having regard particularly to the circumstances which I will advert to 
in a moment. my opinion, therefore, this authority does not help the defen- 
dants. The undertaking was clear and the breach of the undertaking also w 
clear beyond all question as I will state hereafter. , i 
Turning to the facts and circumstances of the present case, I find that the suit 
was a suit for specific performance of that particular agreement to sell the Paradise 
Cinema to the plaintiffs on an option in that behalf being exercised by the plain- 
tiffs. The circumstances which obtained at the time when the suit came to be 
filed were-that a private limited company of the name of the Paradise Cinema, 
Limited, had come into existence in which defendant No. 1 was the managing 
director and defendant No. 2 was one of the directors, that the members of that 
private limited company were, besides the defendants, their friends and relations, 
that the defendants had by a document in February 1942 purported to transfer 
the Paradise Cinema to this private limited company, the Paradise Cinema, Limit- 
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ed, in which they had this particular holding and that by a document executed in 
the year 1945 the Paradise Cinema, Limited, had been granted a certain interest, by 
way of the rents, ete., fora period of 15 years with effect from 1942 with the consent 
of the head lessor. The Paradise Cinema, Limited, were not parties to this suit, 
and the only persons who were pursued in this suit were the defendants themselves 
who were the owners of the Paradise Cinema at the date when the lease was exe- 
cuted originally by them in favour of the plair tifs and who were the only persons 
who could be pursued in the matter of specife performance by the plaintiffs. 
After the claim of the plaintiffs was contested for a certain while in Court the 
parties chose to arrive at a compromise of the disputes. At that time the only , 
persons between whom the compromise could be arrived at were the plaintiffs and 
the defendants and in so far as it appeared that the defendants continued to be the 
owners of the premises the terms of the compromise provided that they should 
execute a lease of the premises in favour of the plaintiffs incorporating therein 
certain terms which were agreed upon between the parties. All these terms were 
the subject-matter of the agreement between the plaintiffs and the defendants, the 
terms of which are to be found in the various clauses of the consent terms 1 to 7 
and 9 to 12. When, however, the question came to the recording ofthe term as 
to the execution of the lease itself, the parties contemplated something more than 
mere recording of an agreement. The plaintiffs found that the Paradise Cinema, 
Limited, a private limited company which had been formed by the defendants 
themselves and in which they had what they understood to be a dominating interest: 
were parties who had acquired interest in any event under the document executed 
in the year 1945 in their favour with the consent of the head lessor. If any effective 
transfer of property was to be made by the defendants in favour of the plaintiffs which 
would give them the proper and beneficial enjoyment of the rights reserved to them. 
under the terms of the agreement arrived at between the parties, it was but necessary 
` -that the Paradise Cinema, Limited, must be the confirming parties to the same. 
They were, however, not parties to this suit whick was being compromjsed and there- 
fore naturally enough a measure was devised whereby having regard to the cir- 
cumstances obtaining in regard to the formation of this private limited company 
and the interest of the defendants therein, the parties understood and really in- 
tended that if the Paradise Cinema, Limited, could be made confirming parties to 
this fresh lease which was contemplated to be executed by the defendants in 
favour of the plaintiffs, it would serve the interest of both the parties and advance 
the terms of the compromise which had been arrived at between them. It was 
therefore that the defendants undertook to see that the Paradise Cinema, Limited, 
would be confirming parties to this lease. It was considered very essential, having 
regard to the circumstances as they obtained at the time when the compromise 
was entered into, that the terms in-regard to zh2 Paradise Cinema,'Limited, being 
confirming parties to the lease should be recorded in the terms of compromise in a 
form which was quite distinct from the form ir which the other terms of the agree- 
ment were recorded. It was therefore that the terms of cl. 8 were recorded in the 
manner it was done, An order was taken from the Court even though it was an 
order by consent that the defendants do execute the lease in favour of the plaintiffs 
within the particular period therein specified and the defendants also thereby 
undertook to have the Paradise Cinema, Limited, to join as confirming party to the 
said lease. If it was merely going to be an agreement between the parties in the 
same manner as the other clauses of this compromise were recorded between them, 
I do not see any reason why the terms of cl. 3 should have been recorded in this 
distinct and specificemanner. Counsel who drafted these consent terms were 
conversant with the practice obtaining on!‘ the original side of this Court. Even 
though Mr. Sarat Chandra Bose was the counsel who had conducted the defence on 
behalf of the defendants it was Mr. Y. B. Reze counsel of the Bombay bar who 
appended his signature to this compromise and who I presume understood what he 
was doing. The way in which this cl. 8 was recorded in the consent terms leaves 
not the slightest doubt in my mind that what was intended by the parties was 
that the undertaking which was recorded ther2in should be an undertaking to the 
Court and not to the plaintiffs. Having regard to the circumstances of the case, 
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the contentions of the parties as reflected in the pleadings, the position of Paradise 
Cinema, Limited, the private limited company, and that of the defendants as the 
managing director oa the director respectively of that concern, I have not the 
slightest doubt in my mind that what was intended by the parties was an under- 
taking to the Court and not merely to the plaintiffs. 

The attitude taken up by the defendants after the consent decree was obtained 
was a clear after-thought. They wanted to defy the plaintiffs as much as they 
could. They had the advice presumably of the Calcutta lawyers who certainly 
had before them the judgment of the learned Judges of the Calcutta High Court in 
Nisha Kanto v. Saroj Bashint and the advice which the Calcutta lawyers naturally 
gave based on the decision of their own High Court was handy so far as the de- 
fendants were concerned. They took shelter under it. They advised the Para- 
dise Cinema, Limited, their own private limited company, to take up this attitude. 
They advised themselves that it was not incumbent upon them to fulfil this under- 
taking which was a’mere undertaking given by them to the plaintiffs and they also 
advised the Paradise Cinema, Limited, that it was against their interest to be con- 
firming parties to the lease and therefore they should not do so. They filed a suit 
against the plaintiffs in the Caleutta High Court relying upon the provisions of the 
West Bengal Premises Rent Control (Temporary Provisions) Act, 1948, and trotted 
out that as an excuse for not even executing the lease which they: were bound to 
do under the terms of the consent decree, with the result that an order had got to be 
obtained by the plaintiffs underO. XXI, r. 84, of the Civil Procedure Code, that the 
Prothonotary of this Court should execute the same for and on behalf of the defend- 
ants. The appeal which was filed by the defendants against the orders made by 
Mr. Justice Tendolkar in April, 1949, and which had been pointed out in the affi- 
davits of defendant No. 1 as pending, it may be noted in passing, was disposed of 
by the Appeal Court here and dismissed. That, however, is a circumstance which, 
in my opinion, does not make any difference to the position. The position as it 
obtained wasethat on a true construction of the terms of the consent decree the 
undertaking which was given by the defendants was an undertaking to the Court 
and not to the laintiffs That. disposes of the first contention of Mr. Seervai 
counsel for the defendants. i 

The second contention need not be much elaborated. It was based on the pas- 
sage from Halsbury’s Laws of England, Hailsham Edn., Vol. VII, p. 85, para. 15 : 

“An undertaking given in Court on behalf of a person without his knowledge and not com- 
municated to him will not be enforced by process of contempt.” 
On the strength of this passage from Halsbury, Mr. Seervai counsel for the 
defendants urged that the undertaking having been.given by the deftndants with- 
out the knowledge or authority of the Paradise Cinema, Limited, could not be made 
the basis of any contempt proceedings if the Paradise Cinema, Limited, refused to 
carry out the terms of that undertaking or be confirming parties to the lease as 
recorded in the undertaking. This contention of Mr. Seervai, counsel for the de- 
fendants, however, is, I am afraid, based on some sort of misapprehension of this 
passage from Halsbury which has been quoted. I read the e as meaning - 
that an undertaking given in Court on behalf of a person without his knowledge 
and not communicated to him will not be enforced against him by process of con- 
tempt adopted against him. If the plaintiffs had been in this notice of motion 
prosecuting the Par«dise Cinema, Limited, in contempt, based on their not ful- 
filling the undertaking and not executing the lease as confirming parties thereto, 
this would be a perfectly good answer. The Paradise Cinema, Limited, did not 
know of this undertaking. It was not given with their authority. It was not given 
in fact on their behalf, and not having been given on their behalf, it would be im- 
possible for the plaintiffs to sustain any contempt proceedings against them by 
reason of the non-fulfilment of-the undertaking. The position, however, as ob- 
tains. before me is that the defendants are the only persons who are sought to be 
pursued in these proceedings and it does not avail the defendants to say that they 
gave the dndertaiing to the Court in this particular behalf without consulting the. 
Paradise Cinema, Limited, or without being authorised by them. .The undertaking 
given by the defendantr was on their own behalf. They were the persons who best 
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knew the circumstances which obtained as between them and the Paradise Cinema, 
Limited. They, it appears, were optimistic enough, I may also say quite sure, 
that they would get the Paradise Cinema, Limited, by reason of theinfluence which 
they had over the members of that concern, to have them join as confirming parties 
to the lease, and if the undertaking was giver. by them to Court under those cir- 
cumstances, it dces not avail them now to urge that they had not obtained the 
consent of the Paradise Cinema, Limited, which, according to the Indian Companies 
Act and the law as it stands, is an entity separate from the members thereof, or that 
they had given that undertaking without any authority from them. 

As a matter of fact in spite of the allegations which have been made by the plaint- 
iffs in this behalf, I do not find in the affidavits of the defendants or either of them 
anything to show thet they made any attempt whatever to get the Paradise Cinema, 
Limited, to Join them in the execution of the lease as the confirming parties thereto. 
They have of course denied that they have a controlling influence over the Para- 
dise Cinema, Limited, or that all the other members thereof are their friends and 
relations. That denial, however, is not enough. If in spite of having given the 
undertaking in the manner they did they wanted to excuse themselves from the 
non-fulfilment of the undertaking and the consequences thereof, it was up to them 
to produce all necessary materials before the Court which would go.to show that 
they tried their level best to see that the Paradise Cinema, Limited, joined in the 
execution of the lease as the confirming parties thereto, but that all their best 
efforts made in that behalf were infructuous. I have not got before me 
on the record any such attempts made by them or anything to show that in spite 
of the best efforts of the defendants the Paradise Cinema, Limited, were reluctant 
and would not join as the confirming parties. The only thing before me is a bare 
statement that the Paradise Cinema, Limited, were advised under the then cir- 
cumstances that they should not join the execution of the lease as confirming 
parties thereto. How such advice was given, who gave that advice, what really 
were the circumstances which would go to show that it would be against the interest 
of the Paradise Cinema, Limited, to join the execution of the lease as confirming 
parties thereto, all that has got to be culled out from this bare statement made by 
defendant No. 1 in his affidavit. I am not inclined on these materials to excuse 
the defendants from the consequences of the non-fulfilment of their undertaking 
which, as I have already stated, they gave to the Courtto have the Paradise Cinema, 
Limited, join the execution of the lease as confirming parties thereto. 

I shall, therefore, give the defendants one more opportunity to have the Paradise 
Cinema, Limited, join the execution of this leese, which has been executed by the 
Prothonotary for and on behalf of the defendants already, as confirming parties 
thereto within a month from to-day. If the defendants procure the Paradise 
Cinema, Limited, to be the confirming parties thereto in the manner indicated 
above within that period, there will be no order in regard to prayer (a) of the notice 
of motion. If, however, no such fulfilment of the undertaking is made by the de- 
fendants in the manner indicated above. warrants will issue for the committal of the 
. defendants to prison after the expiration of that period of one month from to-day, 
operative for a period of one month. The defendants will in either event pay the 
plaintiffs’ costs of this notice of motion when taxed. 


The defendants appealed. 


M. V. Desai, with H. M. Seervai and G. C. Sanghvi, for the appellants. 
C. K. Daphtary, Advocate General, with K. T. Desai and M. R. Mody, for the 
respondents. ; 


Cuaaua C. J. This is an appeal from a judgment of Mr. Justice Bhagwati by 
which he made an order on a motion for contempt by which heordered the commit- 
tal of the appellants unless certain requisitions contained in the order were carried 
out within the time specified therein. 

The suit which led to the taking out of this motion was for specific performance, 
and alternatively for damages. The plaintiffs were the lessees of a cinema known 
as the “Paradise Cinema” and in the lease there was a clause which gave the plain- 
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tiffs an option to purchase the property. The grievance of the plaintiffs was that, 
on’February 8, 1942, the defendants had entered into an agreement of sale of the 
property in favour of the Paradise Cinema, Limited, without giving them the option 
to which they were entitled; and it was to enforce this option that the suit was filed. 
The answer given by the defendants was that the plaintiffs were informed of the 
agreement of sale with the Paradise Cinema, Limited, and that the plaintiffs had 
failed to exercise the option. The defendants further alleged that, subsequent 
to the agreement of February 8, 1942, in view of the objection taken to it by the 
head lessor, an agreement was arrived at an September 4, 1945, by which the 
defendants had transferred to the company the rents, issues and profits of the 
property for a period of fifteen years commencing from February 8, 1942. A 
supplemental plaint was filed, and the plaintiffs asked that they should be given 
the benefit of this agreement which was arrived at with the company. The suit 
came up for hearing and it went on for about 'a week. The parties then compro- 
mised the action, and the consent terms were reduced to writing and signed by 
counsel for the parties. The particular term with which we are concerned in this 


_ appeal is the one with regard to the execution of a lease within a period of two 


months by the defendants in favour of the plaintiffs in respect of the property in 
suit. The term provided that the defendants would execute such a lease; and 
the term further provided that the defendants undertook to have the Paradise 
Cinema, Limited, to join as a confirming party to the lease. The defendants failed 
to execute the lease as agreed upon, and execution proceedings had to be taken out. 
It is unnecessary to go into the details of those proceedings, but ultimately an 
order was made by the Court by which the Prothonotary of this Court had to exe- 
cute the lease as the defendants failed todo so. The plaintiffs then called upon the 
defendants to get the Paradise Cinema, Limited, to join as a confirming party to 
the lease, and the defendants having failed to comply with that requisition, a motion 
was taken out by the plaintiffs for contempt of Court. Mr. Justice Bhagwati 
held that thefe was a wilful default on the part of the defendants, and thereupon 
he ordered that the defendants should carry out their undertaking within one 
month from the date on which’ the order was passed; otherwise a warrant was to 
issue for the committal of the defendants to prison. 

Now, Mr. Desai before us has contended that no undertaking was given to the 
Court in respect of which committal proceedings could be taken out. He says 
that the undertaking referred to in the decree was merely a solemn promise given 
by his clients to the other side. Mr. Desai has argued that no undertaking to the 
Court can be given where an action is compromised and where the Court'is bound 
under O. XXIII, r. 8, to record the compromise and to pass a decree in terms of the 
compromise. Mr. Desai says that the Court is not interested in what terms the 
parties have agreed to : the parties may agree to any terms, and if they are sui 
juris, the Court is bound to pass a decree in terms of the compromise; and, therefore, 


“even though the consent terms may provide for an undertaking’ by one party, 


such an undertaking can never be construed as an undertaking to the Court. 
Mr. Desai’s contention is that it is only when thé Court is interested in passing a 
decree in a particular form, or is entitled to scrutinise ‘the terms of the compromise, 
that the Court can insist upon an undertaking being aven to it or the puue can 
give an undertaking to the Court. Such an eventuality, according to Mr. Desai, 
would only arise in cases where one of the parties was.a minor or where charity was 
interested. Then the Court would have to sanction the terms of the compromise, 
and before the Court would sanction the compromise the Court may insist upon a 
particular undertaking or undertakings being given by a party to the suit. In 
this case, says Mr. Desai, the parties were at liberty to agree to any terms that they 
thought were proper, and the Court had no voice whatever in dictating to the parties 
how they should settle ‘their disputes; and therefore, acco to Mr. Desai, 
the undertaking referred to in the consent terms was not an undertaking to the 

- We are not prepared to accept a position which seems to us contrary to the long 

ractice that has been established in this’ Court, and, apparently, also in England. 
There is no reason why even ina consent decree a party may not give an under- 


` 
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taking to the Court. Although the Court may be bound to record a compromise, 
still, when the Court passes a decree, it puts its imprimatur upon those terms gnd 
makes the terms a-rule of the Court; and it would be open to the Court, before it 
did so, to accept an undertaking given by a parzy to the Court. Therefore, there is 
nothing contrary to any provision of the law whereby an undertaking cannot be 
given by a party to the Court in the consent decree, which undertaking can be 
enforced by proper committal proceedings. 
` Jt is necessary to understand what the true nature of the committal proceedings 
is in a case like this. As pointed out by Oswald on Contempt of Court, an under- 
taking entered into or given to the Court by a party or his-counsel or solicitor is 
equivalent to and has the effect of an order of the Court, so far as any infringement 
- thereof may be made the subject of an application to the Court to punish for its 
breach. Therefore, when an undertaking is given by a party to the Court, it be- 
comes an order of the Court, ard a particular mode is prescribed for enforcing that 
particular order. That mode is that proceedings for contempt can be taken out for 
the enforcement of that order. Therefore, if we find in this case that an undertaking 
was given by the party to the Court resultmg in that undertaking becoming 
an order of the Court, then it would be open to the party aggrieved by the non- 
compliance with the order to come to Court and ask for committal of the party in 
default. Therefore, what we have to really consider is whether, in fact, the plaintiffs 
gave an undertaking to the Court, and that we can only decide by looking at the 
consent decree itself. . 

It is necessary to look first at the scheme cf the consent terms. We have first 
seven clauses which all deal with agreements between the parties. Each clause 
begins with the expression “Agreed”. Then we come to cl. 8, which begins by 
saying “Ordered that the defendants do execute the said lease within a period of 
2 months from the date hereof.” Therefore, “Ordered” is used here in contra- 
distinction to an agreement. Whereas the fret seven clauses merely recorded 
an agreement between the parties, cl. 8 requires an order of the* Court which 
would be an executable order. And it is in this clause that the undertaking given 
by the defendants is incorporated. Therefore, cl. 8, on the face of it, was not dealing 
with any agreement between the parties at all. What the parties intended—and 
that intention is clear from the language used in cl. 8 itself—was that, with r 
to a particular subject-matter dealt with in cl. 8, an order of the Court should be 
obtained. And that clause deals with two matters : one was the execution of the 
lease by the defendants themselves which they were ordered to do, and the other 
was that they undertook to get the Paradise Cinema, Limited, to join as a confirming 
party to the lease. In our opinion, the second part of cl. 8 wasas much an order of 
the Court as thefirst. The necessity for using the expression “undertake” will become 
clear when one realises that a mere lease executed by the defendants would not have 
been of much avail to the plaintiffs, because, as I pointed out earlier, the defendants 
had already transferred the income for fifteer: years of the property in suit tothe 
Paradise Cinema, Limited. Therefore, it was necessary in the interests of the plain- 
tiffs that they should get the Paradise Cinema. Limited, to confirm the lease. It is 
because of the importance of the defendants getting the Paradise Cinema, Limited, 
to join in the lease that the parties advisedly used the expression “undertake.” 

It has been urged by Mr. Desai that there is no warrant for the Court reading in- 
to the expression used in cl. 8 the words “to the Court.” Mr. Desai says that we 
should put upon this clause its plain and natural construction, and the more so as 
we are dealing. with a matter which involves serious consequences upon his clients. 
It is perfectly true that, if the word “undertake” bore its plain and natural meaning, 
then there would be no justification for constrcing that expression to mean that the 
undértaking was given to the Court. The clause does not state to whom the under- 
taking is given, and it may be that it would be possible to hold that, as the parties 
were settling the dispute between themselves, the undertaking was given by one 
party to the other; or, at the highest, the only thing that could be urged would. be 
that the expression is ambiguous, and in a contempt matter, unless the Court is 
clearly satisfied that the undertaking. was. given to the Court, the Court would not 
proceed to commit the person in default to jail. But, in our opinion, the expression 
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“undertake” has come to acquire, through long practice, a technical meaning. In 
all*orders and decrees of the Court,twhenever the expression “‘a party undertakes” 
has been used, it has always borne the meaning that the undertaking has been to 
the Court. The Advocate General has also referred us to the forms and orders that 
appear in “Seton on Decrees and Orders”, and in those forms the expression used 
has always been “a party undertakes” and never “a party undertakes to the Court.”’ 
Therefore, in Englis h Courts as well, the expression “‘a party undertakes” when used 
in decrees or orders has come to acquire the same technical meaning. What is 
more, it has been held by Mr. Justice Bhagwati—an opinion with which I entirely 
agree—that it has been the long-standing practice on the original side that, when- 
ever counsel wishes to give an undertaking to the Court, he never expressly uses the 
words “to the Court” but merely states that he undertakes on behalf of his client, 
and that undertaking is always understood to be an undertaking to the Court which 
could be enforced by committal proceedings. In this case, we find that the consent 
terms were signed by Mr. Rege for Mr. Desai’s clients and by Mr. Amin for the plain- 
tiffs, both counsel with very large and extensive practice on the original side. 
Therefore, in our opinion, looking to the surrounding circumstances, looking to the 
context, and also looking to the fact that the expression has come to acquire a tech- 
nical meaning, we can only construe the undertaking given by the defendants as an 
undertaking given to the Court and not given to the other side. 

In support of his contention, Mr. Desai has relied on a judgment of the Calcutta 
High Court in Nisha Kanto v. Saroj Bashini.1 In that case, a division bench consist- 
ing of Sir Trevor Harries, Chief Justice, and Mr. Justice Mukherjea had to consider 
a similar qitestion. There also reliance was placed upon the practice on the original 
side. And the learned Chief Justice expressed the opinion that the sooner the prac- 
tice was stopped the better. According to the learned Chief Justice, if one of the 
terms of the compromise was that one of the parties should give an undertakin 
to the Court, then the compromise should makeit clear that such was the case, ana 
if it did not ntake it clear and the compromise merely stated that one of the parties 
“undertakes,” then the ordinary construction must be given, and that is, a promise 
or a solemn promise given to the other party and not to the Court. Now, with very 
great respect to the learned Chief Justice, he seems to have taken the view that the 
word “undertake” must be given its ordinary dictionary meaning. He has not 
considered at all as to whether, by long practice understood both by counsel and 
by Judges, the expression “undertaking’’ had come to acquire a technical meaning. 
I am sure, if he had considered that aspect of the case, he would not have come to 
the conclusion that the only way to construe the expression “undertake” was to 
give it its plain natural meaning. What is more, there are three judgments of the 
Calcutta High Court, all delivered by single J udges undoubtedly but all of them 
sitting on the original side and having experience of the original side practice, 
which have taken the view that an “undertaking” means an o 
to the Court.” One was by Mr. Justice Gentle, whose decision was revers 
by a bench in Nisha Kanta’s case to which I have just referred; another 
by Mr. Justice Panckridge, and the third judgment is of Mr. Justice Das, which 
judgment was not cited before that bench: this is reported in Prokash Chandra 
Mukherji v. Manindra Nath Mukherji. Mr. Desai has also relied on the statement 
of the law as to undertakings that appears in Halsbury’s “Laws of England,” 
Vol, VI, p. 83. Halsbury, in para. 51, puts it this way :— 

* The breach of an undertaking given to the Court by a person or corporation, pending 
proceedings, on the faith of which the Court sanctions a particular course of action or inac- 
tion, is misconduct amounting to contempt.” 

According to Mr. Desai, there was no sanction given in this case for a particular 
course of action or inaction, and, therefore, even if the undertaking was given to 
the Court, it could not be made the subject-matter of contempt roceedings. In 
our opinion, Mr. Desai reads the expression “sanctions” used in Halsbury i in much 
‘too narrow a sense. The very fact that the Court passed a decree after an under- 
taking was embodied in the consent terms clearly shows that the Court did sanction 
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a partivular course; and that course was the putting of its imprimatur upon the 
consent terms. The Court was led to pass an order upon the defendants to execyie 
a lease in view of the fact that an undertaking was given by thedefendants to get the 
Paradise Cinema, Limited, to join the lease. As I said before, the mere executing 
of the lease by. the defendants would have been entirely futile, and, therefore, the 
undertaking had to be given in order to ensure to the plaintiffs the benefit of the 
decree which they were taking from the Court. 

The Advocate General has also drawn our attention to a judgment of the Enghsh 
Court in Cotton v. Heyl. That judgment goes to show that even if an undertaking 
was given in an action which wa3 compremised, and where the parties were neither , 
minors nor was charity interested, the undertaking could be enforced by contempt 
proceedings. : : 

The next question that we have to consider :s whether it could be said that the 
default of the defendants was a wilful default which would bring down upon them 
the heavy hand of the Court. Itis again perfectly true that if is only im cases of 
wilful default that the Court entertains contempt proceedings. The mere fact that 
the defendants have failed to carry out their undertaking is itself not sufficient to- 
invoke the jurisdiction of thé Court. The party that comes to Court must satisfy 
the Court that the other side had deliberately refused to carry out the undertaking 
given by him to Court. Mr. Desai emphasises the fact that in this particular case 
the undertaing given was not to do something by the party himself: the under- 
taking that was given was to make some other party to do something, and that other 
party was not befcre the Court and that other party did not give any undertaking 
at all. Therefore, we ought to be sure in this zase that, whatever the defendants 
undertook to do was not done by them in defiance of the order of the Court and in 
breach of the undertaking given by themselves. We agree that the fact that the 
Paradise Cinema, Limited, refused to join as aconfirming party to the lease should 
not be visited upon the heads of the defendants. But in view of the undertaking, 
it was necessary that the defendants should use their best efforts to induce the Para- 
dise Cmema, Limited, to join the lease as a confirming party. If their endeavours 
had failed, then they would have a perfect answer to the Court inasmuch as they 
had done everything that lay in their power. Unfortunately, in this case, as the 
learned Judge points out when he makes a proper grievance of the fact, no mate- 
rials whatever were placed before him to satisfy him thatany endeavour was made 
by the defendants to get the Paradise Cinema, Limited, to join as a confirming 
party to the lease. And the facts with regard to this company are also very signi- 
cant. It appears from the record that this company has been started with a capital 
of Rs. 2,00,000 divided into 2,000 shares of Rs. 100 each; and out of these 2,000 
shares, 1,508 shares have been issued. 7&1 shares have been issued to defendant 
No, 1, 751 shares have been issued to defendant No. 2, 1 share has been issued to 
the father of defendant No. 1, 1 share to the brother of defendant No. 1, and 1 
share each of the remaining four shares has been issued to therelatives or nominees of 
defendants Nos. 1 dnd 2. What is more, defendant No. 1 is the managing director 
of this company, and defendant No. 2 is also a director. Therefore, it is patent 
that the defendants have a dominating voice in the affairs of this company, and 
nothing would be easier than for the defendants to get this company to join as a 
confirming party to the lease. 

Therefore, it is not merely because the defendants have failed to get the Paradise 
Cinema, Limited, to join as a confirming party to the lease that they are guilty of 
contempt of Court; they are guilty because they have failed to do anything to 
bring about a situation whereby the company could join the lease as a confirming 

It is not sufficient for the defendants to say that the company-is £ separate 
legal entity from themselves, and that whatever their view might be the company 
might take a different view. As they are in a position to get the compary to con- 
form to their view, it is their duty to do so and to give effect to the solemn under- 
taking that they have given to the Court. We are, therefore, of the opinion that 
the learned Judge was right in the view that he took that the defendants were guilty 


1 [1980] 1 Ch. 310, 
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of contempt of Court, and he was also right in ordering them to carry out the re- 
qiusitions contained in his order. 

. We must, therefore, dismiss the appeal with costs and confirm the order of the 
learned Judge below. ` We would only modify the order to this extent, that as the 
time given by the learned Judge for carrying out the requisitions has expired, we 
would aai that time for one month from to-day. 

We would further like to say that the defendants would be well advised in getting 
the company to join as a confirming party to the lease and we have no doubt that 
if they seriously intend to do so there should be no difficulty in their way in bring- 
ing about this result.. 


Attorneys for appellants: Crawford, Bayleyd:Co. Appeal dismissed. 
Attorneys for respondents: Haridas & Co. - 


Before the Mowble Mr. M. C. Chagla, Chief Justice, and My. Justice Coyajce. 
MOHANLAL BECHARDAS v. THE BOMBAY LIFE ASSURANCE CO., LTD.” 


Letters Patent, cl. 18-~Judgment—.Appeal from judgment—Civil Procedure Code (Act F of 1908), 
O. IX, r. 8&—Dismissal of suit for non-appearance of plaintiff—Whether order of dismissal 
amounts to judgment. 

Under cl. 15 of the Letters Patent no appeal lies from an order dismissing a suit for non= 

_ appearance of plaintiff passed under O. IX, r. 8, of the Civil Procedure Code, 1908. 

An order of dismissal passed under O. TX, r. 8, does not affect the merits of the case by 
determining rights or liabilities between the parties. All thata Court or a Judge does under 
the rule is to give effect tc the provision of the law which requires him to dismiss a suit when 
the plaintiff is absent. He does not judicially determine the rights or merits of the questions 
before him. His dismissal is not based upon consideration that ‘the plaintiff’s suit is bad or 
that the plaintiff is bound to fail on the merits of the case. It is merely because the plaintiff 
‘ia not present at the date of the hearing that the Court dismisses the suit. 


Tue ‘plaintiffs, Mohanlal and Anurai, who were shareholders in the Bombay 
Life Assurance Co., Ltd. (defendant No. 1), sued on July 9, 1945, for a declaration 
that the proposed increase in the capital of the Ist defendant company was not in 
the interest and/or for the benefit of the company, and for other reliefs. 

On July 19, 1945, the plaintiffs took out a notice of motion, on which Blagden J. 
allowed the moving of the resolution but restrained the defendant from taking action 
under it without an order of the Court. On the same day the shareholders of the 
company passed a resolution increasing the capital of the company. This led 
to an amendment of the plaint on January 27, 1949, by wording the prayer for 
declaration thus: “It may be declared that the said resolution dated July 19, 1945, 
passed for the purpose of increasing the capital is invalid and inoperative.” 

On July 8, 1949, the suit reached: hearmg before Bhagwati J., when plaintiffs’ 
counsel applied for adjournment on the ground that one Mr. Bharatiya, a material 
witness, was ill and unable to attend. He also applied for amendment of the plaint. 
His Lordship refused both applications. The plaintiffs’ counsel asked for leave to 
withdraw his appearance. On leave being fone counsel withdrew his appear- 
ance. The suit was thereupon dimissed. 

The plaintiffs appealed. 

At the hearing the respondents raised a > eas objection that the order of 
dismissal of suit was not a judgment “‘within the meaning of cl. 15 of the Letters 
Patent.” 


- H.M. Seeroai, with M. M. Desai, for the appellant. 
H. L. Manecksha, wth P. N. Bhagwati, for respondents Nos. 1 to 6 and 8. 


Cuacuia C. J. This is an appeal from a judgment and decree of Mr. Justice 
Bhagwati dismissing the plaintiff’s suit, and the dismissal came about under the 
following circimstances. The plaintiff had filed the suit for a declaration that 
the increase in the capital of the first defendant company, which was intended to 
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be brought about by a resolution to be passed at the meeting of the company, was 
not in the interest and for the benefit of the company, and allegations were made in 
the plaint that the directors were acting mala fide in bringing about such an 
increase in capital. An application was made before Mr. Justice Blagden for an 
injuction restraining the defendants from passing such a resolution pending the 
hearing of the suit. Mr. Justice Blagden did not grant the injunction, but 
ordered that while the company might přoceed with the consideration of 
the resolution, if such a resolution was passed, the company should not 
act on that resolution pending further ozders. Therefore, a meeting was 
held and the resolution was carried increasing the capital of the company - 
on July 19, 1945. The plaint was then amended on January 27, 1949, 
and in the amended plaint a declaration was sought from the Court that the 
resolution which was passed on July 19, 1943, was invalid and inoperative, and in 
“para. 18A of the plaint an averment was made that the voting rights in respect 
of 884 shares could not'be exercised for reasons mentioned in paras 10 and 11 of the 
plaint, and on that the plaintiff submitted tha- the resolution was invalid and in- 
operative. The suit came on for hearing before iir. Justice Bhagwati on July 8, 1949. 
An application was made by 2ounsel for the plaintiff for adjournment of the suit 
on the ground that one Naval Kishore Bhavatiya, a material witness for the 
plaintiff, was ill and could nat attend the Court on that day. There was some 
discussion between the learned Judge and counsel as to whether Mr. Bharatiya 
-was a material witness, and the learned Judge took the view that in view of the fact 
that the resolution of the company had been passed on July 19, 1945, and as that 
resolution was not challenged on the ground that the resolution was ultra vires or 
in fraud.of the company, Bharatiya was not a material witness, and therefore the 
suit should not be adjourned. Thereupon ccunsel for the plaintiff applied for 
a further amendment of the plaint. The learned Judge refused the application 
for amendment on the ground that the plaintiff was trying to resuscitate a suit 
which appeared to the learned Judge to be ceed in view of the ing of the 
resolution by the company and in view of the plaint not having been properly 
amended in the first instance. Thereupon the learned Judge passed an order 
rejecting the application for amendment and also refusing the application for 
adjournment. Thereupon counsel for the plainaff asked for leave to withdraw his 
appearance. The Court granted that leave and counsel withdrew his appearance. 
Thereupon the Court dismissed the suit with costs. G4 
Now. Mr. Manecksha has raised a preliminary point that no appeal lies from this 
order of the learned Judge. We have to be satisfied that the order passed by the 
learned Judge is a judgment within the meanirg of cl. 15 of the Letters’ Patent. 
What the learned Judge did was to act under the provisions of O. IX, r. 8. That 
rule makes it incumbent upon the Court to dismiss a plaintiff’s suit when the 
plaintiff does not appear at the hearing. It is a dismissal which is for default of 
apnea or non-prosecution, and r. 9 of that Order gives a remedy to the 
plaintiff whose suit has been dismissed for default, and that remedy is that he 
can apply to the Court to set aside the dismissal and if he satisfies the Court that 
there was sufficient cause for kis non-appearance then the Court may set aside the 
dismissal. Under the Code no appeal lies from an order made under O. IX, r. 8. 
No appeal also lies if the Court under O. IX, r. 9. sets aside the order of dismissal. 
But an appeal lies if the Court refuses to set aside the dismissal. The question is 
whether an appeal lies under cl. 15 of the Letters Patent from an order made by 
a Court under O. IX, r. 8. In our opinion, no such appeal lies because no order 
is made by the Court under O. IX, r. 8, which affects the merits of the case by 
determining rights or liabilities between the parties. All that a Court or a Judge 
does under O. IX, r. 8, is to give effect to the prevision of the law which requires him 
to dismiss a suit when the plaintiff is absent. He does not judicially determine 
the rights or merits of the questions before him. His dismissal is not based upon the 
consideration that the plaintiff's suit is bad or that the plaintiff is bound to fail on 
the merits of the case. It is merely because the plaintiff is not present at the date 
of the hearing that the Court dismisses the suit and therefore it is clear that such 
a dismissal is not a judgment within the méaning of cl. 15 of the Letters Patent. 


+ 
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The law gives the plaintiff an adequate remedy, as I have pointed out, underO.1X, 
r. 8, and that is the only remedy which the plaintiff has whose suit has been 
dismissed for default. 

Mr. Seervai has argued that inasmuch as the learged Judge has given reasons 
in dismissing his application for amendment and his application for adjournment, 
he is entitled to come to the Court of Appeal because those reasons would bind 
him and therefore ‘he is entitled to challenge those reasons. It is true that in the 
course of his judgment Mr. Justice Bhagwati has expressed his opinion as to the 
merits of the case. He has taken the view that as the plaint stood the plaintiff’s 
suit was liable to be dismissed. But the order that he passed was only an order 
refusing the application for amendment and refusing the application for adjournment 
and any decision on the merits of the case was not called for for passing those two 
orders. The matter would have been very different if after the application for 
amendment and the application for adjournment had been refused an issue had 
been raised as to Whether the plaint disclosed any cause of action and on that 
issue the learned Judge had held that the plaint did not disclose any cause of 
action and dismissed the suit. Then the decision of the learned Judge would 
have been on the merits of the case. As the matter stands, the decision of Mr. 


. Justice Bhagwati dismissing the plaintiff’s suit.is not based upon the plaint not 


disclosing a cause of action, but upon the fact that counsel for the plaintiff withdrew 
and as there was no appearance for the plaintiff the learned Judge was bound to 
dismiss the plaintiff's suit for non-prosecution. Therefore, it is clear 
that there is no judicial determination whatsoever as to the merits of the case by 
the learned Judge, and in the absence of any judicial determination it is impos- 
ve to say that the merits of any question have been affected by determination 
hts or liabilities. Mr. Seervai has also attempted to argue that the order made 
i learned Judge was not under O. ITX, r. 8. That contention, in our opinion, 
is er tenable because the notes of the learned Judge make it perfectly clear that 
after the application for adjournment and amendment of the plaint was refused coun- 
sel for the plaintiff obtained leave from the Court to withdraw and in fact withdrew, 
and the ee object for withdrawing was that the matter should proceed ex parte 
under O. IX, r. 8. Therefore, the order made by the learned Judge is under 
O. IX, r. 8, and it is an order of dismissal of a suit for default of ai weedy of the 
plaintiff. Under the circumstances, we must uphold Mr. Manecksha’s contention 
that the order of the learned Judge is nota judgment within the meaning of cl. 15 
of the Letters Patent and no appeal lies from that order. 
‘The result is that the appeal fails and must be dismissed with costs. Undertak- 
ing given by the respondents on July 25, 1949, discharged. 


Attorneys for appellants: Ambubhat & Diwan. Appeal dismissed. 
` Attorneys for respondents : Kanga & Co. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Coyajec. 


_ GAGANMAL RAMCHAND v. THE HONGKONG & SHANGHAI BANKING 


CORPORATION.* 


Civil Procedure Code (Act V of 1908), O. VI, r. 17; O. VII, r. 11—Amendment of plaint—Whether 
_ Court can amend plaint so that it discloses cause of action. 
The power of the Court to allow amendment of pleadings under O. VI, r. 17, of the Civil 
.Procedure Code, 1908, is not restricted or controlled by the provisions contained in O. VII, r. 
11, ofthe Code. It is, therefore, open to the Court to allow a a plaint to be amended so that it 
should disclose a cause of action. 

The Court may prevent the operation of O. VII, r. 11, of the Civil Procedure Code, 1908, 
and may save the plaint being rejected by exercising its power under O. VI, r. 17, of the Code, 
and allowing the plaint tobe amended. Whether ina particular case an amendment should 
be allowed or not must always be a question of the proper or improper exercise of the dis- 
cretion by the Court. It cannot be said that when a Court allows an amendment of the plaint 
the Court is acting without jurisdiction. In that particular case the order of the Court may 


*Decided, March 8. 1950. O.C.J. Appeal No. 49 of 1949: Suit No. 1848 of 1044. 
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he attacked and successfully attacked and 1t may be shown that the exercise of the discretion 
by the Court was not a proper discretion. . 
Sheshgiridas Shanbhag v. Sunseirao,! followed. 
Satlesh Nath Bist v. J. Chaudhurt,* dissented from. 
Midnapore EEEE AE Ld. v. Secretary of State for India,’ distinguished. 
Ja Shoe Mya v. Maung Mo Enaung,* explained. 


GaGANMAL Ramchand a firm (defendants), carrying on business at Bombay and 
Sind Hyderabad, entered into an arrangement with the Hongkong and Shanghai 
Banking Corporation (plaintiffs), on July 10, 1941, whereby the plaintiffs agreed to 
discount bills of exchange drawn by the defendants and payable in places outside 
British India on certain terms and conditions set out in the arrangement. In 
pursuance of the arrangement a number of bills were drawn by the defendants an 
were discounted by the plaintiffs. l 

In October 1944 the plaintiffs filed thé present suit against the defendant to 
recover a sum of Rs. 1,85,169, in respect of certain bills negotiated by the plaintiffs. 
It was stated in the plaint that the bills of exchange together with the relative 
documents of title were in due course forwarded by the Bombay branch of the 
plaintiffs to their Singapore Branch for presentation and payment but that “owing 
to the occupation of Singapore by the enemy, the plaintiffs’ Bombay Branch are 
yet unaware whether the said Bills have or have not been paid whether in full or in 
part ; nor are they sware of the fate of the relative goods or documents.” : 

When the suit reached hearing one of the issues raised on behalf of the defendants 
was whether the plaint disclosed any cause of action. Counsel for the plaintifis 
then applied for leave to amend the plaint in terms of the draft which set out what 
happened to the bills of exchange and documents of title at Singapore, facts which 
were not known to the plaintiffs at the time the suit was filed but were known to 
them now and which they had no means of finding out at the time the plaint was 
filed. 

On July 4, 1949, Tendolkar J. by an order granted leave to the plaintiffs to amend 


the plaint. The material portion of the judgment is as follows :— 


TENDOLKAR J. This amendment is opposed by Mr. Purshottam on the ground 
that the plaint, as it stands, discloses no cause cf action, and therefore the plaintiffs 
should not be allowed by their amendment to make out a cause of action where 
none exists and save the bar of limitation. There is no doubt that if Mr. Pur- 
shottam is right in his contention that the plaint as it stands discloses no cause of 
action, then I ought not to allow the amendment, the effect of which would be to 
make out a cause of action for the first time. But, in my opinion, the position is 
somewhat different, where a plaint discloses an imperfect or defective cause of 
action. In that case it is but right that, subject to any order for costs thatthe cir- 
cumstances of the case may require, the amendment ought to be allowed to make 
the cause of action complete and to remove the dezect. In the present case, I have 
no doubt whatever that the plaint, as it stands, is defective. The cause of action 
consists of that bundle of facts which the plaintiffs have to prove in order to 
obtain a judgment. In the present case that bundle of facts would, undoubtedly, - 
consist of the agreement dated July 10, 1941, as well as the fact that several 
bills of exchange were in fact drawn and discounted by the bank. It would 
further consist of what happened to those bills, which is what the plaintiffs seek 
to set out by the amendment. This ought, ordinarily, to have been set cut in the 
plaint; but in the special circumstances of this case, no means of knowledge were 
available to the plaintiffs as communications with Singapore had been interrup- 
ted; and I do not think the plaintiffs can be blamed for not setting out what 
happened to those bills of exchange, because if they had attempted to do so, they 
could only have speculated as to what might have happened. In my opinion, 
therefore, the cause of action in the plaint, as it stands today, is incomplete 


1 (1945) 48 Bom. L.R. 252. + (1921) L.R. 48 LA. 214, 
2 (1945) 50 C.W.N. 340. s.c. 24 Bom. L.R. 683. 
3 (1916) L.R. 44 Cal, 352, 355. 
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and defective, and the effect of the amendment is to remove the defect. I am, 
therefore, of the opinion that the amendment dught to be allowed. 


The defendants appealed. 
H. M. Seerovai, with C. K. Daphtary, Advocate General, and H. G. zalvani, for 
the appellants. E. - 

M. L. Manecksha, for the respondents. 


- Cuaca C. J. This is an appeal from an order of Mr. Justice Tendolkar granting 
. leave to the plaintiffs to amend the plaint. A preliminary objection is taken by 
Mr. Manecksha that the order does not constitute a judgment within the meaning of 
cl. 15 of the Letters Patent and no appeal lies. 


Now, the same question came up before a bench of this Court consisting of Sir 
Harilal Kania, Acting Chief Justice as he then was, and myself, in Sheshgiridas 
Shanbhag v. Sunderfao,+ and we held that allowing an amendment of the plaint was 
not a judgment within cl. 15 of the Letters Patent. Mr. Seervai has tried to 
distinguish this judgment. According to him we were dealing there with a case 
where the contention was that the order made by my brother Coyajee J. granting 
leave to amend the plaint allowed matters to be pleaded which went beyond the 
scope of the suit, and we held that assuming the learned Judge was wrong in allow- 
ing the amendment, the most that could be said was that he had improperly exer- 
cised the discretion vested in him to make the order under O. VI, r. 17. The 
contention was put forward in that case that Mr. Justice Coyajee had no jurisdic- 
tion to make the order that he had made. That contention was rejected by us. 
Mr. Seervai says that in the present case the plaint discloses no cause of action and 
the learned Judge by allowing the amendment of the plaint has permitted the 
plaintiffs to plead facts which would give them a cause of action, and according to 
Mr. Seervai once the plaint does not disclose a causeof action, the plaint is liable to 
be dismissed and must be dismissed and the Court has no jurisdiction to allow an 
amendment of the plaint. Therefore Mr. Seervai says that whereas in Sheshgiridas 
Shanbhag v. Sanderrao no question of jurisdiction of the Judge arose, in the case 
before us now the question of his jurisdiction does arise. For the purpose of this 
_ appeal we are assuming that the plaint did not disclose a cause of action although 
the learned Judge has held that the cause of action was defective and by the amend- 
ment which he allowed the defect was cured. 


Now, apart from authority, turning to the scheme of the Civil Procedure Code, 
O. VI, r. 17, is very wide in its terms and it gives power to the Court to allow either 
party to alter or.amend his pleadings in order that the real questionsin controversy 
between them. should be adjudicated upon. Mr. Seervai relies on O. VII, r. 11, 
which provides that the plaint shall be rejected in the cases mentioned in that rule 
and the one with which we are concerned is where it does not disclose a cause of action. 
Mr. Seervai’s argument is that when a plaint comes before the Court and that 
plaint does not disclose a cause of action, it is mandatory upon the Court to reject 
that plaint and dismiss the suit and the Court has no power to permit the plaint 
to be amended. In other words, Mr. Seervai’s contention is that O. VI, r. 17, is 
controlled by O. VII, r. 11, and in cases falling under O. VU, r. 11, the Court has ne 
jurisdiction to order the amendment of the plaint. I am unable to accept that 
‘contention. I see no reason whatever why the power of the Court to allow amend- 
ment of pleadings should be in any way restricted or controlled by the provisions 
contained in O. VII, r. 11. Itis perfectly true that it is incumbent upon the Court 
to reject a-plaint that does not disclose a cause of action, but it does not follow that 
it is not open to the Court to allow a plaint to be amended so that it should dis- 
close a cause of action. It is only when a plaint does not disclose a cause of action 
that the Court is called upon to exercise its power under O. YII, r. 11. But the 
Court may prevent the operation of O. VII, r. 11, and may save the plaint being 
rejected by exercising its power under O. VI, r. 17, and allowing the plaint to be 
amended. It would indeed be an extraordinary proposition to lay down that if 
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various averments had to be made in the plaint which would go to constitute a cause 
of action, and by some oversight or some mistake the plaintiff failed to make one of 
the averments, then in that case the plaint must be dismissed and the plaintiff 
could not apply for an amendment and make the necessary averment. 

In support of his proposition Mr. Seervai hss relied on the decision of a single 
Judge of the Calcutta High Court in Satlesh Nath Bisi v. J. Chaudhuri In that 
case Mr. Justice Gentle held that where a plaint did not disclose on the face of it a 
cause of action, the Court had no option but to reject it and had no jurisdiction to 
allow an amendment. With great respect to the learned Judge, I am unable to 
accept the view taken by him as to the powers of the Court under O. VI, r. 17. 
Whether in a particular case an amendment should be allowed or not must always 
be a question of the proper or improper exercise of the discretion by the Court. 
It cannot be said that when a Court allows an amendment of the plaint the Court is 
acting without jurisdiction. In that particular case the order of the Court may be 
attacked and successfully attacked and it may be shown that the exercise of the 
discretion by the Court was not a proper discretion. But I am unable to agree 
with Mr. Justice Gentle that the Court has no jurisdiction to allow an amendment of 
the plaint which on the face of it did not disclose a cause of action. In coming to 
this decision Mr. Justice Gentle relied on an earlier decision of the Calcutta High 
Court which is a decision of a division bench and that is the case of Midnapore 
Zemindary Company, Ld. v. Secretary of State for India. There the Court was 
not dealing with O. VI, r. 17(¢), but was dealing with O. VI, r. 17(b). In that case 
the relief claimed was undervalued and the plaintiff was required by the Court to 
correct the valuation within a time which was fixed by the Court and the plaintiff 
failed to do so. . Then the plaintiff applied to amend the plaint so as to strike out a 
particular declaration which ke wanted which resulted in his plaint being under- 
valued and that amendment was refused by the Court. It is unnecessary to con- 
sider, with very great respect, whether that decision of the Calcutta High Court is 
correct or not because it was dealing with a case which is not before ûs. As will be 
noticed, there an order was made by the Court to make good the deficiency in the 
valuation of the plaint. That order was not carried out by the plaintiff and it was 
under those circumstances that the Calcutta High Court came to the conclusion that 
it had no jurisdiction to allow the amendment of the plaint. 

Mr. Seervai has also relied on the decision of the Privy Council in Ma Shwe Mya 
v. Maung Mo Hnaung, for the proposition taat the Court has no jurisdiction to 
permit a plaintiff to substitute by an amendment one distinct cause of action for 
another. We had to consider this very case in Sheshgiridas Shanbhag v. Sunderrao, 
and that very case was attemzted to be pressed into service by Mr. Desai who then 
argued the appeal for the proposition that the Privy Council had laid down that 
the Court had no jurisdiction to substitute one cause of action for another, and in 
ray judgment I have pointed out that the Privy Council does not say that the Court 
had no jurisdiction to make an order for amendment. As a matter of fact, if one 
reads the judgment of Lord Buckmaster it is clear that all that the Privy Council 
was laying down was that in that particular case, viz. of substituting one cause of 
action for another, leave to amend could not be considered to be properly given in 
accordance with the rules by which leave to amend must necessarily be regulated. 
Therefore. the Privy Council also was considering the proper or improper exercise of 
the discretion vested in the Court to allow the amendment of pleadings. 

Therefore. if what Mr. Justice Tendolkar has done is merely to exercise his dis- 
cretion in allowing the plaint to be amended, th2 most that Mr. Seervai can say is that 
in this particular case his exercise of the discretion has not been proper. In that 
view of the case the decision in Sheshgtridas Shanbhag v. Sunderrao is indistinguish- 
able, and following the decision of that division bench we must hold that the order 
made by Mr. Justice Tendolkar is not a judgment and no appeal lies from that order. 
The result is that the appeal fails and is dismissed with costs. 

“ There are cross-objections against the order of Mr. Justice Tendolkar with regard 


1 (1945) 50 C.W.N. 540. 3 (1921) L.R. 48 I.A. 214, 
2 (1916) LL.R. 44 Cal. 352. 355. R.C. 24 Bom. L.R. 682. 
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to costs and Mr. Manecksha very fairly concedes that those cross-objections would 


nof le. The result is that the cross-objections also fail and must be dismissed with 
costs. i 


COYAJEE J. I agree. 


` 


Attorneys for appellants: Little & Co. Appeal dismissed. 
Attorneys for respondents : Crawford, Bailey & Co. 


Before the Howble Mr, M. C. Chagla, Chief Justice, and Mr. Justice Coyajee. 
SHIAVAX C. CAMBATA v. SUNDERDAS EBJI.* 


Bombay Rents, Hotel and Lodging House Rates (Control) Act (Bom. LVII of 1947), Sees. 28, 56— 
Specific Relief Act (I of 1877), Sec. 9-—High Court—Transfer of sutt— Whether suit under $. 9 
can be transferred go Small Cause Court. 

A suit by a tenant to recover possession of demised premises from his landlord, broughi 
under 8. 9 of the Specific Relief Act, 1877, does not fall within the purview of ss, 28 and 50 
of the Bombay Rents, Hotel and Lodging House Rates (Control) Act, 1947, and if filed in the 
High Court cannot be transferred to the Presidency Small Cause Court in Bombay. 

TRANSFER of suit. 

Shiavax Cambata and another (defendants) were the owners of a building situated 
on Queen’s Road in Bombay. They had rented one of the shops in the building 
to one R. S. Dalaya at a rental of Rs. 125 a month. 

On November 26, 1946, Dalaya transferred the tenancy of the shop to Sunderdas 
Ebji (plaintiff), and put him in possession of the premises. The plaintiff posted a 
Gurkha watchman, on November 80, 1946, to ie: a watch on the premises, 

On November 80, 1946, at about 7-80 p.m. two Pathan watchmen, who were in 
the employ of defendants, acting under the defendants’ instructions, “removed 
the Gurkha watchman by criminal intimidation and took forcible possession of the 
said shop and the contents thereof”. 

On February 6, 1947, the plaintiff filed a suit in the High Court of Bombay, 
praying that ‘the defendants may be ordered and decreed forthwith to deliver posses- 
sion of the said shop No. 6, in Cambata Building situate on plot No. 101 at Queen’s 
Road, Bombay Reclamation, Bombay, to the plaintiff and to deliver possession of 
the articles and things.” 

On March 8, 1947, defendants filed a written statement in which they demed 
plaintiff’s allegations. 

The suit came up for hearing before Bhagwati J. on July 26, 1949, when his 
Lordship was of opinion that the suit being between landlord and tenant for 
possession of demised premises was triable only by the Bombay Court of Small 
Causes, for the following reasons :-— 


Buaewati J. [His Lordship, after narrating the facts, proceeded.] The Bombay 
Legislature enacted the Bombay Rents, Hotel Rates and Lodging House Rates 
(Control) Act, 1947, which was made applicable here on or about February ‘18, 
1948. Section 28 of that Act enacted the “Jurisdiction of Courts” and provided: 

“Notwithstanding anything contained in any law and...claim or for any other reason, 
the suit or proceeding would not, but for this provision, be within its jurisdiction, 

(a) in Greater Bombay, the Court of Small Causes, Bombay, and... 
shall have jurisdiction to entertain and try any suit or proceeding between a landlord and a tenant 
relating to the recovery of rent or possessian of any premises to which any of the provisions of this 
Part apply and to decide any application made under this Act and to deal with any claim or ques- 
tion arising out of this Act or any of its provisions ; and no other court shall have jurisdiction to 
entertain any such suit, proceeding or application or to deal with such claim or question.” 
Section 50 of the Act was the section repealing the Bombay Rent Restriction Act, 
1989, and the Bombay Rents, “Hotel Rates and Lodging House Rates (Control) 
Act, 1944 ; a proviso was however enacted to that section which ran as under : 


* Decided, March 8, 1950, O.C.J. Appeal No. 44 of 1849: Suit No, 317 of 1947, 
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“Provided that all suits and proceedings (other than execution proceedings and appeals) 
between a landlord and a tenant relating to the recovery or fixing of rent or possession of tiny 
premises to which the provisions of Part If apply.....which are pending in any Court, shall be 
transferred to and continued before the Courts which would have jurisdiction to try such suits or 
proceedings under this Act; and ther2upon all the provisicns of this Act and the rules made there- 
under shall apply to all such suits and proceedings.... ° 


The definition of a “tenant” was enacted ins, 5(77) of the Act : 

t *tenant’ means any person by whom or on whose account rent is payable tor any premises 
and includes (a) such sub-tenants and other persons as have derived title under a tenant before the 
coming into operation of this Act,... ee 

When this suit came on for hearing before me yesterday both the parties were 
willing that the suit should be determined by me, I, however, felt doubtful about 
the true position as to, whether, in view of the enactment of s. 28 and s. 50 of the 
Bombay Rent Control Act, 1947, I had continued in me the jurisdiction to try this 
suit and whether I should not, having regard to the proviso to s. 50 of the Act, 
tfansfer the same for trial to the Court of Small Causes. I therefore invited counsel 
appearing on both the sides to argue that question before me before I> proceeded 
to decide the other issues which arise in this suit. 

The arguments were accordingly addressed before me by counsel appearing on 
both the sides and both of them have vied with each other in trying to establish that 
I had jurisdiction continued in me to try this cuit notwithstanding the proviso 
to s. 50 of the Act. I pointed out to them my judgment delivered in Gopalji & 
Co. v. Cooverji Jethabhai Shah,* in which I had, ssa Court of co-ordinate jurisdiction, 
followed the judgment given by my brother Tendolkar in Suleman Haji Ahmed Omar 
v, R. J. Patel. Even though personally I was of the contrary opinion I followed the 
judgment of my brother Tendolkar which laid Jown that in construing the proviso 
to s. 50 of the Act, what the Court had got to look at was merely whether the suit 
was a suit between landlord and tenant and re_ated torecovery ofrent or possession 
of premises, and once the premises were such as came within s. 6 of the Act and thus 
became premises to which the provisions of Fart IT applied, then such suit was 
liable to be transferred to the Court of Small Causes. This is the judgment which 
IT am bound to follow, being a Court of co-ordinate jurisdiction and it is only from 
that point of view that I shall consider hereafter whether the present suit which is 
for trial before me is one which I have jurisdiction to further entertain and try or 
whether I should not transfer it to the Court of Small Causes. 

Having regard to the frame of the suit, it is certainly a suit filed by the plaintiff 
claiming to be the assignee of the tenancy right3 of R.S. Dalaya who was the tenant 
of the defendants against the defendants who are the landlords of these premises. 
The plaintiff comes within the definition of “tenant” in s. 5(27) ofthe Actin so far 
as he is a person who has derived title under a tenant before the coming into opera- 
tion of the Act. He therefore occupies the position of a tenant quae the defend- 
ants. ‘The defendants are admittedly landlords of the premises, They are the 
owners of the premises which had been let out ky them to R. S. Dalaya. R.S. 
Dalaya executed the deed of assignment in favour of the plaintiff before the coming 
into operation of the Act, and therefore by virtue of s. 5(71) of the Act the plaintiff 
became the tenant of the premises within the meaning of the definition thereof 
quae the defendants who were the landlords of the premises which were let out by 
them to R. S. Dalaya. The suit as framed is therefore obviously a suit between a 
landlord and a tenant. 

The next question to consider is whether it is asuit for possession of the premises. 
Even though this is a suit under s. 9 of the Specific Relief Act which prescribes a 
peculiar mode of relief to a person dispcssessed of property provided he 
files a suit within six months of such wrongful d:spossession, the suit is not deprived 
of the character of being asuit between a landlord and a tenant, the premises being 
shop No. 6 which are let out by the defendants to R. S. Dalaya. These are the pre- 


1 (1948) O.C.F. Sut No. 1852 of 1945, 2 (1948) 0.C.J. Suit No. 2318 of 1946, 
decided by Bhagwati J., on August 11, 1948 decided by Tendolkar J., on February 28, 
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mises which are the subject-matter of the suit, and what the plaintiff does is to ask for 
posession of the premises. The second requirement of the proviso to s. 50 of the 
Act is therefore satisfied. 

The last question to consider is whether these are premises to which Part II of the 
Act apply. On that point there is not the slightest doubt or dispute. None of the 
counsel has urged that these are premises to which Part I of the Act does not apply. 
They are premises which under s.6of the Act are premises let for business or trade 
or storage and situate within the area to which the Provincial Government by 
notification in the official Gazette have directed the provisions of the Part to apply. 

Having regard to what I have observed above, the position is that this is a suit 
between landlord and tenant, relates to the recovery of possession of premises and 
the premises are such as come within s. 6 of the Act and are premises to which the 
provisions of Part IJ apply. Prima facie, therefore, having regard to the proviso 
to s. 50 of the Act this suit is liable to be transferred to the Court of Small Causes. 

Mr. K. T. Desai for the plaintiff, however, urged upon me that even though the 
plaint had elaborated the evidence on which the plaintiff came before the Court, the 
real substance of his plaint was that it was a suit for wrongful dispossession and 
possession within the meaning of s. 9 of the Specific Relief Act. He asked me to 
ignore all that had been stated in the plaint establishing the position of the 
plaintiff quae the defendants as showing the circumstances under which he, the 
plaintiff, came into possession of the said premises and merely confine myself, 
after mentally scoring a line through all these that according to him are 
superfluous allegations, to only the real substratum of the claim, viz. 
wrongful dispossession and possession under s. 9 of the Specific Relief Act 
under which he has filed this suit. As I stated before, even though it might be a 
sult coming within s. 9 of the Specific Relief Act between a landlord and a tenant, 
where the title of the plaintiff being disputed by the landlord who wants either 
genuinely or otherwise to contest the same, he the tenant is advised to sue the land- 
lord taking adwantage of the provisions of s. 9 of the Specific Relief Act only, the 
suit does not cease to be a suit between a landlord and a tenant and it does not cease 
to be a suit for the recovery of possession of the premises. It may be that by having 
framed the suit in this manner, the plainiff may not be put to the necessity of prov- 
ing his title or have the burden cast upon him as it would be in the ordinary cases 
to prove that he was the tenant of the defendants, the landlords. That, however, 
does not detract from the frame of the suit which is apparent on the perusal of the 
plaint itself, and for the purpose of determining what the suit is, I must have due 
regard to the frame of the suit as set out in the plaint. The plaint as I have already 
stated obviously starts though under the garb of the s. 9 of the Specific Relief 
Act, a suit between a landlord and a tenant for recovery of possession of the premises, 
and no amount of distinction. which is sought to be drawn is sufficient to take this 
suit out of that category. 

Mn, M. V. Desai for the defendants went one step further in his arguments. He did 
not dispute the correctness of the judgments of my brother Tendolkar or myself 
which I referred to above. He said that the ratio of these judgments was not dis- 
puted by him. But he said that the ratio would apply in those cases where there 
was the admitted relationship between the parties as between landlord and tenant. 
If, as obtains in this case, the defendants disputed the relationship between the 
parties being as between landlord and tenant, the case according to him was es- 
chewed from the category of cases which fall to be transferred to the Court of Small 
Causes and the Court would of necessity be under the obligation to try in the first 
instance the question whether the relationship between the plaintiff and the defend- 
ants was as between a landlord and tenant. If this argument was accepted, it 
would only require a dishonest defendant to put forward a frivolous objection and 
raise a plea that he disputed the plaintiffs title as a landlord or as a tenant and the 
suit would not be transferred to the Court of Small Causes as it should be, and the 
High Court would entertain the suit and go into that question, and it would only be 
after determining the question whether the relationship between the parties was as 
between landlord and tenant that the suit would’be liable to be transferred in case 
of a decision adverse to the contention of the defendant to the Court of Small Causes. 
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I do not think that that could ever have been intended by the Legislature. The 
Legislature has contemplated that even in the case of.suits which are transferred 
to the Court of Small Causes that Court would go into the question of tttle which 
may incidentally arise in the matter of the determination of disputes between the 
parties. I am fortified in this conclusion of mine, having regard to the provisions of 
g. 29A of the Bombay Rent Control Act, 1947. It was pointed out to the Govern- 
ment that the Court of Small Causes may incidentally if it is trying the suits com- 
ing within s. 28 of the Act try questions of title to the property and it would certamly 
be disastrous if any such adjudication was held to be conclusive on the application of 
the principle of res judicata or otherwise, and that the decision of the Court of the 
status of the Court of Small Causes should not be construed to be final or concluding 
the rights of the parties against whom the decision may be given. It was therefore 
that s. 29A of the Act was enacted which provided that : 


“Nothing contained in section 28 or 29 shali be deemed to bar a party to a surt, proceeding 

or appeal mentioned therein in which a question of title to premises arises and is determined, from 
suing in a competent court to establish his title to such premises.” . 
This section necessarily contemplates that ın the suits which are entertained by the 
Court of Small Causes under s. 28 of the Act or which have been transferred to that 
Court under the proviso to s. 50 of the Act such questions may arise and may have 
to be determined by the Court and that Court would be competent to determine the 
same. But the safeguard is provided by the enactment of this s. 29A of the Act that 
that adjudication by the Court of Small Causes will not deprive the party against 
whom that decision is reached of the right to establish bis title to such Eoo 
competent Court notwithstanding the decision reached by the Court of Small Causes 
in that behalf. AU this converges to the conclusion that even though at the ins- 
tance of a defendant in a suit which is otherwise liable to be transferred to the Court 
of Small Causes under the proviso to's, 50 of the Act, a question of title may arise, 
the particular peter set out by the plaintiff in the plaint being disputed by the 
defendant, and put in issue, the Court of Small Causes to which th® suit is trans- 
ferred under the proviso to s. 50 of the Act would be competent to try the same. 
As Mr. M. V. Desai for the defendants pointed out, the defendants here haveraised 
the question as to the title to the property. Whether they will have it decided by 
the Court of Small Causes or not by raising it specifically there or whether any such 
adjudication by the Court of Small Causes would be res judicata or not are questions 
with which I am not at present concerned. This being a suit under s. 9 of the 
Specific Relief Act, thedefendants may as well be advised when the matter proceeds 
before the Court of Small Causes not to raise the question as to the title to the pre- 
mises. If, however, they are advised by counsel in that behalf to raise that issue 
before the Court of Small Causes, s. 29A itself provides that any adjudication by the 
Court of Small Causes will not be binding or conclusive on them in the event of the 
adjudication by the Court being against their contention. That question, however, 
need not worry me because the only thing which I have got to consider at the pre- 
sent stage is whether in view of the contentions which have been raised by the defen- 
dants in their written statement it would be competent to me to transfer this suit 
to the Court of Small Causes, I having come to the conclusion as aforesaid that the 
suit is between landlord and tenant, relates to the recovery of possession of the 
premises and the premises are such as to which the provisions of Part II of the Act 
apply. The fact that the defendants raised these contentions by way of defence 
to the suit does not convert the nature of the suit at all. As I have already observed 
before, what I have got to look to is the frame of the suit, what is the title or the 
character under which the plaintiff comes before the Court, what are his allegations 
in the plaint, what are the particular ingredients which form the cause of action as it 
is ventilated before the Court and what are the reliefs which he seeks in his suit. 


Having regard to all the circumstances of the case which I have adverted to 
above, I am satisfied that this is a suit which comes within the proviso tos. 5 of the 
Act and is therefore liable to be transferred to the Court of Small Causes which and 
which only according to the provisions of s. 28 of the Bombay Rent Control Act of 
1947 is the Court which has jurisdiction to entertain the same. I will therefore 
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make an order transferring the suit to the Court of Small Causes. The costs of 
this hearing before me will be costs in the cause, ` 
Defendants appealed. 


M. M. Jhavert, with H. M. Seeroai, for the appellants, 
No appearance for the respondent. r 


CuaaLa C. J. This is an appeal from a judgment of Mr. Justice Bhagwati 
holding that he had no jurisdiction to try the suit from which this appeal arises and 
_ transferring that suit to the Small Causes Court under s. 50 of Bombay Act LVII of 
1947. Section 28 of that Act confers jurisdiction upon the Small Causes Court to en- 
tertain and try allsuits and proceedings between a landlord and tenantrelating to the 
recovery of rent or possession of any premises to which any of the provisions of 
Part II apply and that section ousts the jurisdiction of every other Court with 
regard to those matters ; and s. 50 provides for transfer of suits of the description 
mentioned in s. 28 to the Small Causes Court or other Courts which have jurisdic- 
tion to try those suits. 

So the question that we have to determine is whether the suit which in the opin- 
ion of Mr. Justice Bhagwati was not triable by the High Court but by the Small 
Causes Court was a suit between a landlord and a tenant relating to the recovery 
of rent or possession of premises. The suit is a simplesuit under s. 9 of the Specific 
Relief Act. That section gives a special remedy toa party who has been disposses- 
sed to file a suit for possession. Thesuit has to be filed within six months from the date 
of dispossession and in that suit no question as to the title of the plaintiff or the 
defendant can arise. Such suit does not barany person from suing to establish his 
title to such property and to recover possession thereof. Itis therefore a summary 
remedy given to a dispossessed person to obtain possession of the property of which 
he has been dispossessed. Once the nature of the suit under s. 9 is understood, it 
will be-clear that such a suit would not fall within the description of the suit men- 
tioned in s.'28 of the Act. The object of s. 9 is to protect possession without 
regard to the title or the origin of possession. In the plaint in the suit the plaintiff 
sets out the history which led to his coming into possession and what he says is 
that one Dalaya was a tenant of the defendants and this tenant assigned his ten- 
ancy rights to the plaintiff and thereby he became entitled to be in possession of the 
property. Then he goes on to say that he was lawfully in possession of the premises 
and he was dispossessed by the defendants without his consent and otherwise within 
due course of law and he asks for possession under s. 9. In the written statement 
the defendants controvert the averments contained in the plaint and allege that the 
plaintiff was not in possession, but the defendants were in possession. Therefore 
it is clear that the only issue that would arise in this suit and which would have 
to be determined by the Court would be whether the plaintiff was in possession of the 
premises in suit within six months from the filing of the suit, and if he was in posses- 
sion whether he was dispossessed by the defendants. If that issue is answered in 
favour of the plaintiff, a decree must go in his favour. If the issue is answered 
against him, the suit must be dismissed. 

The view that the learned Judge has taken is that the plaintiff was in possession 
as a tenant because he relies on the assignment in his favour by Dalaya and there- 
fore according to him this is a suit by a tenant against his landlord for possession. 
It is not every suit for possession that is liable to be transferred under s. 50 of the 
Act. Itis only those suits for possession which are filed between a landlord and a 
tenant. In our opinion, it is only when a landlord or a tenant files a suit for posses- 
sion as a landlord or a tenant and in his capacity as a landlord or a tenant and rely- 
ing on his title as a landlord or a tenant that it becomes a suit of the description 
mentioned in s. 50 and s. 28 of the Act. Although the plaintiff might have set out 
his title in the plaint, those averments were entirely unnecessary and irrelevant. 
It is clear that the defendants could not have raised an issue as to the plaintiffs title 
in the suit. He could not have contested the position that the plaintiff was not 
entitled to possession because he was not a tenant. Hecould only have contested 
the plaintiff’s claim on the one simple and short ground, viz. that the plaintiff was 
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not in possession within six months of the filing of the suit. Therefore, the issye 
as to landlord and tenant could never have arisen in this suit. Therefore, in our 
opinion, the learned Judge, with respect to him, was in error when he held that 
this Court had no jurisdiction to try the suit which was before him. The learned 
Judge was also in error in transferring the suit under s. 50 of the Act. 

The result is that the order of the learned Judge must be set aside and we hold 
that this Court has jurisdiction to try and dispose of the suit. Appeal will be 
allowed. No order as to costs. 

Mr. Jhaveri informs us that the suit is ready for hearing and therefore we direct 
the Prothonotary to place it on some board for hearing and final disposal. 


Attorneys for appellants : Gagrat & Co. 
Attorneys for respondents: Madhavji & Co. Appeal allowed. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Coyajee. 
THE ASIAN ASSURANCE CO., LTD. v. MADHOLAL SINDHU.* 


Letters Patent, cl. 16—Judgment—Appeal—Civil Procedure Code (Act V of 1908), O. XXII, r. 1, 
O. I, r. 8—Whether order allowing suit to be wihdi awn wih permission to file fresh suit ts judg- 
meni— Whether such order can be passed in Chambers—Whether such order can be passed ex paite 
— Whether defect of non-joinder of parties w formal defect—Whether ren esentative suut can be 
withdrawn without notice to all persons interested. 


An order passed by the Court allowing a plaintill to withdraw a sut with permission to file 
a fresh suit on the same cause of action under O. N NUL. r. 1, of the Civil Procedure Code, 
1908, is a “judgment” within the meanmy ol cl. 15 of the Letters Patent, and is therefore 
appealable. 

Narandas v. Shantilal, followed. 

According to the Rules of the Bombay High Court, an order under O. XXIII, r. 1, must 
be made in open Court, and not in Chambers. 

An order under O. XXIII, r. 1, cannot be made without hearing the other side. 

The defect of non-joinder of parties to a suit is not a formal defect contemplated by QO. 
XXII, r. 1. 

A representative swt brought under the provisions of O. I, r. 8, cannot be allowed to be 
withdrawn under O. XS XLT, r. 1, without the persons represcnted by the plaintiffs beng 
consulted. 


WITHDRAWAL of suit. 

Madholal Sindhoo and another (plaintiffs) were shareholders in the Asian Assu- 
rance Co., Ltd. (defendant No. 1). Madholal sued for himself and other shareholders 
of the defendant No. 1 company, on October 4, 1949, for a declaration that a 
resolution passed by the company on September 29, 1949, was invalid and in- 
operative. 

On October 5, 1949, Madholal was given permission by Tendolkar J. to maintain 
the suit, under O. I, r. 8, of the Civil Procedure Code, 1908, as a representative suit 
on behalf of himseif and other shareholders of the company. 

On October 18, 1949, the plaintiffs’ attorneys wrote to the defendants’ attorneys 
as follows :— 

“Our clients have been advised to withdraw the above suit and they donot propose to puro- 
ceed with the same. We personally undertake to pay your costs of the notice of motion which 
will be allowed to be dismissed. 

Please note that we shall apply tomorrow for an order for withdrawal of the suit with liberty 
to file a fresh suit.” 

Accordingly the plaintiffs’ attorneys applied, | on October 19, 1949, to the Judge 
in Chambers (Bhagwati J.) and obtained the following order :— 

“I do order that the plaintiffs be and they are hereby given leave to withdraw the above suit 
which they hereby do with liberty to file a fresh suit in this Hon’ble Court.” 

The defendants appealed against the order. 


* Decided, March 10, 1950. O. C. J. Appeal 1 (1920) 22 Bom. L.R. 1012. 
No. 71 of 1049: Suit No. 1826 of 1949. 
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Af the hearing a preliminary objection was raised that the order was not a judg- 
ment and that it could not be appealed from under cl. 15 of the Letters Patent. 


M. P. Amin, with C. K. Daphtary, Advocate General, for the appellants. 
HT, M. Seervai, with P. N. Bhagwati, for the respondents. 


Cuaca C, J. This is an appeal from an order made by Mr. Justice Bhagwati 
by which he gave the plaintiffs leave to withdraw the suit filed by them with liberty 
to file a fresh suit. The suit which the plaintiffs had filed was a representative 
Suit and it was filed on October 4, 1949. On October 5, the plaintiffs made an ew 
parte application for Receiver and an order was made on that application by 
Mr. Justice Tendolkar. On October 18, 1949, the plaintiffs’ solicitors wrote to the 
defendants’ solicitors that their clients had been advised to withdraw the suit and 
they did not propose.to proceed with the same and they personally undertook to 
pay the costs of the notice of motion which was still pending which would be allowed 
to be dismissed. They further gave intimation to the defendants that they would 
apply on the following day for the order of withdrawal of the suit with liberty to 
file a fresh suit. Accordingly an application was made by the plaintiffs’ attorneys 
for withdrawal of the suit with liberty to file a fresh suit. The application was 
made in Chambers and it was on that application that the learned Judge made the 
order against which this appeal is preferred. 


Now, a preliminary point has been taken by Mr. Scervai that this order is not 
appealable as it is not a judgment within the meaning of cl. 15 of the Letters Patent, 
In our opinion, an order which deprives the defendant of a valuable right 1s certainly 
a judgment within the meaning of cl. 15. It is always open to a plaintiff to with- 
draw the suit or abandon part of his claim and the result of such withdrawal or 
abandonment of part of the claim would be that he would be precluded from insti- 
tuting a fresh spit or re-agitate the matter to the extent of the withdrawal of his 
claim. But when the Court gives him leave to withdraw the suit with liberty to file 
a fresh suit, he is entitled to come to Court again on the same cause of action, 
and to that extent the right of the defendant is affected because it is open to the 
defendant to satisfy the Court thatliberty should not be given to the plaintiff to file 
a fresh suit although he may withdraw the suit if he was so advised. Further, in 
giving liberty to file a fresh suit where leave to withdraw is given, the Court must 
come to a judicial decision and that decision is that it must be satisfied that the suit 
would fail by reason of some formal defect or that there are other sufficient grounds 
for allowing the plaintiff to institute a fresh suit. It is only under these circum- 
stances that the Court has power tomakeanorder permitting the plaintiff to with- 
draw the suit with liberty to file a fresh suit. Our attention is drawn to a decision 
of this Court in Narandas v. Shantilal.. There a suit was heard by Chief Justice 
Macleod for some length of time. He recorded evidence and he delivered a judg- 
ment, but the ultimate order that he made was that he allowed the plaintiff to 
withdraw the suit and gave him liberty to file a fresh suit. It was from that order 
that an appeal was preferred and a contention was raised before Sir John Heaton, 
Acting Chief Justice, and Mr. Justice Marten that that order was not a judgment - 
and the Court held that it was a judgment within the meaning of cl. 15. Mr. Seervai 
attempts to distinguish this case by pointing out that the order of Mr. Justice Mac- 
leod was made after the suit had gone on and the Court had heard various matters 
in dispute between the parties and after issues had been raised and after a ! judg- 
ment was actually delivered by Mr. Justice Macleod. Mr. Seervai says that in this - 
case nothing has been done; even the summons has not been served on the defend- 
ant. In our opinion, the distinction that Mr. Seervai tries to draw is a distinction 
without any logical basis. Whether Mr. Justice Macleod had heard the suit for 
- some time or not, the ultimate order that he made was giving leave to the plaintiff 
to withdraw the suit with liberty to file a fresh “suit. It was that order that was 
attacked and challenged. The issues that Mr. Justice Macleod had tried and in 
respect of which he had delivered judgment did not result in-any adjudication by the 
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learned Judge upon the merits of the case. He refused to adjudicate upon the 
disputes between the parties and the only order he made was, as I have pointed 
out, giving leave to the plaintiff to withdraw the suit with liberty to file a fresh suit. 
The mere fact that the defendant has not been served with a summons makes no 
difference to the position in law. The rights of the defendant are undoubtedly 
affected because he has a right to have the suit withdrawn by the plaintiff without 
liberty being given to him to file a fresh suit, and to the extent that that right is 
affected by the order of the Court, that order is a judgment and becomes appealable 
under cl. 15. 

Now, with respect to the learned Judge, we do not understand how this order 
came to be made in Chambers. This is not one of the matters which under the High 
Court Rules can be disposed of in Chambers, and in our opinion an application 
under O. XXTII, r. 1, must always be made in open Court and the order must be 
madein Court. Further, it appears from the order which is drawn up that the other 
side was not heard at all and the order made was an eæ parteorder. Inour opinion, 
no order under O. XXIT, r. 1(2), should ever be made without hearing the other 
side. The Court has to be satisfied, as I have pointed out before, that there is 
some formal defect by reason of which the suit would fail, and in order to decide 
that the Court is obliged to hear the other side and to hear what the other side has 
got to say on the contention put forward by the plaintiff. TheCourt cannot decide 
behind the back of the other side that there is some formal defect which entitles 
the plaintiff to avail himself of O. XXII, r. 1(2). 

Turning to the merits of the matter, although in this case the other side was not 
furnished with any affidavit which was made by the plaintiffs~to satisfy the Judge 
that there was a formal defect and there is no judgment of the learned Judge from 
which we can ascertain what led the learned Judge to make this order, itis clear from 
the affidavit which was prepared that the only formal defect on which the plaintiffs 
relied was that two parties who should have been made parties to thesuit were not so 
made and therefore the suit suffered from the defect of non-joinder. Surely, in our 
opinion, that is not a formal defect contemplated by O. XXIII, r. 1(2). The 
defect contemplated by it is one by reason of which the suit must fail. In this case 
the suit could not have failed by reason of non-joinder. The easiest and the sim- 
plest thing for the plaintiffs to have done was to have made those parties parties to 
the suit. There is a further difficulty to which Mr. Amin has drawn our attention. 
The suit filed is a representative suit and, therefore, besides the plaintiffs all those 
whom the plaintiffs represent were interested in the fatc ofthe suit and the plaintiffs 
have obtained this order without in any way consulting that class whom they re- 
present. It is perfectly true that the Court can give its consent to the compromise 
or withdrawal of a representative suit. J3utnormally the Court does not do so with- 
out directing that the plaintiff should advertise in the papers that he proposed to 
take a particular course of action, and if no objection is forthcoming, then the Court 
ordinarily passes the order. But it does not appear from the order made by the 
learned Judge that it was present to his mind that he was permitting a representa- 
tive suit to be withdrawn without the persons ‘represented by the plaintiffs being 
consulted at all. 

Under the circumstances, we think that the order made by the learned Judge 
cannot stand. We, therefore, allow the appeal with costs and set aside the order 
made by the learned Judge. One counsel certified. 


Attorneys for appellants: B. Amin & Co. Appeal allowed, 
Attorneys for respondents: Ambubhat & Diwanji. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 
* THE MODERN MILLS LTD. v. V. R. MANGALVEDHEKAR.* 


Payment of Wages Act (IV of 1936), Secs. 15, 7—Authority under Act—Jurtsdiction—BRombay Indus- 
irtal Relations Act (Bom. XI of 1946)—Industrial Court—Award—Payment of bonus—Date fot 
application by employee—Question whether application made within time. 

In a dispute between the textile mills of Bombay and their employees the Industrial Court 
constituted under the Bombay Industrial Relations Act, 1946, awarded bonus to ex-employees 
of the mills provided they submitted their claim in writing to the manager of the mill 

- before May 21,1948. One of such employees sent in his claim on May 18, 1948, by 
registered post, but it did not reach the manager concerned till May 24, 1948. The manager 
having refused to recognize the claim, the employee applied to the authority under the Pay- 
ment of Wages Act, 1986, who held that the employee must be deemed to have complied 
with the terms of the award. The mill in question applied for a writ of certiorari for quashing 
the order as having been passed without jurisdiction :— 
‘ Held, dismissing the petition, that in construing the award and ordering the mill to pay 
the bonus the authority was acting within its jurisdiction under ss. 7 and 15 ofthe Payment 
of Wages Act, 1986. : 


Warr of certiorari. 

Disputes arose between the Bombay Mill Owners’ Association and the employees 
of the Cotton Textile Mills in Bombay relating to bonus for the year 1947. Those 
disputes were adjudicated upon by the Industrial Court constituted under the 
Bombay Industrial Relations Act, 1946, on March 20, 1948, by an award giving a 
bonus equal to one-sixth of the employees’ earnings in 1947. The award went on 
to provide : 

oe Persons who are eligible for bonus but who are not in service of the mill on the date of 
payment shall be paid in one lump sum on May 81, 1948, provided claims in writing are submitted 
to the manager of the mill concerned before May 21, 1948, after which no application for bonus 
shall be entertaiped.”’ 

One Jagardeo Shantaram, an employee of the Modern Mills, Ltd., left the services 
of the mill on March 12, 1948. Hesent hisclaim for the bonus by a registered letter 
posted at Jawnpore in the United Provinces on May 18, 1948. The letter was 
received by the manager of the mills on May 24, 1948. The manager refused to 
entertain the claim on the ground that it was received four days too late. 

The ex-employee Jagardeo applied to the authority constituted under the Pay- 
ment of Wages Act, 1986, (respondent), who decided on January 8, 1949, as follows : 

“I hold in the circumstances and in view of the fact that applicant had mentioned in his letter 
of resignation in March 1948 that he should be given his bonus due when declared that the appli- 
cant must be deemed to have applied before May 21, 1948, when he has senthis application by 
registered post on May 18, 1048, although it has actually reached the mills on May 24, 1948, 
Applicant must be deemed in the circumstances to have complied with the terms of the award.” 

On, March 24, 1949, the Modern Mills, Ltd. (petitioners) applied for a writ of 
certiorari against the respondent “‘calling for the record of the said case before him 
and after making inquiries and looking into the same and going into the question 
of the legality quashed and set aside the same.” 

The petition was heard on July 6, 1949, by Coyajee J., who dismissed it by the 
following judgment :— 


CoyvasEE J. This is a petition to set aside an order made by the respondent, the 
Commissioner, which was made under the Payment of Wages Act, being Act IV of 
1986. “At the outset I may say that the petitioner company wants to make it clear 
that it is fighting this petition on the question of principle and that in any event it is 
not going to deny the workman’‘the amount awarded to him under the order com- 
plained of. $ 

The petitioner company says that the respondent had no jurisdiction to entertain 
the claim preferred by the workman before the respondent. The question arises in 
the following manner. 


* Decided, March 13, 1950. O.C.J. Appeal 1949, 
No. 48 of 1949: Miscellaneous No, 64 of 


s ~ 


850° THE BOMBAY LAW REPORTER. [Vou. Lit. ~ 


An award was made, which 1s exh. A, in these proceedings, by the Industrial 
Court. Article 6 of the award says that persons who are eligible for bonus butewho 
are not in the service of the mills at the date of the payment shall be paid in one 
lump sum on May 81, 1948, provided claims in writing are submitted to the manager 
of the mill concerned before May 21, 1948, after which no application for bonus 
shall be entertained. It seems that the workman who was at Jawnpore posted his 
claim by registered post on May 18, but it was not received by the petitioner until 
May 24, that is, three days after the time fixed by the Industrial Court under the 
award. `The matter was argued before the Commissioner, the respondent. It 
does not appear from the record that the question of jurisdiction was raised before 
the Tribunal, namely, the respondent, but Mr. Kolah assures the Court that that 
question was raised, and I am inclined to the view that the question must have been 
raised, looking to the manner in which the judgment itself was delivered, and I shall 
proceed on the footing that the question was raised before the Tribunal. 

The petitioner company says that the question was a question of construction or 
interpretation of the meaning of cl. 6 of the said award and that in these circum- 
stances it could only be done under the Bombay Industrial Relations Act, 1946, 
and that that could only have been done before a Labour Court under the provisions 
of that Act, in other words, that this was a matter which was exclusively within 
the jurisdiction of the Labour Court, from which there could have been an appeal 
to the Industrial Court by either party. The question has been argued in the follow- 
ing manner. Mr. Kolah has said that this is an industrial matter as defined under 
s. 8, sub-s. (78) (c), of the Bombay Industrial Relations Act, 1946, which says, 
“al matters pertaining to any right or claim under or in respect of or concerning a registered 
agreement, or a submission, settlement or award made under this Act;”’ $ 
That is the definition of “industrial matter” as far as the present dispute goes. 
Mr. Kolah points out that under s. 78(a) (itt) 


“any change made by an employer or desired by an employee in respect of an industrial matter 
specified in Schedule JIT and matters arising out of such change ;” : 

Schedule IJI to which this reference is made in el. (5) refers to “Construction and 
interpretation of awards, agreements and settlements.” It is further pointed out 
by Mr. Kolah that under s. 42(4) 


“Any employee desiring a change in respect of (i) any order passed by his employer under 
standing orders, or (u) any industral matter arising out of the application or interpretation of 
standing orders, or (lif) an industrial matter specified in Schedule + IIT, shall make an applica- 
tion to the Labour Court.” 


Then there is a proviso which only refers tothe fact that prior to making of such 
an application the employee must have in the prescribed manner approached the 
employer. Furthermore, Mr. Kolah points out that under the scheme of this Act, 
except otherwise provided for under the Act, no decision or award of a Labour 
Court can be ald into question in any proceeding in any civil Court or any erimi- 
nal Court. In these circumstances Mr. Kolah contends that the respondent had 
no jurisdiction to proceed with the application of the workman and decide the 
question ; it could only be done under the Act which has been discussed and under 
the relative provisions set out above. 

The respondent has delivered a long judgment, andin the judgment says that he 
was replying to the contentions put forward on behalf of the mill as to why the claim 
should not be allowed, and he has proceeded on the basis as if he was construing 
el. (6) of the award, exh. A. Mr. Pallkhiwalla has drawn the attention of the Court 
that whatever the line of reasoning may be, the award can besustained on the simple 
proposition that at common law, in fact when the letter was posted on the 18th 
it was received by the petitioner’s agents, the post office,on that day, and therefore, 
in any event, the order made is a proper one. i am not here to construe whether the 
order can be sustained or not by sitting in judgment on it, nonetheless, this was 
S forward by counsel in support of the order. The order is made under the 

ayment of Wages Act, and under s. 2(6) wages are defined, and a very exhaustive 
definition of wages is given, which says that wages means all remuneration capable 
of being expressed in terms of money and includes any bonus or additional remu- 
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neration. Under s. 15(3), when an application under sub-s. (2) is entertained, the 
aythority shall hear the applicant and the employer, and after giving them an op- 

rtunity to be heard and after such further enquiry as he may deem proper, may 
direct the refund to the employed person of the amount deducted or the payment of 
delayed wages together with such compensation as the authority might think fit. 
It is under this Act that the respondent made the order. Prima facie, the order is a 
good order under the Payment of Wages Act, unless the petitioner can show that it 
was not within the jurisdiction of the respondent, and for the purpose of showing 
that it is not within the jurisdiction of therespondentit is contended that it can only 
fall.within the provisions of the Bombay Industrial Relations Act, 1946, and the 
matter could only have been dealt with under the provisions of that Act by a 
Labour Court, and therefore, according to them, by implication, exclusive 
jurisdiction in these matters is to be assigned to. the Labour Court., The ques- 
tion whether it is a matter of construction of an award or not does not depend on 
the contention or allegation of a party that it is a matter of construction. The 
question is whether the machinery employed by the workman is the proper machi- 
nery for the order he required. Mr. Palkhiwalla has very pertinently pointed 
out the scheme of the Act itself, namely, Bombay Act XI of 1947, Chapter XII, 
under which Labour Courts are established, says that a Labour Court shall have 
power to decide any change made by an employer or desired by an employee 
in respect of any industrial matter set out in sch. IIM, and sch. IT, cl. 5, as point- 
ed out by him, refers to construction and interpretation of awards, agreements 
and settlements. So that, if a party approaches the Labour Court and asks for any 
change to be made by the employer or as desired by the employee, then it would 
fall under s. 78. In fact,'s. 42 also, in terms, refers to change. Section 42 is headed 
under chapter VIII “Changes” and sub-s.-(4) also refers to any employee desiring 
a change in respect of (4) any order passed by his employer under standing orders, 
or (it) any industrial matter arising out of the na ert or interpretation of stand- 
ing orders, op (tii) an industrial matter specified in sch. II. Therefore, in fact, the 
Bombay Industrial Relations Act, if looked at from the point of view of the different 
sections, appears to lay down a scheme for the adjustment of certain machine 
and the attitude of the employer towards the employee and vice versa and the si 
justment of duties in the working out of the problems of labour with the masters 
or industrialists. The scheme as such is reflected in the-sections referred to here. 
Therefore, after an award is made or a change is desired, or any construction of that 
award is desired between the parties, then the workman, after due notice of 
desired change, could approach the Court under s. 78. :It does not follow as a 
sequitur from this that a claim made by a workman for payment, whether under the 
award, of arrears of wages or in the form of bonus must fall within the purview of the 
provisions of the Bombay Industrial Relations Act. In fact, specifically, an order 
for payment is provided for under s. 15 of the Payment of Wages Act. Not only is 
this a specific Act, but there is a specific section which lays down which Tribunal 
shall consider the claim and decide it. So that the contention that the jurisdiction 
of the Industrial Court, even if it had been here, in these matters, was exclusive 
jurisdiction, cannot be maintained in the light of a specific Act with a specific 
section in the absence of any words to the contrary or in the absence of this Act 
being repealed; It has been argued, look at the judgment. The learned President 
of the Tribunal, the respondent, has in his judgment really tried to construe certain 
words in the award. ` But a bad reasoning, even if it were a bad reasoning, does not 
affect the jurisdiction of the Court to entertain the application, if it is a proper 
application under s. 15 of the Act. Nor does the contention that because the claim 
is made under an award and the other party says it amounts to a construction of the 
award, that it contravenes the provisions of s. 78 of the Bombay Industrial Rela- 
tions Act. Inasmuch as, in my opinion, the pure question was one of fact under 
this award, whether the amount was due or not, the jurisdiction assumed by the 
respondent was a proper one, and even had he, in attempting to decide the question, 
tried to‘construe the award, that would not have necessarily divested him of the 
‘jurisdiction although the reasoning and the decision may be wrong. 

In these circumstances, I am of opinion that the petition is misconceived on the 
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interpretation of the sections referred to under the two Acts, and I therefore dismiss 
the petition with costs. Rule discharged. i ° 


The petitioners appealed. 


Y. B. Rege, for the appellants. 
N. A. Palkhiwalla, for the respondent. 


Cuacia C. J. This is an appeal from an order of Mr. Justice Coyajee by which 
he dismissed the petition presented by the Modern Mills, Ltd., for a writ of certiorari 
against the authority appointed under the Payment of Wages Act, 1986. It would 
appear that an award was made by the Industrial Court under the Bombay Indus- 
trial Relations Act, 1946, on March 20, 1948, inrespectof certain disputes between 
the textile mills and their employees, and condition 6 of this award provided : 

“Persons who are eligible for bonus but who are not in service of the Millon the date of pay- 

ment shall be paid in one lump sum on May 31, 1948, provided claims in writing are submitted to 
the Manager of the Mill copcerned before May 21, 1948, after which no application for bonus 
shall be entertained.” 
One Jagardeo Shantaram, an employee of the Modern Mills, who had left the ser- 
vices on March 12, 1948, made an application for the bonus which had been declared 
by a letter dated May 18, 1948, and which letter he had posted on that day. But 
the letter was received by the Modern Mills on May 24, 1948, and the contention of 
the Modern Mills was that as the claim had been submitted after May 21, 1948, 
he was not entitled to any bonus. Thereupon Jagardeo applied to the authority 
under the Payment of Wages Act and that authority held that Jagardeo was 
entitled to be paid the bonus declared under the award. It is this order which was 
sought to be challenged by a writ of certiorari. 

Now, the contention of Mr. Rege is that it was not open to the authority under the 
Payment of Wages Act to construe the award made by the Industrial Court. 
According to him it is only the Labour Court set up under the Bombay Industrial 
Relations Act which is entitled to construe the award, and in construing the award 
the authority has acted beyond his jurisdiction. 

Now, in order to understand this contention we must look at the scheme of the 
Payment of Wages Act, IV of 1986. Section 15 of the Act confers jurisdiction 
upon the authority that is to be appointed under sub-s. (7) of that section, and 
sub-s.(2) provides : 

“Where contrary to the provisions of this Actany deduction has been made from the 
wages of an employed person, or any payment of wages has been delayed, such person himself, 
or any legal practitioner or any official of a registered trade union authorised in writing to act 
on his behalf, or any Inspector under this Act, or any other person acting with the permission 
of the authority appointed under sub-section (7), may apply to such authority for a direction 
under sub-section (3).’’ 

Therefore it is competent to the authority appointed under s. 15(7) to determine 
-whether any deduction has been made from the wages of an employed person 
contrary to the provisions of the Act ; and under the definition of “wages” bonus is 
a part of wages. Now, s. 7 lays down what are the deductions which may be made 
from the wages of an employee, and sub-cl. (2)() provides the deductions required 
to be made by an order of a Court or other authority competent to make such 
order. The contention of Mr. Rege is that the Modern Mills refused to pay the 
bonus to the employee because they were required not to pay that bonus under the 
award of the Industrial Court. But it is for the authority under s. 15(2) to deter- 
mine whether such a deduction made by the employers was an authorised deduc- 
tion under-s. 7. If the contention of the employer is that he is required by the 
award not to pay the wages, it is for the authority to be satisfied that such a conten- 
tion is a valid one, and in order to determine that he must construe the award and 
be satisfied that the award on which the employer is relying requires the employer 
not to pay the bonus. It is impossible to contend, in my opinion, that it is not open 
to the authority under the Payment of Wages Act to construe the award in order to 


determine whether the deduction made by the employer was an authorised deduc- 
tion or not, 
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It is then urged that what the authority has done is really to make a change in the 
award which was passed by the Industrial Court. Now, turning to the provisions of 
the Industrial Relations Act, in the definition s. 8(18) where “Industrial matter” 
is defined all matters pertaining to any right or claim under or in respect of or con- 

ing a registered agreement or a submission, settlement or award made under the 

Act would constitute an industrial matter, and there is no dispute, and there can 
be none, that an interpretation of an awad would bean industrial matter. Then 
under s. 42(4) it is open to an employee desiring a change in respect of, among other 
matters, an industrial matter specified in sch. IM to make an application to the 
«Labour Court; and when we turn to sch. III we find that item (5) relates to 
construction and interpretation of awards, agreements and settlements. Therefore, 
Mr. Rege is quite right when he says that if an employee requires a change inthe 
award, then he has got to apply to the Labour Court for that purpose, and the power 
of the Labour Court is dealt with in s. 78(1) (4) (8), and sub-cl. (142) of that sub-clause 
provides for any change made by an employer or desired by an employee in respect 
of an industrial matter specified in sch. II and matters arising out of such change. 
Therefore it is clear from the scheme of the Bombay Industrial Relations Act, 1946, 
that itis only when a change is sought by an employee in the terms of an award 
made by the Industrial Court that he has got to make an application to the Labour 
Court and only the Labour Court has jurisdiction to make such changes. We quite 
agree with Mr. Rege that an authority appointed under the Payment of Wages Act 
would have no jurisdiction to order any hangs in an award made by the Industrial 
Court. But the question that we have to consider is whether in ordering the pay- 
ment of the bonus the authority in any way has made a change in the award. For 
that purpose we must turn to the judgment delivered by the authority. It is clear 
from that judgment that the case of the employee was that he had complied with the 
terms of the award in sending his application on May 18, 1948, by registered post and 
his whole contention was that when he posted the letter he must be deemed to have 
submitted his application to the management, and as he posted‘ the letter before 
May 21, 1948, he complied with condition 6 and he did submit the application before 
May 21, 1948. Now, that contention was accepted by the authority. He may 
have been quite wrong in putting that interpretation upon condition 6. But the 
authority nowhere suggests in his judgment that when he ordered the mills to pay 
the wages he was doing so contrary tothe provisions of cl. 6 of the award or that he was 
inany way altering or amending cl.6, Itis quite clear from the judgment that in order- 
ing so he was giving effect to the award as he understood it and interpreted it. Really 
the grievance that Mr. Rege has is that the interpretation put by the authority is an 
erroneous one. But that would be preferring an appeal against the decision of the 
authority, and we are not here hearing an appeal from his decision. The question 
which we have to consider and decide is whether in passing the order he did he acted 
within or without jurisdiction in construing condition 6 as he understood it. In - 
our opinion, in giving effect to it by ordering the Modern Mills to pay the wages he 
was acting within jurisdiction. In our opinion, therefore, the learned Judge was 
right in coming to the conclusion which he did, and the result is that the appeal fails 

and is dismissed with costs, 


Baaewatt J. I agree. | 


— 


Attorneys for appellants : Payne & Co. Appeal dismissed. 
Attorneys for respondent : Little & Co. 
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Before Mr. Justice Bhagwati. 


SANTOSH KUMARI LALCHAND MEHRA v. CHIMANLAL 
MUNILAL KAPUR.* 


Special Marriage Act (TII of 1872), Sec. 2—Marriage of minor—Consent of parent or guardian not 
obtained-—-Whether such marriage is valid—Factum valet, whether doctrine applicable, 


The provisions contained in s. 2 of the Special Marriage Act, 1872, are not directory in 
character but are mandatory and they prescribe the conditions for the proper and valid 
solemnization of marriage between parties governed by the Act. 

Hence, the marriage of a minor in absence of consent of the parent or guardian is a nullity 
under the Act. ° 

The doctrine of factum valet has no application to marriages between Hindus under the 
Special Marriage Act. 

Ganeshprasad v. Damayanti, dissented from. 


PETITION for nullity of marriage. 

The petitioner Santosh Kumari, a Hindu, was born on June 25, 1982. She 
went throughthe ceremony of marriage on September 17, 1948, with Chimanlal (res- 
pondent), also a Hindu, under the Special Marriage Act, 1872. At the time of 
marriage, the petitioner being a minor, was represented not by her father Lalchand 
who was available, but by one Hariram, who was the uncle of the respondent. In 
fact Lalchand knew nothing of the marriage, and did not give his consent to it. 
Witnesses to the marriage were drawn from Hariram’s friends, The petitioner lived 
all along with her father. 

On March 4, 1949, the petitioner petitioned through her father for a declaration 
that her marriage With the respondent was “null and void and of no legal effect what- 
ever.” The petition contained an allegation “that the said marriage has not been 
consummated by carnal intercourse.” 

The respondent contended that even if the marriage offended s. 2 (3) of the 
Special Marriage Act, 1872, it was completed by consummation. 


M. V. Desai, with K. T. Desai and G. C. Sanghvi, for the petitioner. 
J. C. Forbes, for the respondent. 


Buaewati J. This is a petition-filed by the petitioner, a minor by her next 
friend her father, against the respondent for a declaration that the marriage under the 
Special Marriage Act IIT of 1872 alleged to have been solemnized -between the peti- 
tioner and the respondent on September 17, 1948, is null and void and of no legal 
effect whatever. 

` The petitioner and her father and the whole family came away from Amritsar 
to Bombay about a year and a half ago owing to the Hindu Muslim riots which took 
place there after the partition of India. They resided at Shivaji Park, Dadar, in 
a building by name Usha Nivas, and it was during this period that the incident 
which is complained about took place. The respondent was their neighbour at 
Amritsar. He had been employed in the shop of the petitioner’s father and 
is alleged to have rendered them considerable aid in the evacuation of their property 
and persons from Amritsar when the riots took place. He appears to have re- 
_newed his acquaintance with the petitioner and her people here after he himself 
came down from Amritsar in Bombay. The petitioner’s father was looking after 
his business at Vikhroli where he bad a factory for textile printing, and attending 
to his shop also at Kalbadevi. The mother and the brothers and sisters of the 
petitioner were no doubt at the house and owing to the familiarity which the res- 
pondent had with the petitioner whilst the parties were at Amritsar it appears that 
the respondent prevailed upon the petitioner or the petitioner being responsive 


* Decided, August 4,1949. O.C.J. Suit 1 [1946] Nag. 1, 8. B 
No. 395 of 1949. 


Ex 


1949.] SANTOSH KUMARI V. CHIMANLAL (0.c.3.)—Bhagwatt J. 895 


enough to his advances the petitioner and the respondent conceived of the idea of 
solemnizing a marriage under the Special Marriage Act. With that end in view, 
they appear to have gone to the office of the Registrar of Marriages and signed a 
declaration there. The petitioner was known to be a minor and, in any event, 
a person under the age of 21 years, and that being so, it was necessary that the de- 
claration to be made by the parties should, so far as the petitioner herself was con- 
cerned, be signed by her father or guardian. The father’s consent was obviously not 
available and, therefore, a ruse was adopted of putting forward the uncle of the res- 
pondent one Hariram Madanram Kapur as the guardian of the petitioner. The 
parties who attended before the Registrar of Marriages were, as it appears from the 
marriage certificate, the petitioner, the respondent, the so-called guardian of the 
petitioner and three witnesses who also happened to be the friends of the respond- 
ent’s uncle Hariram Madanram Kapur. In the office of the Registrar of Marriages 
was staged a performance which consisted of the signatures ofthe petitioner and the 
respondent in thd marriage register, the consent given on behalf of the petitioner 
by Hariram Madanram Kapur who was put forward as her guardian and the signa- 
tures of the petitioner and the respondent there were attested by the three friends 
of Hariram Madanram Kapur who put them forward as the attesting witnesses to 
those signatures. l 

- After the marriage was solemnized in this manner before the Registrar of Mar- 
riages, the petitioner continued to live as before with her father at Usha Nivas at 
Shivaji Park, Dadar, and even though the respondent in the witness box has stated 
that after the date of the alleged marriage the petitioner used to visit him at his 
house as also on thestreets at Dadar, wherefrom he used to take her to various rest- 
aurants and cinemas and outings, there is no allegation before me that the petitioner 
ever went to reside at the house of the respondent or was received by the near rela- 
tions of the ondent as his married wife in his house. The ondent also does 
not appear to have asserted or exercised his rights as a haband and taken away, 
as he should have normally done so, his wife the petitioner to hisown house. Right 
up to the time that the petition was filed she continued in the house of her father and 
it Nis from there that this petition was filed by her through her next friend her 
father. 

An allegation was made in the petition that the marriage between the petitioner 
arid the respondent had not been consummated. That allegation having been made 
in the petition it was controverted by the respondent in the answer which he filed 
wherein he stated that the marriage had been duly consummated by him. On this 
state of the pleadings counsel for the respondent raised an issue whether the mar- 
riage was consummated. I have already dealt with this when dealing with the 
objection which was raised by counsel for the petitioner to a question which counsel 
for the respondent addressed to him in his examination-in-chief, viz. whether the 
marriage was duly consummated. I need not repeat what I have stated while 
dealing with that objection, but I cannot help repeating that the allegation in that 
behalf was absolutely uncalled for and irrelevant. It was absolutely unnecessary 
to make that allegation in the petition and the incorporation of that allegation 
in the petition gave a handle to the respondent to make an assertion that he had 
duly consummated the marriage with the petitioner. I disallowed any inquiry 
on this point for the simple reason that the allegation was absolutely relevant for 
the purpose of this inquiry, and if the question was allowed, it would have resulted 
in damaging the prospects of the petitioner in the future. No doubt it has been 
stated in various quarters that the private life of either of the spouses before they 
enter into matrimony is their own concern, and that if the other spouse is broad- 
minded enough, he or she would not have any the worse idea of the other spouse for 
having acted in any particular manner before the marriage was performed. All 
people, however, are not so broad-minded and it is highly probable that in the socie- 
“ty to which the petitioner belongs, her prospects of matrimony would be considerably 
damaged if any such allegation was allowed to be made on the record of these pro- 
ceedings. It was, therefore, that I disallowed this inquiry at theinstance of counsel 
for the respondent. Whether the alleged marriage between the petitioner 
and the respondent was consummated or not made not the slightest difference to the 
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position as it obtains in this petition. What I have got to consideris whether on a 
true construction of the provisions of the Special Marriage Act, 1872, the marriagé 
which was solemnized before the Registrar of Marriages on September 17, 1948, was 
a valid marriage or not. Ifon the construction of the relevant provisions of that 
Act I came to the conclusion that the conditions of a valid marriage not having been 
fulfilled, this was a clear case for the declaration of a nullity of that marriage, it 
made not the slightest difference to the position whether the marriage was consum- 
mated or not as alleged by the respondent. 

On the evidence which has been led before me, the facts which are established 
are that the petitioner was a person below 21 years of age at the date of the alleged 
marriage. The father of the petitioner gave evidence in the witness box deposing 
to her age as having been 16 years 2 months and a few days at the date when the 
alleged marriage was solemnized before the Registrar of Marriages, her 
birth date having been June 25, 1982, and the alleged.marriage having 
been solemnized on September 17, 1948. Itwas clear, therefore, that the 
petitioner was below 21 years of age and that under cl. (3) of s. 2 of the Act 
it was necessary before a proper marriage between the petitioner and the respondent 
was solemnized under the Special Marriage Act that the consent of her father to the 
marriage ought to have been obtained. The father gave evidence before me saying 
that he did not give his consent to the marriage. The respondent also in his evi- 
dence admitted in answers to me that the petitioner had not obtained the consent of 
her father and that at her instance and with her close co-operation his uncle Hari- 
ram Madanram Kapur was put forward as her guardian for the purpose of giving 
such consent before the Registrar of Marriages. The situation therefore is very 
clear that the consent of the father was not given to the marriage being solemnized 
and a third party, viz. the uncle of the respondent, Hariram Madanram Kapur, was 
put forward as the alleged guardian of the petitioner who purported to give his 
consent to the solemnization of the marriage. If at all it was a fraud practised on 
the provisions of cl. (3) of s. 2 of the Act, and the whole attempt of the respondent 
in the witness-box was to absolve himself and his uncle Hariram Madanram Kapur 
` from any responsibility for that fraud which was perpetrated on the Registrar of 
Marriages. I am not here concerned with all that. What I am concerned with 
is to consider by reason of the provisions of s. 2(8) of the Act not having been com- 
plied with, what is the legal position in regard to the validity of that marriage which 
purported to be solemnized before the Registrar of Marriages on September 17, 1948. 

On the facts I find that the petitioner was a person under 21 years of age and that 
her father had not given his consent to the marriage. If that was so, the relevant 
question to consider is what is the effect of the non-compliance of the provisions of el. 
(3) of s. 2 of the Act. Counsel for the respondent has very strenuously urged 
upon mce that these provisions of s. 2 of the Act are merely directory and not manda- 
tory, that these provisions being merely directory, their non-compliance does not 
render the marriage void, but the parties being Hindus the doctrine of factum valet 
comes into operation curing all the defects in solemnization, with the result that it is 
not open to the petitioner now to file this or any petition for having the marriage 
declared null and void. He has cited before me a decision of the special bench of 
the Nagpur High Court in Ganeshprasad v. Damayanti,! where the learned Judges 
constituting the special bench came to the conclusion that s. 2 of the Special Mar- 
riage Act did not lay down the conditions of validity but merely prescribed the 
forms which must be fulfilled to enable the Registrar to marry the parties, that the 
minority of one or other of the parties to the marriage under the Special Marriage 
Act did not in itself invalidate the marriage, though a false declaration to that 
effect rendered the person making it liable to punishment under s. 199 of the Indian 
Penal Code, and that if the minor was above the age of consent at the time of the 
marriage, neither side could subsequently repudiate the marriage on the mere 
ground of minority. The doctrine of factum valet as also the particular provisions 
which are contained in cl. (2) of s. 2 of the Act, viz. that the man must have completed 
his age of eighteen years, and the woman her age of fourteen years, according to the 


` 
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Gregorian calendar, were construed by the learned Judges there in connection 
with this argument and the conclusions reached by the learned Judges were after 
due consideration of all the Indian and English authorities on the subj ect, 

Counsel for the petitioner in reply urg a upon me that the provisions of s. 2 of 
the Act laid down the conditions and die four clauses of s, 2 contained the conditions 
which ought to be fulfilled before a proper and valid marriage under the Special 
Marriage Act could be solemnized between the parties. He urged that under s. 10 
of the Act if either party had not completed the age of twenty-one years, the de- 
claration should also be signed by his or her father or guardian, and that provision 
also was couched in a mandatory form. He finally relied upon s. 17 of the Act 
which in specific terms laid down that the Indian Divorce Act was to apply to all 
marriages contracted under the Act-and any such marriage might be declared null or 

‘dissolved in the manner therein provided, and for the causes therein mentioned, or 
on the ground that it contravened some one or moreof the conditions prescribed i in 
els. (1), (2), (3) or (4) of s. 2 of the Act. He contended that over and above the 
grounds which were prescribed in the relevant provisions of the Indian Divorce Act, 
s. 17 of the Special Marriage Act incorporated the four other grounds which were 
constituted by the non-compliance of one or more of the conditions prescribed in 
els. (7), (2), (3) or (4) of s. 2 of the Act, and it was ‘competent to a petitioner to 
maintain a petition based on any of these grounds, viz. non-compliance of’ 
some one or more of those conditions which were laid down in these clauses of 
s. 2 of the Act. He drew my attention to a decision of our Appeal Court in 
Pestonji Behramji Billimoria v. Swarnalata Pestonj: Bilimoria,’ in which the 
Appeal Court in a suit inter alia for the nullity of marriage solemnized under the 
provisions of the Special Marriage Act had gone into the preliminary issue whether 
at the date of the marriage the girl was shown to have becn under the age of 21 
years, and if so, whether the consefht of the parent or guardian was obtained. The 
learned Judges of the Appeal Court came to the conclusion, on a discussion of the 
evidence before them and the trial Court, that the age of the girl was established to 
be under the age of 21 years at the date of the solemnization of the marriage and also 
came to the conclusion that the consent of the parent or guardian was not obtained 
for the solemnization of the marriage. In the result they held that there must be a 
decree in terms of prayer (a) of the petition holding that the marriage was null and 
void and should be declared as such by reason of the consent of the parent or guard- 
ian not having been obtained in the case of the girl who was found to be one under 
21 years of age at the date of the solemnization of the marriage. No doubt in this 
decision there was no question of the applicability of the doctrine of factum valet 
as was alleged by counsel for the respondent before me because the appellant was a 
Zoroastrian by birth, Pestonji Behramji Billimoria and the only party who was a 
Hindu for the purpose of the attraction of the doctrine of factum valet was the res- 
pondent herself. In regard to this doctrine of factum valet he drew my attention 
to the distinction drawn in the commentary of Sir Dinshah Mulla under s. 414 of his 
work on Hindu Law, 10th Edn., at p. 528, while discussing the applicability of this 
doctrine of Quod fieri non debet factum valet, i.e. a fact cannot be altered by 100 
texts (that what ought not to be done is valid when done), a distinction between 
texts which are directory and texts which are mandatory. Itis only in those cases 
where the texts of Hindu law are directory that the applicability of this doctrine is 
attracted. As their Lordships of the Privy Council put it in Sri Balusu Gurulinga- 
swami v. Sri Balusu Ramalakshmamma® the factum or the external act would not be 
void in law merely by reason of the directory text not having been complied with. 
It would be only when the mandatory texts are flouted or mandatory provisions not 
complied with that the act would be void inlaw and there would be no room for the 
application of the maxim. It would, therefore, be necessary to consider whether the 
provisions which are contained ins, 2 of the Special Marriage Act are directory in their 
~ nature or mandatory. The learned Judges who constituted the special bench in 
Ganeshprasad’s case appear to have construed these provisions as merely directory 
1 (1946) OJC. J. Appeal No. 58 of 1945: 2 (1890) L.R. 26 I.A. 118, 144, 
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and not mandatory, and that is what was urged upon me by counsel for the reg- 
pondent here, He contended that on the application of the doctrine of factum 
valet I should hold that the petitioner had no right to maintain this petition for a 
declaration that this marriage which was solemnized between herself and the res- 
pondent was null and void. 


On a consideration of the various arguments which have been urged before me by 
counsel for the petitioner as well as the respondent I have come to the conclusion that 
the provisions of s. 2 of the Special Marriage Act are mandatory in their character. 
What s. 2 lays down are the conditions of a proper and valid solemnization of a 
marriage under the Special Marriage Act. Section 2 in so many terms lays down 
that marriages may be celebrated under the Act between Hindus upon the following 
conditions ; and the words used are “following conditions” and not merely “pro- 
vided that” or “in the event of” or any such expression which would go to show 
that the provisions are directory in their character and not mandatory. The Legis- 
lature has advisedly used the word “conditions”, andif what are laid down in cls. (1), 
(2), (3) or (4) of the Act are laid down as conditions for the solemnization of the 
marriage between Hindus under that Act, in my opinion, it is not capable of being 
argued that they are otherwise than conditions. That they are conditions is made 
clear when you go to s. 10 which lays down how a declaration has-got to be made by 
the parties and there also it is laid down in the case of the parties who have not 
- completed the age of 21 years that the declaration shall be signed by his or” 
her father or guardian. That provision is also mandatory in its character 
and shows what the Legislature has really contemplated that in order to have a 
proper and valid solemnization of the marriage under the Act in the event of a per- 
son being under 21 years of age, bis or her father or guardian has to sign the decla- 
ration in token of his or her consent to that marriage. The provision is mandatory 
in its character, the word used is’ “shall” and not “may.” This position is made 
clearer still when one goes to the provisions of s. 17 of the Act, which enacts that-the 
provisions of the Indian Divorce Act shall apply to all marriages contracted under 
the Special Marriage Act. It was open to the Legislature if the conditions which 
have been laid down in els. (1), (2), (3) and (4) of s. 2 of the Act were merely direct- 
ory to have stopped short with the provision which was enacted in the first part of 
s.17. It could have stopped short by enacting merely the relevant provisions of the 
Indian Divorce Act and prescribing that the grounds for the dissolution or nullity 
‘of the marriage which are enacted in the Indian Divorce Act would be the grounds 
on which a party marrying under the Special Marriage Act, 1872, could also have 
the relief by way of dissolution or nullity of marriage in proper cases. The Legis- 
lature, however, did not stop short there but went on to incorporate in the latter 
part of s. 17 of the Act further grounds, viz. “or on the grounds that it contravened 
some one or more of the conditions prescribed in clauses (1), (2), (3) or (4) of s. 2 of 

this Act.” It refers to these’as conditions andit also refers to the contravention of 
one or more thereof as furnishing a ground to the party to a marriage for having the 
marriage declared a nullity or dissolved as the case maybe. Thiss.17 leaves not the 
slightest doubt in my mind that what the Legislature enacted ins. 2 were the condi- 
tionsfor a proper and valid solemnization of the marriage under the Act. Counsel 
for the respondent drew my attention to the provisions of s. 8 of the Parsi Marriage 
and Divorce Act ITI of 1986 which also enacted in similar terms the conditions for 
the proper and valid solemnization of marriages between the Parsis under the pro- 
visions of that Act. The words used there are very clear in terms and they lay down 
a condition or conditions for the valid solemnization of marriages between the Parsis 
governed by the Act. Similarly ss. 2 and 17 of the Special Marriage Act, 1872, 
which are clear and categoric in terms leave not the slightest doubt in my mind that 
what the Legislature intended was the enactment of conditions of a proper and valid 
solemnization of the marriage under the Act between the parties to whom the Act 
applied, which conditions if not fulfilled gave a right to them to have the marriage 
solemnized thereunder dissolved or declared null and void as the case may be. I 
am fortified in this conclusion of mine by the judgment of our Appeal Court which 
I have above referred to, Pestonji Behramji Billimoria v. Swarnalata Pestonji Billi- 
moria. Insofar as the decision of the special bench in Ganeshprasad’s case 
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goes counter to this conclusion of mine, I respectfully differ from the learned 
Judges who constituted that special bench, and I am of opinion that the provi- 
sions contained in s. 2 of the Special Marriage Act, 1872, are not directory in 
character but are mandatory and they prescribe the conditions for the proper and 
valid solemnization of marriage between the parties governed by the Act. 

The more strenuous argument of counsel for the respondent however was based 
on what heconsidered to be the applicability of the doctrine of factum valet. With 
that end in view he was very keen to inquire and elicit in the evidence of the 
respondent himself the fact that the marriage between the petitioner and the 
respondent was consummated. That according to him went to strengthen his 

ent on the question of the applicability of the doctrine of factum valet. He 
contended that if after the solemnization of the marriage under the Act on September 
17, 1948, the parties had cohabited with each other and lived together as man and 
wife and had consummated the marriage, if a photograph of their blissful state as 
man and wife was also got taken by them and there were love letters exchanged 
between them after the solemnization ofthe marriage, it would really go to support 
his case of the applicability of the doctrine of factum valet. The fact of the marriage 
could not be then undone by mere non-compliance with what he considered to be 
the directory texts or the directory provisions of s. 2 of the Act. I need not add 
anything more to what I have already stated when recounting the argument of 
counsel for the respondent in this behalf. The judgment of their Lordships of the 
Privy Council lays down in no uncertain terms that the factum or external act 
would not be void in law merely by reason of the directory text not having been 
complied with. It would be only when mandatory texts are not complied with 
that the act would be void in law and there would be no question of the appli- 
eability of the maxim of factum valet. If, as I have construed the sections of the 
Special Marriage Act, 1872, the provisions of ss.2,10 and 17 thereof lead to no other 
conclusion excapt that the conditions which are laid down in s. 2 of the Act are 
conditions and are mandatory provisions which have got to be complied with before 
a proper and a valid solemnization of a marriage can ever take place under the Act, 
the non-compliance with any of these conditions, e.g. condition No. 8, in the case 
before me, renders the marriage void in law and the factum of the marriage, viz. 
the external act, or the purported ‘solemnization of the marriage before the 
Registrar of Marriages on September 17, 1948, accompanied as it was with the 
purported consent of the alleged guardian of the petitioner, viz. Hariram Madan- 
ram Kapur, could not by any means whatever render valid a thing which was 
void in law ab initio. There is no room on my construction of the relevant sections 
of the Special Marriage Act, 1872, of the applicability of the doctrine of factum 
valet. When there are mandatory provisions contained in a statute, it is futile 
to urge that the doctrine of factum valet can ever apply. If the argument 
of counsel for the respondent was accepted, in the case of Hindus, once a marriage 
which was not performed in accordance with the provisions of the Special Marriage 
Act, 1872, was there, brought about howsoever and under whatever circumstances, 
the consummation of that marriage would be enough to run a coach and four 


through all the provisions of s. 2 of the Special Marriage Act. Hindus then could 


marry under the Special Marriage Act and could with impunity refuse to comply 
with the provisions contained ins. 2 of the Act.- It is open to the Hindus if they 
so desire and if they think that the girl is one who can give her consent to a valid 
marriage according to.the strict provisions of Hindu law to perform the marriage 
according to the Hindu rites. But if they want to have resort to the provisions of 
the Special Marriage Act, it is up to them to comply with all the conditions which 
are laid down therein and they cannot have resort to the provisions of their per- 
sonal law in regard to the marriage, particularly when they are contrary to those 
which have been enacted in the Act. If they want to have the special privileges 
accorded to them under the Special Marriage Act, 1872, viz. of a severance of joint 
status between the members of the family, of being governed by the provisions of 
the Indian Succession Act, etc., they must comply with the provisions of the 
Special Marriage Act, 1872, and cannot expect to be governed by the provisions 
of their personal law. Those who want to have the special advantage 
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of the provisions of the Act must comply with the conditions laid dewn 
in the Act. A decision of Mr. Justice Rangnekar, reported in Vidyagavri v. 
Narandas!, was cited before me by counsel for the respondent where Mr. Justice 
Rangnekar held that the declaration made under the Act did not amount to an 
abjuration by Hindus for all purposes of the personal law of the declarant but it 
was merely a statement for the purposes of the Act itself and therefore questions 
as to succession and rights to property must be determined by or under no law 
other than the personal law of the parties, the mere declaration under the Act 


not amounting to a renunciation of the personal law of the parties. It was a case, 


which had arisen under the provisions of the Special Marriage Act, 1872, before 
it was amended by Act XXX of 1928 which made the provisions of the Act 
applicable also to Hindus. In my opinion, that case does not throw any light on 
the question which has arisen for determination before me. There was no question 
of the construction of the provisions of s. 2 and s. 17 of the Act before Mr. Justice 
Rangnekar and he was not called upon to decide whether the provisions of s, 2 
of the Act were directory in character or mandatory. The personal law of the 
parties would no doubt apply in those cases which are not governed by the Special 
Marriage Act, 1872, but where as in the case before me and on the construction of 
the relevant sections which I have put upon them there are definite provisions 
enacted in the Act itself which govern the case, there is absolutely no scope whatever 
of the applicability of the personal law of the parties and of the doctrine of factum 
valet which is incorporated therein. -- : 
Having regard to my observations above, I have come to the conclusion that the 
marriage which was solemnized between the petitioner and the respondent in 
contravention of the conditions incorporated in clause (3) of s. 2 of the Act was 
null and void and the petitioner would be entitled to a declaration in that behalf, 
Before I conclude, however, I would like to refer to one argument which was 
addressed before me by counsel for the respondent, and it was that the petitioner 
had filed this petition by her next friend her father, that the petitioner had not 
stepped into the witness box to tell the Court that she it was who desired this 
declaration as regards the nullity of the marriage with the respondent and that 
therefore I should refuse her the relief which she had prayed for in the petition. He 
urged before me that under s. 18 of the Indian Divorce Act, which was made 
applicable to the parties under s. 17 of the Special Marriage Act, 1872, it was the 
wife or the husband who was entitled to maintain a petition for a decree of nullity. 
He therefore urged that the petitioner, and the petitioner only who was the wife, 
and not her father who was her next friend, could maintain this petition. I drew 
the attention of the learned counsel for the respondent to the provisions of s. 49 
of the Indian Divorce Act which he had himself resorted to in the first instance for 
urging before me that the petition was not maintainable having been filed before 
the next friend gave an undertaking to the Court for costs, that that section 
contemplated suits by minors. If that was so, the petitioner also who.was a minor 
could sue for a declaration of nullity of marriage through her next friend hex 
father. Minors and persons of unsound mind¢are specially catered for by the 
Civil Procedure Code in O. XXXII thereof and the provisions of the Civil Proce- 
dure Code have been made applicable in terms to the proceedings under the Indian 
Divorce Act as also under the Special Marriage Act, 1872. Even so counsel for 
the respondent contended that the question of the volition of the petitioner to 
maintain this petition for declaration of nullity of marriage was a relevant conside- 
ration and the absence of any proof of that desire on the part of the petitioner 
to ask for such a declaration vitiated the whole proceedings before me and rendered 
the petition liable to be dismissed. I very much appreciate the desire of counsel 
for the respondent to have had the petitioner in the witness box so that in full 
discharge of his duty towards his cHent he could have cross-examined the petitioner 
under instructions from the respondent to the fullest extent and tried to elicit 
from her the relevant facts and circumstances which according to him as he was 
advised rendered the applicability of the doctrine of factum valet attracted to the 


á 1 (1927) 80 Bom. L.R. 189. 


PO ugg fo gps 


1949,] - SANTOSH KUMARI V. CHIMANLAL (0.c.J.)—Bhagwati J. 401 


facts of this case. I am, however, not impressed by the.argument which he 
advanced that in the case where minors are suing in Courts, whether in matrimo- 
nial jurisdiction or ordinary’ original civil . jurisdiction, the question of ‘the 
volition of the minors is in any manner relevant. If it was the case of the respon- 
dent that the minor’s name was being bandied about or used with some ulterior 
motives or objects of the next friend himself and the proceedings taken by the 
next friend ostensibly in the name of the minor but really for some purpose of his 
own, it would have been open to the respondent to take out proceedings to have 
the next friend removed and on demonstrating before the Court in that behalf 
"to have the proceedings brought to a standstill. The question of the volition of 
the minor is not a matter for consideration at all. A minor has no volition of his 
or her own and is a person specially protected under the Code. All proceedings 
on behalf of the minors have got to be taken by their next friends or have got to 
be defended by their guardians ad litem. It is only on attaining majority and on 
' the discharge of his or her next friend or guardianadlitem that he or she would be 
called upon to adopt the proceedings which are till then conducted in his or her 
name by the next friend or guardian ad litem and carry them on to their normal 
conclusion. But except in that event it is not open to the Court to inquire and 
it is not legitimate also to inquire whether the minor has chosen to support the 
proceedings and has exercised his or her volition in that behalf. If that were so, 
the appointment of the next friend or guardian ad litem would merely, as counsel 
for the respondent urged before me, be a matter of form or for the purpose of 
safeguarding the costs of the opposite party. I am not inclined to accept that 
, argument of counsel for the respondent. I really regret having deprived him of 
the opportunity of cross-examining the petitioner by not making it compulsory 
for the petitioner to enter the witness box, but the position in law as I conceive it ` 
to`be is absolutely contrary to the argument of counsel for the respondent and 
I could not see my way to oblige him. The criticism which he levelled against 
the petitioner ‘not having been called- into the witness-box was absolutely beside 
the mark and was of no validity or legal consequence. Counsel for the petitioner 
was in my opinion wise in not having put the petitioner in the witness box. He 
proved his case with such material as was available to him and I have come to the 
conclusion that it was open to the petitioner to file this petition by her next 
friend and to prosecute it in the manner she did. If the argument of counsel for 
the respondent were accepted, it would mean that minors should come before the 
Court in all suits for dissolution or nullity of marriage, tell the Court that they 
desire that the particular relief should be granted to them, and if they are not in a 
position to express, such volition of their own, be refused all reliefs which they 
would otherwise be entitled to on the facts established before the Court. This 
certainly is not my conception of the law and I refuse to accept that argument of 
counsel for the respondent. 
The petitioner would be entitled to a declaration in-terms of prayer (a). The 
respondent will, of course, pay the costs of this petition and interest on judgment 


? at 4 per cent. per annum till payment. 
Order accordingly. 


Attorneys for petitioner: Mankodt & Co. 
Attorneys for respondent ; Dikshit, Maneklal & Co. 
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Before Mr. Justice Bhagwati. 
"THE OFFICIAL ASSIGNEE OF BOMBAY v. MUSTATA MURTAZA.* 


Indian Income-tagz Act (XI of 1922), Sec. 54—Income-taw Officer—Dtsclosure of Info matien— 
Documents, papers and vouchers yn oduced before him-—How much of them pi otecied from p oduc- 
tion in Court. 


Under g. 54 of the Indian Income-tax Act, 1922, il is only those accounts and entries in the 
books of account which are in the course of the investigation produced in the sense that they 
are communicated by the assessee to the Income-tax Officer and brought to his notice that 
are protected from production in Court. The other entrics mn the books of account which 
have no reference to the investigation of the particular case by the Income-tax Officer ure not 

- similarly protected. i 

It is open to the Income-tax Officer when he is called into the witness box to produce the 

- books of account in a particular case to tell the Court that the whole of the books of account 
were produced before him by-the assessee in the sense that all the accounts and the entries 
in those books of account were produced and communicated or brought to his notice by the 
assessec for the purpose of the assessment which he was then conducting. Unless and until 
the Income-tax Officer is prepared to go to that length, he would be compelled to apply his 
mind to the question whether particular accounts or particular entries in those books of 
account were thus brought to his notice by the assessee for the purpose of assessment and 
climinating those, produce the rest of the accounts and the entries 1n those books of account 
which are not relevant for the purpose of the inquiry before him. He would be justified in 
withdrawing from theCourt, under s. 54, those accounts and entries in the books of account 


which were relevant for the purpose of the inquiry before him and which were thus brought 
to his notice by the assessee. 


Tue plaintiff Ismail Haroon, represented by the Official Assignee of Bombay, 
owned several properties in Bombay, and was promised aloanof money on personal 
security by Syed Mustafa (defendant No. 1), provided the formey gave a rent 
farming contract of his properties to him. To facilitate the collection of rents the 
plaintiff passed a power-of-attorney in favour of defendant No. 1 on July 4, 1942. 

On November 7, 1945, the plaintiff filed a suit praying among other reliefs that 
“defendant No. 1 may be ordered to render a full and proper account of the monies- 
and properties belonging to the plaintiff which may have come to his hands as the 
constituted attorney of the plaintif.” 

The account books of defendant No. 1 were in the custody of the Income-tax 
Officer, who was examined as a witness at the trial and called upon to produce the 
account books. The officer claimed privilege against producing the account books 
under s. 54 of the Indian Income-tax Act, 1922. l 


M. V. Desai, with S. A. Desai, for the plaintiff. 

A. A. Peerbhoy, with V. N. Chhatrapati, for defendant No. 1. 
S. H. Lulla, with M. M. Jhaveri, for defendant No. 2. ° 
K. M. Vakeel, with M. S. Vakeel, for defendant No. 8. 


Buaewati J. According to the evidence given by this witness, there are certain 
books which have come into his possession, as the Income-tax Officer, he having 
received them from the Anti-Corruption Branch, C.I.D., Bombay, as against his 
receipt dated September 10, 1949. Four books being items Nos. 2, 9, 14 and 15 
in that receipt are sought to becalled for from him as being relevant for the purpose 
of the inquiry beforeme. They are rough cash books of defendant No. 1, for several 
periods beginning with November 5, 1945, and ending with July 17, 1949. Itis 
alleged by the plaintiff that there are in these books entries with regard to the receipt 
of rents of the Foras Road property crediting the same to defendant No. 1 himself 
even though according to the case as put forward here, the Foras Road property 
was sold by defendant No. 1 to defendant No. 8 by the document dated May 
15, 1945. Thereisno doubt about the relevancy of the entries in these books. The 
only question that arises for my consideration is whether the witness, who is the’ 


* Decided, September 15, 1949. O.C.J, Suit No, 1661 of 1945, 
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Income-tax Officer concerned in the assessment of defendant No. 1, and who is in 
ession, power or custody of these books, can be called upon to produce these 
ooks in Court by reason of the provisions of s. 54 of the Indian Income-tax Act, 1922. 

_ Areal controversy has ranged round this question. Mr. Peerbhoy for defendant 
JNo. 1 was frank enough to concede that so far as his client was concerned, he would, 
so far as it lay within his power, call upon the income-tax authorities to make these 
books available for the purpose of giving inspection of the relevant entries there- 
from to the other side, under proper safeguards adopted in that behalf by the income- 
tax authorities. He had no objection to the disclosure of the relevant entries 
therefrom to the other side and inspection thereof by them: If, however, the mat- 
ter was pressed to the production of these books in Court notwithstanding the pro- 
visions of s. 54 of the Income-tax Act, he urged that having regard to the two cases, 
one of our High Court reported in Emperor v. Osman Chotani,' and the other of the 
Madras High Court reported in M. Rangaswamit Naicker v. M. Raju Naicker,* 
the witness., as the Income-tax Officer concerned with this assessment, could not 
be called upon to produce the same in Court. He particularly relied upon the 
judgment of Gentle J. in the Madras case above referred to where the books of 
account of the partnership had been lodged with the Income-tax Officer and a 
partner of the partnership required the production of these books for the purpose 
of taking inspection thereof. ` Normally, each partner would be entitled to claim 
the partnership books as his own, and he would be entitled as owner thereof to 
inspection of all the entries therein. The question, however, which arose before the 
Madras High Court was whether under the provisions of s. 54 of the Indian Income- 
tax Act the Income-tax Officer could be called apon to produce these books even for 
the purpose of inspection thereof being taken by a partner of the partnership. 
}Gentle J., before whom the matter came up in the High Court, observed that the 
terms of s. 54 of the Indian Income-tax Act were mandatory in character and once 
the books of account were as such produced by the partnership before the Income- 
tax Officer, they came within the ban of s. 54, being accounts or documents pro- 
duced before the Income-tax Officer under the provisions of the Act, and being 
such accounts or documents the Income-tax Officer was entitled to say that he was not 
bound to produce the same. Mr. M. V. Desai, for the plaintiff, on the other hand, 
urged before me relying upon the observations of Sir John Beaumont C. J., at 
p. 772 in Osman Chotani’s case that the object of the enactment of s. 54 of the 
Indian Income-tax Act was to save confidential communications which theassessec 
may make to the income-tax officer in the course of the investigation and therefore 
not all documents possibly produced by the assessee before the Income-tax Officer 
were thus saved but only those communications which were produced before the 
Income-tax Officer and were communicated or brought to his notice inthecoursc of 
the investigation were to be treated as confidential and would come within the 
ban of s. 54 of the Indian Income-tax Act. No doubt, in the ordinary way, the 
Income-tax Officer not knowing what particular entries or accounts would be rele- 
vant for the purpose of the investigation before him in the books of account which 
he calls the assessee to produce before him would ask the assessee to produce all the 
books of account and relevant documents, papers and vouchers in support of the 
statement made before him. Merely because this omnibus demand was made 
by the Income-tax Officer upon the assessee, that would not make all the books of 
account, documents, papers and vouchers produced before him by the assessee 
confidential communications made by the assessee to the Income-tax Officer as a 
‘whole. It would be only those accounts or those entries in the books of account 
which would be really communicated by the assessee to the Income-tax Officer 
that would come within the ban of s. 54 of the Indian Income-tex Act. In the 
observations of Sir John Beaumont C.J., which were relied upon, the learned Chief 
Justice had made it abundantly clear that all that the section means is that the 
income-tax authorities are to regatd communications made to them for the purpose 
of the Income-tax Act as being confidential, the object, no doubt, being to enable 
people to feel that they cani freely gtate the facts relating to theirincome, facts. which 
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may often involve confidential matters relating to their business, without fear of the 
matters being disclosed. If this is the object of the enactment of the provisions of 
s. 54 of the Indian Income-tax Act,the argument is that not all accounts or entries 
in the books of account produced by the assessee before the Income-tax Officer come 
within the ban of s. 54 of the Act but it is only those accounts and entries therein 
which are relevant for the purpose of assessment and which would be communicated 
by the assessee to the Income-tax Officer in the course of the investigation which 
would be made by him that would really come within the ban. To the extent that 
the decision of Gentle J. in the Madras case went beyond the ratio which was thus 
propounded it was urged by Mr. M. V. Desai that that decision was not binding on 
me. 

On a careful consideration of the rival arguments before me, I have come to the 
conclusion that the argument of Mr. M. V. Desai is correct. The purpose of the 
enactment of s. 54 of the Indian Income-tax Act is to save all communications con- 
sisting of statements made, returns furnished or accounts or documents produced 
under the provisions of the Act from disclosure by the Income-tax Officer. In the 
course of the assessment proceedings the assessee has got to furnish the return, to 
make statements and to produce accounts or documents in order to support the re~ 
turn. The Income-tax Officer has the power for the purposes of the assessment to 
call upon the assessee to produce such accounts or documents as may be relevant for 
the purpose of arriving at a conclusion whether the return which has been furnished 
by the assessee is correct. The Income-tax Officer normally at the time when he 
calls Upon the assessee to produce the books of account, documents, papers, vou- 
chers, etc. does not know what particular documents, papers or vouchers or what 
particular entries from the books of account he requires the assessee to produce. 
He leaves it to the assessee to determine what the assessee would consider relevant 
for the purpose of production before the Income-tax Officer and to produce what 
ever documents, papers, vouchers, etc. are relevant for the purpose of justifying the 
return which the assessee has made before the Income-tax Officer in response to the 
requisition made upon him in that behalf. ` The books of account which by them- 
selves arc bound or written out in the regular course of business so as not to be 
detachable so far as the particular accounts or the entries therein be concerned, 
would of necessity be produced by the assessee before the Income-tax Officer asa 
whole. Ie may in order to justify his income-tax return rely on particular entries, 
but he cannot merely produce them as such though he at the time when the Income- 
tax Officer is investigating and carrying on investigation in the matter of the assess- 
ment of his income-tax produces only these relevant accounts and entrics therein 
before him. The normal way in which the assessee would therefore produce the 
accounts and the entries in the books of account before the Incoine-tax OfMcer 
would be physically producing before him all the books of account in which these 
relevant accounts and entries are written. It is therefore futile to urge that once 
a book of account or a set of books of account are physically produced before the 
Income-tax Officer by the assessee the whole contents of these books of account are 
produced by the assessee before the Income-tax Officer under the provisions of the 
Act. Itis only those accounts and entries in the books of account which are in the 
course of the investigation produced in the sense that they are communicated by 
the assessee to the Income-tax Officer and brought to his notice that would really 
come within the ban of s. 54 of the Act. The other entries in the books of account 
which are no doubt contained in the books of account but which have no reference 
whatever to the investigation of the particular case by the Income-tax Officer would 
certainly not come within this ban. 

I, therefore, uphold the argument which has been advanced by Mr. M. V. Desai 
before me. It is open to the Income-tax Officer when he is called into the witness 
box to produce the books of account in a particular case to tell the Court that the 
whole of the books of account were produced before him by the assessee in the sense 
that all the accounts and the entries in those books of account were produced and 
communicated or brought to his notice by the.assessee for the purpose of the assess- 
ment which he was conducting. But unless and until the Income-tax Officer is 
prepared to go to that length, he would be compelled to apply his mind to the ques- 
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tion whether particular accounts or particular entries in those books of account 
were thus brought to his notice by the assessee for the purpose of assessment and 
eliminating those, produce the rest of the accounts and the entries in those books of 
account which were not at all relevant for the purpose of the inquiry before him. 
He would be justified in withdrawing from the Court under s. 54 of the Indian 
Income-tax Act those accounts and entries in the books of account which were 
relevant for the purpose of theinquiry before him and which were thus brought to his 
«notice by the assessee. The others he would certainly be bound to produce before 
“the Court. It may involve no doubt the production of the books of account pro- 
duced by the assessee before him physically but he would be entitled under those 
tireumstances to fold up or to pin and exclude from production before the Court 
those accounts and entries in the books of account which were thus produced or 
communicated by the assessee to him in the course of the assessment, he not being ` 
entitled to withhold from production before the Court the other books of account and 
entries therein which were not the subject-matter of the inquiry in the assessment 
proceedings before him. ; 
That being the position in law according to me, I do order that unless and until 
the witness before me who is an Income-tax Officer investigating the case of 
defendant No. 1’s firm before-him says that any entries from these four books 
of account being items Nos. 4, 9, 14 and 15 of the list Ex.A before me were 
produced by the assessee before him under ana aA of the Act and for the 
purpose of the investigation before him, he would be bound to produce the same. 
If, on the other hand, he comes to the conclusion on perusing the record before him, 
which is his exclusive preserve and the Court does not want to pry into it in any 
manner whatever, that any entries in the books of account were disclosed before 
him by the assessee in the course of the investigation before him, he would be 
entitled to fold or pin them and exclude them from the ken of the outsiders includ- 
ing the Court for the purpose of satisfying the provisions of s. 54 of the Income-tax 
Act. “But barring the exclusion of those particular entries from those four books 
he would be bound to produce the same, and I direct that the witness do produce 
those books of account before me. He shall carry out those directions at the next 
hearing before me. 
Order accordingly. 
Attorneys for plaintiff: Ferreira, Fazalbhoy & Co. 
Attorneys for defendants : Benjamin, Chhatrapati & Co.; Ranchhoddas & Co. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar., 
KANJI DEVSI SHET v. VELJI HARIDAS,* 


Indian Limitation Act (IX of 1908), Sec. 12—‘‘Requisite,”” meaning of—Ezaclusion of time—Time 
requisite for obtaining copies of judgment and decree—Periods of time for obtaining copies of 
judgment and decree must be distinct, 

The proper connotation of the expression ‘‘requisite”’ used in s. 12 of the Indian Limitation 

_ Act, 1908, is that the time indicated in sub-ss. (2) and (8) of the section must be properly 
required before it can be excluded. 
; Surty v. Cheityar,) followed. 

Under s. 12 of the Act the right given to the appellant to exclude the two periods, contem- 
plated by its sub-ss. (2) and (3), is absolute. Under the section time must be excluded both for 
obtaining a copy of the decree and also time requisite for obtaining acopy of the judgment. 
In order that an appellant can get the time excluded, which falls under sub-ss. (2) and (3), 
the time taken for obtaining a copy of the decree and the time taken for obtaining a copy of 
the judgment must be distinct. If the time taken for obtaining a copy of the decree and the 

* Decided, January 13, 1960. Civil Applica- 1 (1928) L.R. 55 I.A. 181, 

tion No. 677 of 1949, in F. A. No. 196 of s.c, 30 Bom. L.R. 842, 

1950, 
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time required for obtaining a copy of the judgment i is identical, sub-ss. (2) and (8) do not 
provide that the time should be computed over again although the time is overlapping. 
Macmillan & Co. v. Cooper! and Timappa v. Manjaya,’ rélied on, 

On September 29, 1948, the judgment appealed from was delivered. On October 11, 1948, 
an application was made for obtaining copies of the judgment and decree. On October 21, 
1948, the copy of the judgment was furnished. The decree was signed on October 22, 1048, 
and its ecpy was given on October 26, 1948. The appeal from the judgment was filed on 
January 27, 1949. On the pomt whether the appeal was preferred within the period of 
limitation :— 

Held, that the appeal was presented beyond time; because the only penod which could be 
deducted under s. 12 of the Act was the period betweén October 11, 1948, and October 26, 
1948, and that so excluding the period the appeal was presented beyond time by 8 days. 

LIMITATION. 

The judgment appealed from was delivered on September 29, 1948. An applica- 
tion for obtaining copies of the judgment and decree was made on October 11, 1948. 
The certified copy of the judgment was furnished on Octber 21, 1948. The decree 
appealed from was signed on October 22, 1948, and its certified copy was supplied 
on October 26, 1949, 

The appeal to the High Court was preferred on January 27, 1949. The office 
declined to accept the appeal on the ground that by excluding the period requisite 
for obtaining certified copies of the judgment and decree apreaied from, that is 
the period from October 11, 1948, to October 26, 1948, the appeal was presented 8 
days beyond time. 

The appellant applied for excuse of delay in filing the appeal. 


B. N. Gokhale, for the applicants. 
V. S. Desai, for opponents Nos. 1, 6 and 7. 


Cuacuia C. J. The question that we have to consider on this application is 
whether an appeal preferred to this'Court isin time. The material dates are these. 
The Court pronounced judgment on September 29, 1948. Copies were applied for 
of the judgment and of the decree on October 11, 1948. Copies of the judgment 
were furnished on October 21, 1948. The decree was signed on October 22, 1948, 
and the copy of the decree was furnished on October 26, 1948. The appeal was 
preferred on January 27,1949. Limitation for filing an appeal is 90 days and limi- 
tation would begin to run from September 29, 1948, and the last dayon which the 
appeal could be filed would be December 28, 1948. Infact the appeal was prefer- 
red on January 27, 1949, and the question that we have to consider is whether the 
appeal was in time. 

Now, under s. 12 of the Indian Limitation Act, in computing the period of limi- 
tation, the time requisite for obtaining a copy of the decree is to be excluded under 
stib-s. (2). Also under sub-s. (3) the time requisite for obtaining a copy of the judg- 
ment is to be excluded. The Privy Council has construed the expression ‘‘requisite”’ 
in Surty v. Chetiyar,? and their Lordships have pointed out that “requisite” means 
something much more than required. The proper connotation of that expression is 
that the time indicated in these two sub-sections must be properly required before it 
could be excluded. It is perfectly true that the right given to the appellant to 
exclude these two periods contemplated by sub-ss. (2) and (3) is absolute. It is 
also correct that time must be excluded both for obtaining a copy of the decree and 
also time requisite for obtaining a copy of the judgment. But in order that an 
appellant should get the time excluded which falls under sub-ss. (2) and (3) the 
time taken for obtaining a copy of the decree and the time taken for obtaining a 
copy of the judgment must be distinct. If the time taken for obtaining a copy of 
the decree and the-time required for obtaining a copy of the judgment is identical, 
then these two sub-sections do not provide that the time should be computed over 
again although the time is overlapping. Apart from authority—-and I shall pre- 
sently deal with the cases referred at the bar—this seems to be theclear construction 


1 (1928) 25 Bom. L. R. 1800. ` ` 8 (1928) L.R. 55 I.A. 161, 
2 (1924 28 Bom. L, R, 882, 8.c, BO Bom, L. R. 842, 


` 
` 


~ 
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of these two clauses of s. 12. Therefore, applying that test, we have first the posi- 
tidn that the decree was not signed till October 22, 1948, and therefore no copy of the 
decree could have been supplied and the time taken between September 29, 1948, 
when the judgment was pronounced and October 22, 1948, when the decree was signed 
must be excluded. If authority was required for the proposition, see Balappa 


Tammanna v. Dyamappa Bhusappa_ The further time which has to be excluded 


+ 


is the four days that expired after October 22, 1948, on which date the appellant 


obtained a copy of the decree. Therefore, on that basis the appeal should have been 
preferred by January 24, 1949, and inasmuch as it has been preferred on January 
27, 1949, it is out of time by three days.’ - 

The contention put forward by Mr. Gokhale is that inasmuch as he made an appli- 
cation for a copy of the judgment and of the decree on October 11, 1948, and the 
copy of the decree was furnished on October 26,1948; he should be allowed 16 days for 
the time taken up for obtaining the copy of the decree and also 10 days for obtaining 
the copy of the judgment because he applied for that on October 11,and the copy of 
the judgment was furnished to himon October 21. According to Mr. Gokhale, each 
right given to the appellant is independent, viz. the right given to exclude time under 
cl. (2) of s. 12 and the right given to him to exclude time under cl. (3), and even if 
these two periods overlapped, he is entitled to exclusion with regard to each of the 
two applications made by him and the time taken up in respect of those two appli- 
cations. In our opinion, that contention: is not well founded. Under s. 12 a 
certain time has to be excluded, time which is properly required for a particular 
purpose, and the two purposes set out are obtaining a copy of the judgment and 
obtaining a copy of the decree. Once the time was excluded’ because the decree of 
the Court was not signed till October 22, 1948, that same period cannot be exclud- 
ed over again because the appellant had applied for a certified copy of the judgment 
or he had applied for a certified copy of the decree. The itional four days 
between October 22, 1948, and October 26, 1948, stand-on a different footing be- 
cause those four days were requisite because he did not get a copy. of the decree till 
that date. We do not read the expression incl. (3), viz. “shall also be excluded,” 
as indicating that the two periods covered by cls. (2) and (3) should be excluded even 
though they may be B aap “Also” in cl. (3) only means that an additional 
right is given to the appellant to exclude the period for obtaining a copy of the 
judgment. But if such time has already been excluded as falling under cl. (2), 
then that period is not to be computed over again for the purpose of cl. (3). 

Mr. Gokhale has relied onajudgmentof Mr. Justice Dixit in Sadashiv Mahdavrao 
v. Kashimath-Pandurang,* which has taken the view for which he is contending. 
The learned Judge in coming to that conclusion first relied on the Privy Council 
decision to which we have already referred, viz. Surty v. Chettyar, and, as I have 
pointed out, all that that case laid down was that “requisite” must be read to mean 
properly required, and further it threw upon the pleader or counsel for the appellant 


.the necessity of showing that no part of the delay beyond the prescribed period was 


due to his default, He further relied on an unreported judgment of Mr. Justice 
Macklin in Vedu Hiraman v. Jaikisan’ Rambilas. That case again was dealing 
with the question of what was the requisite time under s. 12 which could be excluded. 
Then the learned Judge also relied on the case of Balappa Tammanna v. Dyamappa 
Bhusappa.« That case laid down that in presenting an appeal the appellant is 
entitled to deduct from the period of limitation for filing his appeal, not only the 
time requisite for obtaining a copy of the decree, but also time taken in signing the 
decree. With respect to the learned Judge, none of these three decisions deal with 


‘the question which the learned Judge had to decide, viz. whether in computing time 


under s. 12, cls. (2) and (3), benefit should be given to the appellant even of the 
time which’ overlaps, or whether under cls. (2) and (3) the time to be computed 
must be exclusive and.distinct. In this judgment Mr. Justice Dixit has referred to _ 
a judgment of Mr. Justice Bavdekar in Government of Bombay v. Ahmedabad 


1 (1940) 42 Bom, L. R. 872. j Macklin and- Dixit JJ., on November 19, 1946 
2 eee C. R. A..98 of 1948, decided_b (Unrep.). : 

Dixit J., on November 4, 1948 (Onrep.). 4 (1940) 42 Bom. L. R. 872. 
3 (1046)S.A. 1001 of 1946, decided by . : 
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Borough Municipality,! where the learned Judge has taken the contrary view, and 
Mr. Justice Dixit felt obliged not to agree with the judgment of Mr. Justice Bavcte- 
kar because he felt that he was bound to follow the decision of the Privy Council 
in Surty v. Chettyar. 

As a matter of fact, our attention has not been drawn by Mr.Gokhale to any deci- 
sion of this Court except the judgment of Mr. Justice Dixit, where the question of 
overlapping time was considered and it was held that although the periods over- 
lapped the appellant was entitled to the benefit of the overlapping periods. In fact, 
Mr. Gokhale has very fairly drawn our attention to two judgments which clearly 
indicate that the correct view of the law is that overlapping periods cannot be availed 
of by the appellant. The first is Macmillan & Co. v. Cooper.* In that case the 
appellant applied for a certified copy of the judgment on June 12, 1928, and of the 
decree on June 80, 1928. Certified copies were supplied respectively on July 8, 
and August 8, 1928, and the party lodged the appeal on August 22, 1928. Mr. Jus- 
tice Shah took the view that the appellant was entitled to exclusion of time from 
June 12, 1928, to August 8, 1928. It wassuggested that he would also be entitled 
to-exclusion of time between June 80 and July 8, although that period over- 
lapped, and Mr. Justice Shah rejected that contention pointing out that that parti- 
cular period could not be excluded twice over. Although in this particular case the 
Court held that the appeal was in time, the question of overlapping periods was 
considered and the view expressed as I have just indicated. The other decision is 
Timappa v. Manjaya.2 That is the judgment of Sir Norman Macleod, Chief 
Justice, who sat with Mr. Justice Shah. There the judgment was delivered on 
August 10, 1922, the appellant applied for a certified copy of the decree on August 
28, 1922, and the copy was supplied to him on September 7, 1922. He next 
applied for a certified copy of the judgment on September 9, and the copy was sup- 
plied to him on September 14, 1922, and what the Court held was that the two periods 
which were sought to be excluded were quite distinct and they could be 
excluded under s. 12, cls. (2) and (3). Therefore, impliedly it follows that if the 
two periods had been overlapping, they could not have been excluded. 

Therefore, in our opinion, the only exclusion to which the appellant is entitled 
in this case is from September 29, 1948, till October 26, 1948. On that basis the 
appeal should have been preferred by January 24, 1949, and the appeal is out of time 
as it has been preferred three days after that date. We, therefore, hold that the 
appeal is out of time. 

Mr. Gokhale applies that the delay should be condoned as his client was not in 
possession of funds and was not in a position to file the appeal. As the delay is 
only of three days, we think that the delay should be condoned. , 

Applicant to pay the costs of this application to the other side. 


4 


Order accordingly. 


Refore Mr. Justice Rajadhyaksha and Mr. Justice Chainant. 
BHOGILAL FULCHAND v. CHHANAJI BAKERJI THAKARDA.* 


Bombay Agricultural Debtors’ Relief Act (Bom. Act XXVII of 1947), Secs. 4(1), 19-—Suit for te- 
demption filed after last date for filing application to transfer it to Debt Adjustment Board— 
Application for transfer made subsequent to filing of suit—Whether suit can be iransferred to 
Board. 

The last date for making an application under s. 4(1) of the Bombay Agricultural Debtors’ 
Relief Act, 1947, was July 81,1947. The plaintiff, a debtor, filed a suit for redemption against 
the defendant on September 3, 1947, alleging that a document of sale which he had passed in 

- favour of the defendant was really in the nature of a mortgage. On April 8, 1948, an appli- 
cation was made by the plaintiff under s. 19 of the Act, butit was resisted by the defendant on 
the ground that the suit was filed after the expiry of the period of filing applications before the 


1 (1947) C.A. No. 61 of 1947, decided by Application No. 694 of 1948, from an order 


Bavdekar J., on June 18, 1947 (Unrep.). assed by T. I. Patel, 2nd Joint Civil Judge 
2 hing 25 Bom. L. R. 1809. Junior Division) at Ahmedabad, in Exhibit 
3 (1824) 26 Bom. L. R. 382. No.24 in Suit No. 2218 of 1947. 


* Decided, September 16, 1949. Civil Revision 
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Debt Adjustment Board. The trial Judge made an order for the transfer of the proceedings 
eto the Debt Adjustment Board =- 

Heid, that the trial Court was in error in transferring the suit to the Debt Adjustment 

Board. : 

Somabhai Shanabhat v. Narandas Zaverdas,) followed. 

Champaklal Chhabilrai v. Commonwealth Ass. Co.,* distinguished. 

The deletion of the words ‘‘on the date of the application under s. 19{1) of the Act” in s. 4 
(7) of the Act has made no difference to the interpretation of the Act. The sult has still to be 
filed before the last date fixed for making an application. 

Surr for redemption of a mortgage the deed of which was in the form of a sale 
‘deed. 

In the district of Ahmedabad, where the suit was filed, the last date for making 
an application for transfer of a suit under s. 19 of the Bombay Agricultural Debtors’ 
Relief Act, 1947, was fixed at July 81, 1947. 

On September 8, 1947, Channaji (plaintiff) filed a suit in the Court of the 2nd Joint 
Civil Judge (Junior Division) at Ahmedabad, for redemption ofa mortgage passed 
in favour of Bhogilal (defendant), on the allegation that the deed recording the trans- 
action was really a mortgage deed thoughin form it was expressed as a deed of sale. 

On April 8, 1948, the plaintiff applied to the Court to transfer the suit to the Debt 
Adjustment Board under s. 19 of the Act. 

n August 7, 1948, the Court made an order transferrin the suit to the chairman 
of the Debt Adjustment Board, namely, the Fourth Joint Court (J. D.) for disposal, 
and observing as follows :— 

“It is clearly laid down in s. 19 that if in any matter or proceeding pending before any Court 
it is contended by any party to it that he is a debtor within the meaning of the Act and that his 
debts do not exceed Rs. 15,000, the Court should transfer or send the said matter or proceeding to 
the board concerned. It is the function of the said board and not of this Court to decide whether 
the plaintiff is entitled to the benefit of the Act or not.” 


The defendayt applied in revision to the High pout against the order. 


C. G. Shastri, for the applicant. 
K. T. Pathak, for the opponent. 


RasapuyaxsHA J. This is an application in revision against an order passed 
by the Second Joint Civil Judge (J. D., Ahmedabad, directing that Suit No. 2218 
of 1947 pending before him should be ‘transferred to the Chairman of the Debt 
Adjustment Board for disposal. The facts giving rise to this appeal are few. The 
Debt Adjustment Board was established in the district of Ahmedabad on January 
2, 1947. Accordingly the last date for filing applications for adjustment of dates 
was July 81, 1947. On September 8, 1947, the plaintiff, a debtor, filed a suit for 
redemption against the defendant alleging that a document of sale which he had 
passed in favour of the defendant was. really in the nature of a mortgage. On 
April 8, 1948, an application was made to the Court saying that “the plaintiff was 
an agriculturist, that he had evidence to prove his status as an agriculturist, that 
he should be held an agriculturist and that the matter should be sent 
to the Debt Adjustment Board.” This was quite an improper application 
under s. 19 of the Bombay icultural Debtors’ Relief Act, as the 
applicant, in order to get the pending suits transferred to the Debt Adjust- 
ment Board, had to allege, firstly, that he was a debtor, and, secondly, .that 
his total debts did not exceed Rs. 15,000. However, the defect was rectified 
to some extent on July 7, 1948, when a purshis was given that the plaintiff was 
an agriculturist and that his debts did not exceed Rs. 15,000. Even this purshis 
-was not quite in order as it was not alleged that the plaintiff was a debtor ‘within 
the meaning of the Act. However, the learned Civil-Judge appears to have treated 
it as a proper application under s. 19.- The oY pape wag resisted by the defend- 
ant on the ground that the suit was filed'after t expiry of the period of filing appli- 
cations before the Debt Adjustment Board. The learned Civil Judge was of the 
opinion that under s. 19 of the Bombay Agricultural Debtors’ Relief Act, the pro- 
ceedings had to be transferred to the Board whenever it was contended that the 


1 (1948) 51 Bont. I. Ri 461. 2 (1049) 51’ Bom. L. R. 781. 
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party was a debtor and that his debts did not exceed Rs. 15,000, He accordingly 
made an order for the transfer of the proceedings to the Chairman of the Debt Åd- 
justment Board, namely, the fourth Joint Court (J. D.), for disposal. Against that 
order the defendant has come in revision. . 

In our opinion, this application must succeed, It was contended by Mr. Pathak 
for the opponent that in view of our observations in Champaklal Chhabilrai v. 
Commonwealth Ass. Co., the order made by the learned Judge is correct. He im- 
vited our attention to our observations made at p. 785. Those observations have, 
however, got to be read with the facts of the case with which we are dealing. In 
that case, the suit was filed long before the last date fixed for making an application 
to the Court under s. 4 of the Act, namely, August 1, 1947, and the application for 
the transfer of the suit was made on July 29, 1947. The only point that we had 
‘to consider was whether it was incumbent that an application should be pending 
before the Court on the date on which a request was made for a transfer of the suit 
and we held that the existence of an application was not necessary and that a pend- 
ing proceeding could be transferred to the Court even in the absence of an applica- 
tion made under s. 4{1) of the Act. We did not then have to consider the position 
which would arise if the suit was instituted after the last date fixed for making an 
hes to the Court and the application for a transfer of the suit to the Debt 

ustment Board was consequently made after that date. That position was 
aidad by a division bench of this Court in Somabhai Shanabhai v. Narandas 
Zaverdas.? In that case, the last date for making an application under s. 4(Z) was 
August 81, 1945, and the suit-was instituted 9 months later;~i.e. on July 24, 1946, 
and thereafter an application was made for a transfer of the suit to the Debt Ad- 
justment Board. It was held by the division bench consisting of the Chief Justice 
and Mr. Justice Bavdekar that 

“Under s. 19(7) of the Bombay Agricultural Debtors’ Relief Act, 1947 “Bulmachisuies: appeals, 
applications for execution and proceedings can be transferred which were pending at the date when 
an application under s. 4 could be made to the Special Court set up under the Actr” 
Mr. Pathak for the opponent has argued that the deletion of the words “on the date 
of the application under s. 19(7) of the Act” has made difference in law and that it was 
not necessary that the suit itself should be filed before the last date fixed for making 
an application. In our opinion, the words which have been deleted make no differ- 
ence to the interpretation of the Act so far as the point that we have got to consider 
is concerned. The anomalous position that would arise if the submission made by 
Mr. Pathak is acceded to, has been considered by the learned Chief Justice in the 
following passage of his judgment which appears atp. 468 of the report. He said: 
t.: , the submission that is made to us and which we are asked to accept is that although the time 
for making the application for adjustment or settlement of debts had already expired when the 
suit was filed, still that suit being a pending suit within the meaning of s. 19 should be transferred 
to the Court set up under the Act. If we were to accede to this contention, a very curious and to 
my mind a very illogical result would ensue. Indisputably, if no suit had been filed by the creditor, 
neither the debtor nor he nor any other creditor could have made an application for the adjust- 
ment of debts under s. 4 of the Act. If such an application had been made, it would be clearly 


barred and could not have been dealt with by the Court set up under the Act. According to 


Mr. Patel, merely because a suit is filed, the pendency of that suit gives a higher and a better right 
to the debtor than would have been enjoyed by him if no such suit had been filed. That tomy 
mind is an entirely untenable contention and a contention which does not fitin with the general 
scheme of the Act.” -~ 
With respect we are in agreement with this view. In view of that decision, it is 
clear that the learned Judge was in error in transferring the suit to the Debt Ad- 
justment Board. ` 


We must, therefore, make the. rule absolute and direct that the learned Judge | 


himself will proceed with the suit and dispose it of in accordance with law. The 
applicant will get his costs iom the G 
Rule made absolute. 


t 


1 (1949) 61 Bom, L. R. 781; 2 (1948) 51 Bom; Lz Ra 461; 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 
` SHANTARAM BALAJI NAIK v. THE MUNICIPALITY OF VENGURLA.* 


Bombay District Municipal Act (Bom. IL of 1901), Seca. 65, 72(2); R. 176—Revised assessment 


list prepared, published and authenticated after official year April 1—Demand by Municipality 
for increased house taw under revised list-~Whether such list effective from April 1. 


Under the Bombay District Municipal Act, 1901, there is no obligation upon the Municipa- 
lity to prepare the assessment list prior to April 1 in order that it should be entitled to levy 
tax in respect of the official year commencing from April 1. If the Municipality gets a list 
authenticated and follows the procedure laid down in ss. 64,65 and 66 of the Act, then that 
list would govern the levy of the tax throughout the official year, even though that list might 
have been published subsequent to April 1, and also might have been authenticated and be- 
come conclusive after that date. 

Ambalal Sarabhai v. Ahmedabad Municipality: and Subbappa Mallappa v. Ronni," referred 
to. 


SHANTARAM Narx (plaintiff) was'the owner of four houses at Vengurla in Ratnagiri 
district, and before the year 1944-45 these were assessed at Rs. 4-8-0, 2-8-0, 8-8-0 
and 4-8-0 for purposes of house tax. _ This assessment was varied to Rs. 6, 4-8-0, 
12 and 8-8-0 for the year 1944-45 and recoveries were made. The plaintiff filed a 
suit for a refund of the recoveries, against the Municipality of Vengurla (defendant) 
on November 8, 1945, so far as these were more than the assessment for the previous 
years. He alleged that he was not given a proper hearing before a variation was 
made in the assessment, that the assessment was ultra vires of a previous resolution 
of the Municipality and that no recovery could be made under the revised assess- 
ment list as it was not prepared before an bey 1, 1944. 

The trial Judge held that the plaintiff was given aproper hearing, but that the 
recoveries were illegal as the lists were not ready before April 1, 1944. He, there- 
fore, allowed the refund observing as follows :-— 

“It appe&irs to me that the reasoning that the Municipality having by its own rules provided 
that the tax becomes payable on April 1 cannot if no alteration is made by that time during any 
year to recover anything more than the amount fixed for the preceding year, applies with equal 
force to the case before me. The plaintiff, therefore, is entitled to the refund of the excess tax 
recovered from him for the year 1044-45.” 


On appeal the appellate Judge agreed with the trial Judge that the plaintiff was 
given a proper hearing, but he held that the Municipality was entitled to levy the 
increased tax. He observed in his judgment as follows :— 

“We have the rules of this Municipality at exh. 60 in appeal No. 268 of 1946. Rule 176 pro- 
vides that the taxes` mentioned in sch. ‘C’ shall be payable on the dates indicated in col. 6 of the 
schedule. The heading of this column is, ‘time at which tax is payable.’ House tax is made 
payable on April 1 in each year. Rule 175, read with sch. ‘C’, cannot be extended to mean that 
the assessment list must be ready before Aprill. This is the view taken by the lower Court but I 
am unable to agree with it: What has been said, in so many words, in r. 74 of the Ahmedabad 
Municipality, cannot be read in col. 6 of ach. ‘C’ in this case. ‘It simply means that a Municipality 
. can make a demand for the house tax at any time after April 1. It simply indicates that the ofi- 
cial year, for-purposes of the house tax, commences on April 1. 

According to s. 67, even if the list of the preceding year is maintained intact, there must be a 
notification and a notice as required by ss. 64 and 65. Sub-section 2 reads thus :— 

‘But the provisions of Sections 64, 65 and 66 shall be applicable every year as if a new assess- 
ment list had been completed at the commencement of the officinl year’. Completion of the assess- 
ment list, under s. 68, precedes the notices under ss. 64 and 65. According to s. 64, a public 
notice is to be given when the ‘assessment list has been completed.’ This will show that action 
under ss. 64 and 65 may be taken after the commencement of the official year and an authenticated 
list may also be completed after that. We thus flud that there is no provision in the Act or in the 
rules, that the list must be finally ready before April 1. I do not also understand how any in- 
justice is caused to the assessee if the list is prepared after April 1. It cannotbe said that he is 


* Decided, February 3, 1960. Second Ap- of 1946, reversing the decree ed by S. R. 
peal No. 528 of 1948 (with Civil Revision Joshi, Civil Judge (Junior Division) at Ratna- 
A tion No. 761 of 1948), fromthe decision giri, in Regular Suit No. 124 of 1945. 

of V. S. Desai, Civil Judge (Senior Division) © 1 (0) 28 28 Bom. L.R. 48. 
with A. P. at "Ratnagiri, in Appeal No, 268 2 (1047) 50 Bom. L. R. 701. 
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induced to do something or not to do something and suffers a loss, if the list is prepared after April 1. 
The question of loss would not be relevant if it was compulsory that the list should be ready before 
Aprill. For all these reasons, I am inclined to differ from the finding of the lower Court and to 
hold that the recoveries were not illegal,” 


The plaintiff appealed to the High Court. 


S. R. Parulekar, for the appellant. 
S. S. Kavlekar, with R. G. Samant, for the respondent. 


CmacLa C. J. This appeal arises out of a suit filed by the plaintiff for refund of 
excess house tax recovered from him by the Municipality of Vengurla in respect of 
house tax for the year 1944-45. A revised assessment list for the year 1944-45 was 
prepared on June 18, 1944. A public notice was published on June 26, 1944, and 
again on August 7, 1944, and an individual notice was served on the plaintiff on July 8, 
1944, as the tax with regard to his house was to be increased, The plaintiff filed 
objections on September 8, 1944, and they were disposed of in December 1944. A 
demand was then made by the Municipality for the increased house tax. That 
demand was complied with by the plaintiff under protest. Two points were raised 
by the plaintiff in this litigation. One was that his objections had not been heard, 
and the other was that the levy of the increased tax was illegal. Both the lower 
Courts came to the conclusion that the plaintiff had been heard by the Chief Officer 
and after hearing him the objections were disposed of, The trial Court took the 
view, however, that the levy of the tax was illegal and therefore decreed the plaint- 
iff’s suit. The lower appellate Court came to a contrary conclusion and held that 
the defendant Municipality was entitled to levy the increased tax, and thereupon 
it allowed the appeal and dismissed the plaintiff’s suit. Therefore the only point 
really that survives in second appeal is whether the levy of the tax is illegal. With 
regard to the question whether the plaintiff was heard with regard to his objections 
by the Chief Officer or not, I am bound by the concurrent finding of fact by both the 
lower Courts. 

Now, in order to appreciate the point urged by Mr. Parulekar, it is necessary to 
look at the scheme of levying house tax as laid down in the Bombay District Muni- 
cipal Act, 1901. Under s. 68, when a rate on building or lands or both is imposed, 
the Municipality has to prepare an assessment list of all buildings or lands contain- 
ing various particulars. Then under s. 64, when the assessment list has been. com- 
pleted, a public notice has to be given. Section 65 provides that at the time of the 

ublication of the assessment list the Municipality has to give notice of a time not 
ess than one month thereafter when they will proceed to revise the valuation and 
assessment, and s.65 further provides that in all cases in which any property is for 
the first time assessed or the assessment is increased, they shall also give notice 
thereof to the owner or occupier of the property, if known. Thens. 65, sub:s. (2), 
deals with how objections are to be made; sub-s.(3) deals with the hearing of objec- 
tions; and sub-s. (4) deals with the authentication of the list; and sub-s. (6) pro- 
vides that once the list is authenticated the entries in the list shall be conclusive 
evidence for the a a of all municipal taxes, of the annual letting value or other 
yaluation of all þuildings and lands to which such entries respectively refer, and 
for the purposes of any tax imposed on buildings or lands, of the amount of 
each such tax leviable thereon throughout the official year to which such list 
relates. The list is conclusive subject to one proviso, and that is to any altera- 
tions that may be made under the provisions of s. 66 or to the result of any appeal 
made under s. 68. Section 66 gives the power to the Municipality to amend the 
assessment list by inserting the name of any person whose name ought to have 
been inserted, or by inserting any property which ought to have been insert- 
ed, or, by altering the valuation of or assessment on any property which has 
been erroneously valued or assessed through fraud, accident or mistake, after 
giving notice to any person interested in the alteration; and sub-s. (2) deals with 
objections that might be made to such alteration ; and sub-s. (3) provides that every 
alteration made under this section shall have the same effect as if it had been made 
on the earliest day in the current official year in which the circumstances justifying 
the alteration existed. Then we come to s, 67 and that provides that it would not 
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be necessary to prepare a new assessment list every year. It empowers the Muni- 
cipality to adopt the valuation and assessment contained in the list for any year, 
with’such alterations as may be deemed necessary, for the year immediately follow- 
ing, but it makes it incumbent that the assessment list shall be completely revised 
every fourth year. Then under s. 67(2) it is provided that the provisions of ss. 64, 
65 and 66 shall be applicable every year as if a new assessment list had becn com- 
pleted at its commencement of the official year. There is one rule which has been 
framed .by the Municipality under s. 48(Z) to which attention may be drawn, and 
that is r. 175 and that provides that the taxes mentioned in schedule “C” shall he 
payable on the dates indicated in col. 6 of the schedule; and when we turn to sch. 
C we find that house tax is made payable under col. 6 on April 1 in each year. 
Now, briefly summarising Mr. Parulekar’s argument, it comes to this. Mr. Paru- 
lekar says that on April 1, 1944, the old assessment list was in existence. The house 
tax became payable on April 1, under r.75, and the tax that he was liable to pay was 
the tax in respect of the assessment list which was in existence on that date. 
Mr. Parulekar says that he cannot be bound by the revision of the assessment list 
which took place: subsequent to -April 1, 1944. Therefore, according to 
Mr. Parulekar, it is incumbent upon the Municipality to prepare the assessment list 
prior to the official year which commences from April 1. It is only in respect of 
the list which is prepared prior to. April 1 that an assessee is liable to pay house 
tax. If the list is prepared subsequent to April 1, then there is no liability: to pay 
any increased tax which may be the result of the preparation of the revised list. 
I think that fairly summarises the contention of Mr. Parulekar. In my opinion, 
that contention cannot prevail looking to the scheme of the Act and to the rule on 
which Mr. Parulekar has relied. Turning to the rule itself, this rule merely lays 
down that the liability to pay house tax shall arise on April 1 every year. It 
does not indicate what the liability would be or what is the tax which the assessec 
would A race to pay. “The quantum of the tax is not indicated in this rule. In 
order to determine what the extent of the liability would be, one has got to turn 
to the Act itself and that liability is to be found in s: 65(6), Once the list is authen- 
ticated and becomes conclusive,. it is that list alone which is determinative of the 
tax that the Municipality can impose on buildings or lands throughout the official 
year to which such list relates. : The amount of the tax which the Municipality 
can levy can only be determined by looking at the list which has been authenticated 
and which has become conclusive under s. 65, and there is no dispute in this case 
that the revised list published by the Municipality was authenticated and became 
conclusive and did refer to the tax which was payable by the assessee for the official 
year 1944-45. I see no provision in s. 65 which makes it incumbent upon the Muni- 
cipality to publish the revised list prior to April 1 and I do not read any such obliga- 
tion from the terms of r. 175. The merefact that that rule fixes the date on which 
the liability arises does not necessarily mean that the quantum of the tax has to be 
determined prior to April 1 every year, and the Legislature has made the 
position perfectly clear by s. 67(2) of the Act. Under that section the provisions 
of ss. 64, 65 and 66 are to be applicable every year as if a new assessment list had 
been completed at the commencement of each year. Therefore the effect of s. 67(1) 
is this that it is not incumbent upon the Municipality to prepare a new list every 
year. They can revise the list in part from year to year, but the provisions with 
regard to publication, etc. contained in ss. 64,65 and 66 will continue to apply as if 
the assessment list had been completed at the commencement of the official year. 
Therefore s. 67(2) gives a retrospective effect to all changes that might be made in 
a list after April 1 of any year and therefore it assumes that the Municipality can 
prepare the revised list after April 1, and makes it incumbent upon the Municipality 
to follow the procedure laid down in ss. 64, 65 and’66, and then it goes on to say 
that in the eye of the law a revised list will be looked upon as if it was a new'list 
which had been completed at the commencement of the official year. Therefore, 
in my opinion, apart from any authority and looking to the provisions of the Bom- 
bay District Municipal Act, 1901, there was no obligation upon the Municipality 
to prepare the list prior to April 1 in order that it should be entitled to levy tax 
in respect of the official year commencing from April 1. If the Municipality gets a 
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list authenticated and follows the procedure laid down in ss. 64, 65 and 66, then that . 
list would govern the levy of the tax throughout the official year, even though that 
list might have been published subsequent to April 1 and also might have been 
authenticated and become conclusive after April 1. 

Now, turning to the authorities, the first case to which my attention has been 
drawn is a decision reported in Ambalal Sarabhai v. Ahmedabad Municipality 
That was the case of the Ahmedabad Municipality and the Ahmedabad Munici- 
pality had framed a r. 74 which laid down the time during the various periods for 
preparation of the list, submitting of objections, and the deciding of objections, and 
the rule ended up by stating : 

“The Managing Committee after duc investigation shall communicate its decision in each 

case to the owner or tenant before the Ist of April and the payment of tax shall be considered duc 
on that date.” 
In that case before Mr. Justice Shah and Mr. Justice Crump the Ahmedabad Muni- 
cipality published the revised list of assessment on April 24, 1911. Therefore 
clearly the publication of the list was much later than r. 74 provided, and the tax 
levied in pursuance of this revised list was challenged on the ground that the Muni- 
cipality had acted contrary to the provisions of r. 74 and thereby the levy of the tax 
was illegal. It was contended that r. 74 was ultra vires. That contention was 
rejected by Mr. Justice Shah and Mr. Justice Crump and the Court came to the 
conclusion that r. 74 was binding on the Municipality, and as the Municipality had 
not conformed to that rule, the levy of the tax was illegal. Mr. Justice Shah in his 
judgment at p. 58 says that on a careful consideration of the scheme of ss. 68, 
64, 65, 66 and 67, it is clear that under sub-s. (2) of s. 67 it is permissible to the 
Municipality to deal with the matters arising under ss. 64, 65 and 66 after the com- 
mencement of the official year in question. 

Then we have a judgment of another division bench reported in Subbappa Mallap- 
pa v. Bonni.? In that case Mr. Justice Sen and Mr. Justice Dixit were considering 
the provisions of the Bombay Municipal Boroughs Act, 1925. which corresponds to 
the provisions of the Bombay District Municipal Act, and in that case the objections 
were disposed of much after April 1 of the year, and the contention of the assessee 
was that his liability to pay tax only arose when his objections were considered 
and disposed of. That contention was rejected and the Court held that the liability 
to pay tax arose independently of the objections or the disposal of the objections and 
that the revised list became effective at the commencement of the official year, i.e. 
April 1, 1989, and the Court pointed out that the effect of s. 84(2), which corres- 
eet to s. 67(2) of the Bombay District Municipal Act, was that it was applicable 

oth to an annual assessment list as well as to arevised assessment list prepared once 
in every four years so that the annual assessment list or the revised assessment list 
` becomes effective at the commencement of the official year from April 1. Weare 
. here dealing with a revised assessment list and the effect of this decision is that that 
revised assessment list becomes effective from April 1, 1944. Mr. Parulekar points 
out that in this particular case the assessment list was published on March 81, 1989, 
and therefore according to him this decision supports his contention that it 
is only when the list is published before the commencement of the official year that 
the tax is leviable in accordance with the revised list. In my opinion, the fact that 
in this particular case the list was published on March 81 has no bearing on the 
actual decision which was arrived at by the Court. The decision does not turn 
at all on the fact that the assessment lst was published prior to April 1. 
The ratio of the judgment is, as I have just pointed out, that the revised assessment 
list whenever published becomes effective from April 1 which is the official year of 
the Municipality. . 

In my opinion, therefore, the lower appellate Court was right in coming to the 
conclusion that it did. The result is that the appeal fails and must be dismissed 
with costs. 

The same result must follow in Civil Revision Application No. 761 of 1948. 


There the rule will be discharged with costs. 
Appeal dismissed : rule discharged, 


1 (1920) 28 Bom. L.R. 48, 2 (1947) 50 Bow. L-R. 701. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


TATA SONS, LTD. v. THE COMMISSIONER OF INCOME-TAX, BOMBAY 
CITY.* 


Indian Income-taz Act (XI of 1922), Sec. 10(2) (xv) and s. 10 (2) (x)}—-Ewpenditure incurred for 


increasing profits of assessee—Permissible deduction—Payment by assessee of share tn bonus 
paid by managed company to iis employees— Whether such share is permissible deduction. 


The assessee company was the managing agent of another company and was entitled to 
earn commission at certain rates on the net profits of the managed company. The latter com- 
pany paid a certain sum of money to its certain officers, to which the assessee contributed a 
share from its own profits. In its assessment to mcome-tax the assessee company claimed 
deduction of the amount so paid, under s. 10(2) (av) of the Indian Income-tax Act, 1923 :— 

‘Held, that looking purely from the point of view of commercial principles, what the assessec 
company had done was something which had as its object increasing the profits of the managed 
company and thereby increasing its own share of the commission, that so regarded the ex- 
penditure was wholly and exclusively for the purposes of its business, and that it was there- 
fore a permissible deduction under s. 10{2) (wv) of the Act. 

In ascertaining what is a permissible deduction under s. 10(2) (av) of the Indian Income- 
tax Act, 1922, one has not got to take an abstract or academic view of what is proper ex- 
penditure laid out and expended wholly and exclusively for the purposes of one’s business. 
One has got to take into consideration questions of commercial expediency and the principles 
of ordinary commercial trading, and the main consideration that has got to weigh with the 
Court is whether the expenditure was a part of the process of profit-making. If the expendi- 
ture helps or assists the assessce in making or increasing the profits, then undoubtedly that 
expenditure would be expended wholly and exclusively for the purposes of business. Even a 
voluntary ac$ of payment if performed for commercial expediency can still be an expenditure 
falling within the section if it can be shown that it was intended for the purposes of making 
or increasing the profits of the assessee. If it can be shown that there was a very important 
nexus between the assessee company and its managed company which necessitates the assessee 
company making the payment to the employees of the managed company, it is possible for 
the assessee company to satisfy ee Court that the expenditure was one which fell within the 
ambit of thé section. 

There is no conflict between s. 10(2) (æ) and s. 10(2) (av) of the Act. They are easily re- 
concilable. It is only a reasonable bonus as falling within the ambit of s. 10(2) (æ) which 
is shared by the assessee company who is interested in the payment of the bonus that can 
be claimed by the assessce as a deduction under s. 10 (2) (xv). 

It is not every deduction that is a permissible deduction under the section. It must bea 
deduction which falls under’ one or the other heads of the section ; and unless the assesscc 
satisfies the income-tax authorities that the claim that he is making with regard to the deduc- 
tion falls strictly within the compass and ambit of one of the heads, the assessee cannot be 
permitted the deduction. 

Anglo-Persian Oil Co., Lid. v. Comr. of Inc. Tax,!. Atherton v. British Insulated and 
Helsby Cables, Ltd.,? Commissioner of Income-iaw, Bombay v. Tata Sons, Limited,? and Robe:t 
Addie & Song Collieries, Lid. v. Commissioners of Inland Revenue,‘ referred to. 


THE assessee company, Tata Sons, Ltd., held the managing agency of the Tata 
Iron & Steel Co., Ltd., under an agreement of May 2,1918. Therelevant clauses of 
the agreement were as under :— 


“2, The remuneration of Tata Sons Limited as such Agents shall be as follows :— 

(a) From and after January 1, 1918, a commission upon the annual net profits of the said 
company calculated in the manner following that is to say :— 

Commission at the rate of 5 per cent. upon the net profits of the company (calculated as 
below) whether dividends are declared upon the share capital of the company or not; and in such 
year or years as the ordinary shareholders receive a dividend exceeding 8 per cent. and not exceed- 
ing 10 per cent, at the rate of 7 per cent. upon the said net profits ; in such year or years as the 


* Decided, March 18, 1980. Income:tax 2 (1925) 10 T.C. 155. 
Reference No. 14 of 1949. ; © 8 toes 41 Bom. L.R. 362. 
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ordinary shareholders receive a dividend exceeding 10 per cent. and not exceeding 12 per cent. 
at the rate of 8 per cent., upon the said net profits ; and in such year or years as the ordinary shire. 
holders receive a dividend exceeding 12 per cent., at the rate of 9 per cent. upon the said net profits. 

Provided that in no year shall the agents’ remuneration be less than the sum of Rs. 50,000 
which amount shall be due and payable to them in each year whether a dividend shall be declared 
upon the share capital of the company or not and whether the company shall make any profits 
or not, the said sum of Rs. 50,000. being agreed to be the minimum annual remuneration of the 
agents. ` : 

(b) Tn calculating the annual net profits of the said company for the purpose of the calcula- 
tion of the agents’ commission, all proper allowances and deductions shall be made from revenue, 
for interest and working expenses chargeable against profits and 8 per cent. deduction shall be 
made for depreciation upon the block cost of all mines, buildings, machinery, plant and other pro- 
perty of the said company in respect of which deduction for depreciationis customary in under- 
takings of a similar nature but no deduction shall be made for or in respect of any amount carried 
to depreciation fund (save only to the extent aforesaid) reserve fund or sinking fund or any other 
special fund or in respect of any expenditure on capital account. 

(c) The said commission shall be exclusive of and shall not include any remuneration or 
wages which shall be payable to the bankers, solicitors, engineers, experts, managers, commission 
agents, dealers, muccadums, clerks, brokers, or other officers or employees who may be employed 
by Tata Sons Limited for or on behalf of the sald company or for carrying on and conducting the 
business of the said company. ý 

(d) The said commission shall be duc to Tata Sons Limited on June 30 in each and every 
year during the continuance of this agreement, and shall be payable and be paid immediately atter 
the annual accounts of the company have been passed by the shareholders. ... 

‘A. Subject to the control of the directors Tata Sons Limited shall heave the general con- 
duct and management of the business and affairs of the said company....” 

The managed company decided to pay a special bonus, for the calendar year 1942, 
not exceeding Rs. 1,20,000 to certain officers of the company. The resolution by 
the board of directors of the managed company contained the following statement : 

“As in the last year, the managing agents have decided to bear half of the sfm.” 

In accordance with the terms of that resolution, the assessee company paid a sum 
of Rs. 52,000 as its half share of the special bonus, but recovered Rs. 18,000 out of 
that sum from the co-sharers, who received 25 per cent. of the managing agency 
commission. The assessee company claimed the balance of Rs. 89,000 as an ad- 
missible expenditure. Similarly, the assessee company agreed to pay Rs. 45,000 
for the calendar year 1948. Itrecovered Rs. 11,875 from the co-sharers and claimed 
the balance of Rs. 84,125 as an admissible expenditure. 

The Income-tax authorities disallowed the claims of the assessee company. 

In the appeal to the Tribunal against these disallowances, four contentions were 
raised :— 

The payment was dictated by considerations of business prudence ahd with a 
view to maintain and carry on the agency profitably and the managing agents were 
obliged to agree to the rcasonable request of the directors of the managed company 
and meet part of the expense in payment of the special bonus. 

The Tribunal took the view that as the managing agency was conducted under a 
contract, the terms of which did not make any provision for the sharing of the 
bonus, and as there was no evidence that, if the share in the bonus had not been 
agreed to be paid, any hitch would have arisen in the working of the managed 
company, which would have prevented the assessee company from carrying on its 
work in the normal manner, the contention failed. 

The second contention was that such payment contributed towards earning the 
profits of the managing agency business, which is largely dependent on the relation- 
ship which existed between the assessee company and its principals, the directors 
of the board of the managed company. The Tribunal held that, as the profits of 
the relevant accounting year had already been earned and as the bonus was paid 
subsequent to that, the ground raised was untenable. 

The third contention was that the managing agency was for a limited period and 
in the case of the present agency the period was expiring in the year 1946 and 
normal business prudence dictated that the managing agents should comply with 
the request of their principals, particularly when the fixed term of their managing 
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agency contract was expiring shortly and the question of renewal of the contract 
wae due for consideration after some time. The Tribunal was of the opinion that 
if the suggestion underlying that contention was that the payment was made with 
& view to securing a renewal for a further period after the expiry of the period 
covered by the present contract, then it was obviously in the nature of a capital 
expenditure. _ 

The fourth contention, which was not found to have been specifically dealt with 
in the order of the Tribunal, was that the payment was in any case made to high 
executives of the Steel Company who were in direct contact with the managing 

.agents and held powers-of-attorney from them or performed special services as 
representing the managing agency. For instance, the general manager on occasions 
would have to represent the interests of the managing agents and it was fit and pro- 
per that the managing agents should agree to contribute towards the payment of a 
special remuneration to him. Since the Tribunal decided on other grounds that 
the amount claimed was inadmissible as a deduction, it did not, under the circum- 
stances, consider it necessary to refer to materials pertaining to the contention put 
forward on behalf of the assessee company. 

At the direction of the High Court the Tribunal referred the following questions 
of law for its opinion :— 

For the assessment year 1943-44 and chargeable accounting period January 1, 1942, to December ` 
31, 1942 :— j $ 

“Whether in the circumstances of the case, the sum of Rs. 39,000 paid by the assesscc com- 
pany towards the grant of special bonus to some of the superior executive officers of the Tata 
Tron and Stcel Company, Limited, was an item of expenditure deductible in arriving at the taxable 
profits for the calendar year 1942 ?”’ 

: For the assessment year 1944-45 and chargeable accounting period January 1, 1948, to Decem- 
ber 31, 1943 :— i 

“Whether in the circumstances of the case, the sum of Rs, 34,125 paid by the assessee company 
to some of the superior executive officers of the Tata Iron and Steel Company, Limited, was an 
item of expenditure deductible in arriving at the taxable profits for the calendar year 1943 ? ” 


The reference was heard. 


Sir Jamshedjt Kanga, for the assessees. 
- M.C. Setalvad, Attorney-General of India, with G. N. Joshi, for the Commissioner. 


CHacia C, J. The assessee limited company held the managing agency of the 
Tata Iron & Steel Co., Ltd., under an agreement dated May 2, 1948. Under this 
agreement the assessee company was to be paid commission at different rates which 
were to be computed upon the nett profits of the company. In the account year 
1942 the assessee company paid a sum of Rs, 52,000 as the half share of the bonus 
which the managed company paid to certain officers of the company. In the ac- 
count year 1948 the assessee company paid a further sum of Rs. 45,500 as the half 
share of the bonus paid by the managed company also to certain officers of the manag- 
ed company. The question that arises in this reference is whether the assessee 
company is entitled to claim a sum of Rs. 89,000 out of the said sum of Rs, 52,000 
(the balance of Rs. 18,000 having been recovered by the assessee company from 
persons who are co-sharers with them in the commission) as a permissible deduction 
under s. 10 (2) (æv) of the Act and also whether they are similarly entitled to claim 
Rs. 84,125 out of the said sum of Rs. 45,000 (the balance of Rs. 11,825 having 
been recovered by the assessee company from their co-sharers) also asa permissible 
deduction under s. 10(2) (ao). 

From the facts stated it appears that from 1989 the Tata Iron & Steel Co., Ltd., 
has been paying bonuses to certain officers and these bonuses have been shared half 
and half by the said managed company and the assessee company. It is also clear 
from the facts that the commission payable to the assessee company is entirely 
dependent upon the profits earned by the managed company and therefore theasses- 
see company is directly and vitally interested in the earning of the profits by the 
managed company. The Tribunal held that the assessee company was not entitled 
to the deductions they claimed, and perhaps the principal reason that weighed with 
the Tribunal in coming to that conclusion was that the profits of the relevant ac- 
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counting year had already been earned and the bonuses were paid subsequent to 
the earning of these profits andtherefore there was no connection between the 
payment of the bonus and the earning of the profits in the year of account. 
I entirely and with very great respect agree with what their Lordships 
of the Privy Council stated in the case of Tata Hydro Electrice Agencies, 
Bombay v. Income-lax Commissioner, Bombay Presidency and Aden. In that case 
their Lordships recognized, and decided cases show, how difficult itis to discriminate 
between expenditure which is and expenditure which is not solely expended and 
incurred for the purpose of earning profits or gains, but however difficult the task, it 
has got to be attempted, and we haveto decide whether this particular deduction 
claimed by the assessee company as a deduction is an expenditure laid out or 
expended wholly and exclusively for the purposes of the business of the assegsee 
company. Now, the decided cases show that one has not got to take an abstract 
or academic view of what is proper expenditure laid out or expended wholly and 
exclusively for the purposes of one’s business. One has got to take into considera- 
tion questions of commercial expediency and the principles of ordinary commercial 
trading, and the main consideration that has got to weigh with the Court is whether 
the expenditure was a part of the process of profit-making. If the expenditure 
helps or assists the assessee in making or increasing the profits, then undoubtedly 
that expenditure would be expended wholly and exclusively for the purposes of 
business. It has been urged by the Attorney-General that the payment made by 
the assessee was a voluntary payment. Thatis perfectly true, because there was no 
obligation whatever upon the assessee to share the bonus with the managed com- 
pany, and in sharing the bonus the assessee did an act which it was under no obliga- 
tion to do. But even a voluntary act if performed for commercial expediency | 
would still be an expenditure falling within s. 10(2) (æv) if it can be shown that it 
was intended for the purpose of making or increasing the profits of the assessee 
company. It has also been urged that the payment has been made not to the 
employees of the assessee company but to the employees of the managed company, 
a different entity altogether. Here again if it can be shown that there was a very 
important nexus between the assessee company and the managed company which 
necessitated the assessee company making the payment to the employees of the 
managed company, then again it would be possible for the assessee company to 
satisfy us that the expenditure was one which fell within the ambit of s. 10(2) (xv). 
Now it cannot be seriously disputed that the bonus was paid by the managed com- 
pany to their employees in order to increase the efficiency of the working of the 
company. An increased efficiency of that company would incidentally result in 
higher and better profits, and the assessee company would be as much interested in 
the working of the managed company being more efficicnt as the managed company 
itself. Whatever tended to increase the profits of the managed company would also 
tend to increase the income and profits of the assessee~company. Therefore it 
cannot be suggested that the assessee company had an indirect or ulterior 
motive in making this payment. The only motive by: which it was actuated was a 
purely commercial and pecuniary one and that was to see that more profits were 
made by the managed company so that its own commission should thereby be 
increased. The Attorney General has drawn our attention to s. 10(2) (æ) and has 
pointed out that the Legislature hag controlled by certain limitations which it 
has laid down the payment of bonus by an employer to an employee 
and it is notopen to an employer to pay any bonus to an employee and claim 
the payment of that bonus as a permissible deduction. It is only a reasonable 
bonus falling within the limitations laid down im s. 10(2) (æ) that can be claimed by 
an employer asa permissible deduction, and the Attorney-General’s argument is that 
if we allow the claim of the assessee company, then what we would be doing would 
be to permit the employer of the managed company to pay a bonus and claim a 
deduction under s. 10(2) (æ) and then permit the assessee company to pay as and 
by way of an extra bonus to the same employees and again claim a deduction 
under s, 10(2) (æv). In our opinion there is no conflict between cl. (w) and cl (xv) 


1 (1987) L.R., 64 I, A215, 8. C. 89 Bom, L.R, TTB, 
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and the two are easily reconcilable. It is only a reasonable bonus as falling within 
the ambit of s. 10(2) (æ) which is shared by the assessee company who is interested 
in the payment of the bonus that can be claimed by the assessee as a deduction un- 
der s. 10(2) (æv). . It is not suggested and I do not think it can be suggested that 
the bonus paid by the managed company in the years 1942 and 1948 was an unreason- 
able bonus or a bonus with regard to which a deduction cannot be claimed under 
s. 10(2) (æ). It is this reasonable bonus which has been shared voluntarily by the 
assessee company out of considerations of commercial expediency, and having 
shared it, the assessee company claims adeduction under s, 10 (2) (av), whereas the 
half share which the managed company paid as bonus to its employees would fall 
under s. 10 (2) (æ) the payment made by the assessee which is not a bonus but 
which is an expenditure laid out or expended wholly or exclusively for its business 
would fall under s. 10 (2) (æv). Therefore we are not permitting the assessee to 
circumvent the provisions of s. 10 (2)(#) nor permit the payment to the employees 
of the managed company a bonus higher than what the law would permit under 
s. 10 (2) (a). 

It is also suggested by the Attorney General that the payment by the assessee 
is entirely gratuitous and no consideration has been proved by the assessec for 
this payment. In my opinion the consideration is apparent on the face of the 
record before us. Once it is assumed, and I think we are justified in making that 
assumption, that the bonus was paid out of commercial considerations by the 
managed company, then in the payment of that bonus the assessee would be 
interested, and when it shared that bonus, it received part of the benefit which went 
to the managed company, and that part of the benefit would be the increased 
commission that the assessee would get by reason of the employees of the 
managed company being contented and having an impetus to work whole heartedly 
and producing more profits for the employers. 

ing now to the cases that were cited at the bar, in thefirst place we have the 
judgment of Rankin C. J. in Anglo-Persian Oil Co. Lid. v. Comr. of Ine. 
Taz.1 In that case a lump sunt was paid by an assessee as compensation for the loss 
of agency which was caused to its managing agents by the managing agency being 
terminated and instead of having to pay a recurring sum every year the assessee 
compounded its liability in a lump sum. The question that arose for the consi- 
deration of the Calcutta High Court was whether this payment was a permissible 
deduction. The two points which Sir George Rankin had to consider in his 
judgment were :(1) whether the” payment was made solely for the purpose of 
earning profits, and (2) if so, the payment was made inthe year of account. With 
regard to the first point the learned Chief Justice stated that ifit appeared from 
the assessee’s own case or the facts found that the payment was made by way of 
distribution of profits or was wholly gratuitous or for some improper or oblique 
purpose outside the course of business management; the deduction would not 
e permissible, but as no such suggestion had been made, there was no reason why 
the deduction should be disallowed. In my opinion in the case before us also 
the payment is not wholly gratuitous nor is it for any improper or oblique purpose 
nor is it outside the course of the business management of the assessee company, 

With regard to the second point the learned’ Chief Justice held that cl. (iz) of 
sub-s. (2) of s. 10 which corresponds to our present s. 10 (2) (zv) did not say and 
did not mean that the expenditure must be made with a view to produce profits 
in the year of account. 

The next case is a decision of the House of Lords, viz. Atherton v. British Insulated 
and Helsby Cables, Lid.2 The observations relevant to the facts in this case are 
found in the speech of Viscount Cave at p. 191. It is true that what the House 
of Lords was considering was whether a sum of £. 81,784 which was paid by the 
assessee company as a nucleus for a pension fund was a revenue or a capital 
expenditure, but at p. 191 Viscount Cave makes certain observations with regard 
to the nature of the expenditure which is wholly an expenditure laid out or expend- ` 
ed for the purpose of trade which are very material. After citing certain cases 


1 (1983) 1 LT.R. 129, 2 (18925) 10 T.C., 155. 
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the learned Law Lord observed (p. 191): 

.. It was made clear in the above cited cases...thata sum of money expended, not» of 
necessity and with a view to a direct and immediate benefit to the trade, but voluntarily and on 
the grounds of commercial expediency, and in order indirectly to facilitate the carrying on of the 
business, may yet be expended wholly and exclusively for the purposes of the trade.” 
Therefore, it is quite clear that you may have a payment made voluntarily, you 
may have apayment made not for immediately benefiting the trade and which does 
not directly facilitate the carrying on of the business and yet the same can be 
said to have been expended wholly and exclusively for the purposes of the trade. 

Then we have a decision of our own Court, viz. Commissioner of Income-tax, 
Bombay v. Tata Sons, Limited That was also a case of the present assessee 
company. In that case Beaumont C. J. and Rangnekar J. took the view that a 
part of the commission earned by the managing agents had been assigned and 
therefore it did not form part of the income of the assessee, and having taken 
that view the Court wanted the Commissioner to state a case on those lines. The 
Commissioner objected to the raising of a further point as suggested by the Court 
and therefore the Court had to decide the point raised by the Commissioner 
whether the payment by the managing agents of a part of their commission in 
order to induce the person to whom this commission was assigned to give a loan 
to the managed company in that case was a permissible deduction, and they held 
that it was. According to the learned Chief Justice the arrangement made by 
the managing agents was the wisest which could be made under the circumstances, 
and the Chief Justice emphasized that in a commercial sense the payment of this 


share of the commission was an expenditure solely for the purpose of earning _ 


profits and gains, viz. the retention of the commission agency. In my opinion 
in this case also, testing it by a purely commercial test, the assessee company has 
acted very wisely in sharing the bonus with the managed company in order that 
their own profits should be safeguarded and if possible increased. 

We were also referred to a case reported in Robert Addie & Sons’ Collieries, Lid. 
v. Commissioners of Inland Revenue.? There also ‘the question was whether a 
certain sum was a capital.or revenue expenditure. But what was relied upon 
by Sir Jamshedji was the observation of Lord President Clyde on the question 
which we have to consider in the present reference. The Lord President expressed 
his opinion that the question whether money was wholly expended or laid out for 
the purpose of trade must be determined upon principles of ordinary commercial 
trading. That opinion was cited with approval by the Privy Council in the case of 
Tata Hydro-Electric Agencies v, The Commissioner of Income-tax, referred to above. 

The Attorney-General has relied on another case in Union Cold Storage Company, 
Lid. v. Jones? and he drew our attention to the remarks of Pollock M. R. at p. 788, 
where the Master of the Rolls emphasized the fact that it was quite plain that the 
intention of the Legislature-was not to make a broad general rule that whatever 
the subject likes to spend in his business‘can be deducted but only such sums 
were to be allowed to which the character can be assigned that they had been 
wholly and exclusively laid out for the purpose of the subject’s business. We 
respectfully and entirely agree with.these remarks. It is not every deduction that 
is a permissible deduction under the Income-tax law. It’must be a deduction 
which falls under one or the other heads of s. 10, and unless the assessee satisfies 
the income-tax authorities that the claim that he is making with regard 
to the deduction under s. 10(2)(av) falls strictly within its compass and 
ambit, the assessee would not be permitted that deduction. But having considered 
the whole case and the question submitted to us I am satisfied that looking 
purely atit from the point of view of commercial principles what .the assessee 
company has done is something which had as its object increasing the profits of 
the Tata Iron & Steel Co. and thereby increasing its own share of the commis- 
sion. In that view of the case the only conclusion I can come to is that the sums 
claimed by the assessee company were wholly and exclusively expended for the 
purposes of the business. 


1 (1988) 41 Bom. L.R. 362. 3 (1924) 8 T.C. 725. 
2 (1924) 8 T.C. 671. 
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J would, therefore, answer the questions submitted to us in the affirmative with 


regard to both the eee nene years. The Commissioner to pay the costs of the 
reference. 


Attorneys for assessees : Wadia, Ghandy & Co, Answer accordingly. 
~- Attorney for Commissioner: N. Ea Petigara. : 


Before the How ble Mr. M. C. Chaglu, Chief Justice, and Mr. Justice Tendolkar, 


. TULJANSA JANARDHANSA PAWAR, HUBLI v. THE COMMISSIONER 
_ OF INCOME-TAX, BOMBAY SOUTH.* 


Indian Income-taz Act (XI of 1922), Secs. 30,254—AppeUate Assistant Commissioner— Appeal, 
hearing of——Notice of hearing to all persons concerned-—Rules of natural justice—Legislature, 
presumplion regarding. 


The Appellate Assistant Commissioner of Income-tax Katee an appeal under s. 30 of 
the Indian Income-tax Act, 1822, from an order passed by the Income-tax Officer (e.g. an 
order passed under s. 25A of the Act), is bound to hear all parties interested in the appeal be- 
fore he decides the appeal. 

When an authority upon whom judicial functions are conferred has to decide or hear a 
case or an appeal, he can only do so provided he has heard all parties which are likely to be 
affected by the order which he is going to make. 

It is a fundamental principle of natural justice that no Judge or no person upon whom judi- 
cial powers are conferred can come to g judicial or a quasi-judicial decision without hearing 
all parties who are to be affected by his decision. It is always to be assumed that the Legis- 
lature who has knowledge of judicial principles and rules of natural justice impliedly, if not 
expressly, Incorporate these rules whenever they confer judicial functions upon a person or 





an authority. 
THE following genealogical tree shows the relationship between the parties : 
Babansa 
Janardhbansa Subansa eee 
| | | | 
Tuljansa Govindsa Vithalsa Somnathsa 


All persons enumerated above formed a joint Hindu family and were assessed 
to income-tax as such family. 

Janardhansa died on January 8, 1926. Babansa, the head of the family, died on 
June 26, 1988. Subansa became thereupon the karta of the family, 

In the assessment of the family to income-tax for the year 1948-44 Subansa, 
as manager of the family, applied to the Income-tax Officer under s. 25A of the 
Indian Income-tax Act, 1922, that the family was divided and should be assessed 
as such. The officer after hearing all the parties interested as required by the 
proviso to s. 25A(z) dismissed the application. 

Subansa appealed to the Appellate Assistant Commissioner of Income-tax, who 
without issuing any notice to other coparceners or hearing them, took further 
evidence, came to the conclusion that the family was divided, and directed the 
Income-tax Officer to make assessment in the manner indicated in s. 25A(2) of the 
Act, on March 8, 1944, 

Accordingly, the Income-tax Officer assessed Tuljansa i in the status of a Hindu 
undivided family representing himself and his three brothers for the year 1948-44, 
and overruled Tuljansa’s contention that the original Hindu family continued 
and that the Appellate Assistant Commissioner erred in not giving him any hearing 
before he reached his decision. 

On appeal, Tuljansa’s contentions were overruled by the Appellate Assistant 
Commissioner. 

On further appeal, the Appellate Tribunal of Income-tax did not deal with the 
point,- 

* Decided, March 16, 1950. Income-tax Reference No. 20 of 1949, 
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Tuljansa having moved the High Court, the Tribunal was directed by the High 
Court to state a case. y 
The Tribunal referred the following questions to the High Court : 


(1) Whether Tuljansa was entitled to a notice of the date of hearing of the appeal filed by 
Subansa representing the Hindu undivided family ? 

(2) Whether the Appellate Assistant Commissioner was competent to take additional 
evidence in the absence of Tuljansa? and . 

(8) Whether the assessment made in compliance with the order of the Appellate Assistant 
Commissioner dated March 8, 1944, was invalid, assuming that Tuljansa was ‘entitled to a, 
notice, that the Appellate Assistant Commissioner should not have taken additional evidence and 
consequently the Appellate Assistant Cormmissioner’s order dated’ March 8, 1944, is illegal or 
ulira vires 7 


The reference was heard. 


Sir Jamshedji Kanga, with B. M. Kalagate, for the assessee. 
M. C. Setaload, Attorney General of India, for the Commissioner, 


CHacia C. J. There was a joint and undivided Hindu family consisting of 
one Babansa and his three sons Janardhansa, Subansa and Appansa. Babansa 
died on June 26, 1988, and Janardhansa predeceased him having died on 
January 8, 1926. Janardhansa left four sons of whom the applicant before us 
is one, and after the death of Janardhansa, Subansa was the karta of this joint and 
undivided Hindu family. The family was assessed to tax as a Hindu joint family 
and Subansa made arrapplication to the Income-tax Officer at the time of assessment 
for the assessment year 1948-44 that there had been a partition and that an order 
to that effect should bemade. Section 25A contemplates an inquiry being made by 
the Income-tax Officer on notice being served oh all the members of the family, 
and if the Income-tax Officer is satisfied on making such inquiry that the joint 
family property has been partitioned among the various members or groups of 
members in definite portions, he has to record an order to that effect. On the 
application of Subansa the Income-tax Officer served a notice on all the members 
of the family including the applicant, and having made the necessary inquiry 
came to the conclusion that the partition was not proved and that the assessment 
should proceed on the basis that the family was a joint and undivided family. From 
this aides Subansa went in appeal to the Appellate Assistant Commissioner and 
the Appellate Assistant Commissioner heard further evidence and came to a 
conclusion contrary to that reached by the Income-tax Officer, and by his order 
dated March 8, 1944, he directed the Income-tax Officer to make an assess- 
ment in the manner laid down in s. 25A(2) which proceeds on the basis of there 
being a partition. Therefore, whereas the Income-tax Officer came to one conclu- 
sion, the Appellate Assistant Commissioner came to the contrary conclusion. On 
May 81, 1944, a notice of assessment was served on the applicant on the basis of 
his being a divided member of the family. The notice of assessment was taken 
out on May 81, 1944, and was served upon him on September 1, 1944, and the 
assessment was made on March 24, 1945. From this order of assessment the 
applicant preferred an appeal to the Appellate Assistant Commissioner, and his 
grievance was that the Appellate Assistant Commissioner had come to the conclu- 
sion that there was a partition without his being heard at all and he was assessed 
as an individual without his being given an opportunity to put forward his case. 
The Appellate Assistant Commissioner rejected the appeal of the applicant, 
the applicant went in appeal to the Tribunal, and the Tribunal also rejected his 
appeal, l 

Now, the question that arises for our determination is whether there was any 
obligation upon the Appellate Assistant Commissioner to hear the applicant 
before he made an order reversing the decision of the Income-tax Officer. ‘The 
Attorney General has drawn our attention to the difference in language between 
s. 25A and s. 80. Whereas s. 25A provides for a notice being served by the Income- 
tax Officer on all the members of the family before any order is recorded under 
that section, s. 80 does not cast a similar obligation upon the Appellate Assistant 
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Commissioner, and therefore the Attorney General argues that in the absence of 
any such statutory provision there was no obligation upon the Appellate Assistant 
Commissioner to serve the applicant with a notice and he was perfectly justified 
in recording evidence and in coming to the conclusion without the applicant 
being heard at all. In my opinion, this contention is entirely untenable. Section 
80 confers the power upon the Appellate Assistant Commissioner to hear and 
decide appeals from an order made by the Income-tax Officer. When an authority 
upon whom judicial functions are conferred has to decide or hear a case or an 
appeal, he can only do so provided he has heard all parties which are likely to be 
affected by the order which he is going to make. It is a fundamental principle 
of natural justice that no Judge or no person upon whom judicial powers are 
` conferred can come to a judicial or a quasi-judicial decision without hearing all 
parties who are to be affected by his decision, and we must always assume that the 
Legislature who has knowledge of judicial principles and rules of natural justice 
impliedly, if not expressly, incorporate these rules whenever they confer judicial 
functions upon a person or an authority. If these rules of natural justice are 
to be excluded, then we must find in the statute an express. provision to that 
effect. Therefore, when we find in s. 80 that the Appellate Assistant Commissioner 
had to hear an appeal from the decision of the Income-tax Officer and to decide 
that appeal, we must hold that that decision had to be in conformity with the 
rules of natural justice, and if a decision was arrived at by the Appellate Assis- 
tant Commissioner in contravention of the rules of natural justice, it was not a 
decision at all in law. It is not disputed by the Attorney General, and indeed it 
cannot be disputed, that the rights of the applicant were vitally affected by the 
decision arrived at by the Appellate Assistant Commissioner. Whereas he and 
the members of his family h en assessed as a joint Hindu family unit, behind 
his back and without hearing him, the Appellate Assistant Commissioner had held 
that he should be assessed as an individual. Therefore, in my opinion, the deci- 
sion of the Appellate Assistant Commissioner cannot be supported at all and that 
~ decision was not binding and never bound the applicant. If that decision is bad 
and not valid in law, the assessment made on the applicant is equally bad because, 
as I said, that assessment was made on the basis of the applicant being an indi- 
vidual. - 

- Therefore, the questions that are submitted to us by the Tribunal must be 
answered as follows: question (1) in the affirmative. We will amend question 
(2) and it should read thus : 

“Whether the Appellate Assistant Commissioner was competent to take additional evidence 
in the absence of Tuljansa without notice to other members of the family.” _ 
So amended the answer must be in the negative. Question (8) in the affirmative. 

- Commissioner to pay the costs of the reference. 

Notice of motion dismissed. No order as to costs. 

Answers accordingly. 


Attorneys for assessee: Daphtary, Ferreira & Diwan. 
Attorney for Commissioner; N. K. Petigara. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. —, 


THE SCINDIA STEAM NAVIGATION CO., LTD., BOMBAY v. THE COM- 
MISSIONER OF EXCESS PROFITS TAX, BOMBAY CITY.* 


Excess Profits Taw Act(XV of 1940), Sch. II, r. 1(1) (a), Sec. 2(5), proviso—Money employed before 
starting of business—-New business not actually started—Whether such amount can be regarded 
as capital employed in business. 

Under the Excess Profits Tax Act, 1040, the entity which is charged to tax is a business, 
find the scheme of the Act is to have a standard period which is compared to the charging 
period, and the comparison proceeds on what were the profits earned in a business during the 
standard period and what were the profits earned during the charging period. In order to 
arrive at the rate of tax it is necessary to ascertain what was the average amount of capital 
employed during the statutory period and during the charging period. Hence, the business 
which 1s contemplated by the Act is a business which is in fact being carried-on and which 
is capable of yielding profits. The business contemplated is not one for which preparations 
are made, for which assets are purchased, for which expenditure is incurred, but which has not 
reached the stage of being carried on and of yielding profits. 

The only proper construction to put upon r. 1(Z) (a) in sch. H to the Act fs that one has to 
find out what are the assets of a business at the time the business starts running or is carried 
on, and those assets must be assets which are acquired by purchase. Those assets fall underr. 1 
(1) (a); assets which are acquired otherwise fall under r. 1(Z) (c). Rule 1(1)(a) does not con- 
template the acquiring of assets on or after the commencement of the business. What it 
contemplates is the particular business having certain assets at the time of the commencement 
of the business. It is irrelevant as to when those assets were acquired, how long before the 
business was in fact commenced. 

The proviso to s. 2(4) of the Act does not apply to all businesses of an assessee, but it applies 
only to those businesses which are carried on by him. The mere fact that the assessee company 
is entitled to carry on a business or has made preparations for carrying on a business or has 
spent money so that ultimately ıt should bein a position to carry on a business, does not mean 
the same thing as that it in fact is carrying on that business. a 

The assessee company was incorporated with the objects, among others, of plying ships 
for hire and of building ships. It carried on for several years the business of plying ships 
for hire only, but in the relevant charging accounting period it spent Rs. 8,46,850 towaids 
the construction of a ship-building yard. In its assessment to excess prof)ts tax, the assessee 
contended that it was entitled to include the above sum as a capital employed in its business 
for computing the average amount of capital in accordance with the rules in sch. II to the 
Excess Profits Tax Act, 1940. Itwas found that the business of plying ships was an entirely 
different and distinct business from the business of building ships which it was proposed to 
earry on by building a yard, and that the business of ship-building had not been commenced 
during the charging period :-— 

Heid, that the assessee could not take the benefit of r. 1(7}(a) of sth.IT to the Act for the 
purpose of treating the aforesaid sum as apart ofits capital for the purpose of the Excess 
Profits Tax Act, and that the proviso to s. 2(4) of the Act could not avail the assessee, for the 
two businesses, viz. plying ships for hire and ship-building, were not actually carried on so far 
as the ship-building was concerned. 

THE assessee, the Scindia Steam Navigation Co., Ltd., was incorporated in 
Bombay on March 27, 1919. In its memorandum of association, the following 
objects (among others) for which the company was established were enumerated : 

(b) To purchase, charter, hire, or otherwise acquire, sell, exchange, let or charter or other- 
wise deal with steam and other ships or vessels... . with all equipment and furniture, build steam 
and other ships and vessels, and to employ the same in the conveyance of passengers, mails. ... 
and things of all kinds....... 

(e) To carry on the business of shipbuilders, and repairers and refitters of ships, vessels and 
aircrafts and manufacturers and/or repairers of engines, boilers, machinery and any parts required 
for ships, vessels or aircraft, 


Since its inception the assessee company purchased ships and plied them for hire 
in conveyance of passengers and goods. In course of time, it also became 
managing agents of other steamship companies. 


*Decided, March 16, 1950. ncome-tax Reference No. 17 of 1949. 
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During the period from July 1, 1940, to June 80, 1941, known as the chargeable 
accounting -period in the assessee’s assessment to excess profits tax, the assessee 
incurred an expenditure of Rs. 8,46,850 towards the construction of a ship- 
building yard at Vizagapatam. In its assessment the assessee company claimed 
that the above expenditure should be included for the purpose of computing the 
average amount of capital employed in the business carried on by the company. 

The contentions of the assessee were (1) that the erection of the shipbuilding 
yard at Vizagapatam was not a separate business but an extension of the same 
business which was carried on by the assessee company ; and (2) that even if the 
“erection of the ship-building yard was to be treated as a separate business, all 
businesses carried on by the same person were to be treated as one business for 
the purpose of excess profits under s. 2 (4) of the Act. 

The Tribunal was of opinion that the two businesses, viz. plying ships for 
hire and ship-building, were distinct and different, and that the business of ship- 
building had not started to work during the relevant accounting period. The 
Tribunal negatived the contentions of the assessee. 

The assesee moved the High Court and obtained an order directing the Tribunal 
to state a case to the High Court. 

The Tribunal stated a case and submitted the following question : 

“Whether the sum of Rs. 8,46, 850 spent by the nssessee company towards the construction 
of the ship-building yard should have been included in the computation of the capital employed 
in the business in accordance with the rules for computing the average amount of capital in sch. 
II to the Excess Profits Tax Act, 1940?” 


The reference was heard. 


Sir Jamshedjt Kanga, with C. K. Daphtary, Advocate General, and R. J. Kolah, 
for the assessee. 
M.C. Setaload, Attorney General, with G. N. Joshi, for the Commissioner. 


Cuaoua C. J. The ‘question that arises on this reference is the interpretation 
of certain provisions of the Excess Profits Tax Act, 1940, and the material facts 
are that the assessee company, the Scindia Steam Navigation Co., Ltd., was carrying 
on for many years the business of plying ships for hire and was also the managing 
agents of many steamship companies. In thechargeable accounting period, which 
is from July 1, 1940, to June 80, 1941, it incurred an expenditure of Rs. 8,46,850 
towards the construction of a ship-building yard at Vizagapatam, and the contention 
of the assessee company was that it was entitled to include this sum as a capital 
employed in its business for computing the average amount of capital according 
to the rules’in sch. II to the Excess Profits Tax Act, 1940. This contention was 
rejected by the Tribunal. 

Now, it is important to note two findings of fact avad at by the Tribunal. 
The first finding is that the business of plying ships which the assessee company was 
carrying on is an entirely different and distinct business from the business of 
building ships which it proposed to carry on by building a yard at Vizagapatam. 
The second finding of fact is that the business of ship-building yard had not been 
commenced during the charging period. With these findings of fact as consti- 
tuting the background, we must turn to the relevant provisions of the Excess 
Profits Tax Act. Section 2(3) defines average amount of capital, which means the 
average amount of capital employed in any business as computed in accordance 
with the second schedule, and when we turn to the second schedule the relevant 
rule on which Sir Jamshedji relies is r. 1()(a) which is : 

“Subject to the provisions of this Schedule the average amount of the capital employed in a 
business (a0 far as it does not consist of money) shall be taken to be— 

(a) so far as it consists of assets acquired by purchase on or after the cominencement of the 
business, the price at which those assets were acquired, subject to the deductions hereafter speci- 
fied. 33 


The contention of Sir J amshedji is that as soon as the assessec company spent 
Rs. 8,46,850 and thereby acquired an asset which was the ship-building yard at 
Vizagapatam, it must be deemed to have commenced business, whether in fact 
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any ship-building activity was carried on in the yard or not.’ The argument 
advanced before us has been that there is commencement of a business when 
an assessee spends any amount for the purpose of a business. This contention is 
obviously fallacious when one looks at the object and the scheme of the Excess 
Profits Tax Act. The entity which is charged to tax under the Excess Profits Tax 
Act is a business and the scheme of the Act is to have a standard period which is 
compared to the charging period and the comparison proceeds on what were the 
profits earned in a business during the standard period and what were the profits 
earned during the charging period, and in order to arrive at the rate of tax it is 
necessary to ascertain what was the average amount of capital employed during ` 
the statutory period and during the charging period. Therefore, the business 
which is contemplated by the Actis a business which is in fact being carried on and 
which is capable of yielding profits. The business contemplated is not one for which 
preparations are made, for which assets are purchased, for which expenditure is 
incurred, but which has not reached the stage of being carried on andof yielding 
profits. Sir Jamshedji has suggested that if this interpretation were to be placed 
on the expression “commencement of the business”, then a very curious anomaly 
would result. According to him, if an asset was acquired by a purchase before the 
commencement of a business, then it could never be made use of for the purpose 
ofr. 1 (Z)(a) at the time of the commencement of the business if commencement of 
the business was used in the sense of carrying on the business, because the asset was 
already there and it was not acquired on or after the commencement of the business. 
In my opinion, that is not the correctinterpretation to put upon r. 1(7)(a). It may 
be that the rule is not very happily drafted, which could be said of any rule draft- 
ed under this Act. But the only proper construction to put upon this rule is that 
you have to find out what are the assets ofa business at the time the business 
starts running or is carried on, and those assets must be assets which are acquired 
by purchase. Those assets fall under r. 1(1)(a@): assets which are acquired other- 
wise fall under r. 1(Z)(c); but r.1(Z)(a) does not contemplate the acquiring of assets 
only on or after the commencement of the business. What it also contemplates is 
the particular business having certain assets at the time of the commencement 
of the business. It is irrelevent as to when those assets were acquired ; how long 
before the business was in fact commenced. 

It is then urged that in any case the assessee company’s case falls under the 
proviso to s. 2(5). This proviso lays down that all businesses to which this Act 
applies carried on by the same person shall be treated as one business for the 
purposes of this Act. But here again, Sir Jamshedji is confronted with the same 
difficulty, because it is not to all businesses ofan assessee that this proviso applies ; 
it is only to those businesses which are carried on- by him. Under the memoran- 
dum of association the assessee company could do several businesses ; one of 
those businesses was plying ships, the other was constructing a ship-building yard. 
But the question still falls to be determined whether both those businesses were 
carried on by the assessee company. The mere fact that the assessee company 
is entitled to carry on a business or has made preparations for carrying on a busi- 
ness or has spent money so that ultimately it should be in a position to carry on 
a business, does not mean the same thing as that it in fact is carrying on that 
business. Therefore, as I said before, referring to the findings of fact by the 
Tribunal, it is clear that the ship-building business of the assessee company was 
not being carried on at the relevant period, viz. between July 1,-1940, and June 
80, 1941, Therefore the assessee company cannot avail itself of this proviso. 
In other words, these two businesses do not constitute one business within the 
meaning of the Pon 

Sir Jamshedji referred to an English case which ultimately went up to the 
House of Lords. The decision of the Judge of the first instance is reported in 
Inland Revenue Commissioners v. Byron, Limited.) The assessees in that case 
were carrying on the business of theatre proprietors and one of the theatres 
belonging to them was destroyed by enemy action during the last war, and the 


1 (1048) 169 L.T. 826, 
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Crown contended that the capital represented by the theatre and the land on which 
the theatre stood should be excluded from the computation of the capital employed 
during the charging period. That contention of the Crown was rejected by Mr. 
Justice Macnaughten. It is difficult to understand how this decision can be of 
any assistance to us in deciding the point that we have to decide, because in this 
English case the assessees were carrying on businesses of theatres, the particular 
asset in question was a theatre, and there was no question that the assessees had 
started a new business or that the particular business was not being carried on by 
„them. It is also clear that this particular asset was in existence at the time the 
business was carried on. It is on those facts that Mr. Justice Macnaughten came 
to the conclusion that although a particular asset of a business was destroyed, 
as the business was still being carried on and the asset originally belonged to 
the business, the asset must be treated as still being part of the capital of the 
assessees. We are dealing with facts which are entirely different. We are 
dealing with a business which has no connection with the business so far 
carried on by the assessee company. We are dealing with an asset which has 
just come into existence and we are dealing with an asset which has come into 
existence before the other business of the assessee company to which this asset is 
going to belong has even been commenced. 

Therefore, in my opinion, the Tribunal was right in coming to the conclusion 
that the assessee company could not take the benefit of r. 1(Z)(a) of sch. I for 
the purpose of treating the sum of Rs. 8,46,850 as a-part of its capital for the 
purpose of the Excess Profits Tax Act, 1940. I would therefore answer the 
question raised in the negative. Assessee to pay the costs. 


TENDOLKEAR J. I agree. 


Attorneys for assessee : Payne & Co. Answer accordingly. 
-Attorney for Commissioner: N. K. Petigara. 


+ 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE NEW SHORROCK SPG. AND MFG. CO., LTD., AHMEDABAD 
v. THE COMMISSIONER OF INCOME-TAX, BOMBAY NORTH.* 


Eecess Profits Tas Act (XV of 1940), Sch. IL, rr. 2, 2A-——Director controlled company, what is a— 
‘‘Controlling interest,” meaning of—Commtsston payable by company to its managing agents— 
Whether debt or borrowed money. 

Under the Excess Profits Tax Act, 1940, in order that a company should be director control 
led, the directors must have the ‘‘controlling interest’ in the company. The control which 
the expression contemplates is a voting control, such a control as would enable the directors 
at a general meeting of shareholders to get any resolution carried which would affect the 
administration or the management of the company. The voting strength has to be guaged 
from the shares which represent votes held by the directors. If the directors hold a number 
of shares which gives them a majority of votes, they have a controlling interest in the company. 
It is irrelevant to consider whether the shares held by others represent the effective votes or 
not and whether the votes are exercisable under certain eventualities that may happen or 
due to certain adventitious circumstances. If the directors do not control a majority of votes 
by reason of the fact that‘they do not hold a sufficient number of shares which represent a 
majority of shares, the directors do not have a controlling Interest in the company. Whether 
the majority which is against them exercised all their votes, whether all those votes are 
exercisable or not, whether they choose to come at the general meeting or not, are all 
irrelevant circumstances. What is to be considered is not the effective votes held by persons 
other than the directors. What is to be considered is the actual number of shares held by 
the difectors which represent votes. 

It is the shares in a company that represent votes and it is from the strength of the holding- 
of the shares that the voting strength has got to be determined. If the directors controlled a 
majority of such votes, then no further question arises. If they do not control a majority 
of such votes, then also no further question should arise because it would be impossible to 


*Decided, March 16, 1950. Income-tax Reference No. 16 of 1949. 
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investigate into what the position would be with regard to shareholders who control ,the 
majority of votes as Lo whether they choose to exercise all their votes or not. 

In order to decide whether the directors have a controlling interest in the company or 
not, all that the Court is entitled to look at is the register of shareholders and the articles of the 
company only as to how many votes the shares carry with them. On looking at the register 
of shareholders if the Court finds that the directors hold shares which give them a majority 
of votes which votes they could exercise atany general meeting and thereby carry any resolu- 
tion which they desire to carry, then the directors have a controlling interest. If, on 
the other hand, by looking at the register of shareholders the Court finds that the directors 
have only a minority of votes and by reason of that they could not carry any resolution thate 
they wish to carry, then they have not a controlling interest. At all material times the direc- 
tors must control and command a sufficient number of votes to be able to override any op- 
position that may be presented to them at a general meeting of shareholders. Whether in 
fact they can do so or not is not a consideration which can weigh with the Court in deciding 
whether they have a controlling interest or not, - 

If the directors can influence the ultimate decision of the company, they have a controlling 
interest ; but the ultimate control must be brought about by directors having a majority 
of votes on the register and not by any extraneous circumstances which may result in the 
majority against them being reduced to a minority. 

Inland Revenue Commissioners v. Bibby and Sons, Ltd., Rritish American Tobacco Co. v. 
Inl. Rev. Commrs.,? and Commissioners of Inland Revenue v. B. W. Noble, Ltd.,* referred to. 

The commission payable by the assessee company to its managing agents was held to be a 
debt due by the company and not borrowed money for the purpose of rr. 2 and 2A of sch. IT 
of the Excess Profits Tax Act, 1940, 

Scksaria Biswan Sugar Factory v. Commr. I. T.,4 followed. 

The assessee company had its capital divided into 15,000 shares. out of which at the relevant 
period the total number of shares held by the directors was 7471. Two of the directors held 
6936 more shares, but they died and their shares were not transferred to any one. A question 
having arisen whether the assessee company was a director controlled company, it was con- 
tended that in order to determine whether the directors had a controlling interest in the com- 
pany or not the 6936 shares must be excluded from the other group, and, if so excluded, the 
directors had a majority of shares :— À 

Held, overruling the contention, that the directors had not, during the material period, a 
majority of shares, and that therefore the company was not a director controlled company. 


THIS was a reference under s. 21 of the Excess Profits Tax Act, 1940. 

The assessee company, the New Shorrock Spinning and‘Manufacturing Company, 
Limited, had its textile mills at Ahmedabad. Its managing agents were Mafatlal 
Chandulal & Co. 


In the assessment of the company for excess profits tax the chargeable account- 
ing periods were, January 1, 1944, to December 81, 1944, and January 1, 1945, 
to December 81, 1945, 

One of the questions that was raised in the taxation was whether the company 
was one in which the directors had a controlling interest. 

The company had issued 15,000 shares into which its issued capital was divided. 
Out of these, 1832 shares were held by Mafatlal Gagalbhai, who died on July 19, 
1944. Mafatlal’s son Bhagubhai held another 5604 shares. He expired on 
September 30, 1944. During the relevant period these 6986 shares were not 
transferred to any one. 

The total number of shares of the company was 15,600. 

On June 5, 1945, Seth Navinchandra Mafatlal, one of the directors, acquired 
1292 additional shares; thus making the number of shares held by the directors’ 
8,803 out of 15,600. On June 5, 1945, the company, therefore, became a ‘director 
controlled company’, On October 1, 1944, the total number of shares held by the 
directors fell to 7471. It must, however, be added that the shares which stood in 
the names of Mafatlal Gagalbhai and Bhagubhai Mafatlal were not transferred to 

any party till at least up to June 5, 1945. 


1 (1945) 14 L'T.R. (Supp.) 7. 3 (1026) 12 T.C. 011. 
2 (1042) 11 I.T.R. (Supp.), 29. 4 (1949) 52 Bom. L.R. 01, 
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In connection with this question, two contentions were raised by the company : 
(1)*Navichandra Mafatlal being one of the sons of Seth Mafatlal Gagalbhai had a 
beneficial interest in half the number of shares held by his father. It should, 
therefore, be held that he had a right to vote in respect of 666 shares. (2) In 
order to find out whether the directors had a controlling interest, the shares 
held by Mafatlal Gagalbhai and Bhagubhai Mafatlal should be excluded from 
the total number of shares of the company, viz. 15,600. 

The first contention was not accepted by the Tribunal in view of art. 58 of the 
articles of association of the company. 


È “In our view that contention has no substance. We hold therefore thatthe Department was 
right on the materials on the record to treat the company as director controlled only up to 
September 80, 1944, and again from June 6, 1945.” 


The :second contention was also not accepted by the Tribunal relying on 12 
T. C. 578 and 12 T. C. 911. The Tribunal in the view that it took held that the 
company was not a ‘director controlled company’ from October 1, 1044, to June 
5, 1945. 

The second question that the Tribunal had to determine was whether the 
commission credited to the account of the managing agents of the company was 
borrowed money or a debt for the purpose of rr. 2 and 2A of sch. II to the Excess 
Profits Tax Act. i 

On November 8, 1918, an agreement was arrived at between the assessce company 
and its managing agents, which provided, among other things, as follows :— 

“(3) That the company so long as the said company exists and carries on business either in 
its present name or in any other name which it may adopt shall in addition to the interest payable 
to the promoter-agent on his loans pay each year to the promcter-agent 17/64th (seventeen- 
sixtyfourth) share of the total commission calculated at the rate of 8 per cent. on the sale proceeds 
of all goods manufactured and sold by the company and such comr ission Being payable every year 
within a fortnight after the holding of the annual general meeting of the company and such pay- 
ment of commissfon shall be continued to be made by the said company to the promoter-agent for 
all times notwithstanding the fact that the part or whole of the deposit amount has been paid 
off by the company. 

(4) That the total amount of the commission payable by the company shall be asccrtained 
every six months and shall be credited to an account called the commission account on which 
interest shall be allowed by the company at the rate of 6 per cent. per annum and in calculating 
the share of the promoter-agent in such commission under cl. 3 ofthis agreement all interest earned 
in the commission account shall be included and taken into account at the time of payment. 

(5) That if in any year the nett profits of the company after deducting depreciation should be 
insufficient to enable the company to declare a dividend of 6 per cent. on the paid-up capital of 
the company for the time being, the company will be entitled to deduct from the total amount of 
commission including the proportion payable to the promoter-agent under this agreement, such 
portion thereof not exceeding 1/3rd as is necessary to make up such deficit.” 


The Appellate Assistant Commissioner held that the commission due to the 
managing agents was borrowed money. The managing agents’ accounts came 
into existence by virtue of cls. 4 and 5 of the agreement between the company 
and the managing agents set out above. 


‘This clause clearly indicates that_until the company balances and closes its accounts and 
determines its net profit to see if the company can declare or not a dividend of 6 per cent. the 
agents cannot touch or withdraw the amounts credited to their accounts. As the agents are not 
allowed to draw away their dues the company allows 6 per cent. interest and the amtount which 
earns interest is nothing else but loan or borrowings. It is not that the agents keep the amounts 
voluntarily with the company to earn the interest or to show an inflated liability of loans or borrow- 
ings. In fact the agents are bound to keep the amount at interest and such amount which the 
company does not part-with but keeps at interest can be nothing else than loans or borrowings. 
No doubt the amounts and accounts are created as debt from within the company, but in terms | 
of the cls. 4 and 5 they automatically become loans or borrowings by the company and as such the 
amount cannot be ignored from capital computation. 

Again it is also important to note that in determining the capital of the C.A.P. at Rs. 17,671,570 
the excess profits tax officer has admitted and included the borrowings by the New Shorrock and 
the China Mills at Rs. 18,36,725 and Rs. 2,84,000. Ifthe managing agents’ moneys Rs. 3,47,418 


480 THE BOMBAY LAW REPORTER. [VOL LII. 


was not kept, but if it was given away there would have been so much more borrowing from the 
outsiders and the excess profits-tax officer in that case could not have objected to admit the borrow- 
ing by Rs. 3,530,000 more. So whether it is agents’ money or somebody else’s money what differ- 
ence does it make to the company. The company wanted some borrowed money for business 
purposes. Whether such borrowings are provided by outsiders or the agents is immaterial to the 
company. So why make distinction between loans by outsiders and loans by agents. No 
doubt the agents’ Ioan is an automatic loan, i.e. what the agents would have rightfully withdrawn 
they allowed to remain in the company to make so much less borrowing from the outsiders and 
that cannot and docs not change the nature of agents’ moneys lying with the company. In terms 
of cl. 5 one third of the agents’ commission has to remain as a compulsory deposit to be given up 
by the agents if the dividends to the shareholders fall below 6 per cent. So taking every thing into 
consideration I feel the appellants’ claim to include the managing agents’ dues in capital computa- 
tion is fair and correct and is allowed.” 

The Appellate Tribunal, however, held that the commission due was not a 
borrowing but merely a trade debt: 

‘Neither the clauses nor any other clause to which our attention was drawn enables the com- 
mission sọ accumulated to be treated as borrowing. It is clear that this was not a borrowing 
by the company but merely a trade debt.” 

At the instance of the assessee, the Tribunal referred the following questions 
to the High Court :— 

“(7) Whether in the circumstances of the case the company was a company in which the 
directors had a controlling interest from October 1, 1944, to June 5, 1945? 

(2) Whether in the circumstances of the case the commission due to the managing agents was 
a debt due by the company or borrowed money for the purpose of rr. 2 and 2A of sch. IT to 
the Excess Profits Tax Act?” 


The reference was heard. 


Str Jamshedji Kanga, with R. J. Kolah, for the assessce. 
M. C. Setaload, Attorney General of India, with G. N. Joshi, for thg Coramissioner. 


Cuaca C. J. “The only question that arises on this reference is whether the 
agsessee company was a director-controlled company or not a director-controlled 
company. The total number of shares of the company are 15,600 and the period 
with which we are concerned is the period from October 1, 1944, to June 5, 1945. 
During this period the total number of shares held by the directors was 7471. 
Therefore, during this period they controlled nota majority but a minority of 
the total votes which could be exercised as a result of the holding of shares. On 
these facts the Tribunal came to the conclusion that the assessee company was not 
a director-controlled company. It was urged before the Tribunal, as it has been 
urged before us by Sir Jamshedji Kanga, that two of the directors and shareholders 
Mafatlal Gagalbhai and Bhagubhai Mafatlal died on July 19, 1944, and September 
80, 1944, and during the material period the shares which these two persons held 
were not transferred to any other shareholder, and therefore, according to Sir 
Jamshedji, in order to determine whether the directors had a controlling interest 
in the company or not, we must exclude 1882 shares held by Mafatlal Gagalbhai 
and 5604 shares held by Bhagubhai Mafatlal. If these shares were excluded, 
then undoubtedly the directors would have the majority of votes and, therefore, the 
assessee company would be a director-controlled company. 

In order to appreciate this contention we have to consider what is the true 
connotation of the expression used in the Excess Profits Tax Act with which we 
are concerned. In order that the company should be director-controlled, the 
directors must have the controlling interest in the company, and the question is, 
what exactly does the expression “‘controlling interest”? mean. It is well settled 
that the interest which the directors must have need not be a beneficial interest 
in the shares or the company. Directors may be put on the register of a company 
as trustees ; even so the votes which they would command and which they could 
exercise will have to be considered in determining who had the controlling interest in 
the company. But the difficulty that arises is, how is the voting strength which 
the directors have to be ascertained ? The control which this expression contem- 
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plates is a voting control, such a controlas would enable the directors at a general 
meeting of shareholders to get any resolution carried which would affect the 
administration or the management of the company. Two views have been 

ressed before us. The view that has been pressed before us by Sir Jamshedji 
is that you must determine the voting strength and the voting control by the 
effective votes which the directors control and which would ultimately determine 
the decision at a general meeting. The other view that has been pressed before 
us by the Attorney General is‘that you have got to consider the voting strength 
from the shares which represent votes held by the directors. If you find that the 
directors held a number of shares which gives them a majority of votes, then they 
have a controlling interest in the company. It is irrelevant to consider whether 
the shares held by others represent the effective votes or not and also whether the 
votes are exercisable under certain eventualities that may happen or due to 
certain adventitious circumstances. If you find that the directors do not control 
a majority of votes by reason of the fact that they do not hold a sufficient number 
of shares which represent the majority of votes, then the directors do not have a 
controlling interest in the company. Whether the majority which is against them 
exercised all their votes, whether all those votes are exercisable or not, whether 
they choose to come at the general meeting or not, are all irrelevant circumstances. 
What we have got to consider is not the effective votes held by the persons other 
than the directors; what we have to consider is the actual number of shares 
held by the directors which represent votes; and it is only from that aspect that 
we have to determine whether the directors controlled the company or not. 

It seems to me, and I frankly confess that the position is not free from doubt 
or difficulty, that on the whole the view put forward before us by the Attorney 
General is the correct view. It is the shares in a company that represent votes 
and it is from the strength of the holding of the shares that the voting strength has 
got to be determined. If the directors controlled a majority of such votes, then 
no further question arises. If they do not control a majority of such votes, then 
also no’further question should arise because it would be impossible to investigate 
into what the position would be with regard to shareholders who control the majority 
of votes as to whether they choose to exercise all their votes or not. In this 

ticular case which we are considering, the total number of shares of the company 
is 15,600. Each share represents one vote, and, therefore, the total number of 
votes are 15,600. At the material date ‘the directors could only control 7471 
votes because they held 7471 shares. That was not the majority of the votes. 
Is it permissible to us to inquire as to whether the votes held by shareholders other 
than directors were effective or not during the material period? Could we 
ask ourselves the question as to whether those votes were exercisable or not? 
If we were allowed to ask ourselves that question, it is difficult to lay down any 
limit to such an inquiry. In this particular case Sir Jamshedji relies on the fact 
that Mafatlal Gagalbhai and Bhagubhai Mafatlal are dead and under no circum- 
stances can they exercise the votes which are represented by the shares that stand 
in their names. But is that a logical limit to our inquiry ? Why is it not open 
to us to proceed further and inquire with regard to other shareholders whether 
they are in a position to exercise their votes or not? ‘A shareholder may be out 
of the country during the material period and not being in a position to be present 
at the meeting and exercise the vote. A shareholder may be detained or in other 
ways physically prevented from exercising his vote. Are all these purely adven- 
titious circumstances’ to be taken into consideration in determining the voting 
strength of the directors? In my opinion,—and I shall presently deal with the 
authorities—in order to decide whether the directors have a controlling interest in 
the company or not, all that we are entitled to look at is the register of the share- 
holders and the articles of the company only in order to determine as to how 
many votes the shares carry with them. On looking at the register of shareholders, 
if we find that the directors hold shares which gives them a majority of votes 
which votes they could exercise at any general meeting and thereby carry any 
resolution which they: desire to carry, then the directors have a controlling interest. 
Tf, on the other hand, by looking at the register of shareholders we find that the 


482 THE BOMBAY LAW REPORTER. [ VOL. LII 


directors have only a minority of votes and by reason of that they could not 
carry any resolution that they wish to carry, then they have not a controlling 
interest. At all material times the directors must controland command a sufficient 
strength of votes to be able to override any opposition that may be presented to 
them at a general meeting of shareholders. Whether in fact they can do so or 
not is not a consideration which can weigh with the Court in deciding whether they 
have a controlling interest or not. 

Turning to the authorities, the first decision which has been strongly relied 
upon by Sir Jamshedji is the one reported in Inland Revenue Commissioners v. 
Bibby and Sons, Ltd.t That is the case which laid down that the controlling. 
interest meant controlling voting power and not beneficial interest. There are 
certain observations of Lord Russell of Killowen and Lord Simonds on which 
Sir Jamshedji has relied. Lord Russell says (p. 9): 

“When the section speaks of directors having a controlling interest in a company, what it is 
immediately concerned with in using the words ‘controlling interest’ is not the extent to which 
the individuals are beneficially interested in the profits ofthe company as a going concern orin the 
surplus assets in a winding-up, but the extent to which they have vested in them the power of 
controlling by votes the decisions which will bind the company in the shape of resolutions pacers 
by the shareholders in general meeting.” 


Therefore, what is emphasised by the learned Law Lord is the power of controlling 
by votes the decision of the company. But thelearned Law Lord does not refer at 
all to the distinction which Sir Jamshedji seeks to make that the votes must be 
effective votes, and votes which are not exercisable or which are not effective 
must be excluded from the consideration whether the directors controlled 
the votes or not. 

Then turning to Lord Simonds, the observations relied on are at p. 15, and 

Lord Simonds asks himself the question, “What constitutes a controlling interest 
in a company ?” and this is the answer that he gives (p. 15): 
“It is power by the exercise of voting rights to carry a resolution at a gencral meeting of the 
company. Can the directors of the respondent company by the exercise of their voting rights 
carry such a resolution? Yes; for they are the registered holders of more than half the ordinary 
shares of the company. Theefore they have a controlling interest in the company.” 


Therefore, what the learned Law Lord is emphasising is the fact that the directors 
in the case which he was considering were the registered holders of more than 
half the ordinary shares of the company. Here again, the emphasis is on the votes 
and on the shares which represent the votes, and if the directors have a majority 
of such votes, then they have a controlling interest. Reference was also made to 
another decision of the House of Lords reported in British American Tobacco Co. 
v. Inl. Rev. Commrs.* and reliance was placed on the observations of the Lord 
Chancellor (Viscount Simon) (p. 81): 

“I find it impossible to adopt the view that a person who (by having the requisite voting 
power in a company subject to his will and ordering) can make the ultimate decision as to where 
and how the business of the company shall be carried on, and who thus has in fact control of the 
company’s affairs, is a person of whom it can be said that he has not in this connection got a 
controlling interest in the company.” 


It is perfectly true that if the directors can influence the ultimate decision of the 
company, they have a controlling interest. But according to the decisions the 
ultimate control must be brought about by directors having a majority of votes 
on the register and not by any extraneous circumstances which may result in the 
majority against them being reduced to a minority. 

Some earlier English cases were also referred to at the bar. One is the case- 
reported in The Glasgow Expanded Metal Co., Lid. v. Commissioners of Inland 
Revenue,? and Lord President (Clyde) expressed his opinion that the 
only interpretation which can be given to the expression “controlling in- 
terest?” was by reference to the power which the number of shares held by 
the directors gave them to control the disposal of the company’s assets and the 


1 (19435) 14 LT.R. (Supp.) 7. 8 (1928) 12 T.C. 573. 
2 (1019) 11 LTLR. (Supp.) 29. 
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administration of its affairs at a general meeting of the company. Here again, 
thé approach is clear. The test to be applied is the number of shares which the 
directors hold and it is only by reason of that holding that the directors must 
be in a position to control the affairs of the company. The other case is reported 
in Commissioners of Inland Revenue v. B. W. Noble, Lid and the judgment of 
Mr. Justice Rowlatt is to be found at p. 926, and Mr. Justice Rowlatt observed 
that the phrase “controlling interest” had a certain well-known meaning and 
according to the learned Judgeit meant the man whose shareholding in the company 
was such that he was the shareholder who was more powerful than all the other 
«shareholders put together in general meeting. Here again, the power of the 
shareholder was to be judged, not by any other circumstance, not by any other 
consideration, but by his holding of shares. In this particular case Mr. Justice 
Rowlatt held that the vote which the chairman had as a casting vote under the 
articles of association must be considered in deciding whether the directors had 
a controlling interestornot. Sir Jamshedjisays that Mr. Justice Rowlatt 
actually considered what happened at the meeting because he had considered the 
possibility of a casting vote being given by the chairman. That, in my opinion, 
is not a correct reading of this judgment. The casting vote was to be exercised 
pursuant to the articles of association. The vote existed by reason of the articles 
and that vote had to be considered as being vested in the chairman, who could 
„exercise it in the event of there being a tie. 


Sir Jamshedji has strongly relied on two very recent decisions of the English | 


Court. One is Commissioners of Inland Revenue v. James Hodgkinson (Salford) 
Ltd.,? and the other is Commissioners of Inland Revenue v. Monnick Lid.? In 
the first case the question that Mr. Justice Croom-Johnson was considering was 
whether a shareholder of that particular company could by a power-of-attorney 
transfer his shares to the director of the company, and all that Mr. Justice Croom- 
Johnson held was that such a transfer was not valid and, therefore, the director 
was not entitlet to exercise the votes of the shareholder and, therefore, those votes 
could not be considered in determining whether the company was a director- 
controlled company or not. Under the articles of association, votes could be 
transferred by valid proxies, and Mr. Justice Croom-Johnson has referred to these 
articles and has come to the conclusion that as votes were not transferred by pro- 
xies but by a power-of-attorney, the votes could not be exercised as laid down by 
the articles of association. Sir Jamshedji says that the very fact that Mr. Justice 
Croom-Johnson considered the question of votés being transferred by proxies 
leads one to the conclusion that in the opinion of the learned Judge the only 
material fact was not the holding of shares by the directors on the register of 
shareholders, According to Sir Jamshedji, even though a director may not hold 
certain shares on the register of shareholders, still he could exercise the votes. 
represented by those shares if the shareholders had validly transferred those 
votes to the director by proxies, and if those votes had been so transferred, in the 
-eye of the law the director in whose favour the proxies were executed must be 
deemed to be to have control over those votes. Now, one must always read a 
decision as deciding what it actually decides. “Mr. Justice Croom-Johnson was 
not called upon, with respect, to decide what the position had been if the share- 
holder had executed a valid proxy. The only narrow question that arose for his 
determination was whether the power-of-attorney executed by the shareholder 
validly transferred the voting right to the director, and that question he decided 
as I have already indicated. In the other case the two directors had 500 shares 
each out of 2,000 shares and there was a provision in the articles by which the 
directors could appoint. one of the directors to be the chairman of the company, 
in which case he would have a casting vote. If no such appointment was made, 
the chairman had to be elected at the general meeting, and the question was 
whether the directors could be considered to have a controlling interest inasmuch 
as they were in a position to nominate one of the directors as chairman, who 
would then have a casting vote and would thereby have a maj jority of votes. 


1 (1926) 12 T.C. 911. . 8 28 Annotated T.C, 212. 
2 28 Annotated T.C. 208 
L. R.—28 
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The Special Commissioners held that they ought to have regard only to the 
facts as they existed at the general meetings of the company, and that *the 
casting vote at those meetings was exercisable by the person who was in fact 
chosen as the chairman, and who was not a director, and that, therefore, the 
company was not a director-controlled company during the relevant period. 
Therefore, under the articles, this particular vote was exercisable by the chairman 
of the meeting, and the question had to be considered as to who had the right to 
exercise this vote, and on the facts of that particular case the Special Commis- 
sioners came to the conclusion that that vote was exercisable by a person other 
than a director because it was a person elected at the meeting as chairman who 
could exercise that vote. I do not think that this case in any way militates 
against the principle of law enunciated in the earlier decisions to which I have 
referred. In this particular case under the articles this particular vote was not 
represented by a share, but was the result of a certain office held at the meeting. 
But the emphasis still is on the vote and not on whether the vote can be exercised 
or not. 

In my opinion, therefore, the Tribunal was right when it caine to the conclusion 
that looking to the fact that the directors held 7471 shares during the relevant 
period out of 15,600 shares, they did not have a controlling interest in the company, 
and, therefore, during the material period the company was not a director-controlled 
company. 

I would, therefore, answer question (1) in the negative. Withregard to question 
(2), whether in the circumstances of the case the commission due to the managing 
agents was a debt due by the company or borrowed money for the purpose of 
rr. 2 and 2A of Sch, II to the Excess Profits Tax Act, the case is wholly covered 
by a decision which we gave recently and which is reported in Seksaria Biswan 
Sugar Factory v. Commr. I.T. In the light of that decision, the answer to question 
(2) is that it was a debt due. 

Assessee must pay the costs of the reference. ° 


TENDOLKAR J. I agree. Answers accordingly, 


Attorneys for assessee: Manilal, Kher & Ambalal. 
Attorney for Commissioner: N. K. Petigara. 


Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


J. B. ADVANI & CO., LTD. v. THE COMMISSIONER OF INCOME-TAX & 
E. P. TAX.* 


Indian Income-taw Act (XI of 1923), Sec. 10(2) (xv}—Cosis incurred by assessee company in success- 
fully defending its managing directors and salesman, whether a permissible deduction—Ewcess 
Profis Tag Act (XV of 1940), Sch. I, T. 7 (1)}—Provision of free quarieis to directors, whether 
remuneration. 


The costs of the assessee, a trading company, in successfully defending its managing director 
and salesman against prosecution for acts done in their capacity of agents of the company, 
incurred with the primary and paramount object to save the reputation of the company as a 
trading company so that its business aud profits may not be affected, arc a permissible deduc- 
tion under s. 10(2) fav) of the Indian Income-tax Act, 1922. 

Where an asset of a business is protected or safeguarded by the assessee carrying on the 
business in a civil litigation, the costs of such litigation are always permissible deduction 
under s. 12) (xv). Where a criminal prosecution ends in a conviction, the costs of the litiga- 
tion is not a permissible deduction, because the assessee who is guilty cf a breach of the law 
cannot be heard to say that the costs was a permissible deduction inasmuch as the commission 
of the offence was not necessary for the purposes of his trade. Where, however, the prosecu- 
tion ends in acquittal, the two tests to be applied are, (1) whether the assessee was charged with 
regard to a transaction which took place in the ordinary course of business, and (2) whether he 
was charged in his capacity as a trader. If these two tests are satisfied and the Court comes 
to the conclusion that the primary object in incurring the expenditure was to protect the 


1 (1949) 52 Bom. L.R. 91. Reference No. 21 of 1049. 
* Decided, March 17, 1950. Income-tax 
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good name of the business, it can be said that the expenditure was wholly and exclusively 
* for the purposes of business. 
Strong & Co., Limited v. Woodifield,) followed. á 
The Commissioners of Inland Revenue v. E.C. Warner & Co., Ltd., The Commissioners of 
Inland Revenue v. Alexander von Glehn & Co., Ltd., Commr. of Inc. Taz, Burma v. Gasper 
and Company,‘ and Spofforth and Prince v. Golder," distinguished. 
- The provision by a company of free quarters fer residence of its directors is directora’ 
remuneration within the meaning of r.7(1) of sch. I to the Excess Profits Tax Act, 1940. 
Tennant v. Smith,® referred to. 


° _ THE assessment year was 1945-46, the relevant previous year being the financial 
year ended March 81, 1945. The chargeable accounting period under the Excess 
Profits Tax Act was April 1, 1944, to March 81, 1945. 

The assessee company was a private limited company in which the directors 
had a controlling interest as referred to in r. 7 of the rules in sch. 1 to the Excess 
Profits Tax Act. 

The four managing directors of the company and its manager were prosecuted 
in Madras for offences under the Hoarding and Profiteering Prevention Ordinance, 
1948, read with s. 114 of the Indian Penal Code, on the allegation that the com any 
sold on January_20, 1944, to the Superintendent of Stationery, box bo 
Re. 1-1-0 per Ib. as against the landed cost of Rs. 0-8-10 perlb. The Chief Presidency 
Magistrate at Madras discharged the accused as he was of opinion that there was 
no valid order sanctioning the prosecution. On April 80, 1945, the Assistant 
Secretary to the Board of Revenue (Civil Supplies), Madras, informed the Commis- 
sioner of Civil Supplies that the proceedings against the company were dropped. 

A managing director of the company and its salesman were prosecuted at Karachi 
under the Defence of India Rules on the allegation that the salesman refused to 
sell paper as he should have done. During the course of the prosecution an appli- 
cation was, however, made by the Public Prosecutor for permission to withdraw 
the case. The City Magistrate, Karachi, before whom the prosecution was 
launched, granted the permission and the accused persons were discharged. 

The company claimed to have incurred an expenditure of Rs. 5,247 in connection 
with the prosecutions at Madras and at Karachi. This expenditure was claimed 
as an allowance under s, 10(2)(vv) of the Indian Income-tax Act. The President 
of the Income-tax Tribnnal (A. N. Shah) was of opinion that the allowance was 
inadmissible inasmuch as it could not be said that the expenditure was expend- 
ed wholly and eæelusively for the purpose of the company’s business. The com- 
pany also relied upon art. 70 of its articles of association. The President was of 
opinion that that article had no application. Mr. Malhotra, the other Member of 
the Tribnnal, did not agree with the President. He was of opinion that, subject 
to verification, the amount of Rs. 5,247 should be allowed as revenue expenditure 
as the amount was spent wholly and exclusively for the purpose of the com- 
pany’s trade. On a reference being made to a third Member of the Tribnnal 
(Mr. Samarth) under s. 5A(7) of the Indian Income-tax Act, he agreed with the 
President. Before him the company’s representative did not rely upon art. 10. 

In the chargeable accounting period ending March 81, 1945, the company paid 
rent aggregating Rs. 5,688 on account of quarters provided free for residence to 
its directors. The Tribunal disallowed this expenditure holding that it was 
directors’ remuneration within the meaning of r. 7(1) of the rules in sch. 1 to the 
Excess Profits Tax Act. 

The questions of law that arose out of the facts stated above were :— 

“(1) Whether the expendrture incurred by the company in connection with the prosecution is 
admissible under s. 10(2) (av) of the Indian Income-tax Act ? 

(2) Whether the provision of free quarters to the directors is directors’ remuneration within 
the meaning of r. 7(2) of the rules in sch. 1 as Pronta Tax Act?” 


The reference was heard. 


` 1 [1906] A.C. 448, - “4 (1989) 8¥1.T.R.5100. 
s.c. 5 T.C. 215. ri 5 (1945) 26 T.C. 310. 
2 (1919) 12 T.C. 227. 6 (1892) 8 T.C. 158. 
8 Gozo) 12 T.C. 282, 
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Sir Jamshedji Kanga, for the assessees. 
M. C. Setaload, Attorney General of India, for the Commissioner. t 


Cacia C. J. The first question that we have to consider on this reference is 
whether certain expenditure incurred by the assessee company as legal expenses 
are permissible deductions as falling within s. 10(2) (#v) of the Indian Income-tax, 
Act. - 
The facts that give rise to this question are brief. The assessee company is a 
private limited company in which the directors have a controlling interest. There 
are four managing directors. They and their manager were prosecuted 1n Madras 
for offences under the Hoarding and Profiteering Prevention Ordinance, 1948, 
and the charge against them was that on January 20, 1944, the company sold 
to the Superintendent of Stationery box-boards at Re. 1-1-0 as against the landed 
costs of Re. 0-8-10 per pound. The Chief Presidency Magistrate at Madras 
discharged all the accused. The directors and the salesman were also prosecuted 
at Karachi under the Defence of India Rules on the ground that the salesman 
refused to sell paper as he should have done. The City Magistrate also discharged 
the accused before him. It is in connection with these two prosecutions that the 
assessees claim to have incurred an expenditure of Rs. 5,247 which they claim as 
permissible deductions under s. 10(2)(vv) of the Act. 

Now, before we deal with the various authorities that have been cited at the 
bar it is necessary to notice two or three important facts in connection with the 
claim made by the assessee company. The charges which the managing directors 
and the salesman were called upon to meet both at Madras and at Karachi were 
incidental to the business that the company was carrying on. It was the business 
of the company to sell stationery and the company was charged with having sold it 
in one case contrary to the law and in the other case having refused to sell. 
Therefore, both the charges were directly in connection with the business of the 
company as a trader. The charges against the accused were also in their capacity 
as agents for a company which was a trading company. A further fact to note is 
that the expenses for the litigation were not incurred by the persons charged 
with the offences themselves but they were incurred by the company in order to 
save those persons from the consequences of the prosecution. 

Now, it has been alleged by the Attorney General that the primary and the 
paramount object in incurring these expenses was to save the directors and the 
salesman from being convicted and from suffering the consequences of such convic- 
tions. He says that, if at all, it was incidentally that the assessee could have 
thought of the good name or reputation of the business of the company. In my 
opinion on the facts found and which I have just stated that contention cannot be 
accepted. The position would have been very different if the expenditure had 
been incurred by the directors and the salesman themselves. Then undoubtedly 
it could have been urged that when a man is served with a summons from a criminal 
Court, he is not thinking of his business or the good name and reputation of the 
business, but, primarily he is thinking of himself, his liberty and of the consequences 
of the conviction. But when we have facts as we have here of a different entity 
altogether—the limited company—spending money for its managing directors and 
its salesman in order to resist the prosecution, in my opinion the primary and the 
paramount object must be for the company to save the reputation of the company 
as a trading company so that its business and profits should not be affected. Once 
this position is made clear, then it will be found that the authorities that have 
been cited present no difficulties whatsoever. 

The leading case which has been cited by Sir Jamshedji and which has been referred 
to in most of the cases which deal with the point similar to the one that has risen 
for our determination is Strong & Co., Limited v. Woodtfteld| In that case a brewery 
owned an inn which was carried on by a manager as a part of their business. A 
customer sleeping in the inn was injured by the fall of a chimney and recovered 
damages and costs against the company for the injury, which was owing to the 


1 [1906] A.C. 448, s.c. (1905) 5 T.C. 215. 
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negligence of the company’s servants. When a claim was made for deduction 
of these damages and costs in estimating the profits of the company for the 
purposes of income-tax, that claim was rejected. Lord Loreburn L. C. in his 
speech in the House of Lords lays down the principle in the following terms 
(p. 452) : l 

“In my opinion, however, it does not follow that if a lcss is in any sense connected with the 
trade, it must always be allowed as a deduction ; forit may be only remotely connected with the 
trade, or it may be connected with something else quite as much as or even more than with the 
trade. } think only such losses can be deducted as are connected with in the sense that they are 
really incidental to the trade itself. They cannot be deducted if they are mainly incidental to 
some other vocation or fall on the trader in some character other than that of trader.”’ 


There are two points emphasized by the Lord Chancellor, viz. that the loss must 
be incidental to the trade itself and it must fall on the trader in his character 
as a trader. 

Now, applying these two tests to the facts of the case, in my opinion both the 
tests are satisfied because the loss is incidental to the trade because it was in the 
course of its business of selling stationery that the directors were charged with 
having contravened the law and it is also in its capacity as a trader that the 
company was called upon to defend its directors and the salesman. 

The Attorney General has relied on two English cases where a prosecution 
resulted in a conviction, Now there can be no doubt that if a trader is charged 
with an offence which is a breach of the law and he is convicted, he cannot claim 
the legal expenses incurred for defending himself against the prosecution as moneys 
expended wholly and exclusively for the business, because it can never be said that 
the breach of the law was incidental to a business, It can never be urged that a 
business could only be carried on for the purposes of profits by causing infraction 
of the law, and, therefore, these two cases, to which I shall presently refer, are clearly 
distinguishable from the facts of this case. The position in this case would have 
been clearly different if the directors and the salesman had been convicted of the 
offences with which they were charged. Both these cases are to be found in 12 
TaxCases. The firstis The Commissioners of Inland Revenue v. E. C. Warnes & Co., 
Lid? There the assessees who were oil mills were sued for a penalty for breach of cer- 
tain orders and proclamations relating to the requirements of the Board of Customs 
and Excise and the assessees settled the action by paying mitigated penalty of 
£2000. Rowlatt J. held that the mitigated penalty and costs were not a loss 
connected with and arising out of the company’s trade, and in deciding this he 
relied on the passage of Loreburn L. C. in Strong & Co., Limited v. Woodifield, 
to which I have just referred. To the same effect is another decision reported in 
The Commissioners of Inland Revenue v. Alexander von Glehn & Co., Itd.,* where 
also the assessees agreed to pay by way of compromise a penalty, having committed 
a breach of the Customs Act, and claimed the payment of the penalty and costs as 
a permissible deduction. Lord Sterndale at p. 828 stated that the assessees 
committed a breach of the law, and for that breach they were fined, and that did 
not seem to him to be a loss connected with the business, but it was a fine imposed 
upon the company personally, as far as a company can be a person, for the breach 
. of the law at they had committed. The learned Lord Justice further went 
on to say that it was perhaps a little difficult to put the distinction into very 
exact language, but there seemed to him to be a difference between a commercial 
loss in trading and a penalty imposed upon a person or a company for a breach of 
the law which they had committed in that trading. 

The test that Lord Justice Scrutton applied which is to be found at p. 244 was: 
were these fines made or paid for the purposes of earning profits? As the answer 
to that question according to the learned Lord Justice was in the negative, he 
came to the conclusion that it was adele lara deduction, 

Certain Indian cases have been ref to at the bar and excepting one they 
do not really touch the question that we have to decide, butI shail briefly review 
these decisions. The first is the Privy Council case of Income-Taw Commissioner v. 


1 (1919) 12 T.C. 227. 2 (1920) 12 T.C, 282. 
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Maharajadhiraj of Darbhanga... In thatcase a suit was filed by the assessee in respeet 
of a loan of ten lacs of rupees made to a company and there was also a suit by the 
company challenging the loan on the ground that the assessee had committed a 
breach of the contract in not properly financing the company. The cost of the 
litigation to enforce the payment of the loan was allowed as a permissible deduction, 
but the question arose as to whether the expenses of defending the litigation filed 
against the assessee should be so allowed or not. The Privy Council held that the 
assessee’s defence to the action was just as essential for the full protection of his 
rights as.the creditor in the loan of Rs. 10,00,000 as was his suit for the recovery . 
of the loan. Therefore, the principle underlying here is clear and that is that if the 
litigation is launched for the protection of the assets belonging to the trade, then 
the assessee who is carrying on the trade is certainly entitled to the costs of the 
litigation. Then we have a case of a criminal prosecution but which ended in a 
conviction, viz. the case of Amrita Bazar Patrika, In re.2 The Amrita Bazar 
Patrika published an article which was a comment on the judiciary. The printer 
and the publisher were prosecuted and convicted for contempt of Court in respect 
of that article. The costs of the contempt proceedings were sought to be deducted 
from the income as a permissible deduction, and with respect it was rightly pointed 
out by Costello Ag. C. J. and Panckridge and Edgly JJ. that it was difficult to 
understand how the particular expenditure was incurred for the purpose of earning 
profits or gains. It cannot be said that committing contempt of the judiciary 
is a part of the ordinary business of a newspaper. Then we have a case from 
Nagpur (Income-taw Appellate Tribunal v. Chhaganmal Mangilal?) which reviews 
most of the authorities to which I have referred. But on the facts of that case 
the decision arrived at by Grille C. J. and Sen-J. is clearly understandable. There 
the assessee was carrying on a business in cloth and he was using acertain trade-mark 
on the cloth, and a textile mill filed a-suit for injunction restraining the assessee 
from making use of the trade-mark. The litigation was ultimately gompromised 
and the assessee claimed the expenses of the litigation as an erpen doit falling 
under s. 10(2) (az) of the Act as it then stood. The Court held that it was a per- 
missible deduction. In view of what I have just stated about the Privy Council 
decision it is clear that what the assessee was doing was protecting and safeguarding 
the asset of the business which was the trade-mark. 

There are really only two cases which touch the point which we are called upon 
to determine. One isa case from Rangoon (Commr. of Inc.-Taw, Burma v. Gasper 
and Company*) and the other is a recent English case. In the Rangoon case a 
partnership firm had been importing for a considerable number of years a certain 
brand of whisky and brandy from a company at Calcutta. Criminal charges were 
Jevelled against the partners of conspiracy of committing offences against the 
Excise Act and the prosecution resulted in an acquittal of all the partners and the 
partners claimed that the expenditure T was a permissible deduction. 
` Roberts C. J. held that the assessees were not entitled to this deduction. Now 
this case has been strongly relied upon by the learned Attorney General. The 
one distinguishing feature between the Rangoon case and the case before us is that 
in the Rangoon case all the partners of the firm which was the assessee were 
prosecuted for an offence and they defended themselves against the charge and 
the Chief Justice took the view that it was clear under the circumstances that a 
part of their object was to save the individual partners from the possible adverse 
consequences of a criminal conviction. According to the Chief Justice in fighting 
the prosecution the main purpose was no more than securing the acquittal of each 
of the partners. The learned Chief Justice relied on the language ae in s. 10(2)(t2) 
which corresponds with the present s. 10(2) (wiii) where the language used is differ- 
ent from the language used in the present sub-section. The language there used 
was that expenditure must be solely for the purpose of earning profits or gains 
in a business carried on by the assessee and the. view of the learned Chief Justice 
was that in spending the money for defending the persons against the prosecution 

1 (1941) L. R. 69 I.A. 15, 8 (1944) 14 I.T.R. 206. 


S.C. 44 Bom. L. R. 778. 4 (1989) 8I.T.R, 100. 
2 (1987) 5 1.T.R. 648. : 


+ 


1950,.] J. B. ADVANI & CO. U. COMMISSIONER OF INCOME-TAX—Ĉhagla C. J. 489 


me ney was not laid out solely for the purpose of earning profits or gains. The 
servation of the learned Chief Justice receives considerable emphasis from the 
fact that the assessees and the accused in that case were the same persons, and as 
I stated before, in the case before us we have a limited company spending money 
to defend its Sae i directors and the salesman against a charge which related 
to a transaction which took place in the ordinary course of their business. In 
the Nagpur case to which I have referred the learned Chief Justice referred to this 
case and expressed an opinion that the case was of doubtful authority and the 
reason why they thought that that decision would not be applicable to the Income- 
° tax Act after it was amended with respect to s. 10(2) (av) was that the limitation 
for the purpose of earning such profits had been removed from the amended section 
and all that is required now is that the expenditure should be for the purpose of 
such business. With respect to the learned Chief Justice I do not think that that 
case can be distinguished on this ground, because although the section has been 

amended and the limitation referred to has been removed, westill have the limita- 

tion that the expenditure should be wholly and exclusively for the purposes of 

business. The better view seems to be as I shall presently point out that substan- 

tially the amendment makes no difference to the law, arid even to-day if an expendi- 

ture has to be incurred wholly and exclusively for the purposes of business, it 
must be shown to have been incurred for the purposes of earning prouts of the 
business. 

The English case on which the Attorney General relied is Spofforth and Prince 
v. Golder! There one Spofforth, who was a chartered accountant, was charged 
with having supplied a scheme to one White to avoid payment of sur-tax and also 
having supplied three clerks from his office to apply for shares in a one man com- 
pany formed solely for the purpose of evading payment of sur-tax by White. 
In defending this charge Spofforth incurred certain expenditure which he claimed 
as a permissible deduction and that claim was rejected by Wrottesley J. Now 
it is significarft to note that the charge against Spofforth was not in his capacity 
as a chartered accountant but in his personal capacity and therefore he was 
defending himself against a personal charge. In every thing that he did he acted 
not as a chartered accountant but he acted purely in his personal capacity. 
Spofforth was a partner with one Prince in this business of chartered accountants 
and the assessees were the partnership firm of Spofforth and Prince and it was 
this partnership firm that was claiming the deduction. Wrottesley J. expressed 
a grave doubt in his judgment whether the firm ever incurred the expenditure. 
According to the learned Judge the documents appeared to suggest that it was 
Spofforth himself who incurred the expenses. ‘Therefore this case is also dis- 
tinguishable from the case before us on the two grounds which I have mentioned, 
viz. that the prosecution was not with regard to anything done in the course of the 
business of the assessee, and, secondly, it was doubtful whether the assessee had 
incurred the expenditure which was claimed as deduction. There are important 
observations of the learned Judge. The test that the learned Judge applies is 
(p. 814): 

“Is the disbursement one made not merely in the course of, or arising out of or connected with, 

or made out of the profits of the profession, but also for the purpose of earning the profits of the 
profession ? *’ 
Now, it is important to note that this test was applied to a provision of the English 
Income-tax Act which in terms corresponds to our s. 10(2) (æv). Therefore 
it is clear that the J udges in England read the expression ‘‘ expended wholly and 
exclusively for business” as meaning “‘expenses incurred for the purpose of earning 
profits of the business.” 

The review of these authorities makes it clear that there is no difficulty i in the 
class of cases where an asset of a business is protected or safeguarded by the 
assessee carrying on the business in a civil litigation. ` The costs of such litigation 
are always a permissible deduction. The difficulty only arises when you have a 
criminal prosecution. There again where a criminal prosecution ends in a convic- 
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tion, there is no difficulty because the assessee who is guilty of abreach of the law 
cannot be heard to say that the costs of the litigation against him was a permissible 
deduction because the commission of an offence was not necessary for the purposes 
of his trade. The real difficulty only arises when you have a case where the 
prosecution terminates in acquittal. Then the two tests to be applied as I suggested 
would be whether the assessee was charged with regard to a transaction which 
took place in the ordinary course of business and the other test would be whether 
he was charged in his capacity as a trader. If these two tests are satisfied and 
the Court comes to the conclusion that the primary object of incurring the expendi- 
ture was to protect the good name of the business, then it could be said that the ° 
expenditure was wholly and exclusively for the purposes of business. 

The second question that has been referred to us is whether a sum of Rs. 5,688 
paid by the company on account of quarters provided free for residence of the 
directors could be considered to be remuneration within the meaning of r. 7(Z) 
of the rules in schedule I to the Excess Profits Tax Act. The Tribunal held that 
it was directors’ remuneration and the assessees before us contend that it 1s not. 
Prima facie I should have said that money or equivalent of money paid by an 
employer to an employee must always be remuneration. Sir Jamshedji concedes 
that if the company had paid rent to the directors in money, thatrent would have 
been part of their remuneration, but he contends that inasmuch as rent was not 
paid but free quarters were given to the directors, the position is different and 
the rent for the free quarters cannot be considered as part of the remuneration 
of the directors. I do not understand what difference there can be between 
an employer giving rent in cash and his securing quarters for the directors and 
paying rent to the landlord. Sir Jamshedji has relied on a decision (Tenant v. 
Smith!) and he has particularly relied on the observations of Halsbury L. C. where 
the Lord Chancellor observed that the occupation of a house which was given free 
of rent may in certain contingencies be not a benefit but a burden. Sir Jamshedji 
overlooks the fact that these observations are made in a case which is quite different 
from the case that we have before us. In that case the agent of a Bank of Scotland 
was stationed at Montrose and the agent was bound as a part of his duty to occupy 
the bank house as a custodian of the premises belonging to the bank and also 
for the purposes of the transactions of special nature after banking hours. It 
was therefore a part of the duty of the agent and part of his obligation to reside 
in the house given to him by the bank and nae ae when the agent contended 
that the house rent could not be treated as his income he made that contention 
with considerable justification which was upheld by the House of Lords. In the 
case before us it is not suggested that there was any obligation upon the directors 
to reside in the quarters given to them by the company. If there was such an 
obligation and if they had to occupy them as a part of their business as directors, 
then the case might have presented a different aspect; but on the facts found by the 
Tribunal it is clear that the sum of Rs. 5,688 expended by the company for rent 
for the residence of the directors is nothing more than a part of the remuneration 
paid to the directors. 

We would therefore answer the questions referred to us: 

Question No. 1: In the affirmative. 

Question No. 2: In the affirmative. 

The Commissioner to pay three-quarters of the costs of the assessees, 


Attorneys for assessee: Kanga & Co. = Answers accordingly. 
Attorney for Commissioner: N. K. Petigara. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE AHMEDABAD MANUFACTURING AND CALICO PRINTING CO. 
LTD., AHMEDABAD v. THE COMMISSIONER OF EXCESS PROFITS TAX. 
BOMBAY NORTH.* i 


Excess Profits Tax Act (XV of 1940), Sch. II, rr. 1, 2—Standard period—Chargeable accounting 
period—Ascertainmeni of profits for two periods—Rasis on which profits can be ascertained. 


Under the second proviso to r. 1 of sch. II to the Excess Profits Tax Act, 1940, the deter- 
mination of profits during the standard period is not an unqualified determination. It must 
be a determination according to the principles on which the profits of a business are computed 
for the purposes of income-tax under the Irdian Income-tax Act, 1922, 

Rule 2 in the schedule permits the determination of the assessment of profits during the 
standard period under proviso 2 to be altered and modified if that assessment is not in accord- 
ance with the Indian Income-tax (Amendment) Act, 1989. ' 

Rule 1 and its second proviso make a distinction between the profits of a standard period 
and the profits during a chargeable accounting period. Whereas the taxing officer is bound to 
accept the profits already assessed under the Income-tax Act as the profits of the standard 
period, he is not so bound with regard to the chargeable accounting period. 

The assessee, a textile mill company, was assessed to income-tax for certain years on valua- 
tion of its stock on a fixed rate basis, as distinguished from cost price or market value. In 
its assessment for excess profits tax for the same years the taxing officer valued the stock 
at cost price or market value for the charging period, and for the standard period he valued 
the same stock on fixed rate basis. The assessee contended first that the taxing officer was 
bound -to accept the valuation of the stock for the charging period on the basis of fixed 
rate as had been done for income-tax purposes, and, secondly, that the taxing officer having 
adopted the cost price or market value basis for valuing the stock for the charging period 
should have adopted the same basis in valuation of the stock for the standard period :— 

Held, (1) that the taxing officer, in estimating profits for the charging period, was not 
bound to accept the profits determined by the Income-tax Officer ; 

(2) that the taxing officer having accepted one basis for valuing the stock for the charging 
period should have accepted the same basis in valuation of the stock for the standard period. 

THE assessee company owned a textile mill in Ahmedabad. The basis of valua- 
tion followed by it in respect of its stock-in-trade was what it termed ‘“‘fixed rate” 
basis. It meant that the assessee company valued its opening stock and the closing 
stock irrespective of the cost price or the market value. 

The year of account of the assessee company was the caleridar year. The 
chargeable accounting periods under the Excess Profits Tax Act were September 1, 
1989, to December 81, 1989, January 1, 1940, to December 81, 1940, and January 1, 
941, to December 81, 1941. 

Income-tax assessments for the assessment years were made respectively on 
February 11, 1941, and March 19, 1942, by the Income-tax Officer, who accepted 
the “‘fixed rate” basis. The assessable income determined by him for the calendar 
years 1989 and 1940 was respectively Rs. 11,16,664 and Rs. 12,15,698. 

The Income-tax Officer having realised that he should not have accepted the 
“fixed rate” basis, issued a notice under s. 84 of the Indian Income-tax Act and 
re-assessed the assessee company on February 14, 1944, and February 29, 1944, 
for the assessment years 1940-41, and 1941-42 at Rs. 18,81,648 and Rs. 24,64,646 
respectively, 

Appeals were preferred to the Appellate Assistant Commissioner, who quashed 
the assessments holding that the Income-tax Officer did not come into possession 
of definite information as required by s. 84 of the Indian Income-tax Act. Appeals 
were preferred by the Department to the Tribunal against the orders of the Appellate 
Assistant Commissioner, but they were dismissed. 

Assessment under the Indian Income-tax Act for the year 1942-48 was made by 
the Income-tax Officer on February 29, 1944, on what might be said the correct 
basis of valuing the stock. The income assessed for the assessment year 1942-48, 
was Rs, 51,82,102. 


* - Decided, March 20, 1950. Income-tax Reference No. 27 of 1949. 
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While making the excess profits tax assessments on the-assessee company, 
the excess profits tax officer took profits (as determined under the Indian Income- 
tax Act) for the calendar years 1989 and 1940 respectively at Rs. 18,81,648 and 
Rs, 24,64,646 as the starting point. The profits similarly taken as the starting 
point for the calendar year 1941 by the excess profits tax officer for the purpose 
of the excess profits tax assessment were Rs. 51,82,102. The excess profits tax 
officer then applied the provisions of sch. 1 to the Excess Profits Tax Act and 
computed excess profits for excess profits tax assessments respectively at Rs. 89,257, 
Rs. 10,15,486 aa Rs. 85,16,298 (Rs. 8,75,821 plus Rs. 26,40,972). 

The matter ultimately came to the Tribunal in appeal and two contentions’ 
were raised before it. The first contention was that the excess profits tax officer, 
while making the excess profits tax assessments for the chargeable accounting 
periods September 1, 1989, to December 81, 1989, and January 1, 1940, to December 
81, 1940, was bound to accept the assessments made under the Indian Income-tax 
Act. In other words, it was contended that the profits as computed under the 
Indian Income-tax Act, for the calendar years 1989 and 1940 for the purpose of 
excess profits tax assessment should have been taken respectively to be Rs. 11,16,664 
and Rs. 12,15,698. The Tribunal did not accept this contention having regard 
to r. 1 of the rules in sch. 1 to the Excess Profits Tax Act. 


The second contention of the assessee company was that inasmuch as stock 
was re-valued according to the correct basis, the profits determined under the 
Indian Income-tax Act for the standard period (viz. calendar years 1987 and 1988) 
of the assessee company should be re-computed. This contention was also not 
accepted by the Tribunal in view of the second proviso to r. 1 of sch. 1 to the 
Excess Profits Tax Act. 

The Tribunal in rejecting the contentions observed :— 


‘The basis of stock valuation normally followed at the end of an accounting period is cost 
price or market price (the correct meaning is replacement price) whichever is the lower. The case 
of the department is that the ‘fixed rate’ basis followed by the assessee company is neither the cost 
price nor the market price and, therefore, the stock valuation figure so arnved at would fail to 
reflect the true working position of the assessee company not only from the viewpoint of the de- 
partment, but from anyone’s viewpoint. There is no doubt as to the accuracy of this view and 
we are of the opinion that the excess profits tax authcr.ties are empowered by virtue of the provi- 
sions of s. 18 of the Indian Income-tax Act, which 1s one of the applied sections, to re-determine 
the value of stock for excess profits tax purposes for a particular chargeable accounting period and 
to adopt the same‘in determining the assessee company’s correct hability to excess profits tax. 
So long as the excess profits tax officer has revised the valuation of the stocks, both opening and 
closing, for the purpose of determining the correct excess profits of a particular chargeable account- 
ing period we are of the opinion that nothing wrong has been done. As regards the standard period 
we have already held that the excess profits tax officer is debarred by the provisions of the Act? 
from revising the profit figure by adopting the same basis for valuing stocks as he has adopted for 
the chargeable accounting period.” 

“It was argued, on the basis of the observations in 48 Bom. L.R. 517, that an excess profits 
tax officer is precluded from making any changes in the Agures of profits once determined for 
income-tax purposes when he attempts to arrive at a figure of profit for excess profits tax purposes. 
We are afraid that does not appear to be the gist of the judgment referred to. If anything can be 
gleaned from that judgment it is that when profits have been already determ.ned for the standard 
period the same are binding on the excess profits tax officer under the proviso tor. 1, sch. 1, to the 
Excess Profits Tax Act. That is exactly the case of the excess profits tax authorities who have 
refused to revise the figure of profit of the standard period. Moreover, a wrong valuation put 
right is not an adjustment contemplated by r. 2, sch. 1, or the second proviso tor, 1.” 

At the instance of the assessee the following questions were referred to the 
High Court :— 

(1) Is the excess profits tax officer, while making the assessment under the Excess Profits 
Tax Act, bound to accept the profits determined by the Income-tax Officer for the relevant period 
apart from the adjustments provided for and referred to in the rules contained in ach. 1 to the 
Excess Profits Tax Act? oo! 

(2) Is the assessee company entitled to have the profits determined for the standard period 
recomputed on the ground that profits in the standard period were determined by valuing 
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stocks on the ‘‘fixed rate” basis while the profits for the chargeable accounting period was deter- 
mined on a different basis namely costs or market value whichever is lower ? 


The reference was heard. 
- Sir Jamshedji Kanga, with C. K. Paphtary, Advocate General, and R. J. Kolah, 


for the assessee. 
M. C. Setalvad, Attorney General of India, with G. N. Joshi, for the Commissioner. 


Cuaaua C. J. The assessee company is a textile mill and in the assessment 
years 1940-41 and 1941-42 and in the assessment years prior thereto the company 
valued its opening stock and the closing stock irrespective of the cost price or the 
market value and it valued it on a fixed rate basis. The assessment for the two 
years was made on that basis. Subsequently the Department challenged the basis 
and it attempted to reopen the matter under s. 84, but that attempt failed. When 
it came to the question of excess profits tax, it assessed the profits for the cor- 
responding charging period on a different basis and the result was that whereas 
in 1940-41 the income was assessed at Rs. 11,16,664 and in 1941-42 at Rs. 12,15,698, 
on the other basis the income for 1940-41 was assessed at Rs. 18,81,648 and for 
the year 1941-42 at Rs. 24,64,646. Having assessed the income on the proper 
basis as far as the standard period was concerned, the Department assessed the 
profits during the standard period on the basis adopted by the assessee, viz. the 
fixed rate basis. The result of this was that for the purpose of comparing the 
profits in the standard period and the profits in the charging period two different 
basis were adopted, one was the fixed rate basis and the other was the other basis 
adopted and accepted by the Department. The contention of the assessee was 
that as the income had been assessed during the charging period on the fixed 
rate basis, for the purpose of excess profits tax the same income should be accepted 
and there should be no re-assessmént of the income. It was also contended that 
as far as the stendard period was concerned, if the assessment during the charging 
period was on a different basis, the profit for the standard periods should be assessed 
on the same basis. ‘These were the two contentions that were pressed before the 
Tribunal and which have been pressed before us by Sir J rhe The Tribunal 
rejected the contention of the assessee-and accepted the assessment made by the 
Department. 

Now, in order to decide whether the contention of the assessce is sound, we have 
got to construe certain provisions of the Excess Profits Tax Act. The profits 
which have got to be assessed under the Excess Profits Tax Act according to 
the definition in s. 2(17) are as determined in accordance with the first schedule 
and therefore we have to turn to the rules under the first schedule in order to 
decide what the profits are. The relevant rules for the purpose of this reference 
are r. 1, the second proviso to that rule, andr. 2. Rule 1 provides: 

‘‘The profits of a business during the standard period or during any chargeable accounting 
period shall be separately computed, and shall, subject to the provisions of this Schedule, be com- 
puted on the principles on which the profits of a business are computed for the purposes of 
income tax under section 10 of the Indian Income-tax Act, 1922.” 


Therefore, this rule applies both to the profits during the standard period and 
profits during the chargeable accounting period, and the rule lays down that they 
are to be separately computed and it also lays down how they are to be computed. 
They are to be computed on the principles on which profits of the business are 
computed under the Indian Income-tax Act, 1922. Then comes proviso 2 and that 

roviso only relates to the profits during any standard period and that proviso 
ays down that if these profits have already been determined for the purpose of an 
assessment under the Indian Income-tax Act, 1922, such profits as so determined 
shall, subject to the adjustinents required by this schedule, be taken as the profits 
during that period for the yaad Her of excess profits tax. Then we come tor. 2 
and that rule applies to profits during the standard period and it provides that the 
profits shall be computed on the same basis and in the same manner as the profits 
of that business are under the Indian Income-tax “Act, 1922, as amended by the 
Indian Income-tax (Amendment) Act, 1989, computed for the chargeable account- 
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ing period, notwithstanding that the Indian Income-tax (Amendment) Act, 1989, 
may not have been in force in the standard period. 

Now, the contention of the Attorney-General is that it is true that under r. 1 
both the profits during the standard period and during any chargeable accounting 
period are to be computed by the same method, viz. according to the principles 
on which profits are computed under the Indian Income-tax Act. But, says the 
Attorney-General, the second proviso takes out of r. 1 the profits during any 
standard period when such profits have been determined for the purpose of an 
assessment under the Indian Income-tax Act, and, says the Attorney-General, that 
in this particular case the profits during the standard period were already deter- 
mined and having been determined they must be accepted as the profits during the 
standard period. In my opinion, the determination referred to in the second proviso 
is not an unqualified determination. It must be a determination according to the 
principles on which the profits of a business are computed for the purposes of 
income-tax under the Indian Income-tax Act, 1922, I agree with the Attorney- 
General that the function of a proviso is to exclude and take out certain cases from 
the rule to which it is a proviso. But what is taken out of r. 1 is not every case 
where there has been determination for the purpose of income-tax, at is 
taken out of r. 1 is every determination which has been made in accordance with 
the principles on which the profits of a business are computed for the purpose of 
income-tax under the Indian Income-tax Act, 1922. Therefore, if we find a 
determination which is not in accordance with those principles, then profits have 
to be assessed during the standard period in accordance withr.1. In this particular 
case the determination of the assessment under the Indian Income-tax Act during 
the standard period was not according to the principles of the Income-tax Act 
because it is now accepted by the Department, as I said before, that the fixed 
rate basis was not the correct basis and the basis now adopted by the Department 
is the proper basis. Therefore the assessee is not bound by the determination 
of the assessment under proviso 2. It is open to the assessee to say that he is 
entitled to have thé assessment of his profits made during the standard period 
according to the principles of the Indian Income-tax Act and according to these 
principles the profits must be assessed not according to the fixed rate basis but 
coon to the basis adopted by the Department. In my opinion, r. 2 has no 
bearing on this particular question. All that r. 2 does is that it permits the deter- 
mination of the assessment of profits during the standard period under proviso 2 
to be altered and modified if that assessment is not in accordance with the Indian 
TIncome-tax (Amendment) Act, 1989, The object of the Legislaturé is clear. 
As all assessments of profits for the purpose of the excess profits tax would be in 
accordance with the Indian Income-tax (Amendment) Act, 1989, the Legislature 
felt that the assessment of profits for the purpose of the standard period should 
also be made on the same basis and that is the reason why r. 2 was enacted. But 
it is not suggested that any alteration or amendment of the assessment is called 
for by reason of the Indian Income-tax (Amendment) Act, 1989. It is also clear 
that r. 1 and the second proviso makes a distinction between the profits of a 
standard period and the profits during a chargeable accounting period. Whereas 
the Income-tax Officer is bound to accept the profits already assessed under the 
Indian Income-tax Act as the profits of the standard period, he is not so bound 
with regard to the chargeable accounting period, and therefore in not accepting 
the profits as assessed for the years 1940-41 and 1941-42 as necessarily the profits 
for the purpose of excess profits tax during the chargeable accounting period 
the Department was within its rights. But, in my opinion, the Department was 
in error when it refused to give effect to the principles of the Indian Income-tax 
Act when assessing the profits during the standard period. 

We would therefore answer question 1 in the negative and question 2 in the 
affirmative. No order as to costs of the reference, 


Attorneys for assessee : Payne & Co. Answer accordingly. 
Attorney for Commissioner: N. K. Petigara. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
MOHANLAL CHHOTALAL v. COMMISSIONER OF INCOME-TAX.* 


Excess Profits Taw Act (XV of 1940), Secs. 5, 21, Sch. I, r. 1-—Indtan Income-taw Act (XT of 1922), 
Sec. 13—Assessment to income tax on accounts kept on cash basis—Whether assessee can be 
assessed to excess profiis taw on another basis. 


Section 5 of the Excess Profits Tax Act, 1940, is not the charging section. Under s. 21 
and r. 1 of sch. I of the Act, the principles contained in s. 18 of the Indian Income-tax Act, 
1922, are made applicable to the Excess Profits Tax Act as well. 

e Hence, where an assessee is assessed to income tax on accounts kept on cash basis, he must 
be assessed to excess profits tax on the same basis and not on mercantile basis. 

The proper method of construing a statute which has different provisions Is not to come 
to a conclusion that one part overrides another part of that statute, but to try and see whether 
different parts of the statute can be reconciled so as to present one complete picture. 


THE assessee Mohanlal Chhotalal was a firm of guarantee brokers of Aruna and 
Saraspur Mills at Ahmedabad. They received brokerage at 4 percent. on allsales 
made by the mills, but there was no written agreement regarding this. The 
accounts of the assessee firm were made up to Diwali every year, while the mills 
of which they were brokers, closed their accounts on December 81 every year, and 
adjusted in their books this brokerage on that day. The- assessee firm had been 
in the habit of accounting for its brokerage income on the basis of its receipt usually 
in the.month of April for the mills accounts ending preceding December 81. 
According to that practice, the assessee firm accounted for the brokerage income 
for one calendar year in their accounts for the Diwali following, e.g. the brokerage 
for the calendar year 1941 would be accounted for in the accounts relating to the 
period ending with Diwali of 1942 and so on, and the assessee firm’s brokerage 
income for the calendar year 1941 would become the subject-matter of tax in the 
assessment year 1943-44, In fact, it was on this basis that the income-tax assess- 
ments had been made. 

However, while making excess profits tax assessments for the chargeable account- 
ing periods Sammat Years 1998, 1999, 2000 and 2001 the excess profits tax officer 
re-calculated the brokerage income of the assessee firm on accrual basis, which 
resulted in the excess profits tax assessments of the assessee firm being made on 
figures of income quite different from those that were determined for income-tax 
assessments. The assessee firm took exception to that change in the method of 
computation by the excess profits tax officer, and appealed successfully to the 
Appellate Assistant Commissioner in respect of its four excess profits tax assess- 
ments. i 

The excess profits tax offcer, under the direction of the commissioner of excess 
profits tax, Bombay Mofussil, appealed to the Tribunal. 

In appeal the Department relied on the provisions of s. § of the Excess Profits 
Tax Act, 1940. 

It was argued that, according to the provisions of s. 5, only such income as could 
fall to be assessed under s. 4({7) (b) (4) or (it) of the Income-tax Act can be brought 
to charge to excess profits tax. Section 4 (1) (b) (i) and (ii) refers only to 
income which accrued or arose or was deemed to accrue or arise to an assessee in 
British India and income which accrued or arose to him without British India and 
income during a particular period. No reference was made to s. 4 (1) (a) or to 
other sub-sections or clauses or sub-clauses of s.4. It was urged that in the terms 
of s. 5, it could be said that the assessee firm accounted for its income on accrual 
basis and as according to s. 18 of the Income-tax Act (which was an applied 
section under s. 21 of the Excess Profits Tax Act) the true profits or gains of the 
assessee firm could not, in the opinion of the excess profits tax officer, be properly 
deducted the excess profits tax officer had every right to make a revised calculation 
for the purpose of excess profits tax. It was not the case of the Department that 
the income calculated for income-tax purposes wasincorrect. Their case was that 
whereas for income-tax purposes the assessee firm could follow cash basis, for the 


* Decided, March 33, 1960. Income-tax Reference No. 15 of 1949. 
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purpose of accounting for their income for excess profits tax purposes such cash 
basis could not be followed. The Excess Profits Tax Act contemplated tax on 
accrued income ne under the provisions of s. 5 of the Act. In other words the 
manner in which the accounts were maintained was such as failed to determine 
the correct accrued income of a particular period for excess profits tax purposes. 

The Tribunal came to the conclusion that the provisions of s. 3 of the Excess 
Profits Tax Act were quite clear as to accrued income. It held that the provisions 
contained in r. 1 of sch. I did not override the main provisions contained in s. 5 
and that the language of r. 1 could only indicate that in computing profits for 
excess profits tax purposes the excess profits tax officer could give due consideration 
to such allowances and disallowance of expenses which were specifically referred 
to in s. 10 of the Income-tax Act. The Tribunal, therefore, held that what might 
be considered to be the correct computation of profits for the purpose of income-tax 
was not necessarily the correct computation for the purpose of excess profits tax. 

The Tribunal also considered one more aspect of the matter, namely the moment 
of time at which the brokerage income of the assessee firm would accrue. It 
found that’ as guarantee brokers of two mills, in the assessee’s case, brokerage 
income could only accrue when a transaction was thoroughly completed, i.e. after 
sales were effected by the mills and moneys were received from the customers 
introduced by the assessee firm ; this would happen on every day of the business 
and the brokerage income would accrue no sooner the assessee firm’s liability 
` as guarantee brokers with regard to particular sale terminated. As there was 
no written agreement, in the opinion of the Tribunal, it could not be said as to 
when income was to be calculated and would become due for payment to the 
assessee firm. However, the point to be considered was the time of accrual and 
not of payment and the Tribunal observed that it was possible to ascertain the 
figure of brokerage income at any point of time. The position of the assessee firm 
being that of guarantee brokers, it could not be said that the brokerage income 
accrued immediately the sales were made; the sale and the recovery arising out 
of the same both had to be considered for the purpose of deciding as to at which 
` point of time the income accrued. 

The Tribunal ultimately held that the excess profits tax officer was justified in 
re-computing the assessee firm’s income on accrual basis, but the computations 
made by him merely on “time basis” were inaccurate. While, therefore, it allowed 
the appeals for the Department, it directed the excess profits tax officer to compute 
the income with due regard to the point of time at which it accrued in respect of 
each sale combined with the recovery of the same by the mills. f 

At the instance of the assessee, the Tribunal referred the following question to 
the High Court ;— 

“Whether on the facts of the case, by reason of the provisions of s. 5 of the Excess Profits 
Tax Act, the excess profits tax officer was justified in changing the method of computation of the 
assessee firm’s income for excess profits tax purpose, disregarding the method of accounting 
regularly adopted by the asseasee firm under ss. 10 and 13 of the Indian Income-tax Act and 
accepted for income-tax purposes ? ” 


The reference was heard. 


~ 


Sir Jamshedji Kanga, with R. J. Kolah, for the assessee. 
M. C. Setaload, Attorney General of India, with G. N. Joshi, for the 
Commissioner. 


Cragna C. J. The assessee is a firm of guarantee brokers of the Aruna and 
Saraspur Mills at Ahmedabad. They received brokerage at half per cent. on all 
sales made by the mills. The assessees maintain their accounts on cash basis and 
they credit in their books of account the-amounts actually received by them 
from the mills in respect of their brokerage, and these entries are made when the 
brokerage is actually paid. For the purposes of income-tax this mode of accounting 
was accepted by the Department and it is not suggested that this mode of account- 
ing is in any way incorrect or does not enable the Department to truly assess the 
profits of the assessees. But the contention put forward by the Department 
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and which was accepted by the Tribunal was that whatever might be the position 
under the Indian Income-tax Act, under the Excess Profits Tax Act the assessees 
cannot maintain their accounts on the cash basis for accounting and they must 
make their returns for the Excess Profits Tax Act only on the mercantile basis. 
In other words according to the Tribunal the assessees must enter in their books 
of account brokerage when it accrued due to the assessees and not when it was 
received by them. The question is whether this view of the Tribunal is justified 
by the provisions of the Excess Profits Tax Act. 

The Tribunal has relied on s. 5 for coming to the conclusion that it did and that 
section as the marginal note correctly indicates deals with the application of the 
Act to the particular businesses mentioned in that section. That section provides 
that the Act shall apply to every business of which any part of the profits made 
during the chargeable accounting period is chargeable to adone -tax by virtue of 
the provisions of sub-cl. (i) or sub-cl. (ii) of cl. (b) of sub-s. (7) of s. 4 of the Indian 
Income-tax Act, 1922, or of cl. (c) of that sub-section. Now, when we turn tos. 4 
(1) (b) (i) and (ii) we find that they deal with accrual of income in or without British 
India and sub-cl. (c) also deals with accrual of income in British India of a person 
not resident in British India. Section 5 of the Excess Profits Tax Act does not 
refer to the income which is received in British India under s. 4 (7) (a). From this 
fact the Tribunal has drawn the inference that charge of excess profits tax is 
only to be made on income which arises or accrues to the assessee and not which is 
“received” by the assessee. In other words the Tribunal has looked upon s. 5 
of the Excess Profits Tax Act as the ae section and not as a section which 
deals with the applicability of the Act. ith respect that is a fallacious reasoning 
which has led the Tribunal to the conclusion that the assessees are not entitled to 
maintain their accounts on the cash basis. The charging section is nots. 5 but 
s. 4, and when we turn to the other provisions of the Act it is clear that the right 
which the assessees have under s. 18 of the Indian Income-tax Act of having their 
income, profits or gains computed in accordance with the method of accounting 
regularly. employed by them has not been taken away by the Excess Profits Tax 
Act. In the first place we have s. 21 of the Act which expressly incorporates 
in the Excess Profits Tax Act the provisions of s. 18 of the Income-tax Act, and 
therefore whatever rights the assessees have under s. 18 of the Income-tax Act 
are maintained in the interests of the assessees in the Excess Profits Tax Act. 
Then when we turn to sch. I, which is the schedule according to which profits 
are to be assessed, r. 1 itself says that the profits of a business shall be computed on 
the principles on ‘which the profits of the business are computed for the purposes 
of income-tax under s. 10 of the Income-tax Act. Now, the effect of the decision 
of the Tribunal is that s. 5 of the Excess Profits Tax Act overrides s. 21 of the Act 
and r. 1 of sch. I. But the proper method of construing a statute which has 
different provisions is not to come to a conclusion that one part overrides another 
part of that statute but to try and see whether different parts of the statute can 
be reconciled so as to present one complete picture. But in this case it is not 
necessary for us to reconcile different parts of the Excess Profits Tax Act at all. 
H s. 5 of the Excess Profits Tax Act is not the charging section then under s. 21 
and under r. 1 of sch. I it is clear that the principles contained in s. 18 of the Income- 
tax Act are made applicable to the Excess Profits Tax Act as well. Therefore if 
the ordinary mode of accounting of the assessees was cash basis, then there is no 
reason why they should not be allowed to use the same mode for making their 
returns for the purposes of the Excess Profits Tax Act, and the Department is 
bound to assess the assessees to excess profits tax on the cash basis and not on the 
mercantile basis, The result is that we must answer the question submitted to us 
in the negative. The Commissioner to pay the costs of the reference. 


Order accordingly. 
Attorneys for assessee: Manilal, Kher, Ambalal & Co. 
Attorney for Commissioner : N. K. Petigara. ; 
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PRIVY COUNCIL. 





Present: Lord Simmonds, Lord MacDermott, Lord Radcliffe, Sir John Beaumont, 
and Sir Iionel Leach. 


THE GOVERNOR GENERAL IN COUNCIL v. CONSTANCE ZENA 
WELLS*. 


Indian Employers’ Liability Act (XXIV of 1938), Sec. Xd)—“Or in the normal performance of his 
duties” Common employmeni—Scope of doctrine whether affected by Act—Railway fireman's 
death caused by engine driver’s negligence—Act of driver in ordinary course of his employment” 
—-Whether defence of common employment sustatnable—Constructton. 

Section 8(d) of the Indian Employers’ Liability Act, 1988, covers but two categories of 
negligence, namely, the act or omission of a fellow servant done or made (¢) in obedience to 
any rule or bye law of the employers; and (tt) in obedience to particular instructions given 
by a person either by virtue of authority delegated by the employer in that bchalf, or in the 
normal performance of such person’s duties. 

The Indian Employers’ Liaibility Act, 1988, was intended not to abolish the doctrine of 
common employment but rather to reduce its scope. / 

The words “‘or in the normal performance of his duties” at the end of s. 3(d) of the Emplo- 
yers’ Liability Act, 1938, are to be read as enlarging the class of persons in obedience to 
whose instructions the fellow servant has done or made the act or omission causing the 
injury complained of. 

Claxton v. Mowlem & Co.,* referred to. 


Tue facts appear in the judgment of the Board. 


W. W. K. Page and B. MacKenna, for the appellants. 
No appearance for the respondents. 


Lord MacDermorr. The suit out of which this appeal arises was brought in 
forma pauperis by the respondent against the appellant under the Fatal Accidents 
Act, 1885, for damages for tne death of her husband, Ronald Duncan Wells. He 
had died on December 14, 1987, as the result of injuries received a few days earlier 
when the engine on which he was serving as a firem n in the employment of the 
North Western Railway was involved in a collision within the limits of the railway 
station at Mirpur Mathelo. The respondent alleged that the collision was caused 
by the negligence of the railway’s employees and claimed on behalf of her two 
children and herself. At the date of the accident the North Western Railway was 
owned by the Government of India and administered by the Secretary of State for 
India in Council acting through the North Western (State) Railway Administration. 
The deceased was then serving on the railway pursuant to a contract of service 
made by him with the Secretary of State on March 29, 1929. 

Tne suit came to hearing in the Court of the Subordinate Judge, First Class, at 
Lahore. He held that the accident was solely due to the negligence of the driver 
of the engine on which the deceased was acting as firemen, that the driver and the 
deceased were in common employment and that defendant was entitled to rely 
upon the doctrine of common employment as a defence to the suit notwithstanding 
the provisions of s. 8(@) of the Indian Employers’ Liability Act (XXIV of 1988) 
1988, (hereinafter referred to as tue Act of 1988). He accordingly found for the 
defendant and on July 5, 1940, decreed that the suit be dismissed. 

On appeal to the High Court at Lahore this decision was reversed and the 
pleintiff was granted a decree for Rs. 86,000 to be divided between her and her 
children in three equal shares. The decree and judgment of the High Court were 
pronounced on May 18, 1943. It is from them that the present appeal is brought 
by the Governor General in Council. 

Before their Lordships’ Board no question was raised as to parties or tue res- 
pondent’s right to sue or the quantum of damages awarded by tue High Court. 


eee November 24, 1949. Appeal from 1 (1888) 4 T. L. R. 756. 
ore. 


‘by the employer in that 
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The grounds of appeal were limited by counsel on behalf of the appellant to two 
points of law which had been considered and decided es him by the High Court. 
They may be stated shortly in question form tnus : 

(1) Is the Crown bound, in relation to the administration of f the North Western Railway, by 
the Act of 1988? and 

(2) Igo, do the provisions of s. 8 (d) of the Act of 1988 make the defence of common employ- 
ment inapplicable in the present case ? 


Tn view of the conclusion wnich their Lordships-have reached on the second of these 
questions it becomes unnecessary to decide the'first. For that reason and as the 
respondent was not represented before the Board their Lordships, while acknow- 
ledging the assistance they have received from the fair and careful argument of 
counsel on behalf of the appellant, are not disposed to enter upon a discussion of the 
important and difficult issues which the first question involves. They, therefore, 
proceed to a consideration of the second, assuming for the purpose, but without 
expressing any view on the matter, that ‘the respondent is entitled as against the 
appellant to rely upon the Act of 1988 by way of answer to the plea of common 
employment. - 
‘In so far as material to this appeal s. 8 of tne-Act of 1988 reads as follows :— 
l “B, Where the personal injury is caused to a workman— 
(a) by reason Of any act or omission of any person in the service of-the cmployer 


done or made in cbedience to auy rule or bye-law of the employer....or in obedience to parti-. 


cular instructions given by any person to whom the employer has delegated ay in that be- 
half or in the normal performance of his duties; 


a suit for damages ip respect.of the injury institutéd by the workman or by any person entitled in 


oase of his death shall not fail by reason only of the fact that the workman was at the time of the 
injury a workman of, or in the servicé of, or engaged in the work of, the employer.” 


‘The negligerice of the engirie driver consisted in driving past a signal set at 


danger. On the facts it is clear that this wss not done in obedience to any rule or . 


bye-law or to aħy instructions the driver had received. Itwas done in the ordinary 
course of his employment. It may be open to question whether this is the equi- 
valent of saying, in the words of tne section, that it was done “in the normal 
performance of his duties”, but for present purposes their ce will assume, 
in the respondent’s favour, that it is. 

In these circumstances the crucial question is whether s. 8(d) is to be read as 
covering two categories of negligence or.three, For.the appellant it was contended 
that it covered but two—the act or omission of a fellow servant done or made 
(4) in obedience’ to any rule or bye-law of the employer; and (2%) in obedience to 
particular instructions ahs by a person either by virtue of authority delegated 

ehalf or in the normal performance of such person’s duties. 
If this is the true meaning of paragraph (d), it is plain, on the facts stated, that it 
did not operate to’ take away the defence of common employment in the present 
case. The High Court, on the other hand, held that paragraph (d) covered three 
eategories—the act or omission of a fellow servant done or made (i) in obedience 
to any rule or bye-law of the employer; (ii) in obedience to particular instructions 
given by a person to whom the employer has delegated authority in that behalf; 
and (iii) in the normal performance of his, the fellow servant’s, duties. If this is 
the correct interpretation, then, on the a tions already mentioned, the present 
case would fall within the third category’ aul common employment would not be 
a'defence. 

In the view. of their. Lordships the true construction of s. 8(d) is that contended 
for by the appellant. It accords better with the grammatical structure of the 
paragraph and is the more natural reading of the language used. In addition, it 
conforms better with the limited purpose of the Act which, as its title and the 
particularity of the several paragraphs of 3. 8 go to show, was intended not to 


. abolish the doctrine of common employment but rather to reduce its scope. If, 


however, what may be called the three category construction were to prevail, the 
result would be to reduce the doctrine almost, if not altogether, to the point of 


_extinction and to render otiose much in s, 8 which is designedly detailed and specific. 


L. R.—20 
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It is true that in the British Employers’ Liability Act of 1880, on which the Act 
of 1988 was obviously modelled to a considerable extent, s. 1(4}—which is the 
provision corresponding to s. 8(d) of the Indian Act—does not contain the words 
“or in the normal performance of his duties” or any equivalent. The addition of 
these words in s. 8(d), however, but strengthens the view which their Lordships 
have already expressed. In 1888 it was held by the English Court of Appeal in 
Clacton v. Mowlem & to} that the words of s. 1(4) of the Act of 188Q— 
„particular mstructions given by any person delegated with the mee of the em- 
ployer in that behalf :” 
referred to a manager or person in the position of a manager and not to one adhe 
was but a fellow worker. The words added at the end of s. 8(d) of the Act of 1988: 
are apt to avoid the limiting effect of this decision and their Lordships have no 


-doubt that they were inserted with that intention and ought, accordingly, to be 


read as enlarging the class of persons in obedience to whose instructions the fellow 
servant has done or made the act or omission causing the injury complained of. ` 

Their Lordships are therefore of opinion that the defence of common employ- 
ment was open to the appellant and that the second question should be answered 
in the negative. As on the facts and findings it was an effectual defence, it follows. 
that the claim must fail. 

Their Lordships will, Pe humbly advise His Majesty that the appeal 
be allowed, the decree oi the High Court set aside, and that of the Subordinate Judge 


restored. 
i . Appeal allowed. 
Solicitors for appellant : Sanderson, Lee & Co. 
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‘ Present Lord Greene, Lord Oaksey, Lord Radcliffe, and Sir Isonel Leach. 
GOVINDRAM GORDHANDAS SEKSARIA v. THE STATE OF GONDAL.* 


Civil Procedure Code (Act V of 1908), Sec. 86—Suit against Prince—Consent of Crown Representative 
-—Whether Court can go behind consent—Indian Contract Act (IX of 1872), Sec. 69-—Voluntary 
payment-——‘‘Person who is interested in the payment of money’’—“Bound by law to pay? — 

- Transfer of Property Act (IV of 1882), Sec. 55(1)(g)}—-Sale—Liability of vendor to pay municipal 
taxes-——Bombay City Municipal Act (Bom. III S 1888), Sec 146—Pai une of tawes—Liability 
of occupter to pay tawes. 

Under s. 86 of tae Civil Procedure Code, 1908, the test for the Court to determine whether 
a Prince is rightly impleaded before it is the existence of the consent of the Crown Representa- 
tive duly certified by the signature ofthe politicalsecretary. Itisno part of its function to 
try by‘its process the question of fact whether any of the conditions required for the giving 
of his consent existed, or even the question whether it had appeared to the Crown Representa- ° 
tive that one or more of them did exist. The certifled ponsen is in all ordinary cases con- 
clusive evidence that it did so appear. 
The words "a person who is interested in the Suomen of money ” in s.69 of the 
Indian Contract Act, 1872, do not, require that a person to be interested in a payment 

* should at the same time have a legal proprietary interest in the property in respect 
of which the payment is made. It may be a good test in appropriate circumstances 
to ascertain whether a person interested in a payment had such a proprietary interest. 
But it would be a sad fallacy to deduce from the circumstances that a person may be interested 
in a payment because he has such an intereat in the property to which it relates the conclu- 
sion that no one who has not an interest in the property can be interested in a payment made 
in respect of such property, In truth, the section invites no such judicial limitation. The 
general purport of the section is reasonably clear: to afford to a person who pays money 
in furtherance of some existing interest an indemnity in respect of the payment against 
any other person w Do, rather than he, could have pee made liable at law to make the pay- 
ment. 5 

The words ‘ Joad by law to pay” i in s. 69 do not. de those obligations of law which 
arise inter partes, whethet by contract or by tort; and are not confined to those public duties 
which are imposed by statute or general law. 


1 (1888) 4 T. L. R 756. Bombay. 
© * Decided, December 19, 1949. Appeal from ` 
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On October 1, 1926, two textile mills issued debentures under a trust deed, of which ` 


* defendants Nos. 2 and 8 were trustees. The entire issue was taken up by defendant No. 1. 


Under the powers reserved to them by the deed defendants Nos. 2 and 8 entered into posses- 
sion of the mills in October 1983. In September 1987, plaintiff No. 1 purchased the mills 


‘from defendant No. i; and on September 9, 1937, defendants’ Nos. 2 and 8: handed 


over possession of the mills to: plaintif No. 1. On November 29, 1987, plaintiff No. 1 
effected sub-sale of the mills to a company, plaintiff No. 2, who took possession of the mills on 
behalf of plaintiff No. 1. Meanwhile, on October 7, 1987, the Bombay Municipality, within 
whose limits the mills were situated, called upon-plaint{if No. 1 to pay municipal taxes on 
the mills, which were not paid from April 1, 1988. The solicitors of defendants applied to the 
Municipality and got the amount of taxes reduced, and never disputed the Liability of defend- 
ants Nos. 2 and 8 to pay the taxes. On December 8, 1988, plaintiff No. 1 requested defend- 
ant No. 1 to make payment of taxes : but the letter was not answered or even acknowledged. 
The Municipality having threatened legal proceedings plaintiff No. 2 satisfied the claim in full, 
. on February 28, 1989. On March 25, 1989, defendants Nos. 2 and 8 executed a sale deed 
of the mills to plaintift No. 2, and plaintiff No. 1 executed it as a confirming party. The 
plaintiffs next sued the defendants to recover the municipal taxes paid on the mills from 
April 1, 1988, to September 9, 1987 :— 

Held, (1) that defendant No. 1, having contracted to sell the mills to plaintiff No. 1, imposed 
upon himself the obligation imported by 3. 55(1) (g) of the Transfer of Property Act, 1882, 
‘to pay all public charges....accrued due in respect of the property....and to discharge 


, all the incumbrances on the property then existing,” that having so undertaken by his 


contract to clear off the outstanding taxes, defendant No. 1 defaulted on the obligation,’ 
and that he continued in his failure even afterwards ; 

(2) that on February 29, 1989, it being obvious that the Municipality were not going to 
wait any longer for recovering the taxes, plaintiff No. 1 was quite entitled at that date to 
treat defendant No, 1 as having repudiated his obligation, and to take what measures were 
-' open to him (e.g., payment of the taxes himself) to prevent the breach of contract by defend- 
ant No. 1 bringing about a forced sale of the purchased mills in realisation of the Munici- 
pality’s charges 3 : 

(3) that the agreement of November 29, 1987, was an ordinary sub-sale, that it iot 
ed to a contract to sell the mills which plaintiff No. 1 had agreed to purchase, and that 
it neither assigned nor contracted to assign his contractual rights under that agreement ; 

(4) that the position on February 28, 1939, was that plaintiff No. 1 had failed in his 
duty to plaintiff No. 2, not the less because the cause of his failure was defendant No. 1’s 
breach towards him 3 

(5) that once it was conceded that defendant No. 1 had undertaken to plaintiff No. 1 


“that he would clear off the taxes, it was neither right in law nor justin practice that 


defendant No. 1 should be absolved from liability, merely because plaintiff No. 1 had not 
gone through the procedure of paying over to plaintiff No. 2 the sum of money which he 
would certainly have to` make good to it unless it could obtain indemnity from defendants 
Nos. 1 to 3 direct ; 

(6). that the payment mado by plaintiff No. 2 was ae voluntary, that it was interested 
in the payment, that defendant No. 1 was bound by law to pay, and that, therefore, under 
s. 69 of the Indian Contract Act, 1872, the act of payment by it gave to it a right of action 
against defendant No. 1 to obtain reimbursement of the sum so paid, and that as against 


‘defendant No. 1 both the plaintiffs had ‘good, though alternative, rights of action ; 


(7) that not only did the payment by plaintiff No. 2 exonerate defendant No.1 from 
his contractual bond, but it exonerated defendants Nos, 2and 8 from their liability to pay 
the taxes to the Municipality under 8.146 of the Bombay City Municipal Act, 1888, and 
that, therefore, plaintiff No. 2 had an additional right of recourse against defendants 


_ Nos. 2 and 8 under s, 69 of the Indian Contract Act, since its discharge of the outstand- 
` ing taxes exonerated those defendants who were primarily liable by virtue ofthe Municipal 


Act. 


-APPEAL from the judgments reported at 46 Bombay Law Reporter 822, where the 
- facts of the case are set out at length. 


D. N. Pritt K. C., Sir Thomas Strangman K. C., and R. J. T. Gibson, for the 


appellants. 


S. P. Khambatta K. C. L. M. Jopling, and J. M. R. Jayakar, for the State of 


pan 


Sir Herbert Cunliffe K. C. ad R. Parikh, for the trustees. 
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Lorp RapcuirFe. These are consolidated appeals from two decrees of: the 
High Court of Judicature at Bombay dated November 8, 1948. The first of 
these decrees reversed a judgment against the respondent, the State of Gondal,’ 
in favour of the present appellants which had been given on January 15, 1948, 
by the High Court in its Ordinary Original Civil Jurisdiction: the second decree, 
dismissed an appeal by these appellants from the same judgment in so far as it 
rejected their claim in the suit against the second and third respondents. 

The facts out of which the litigation arises are simple and they have produced 
no material divergence of view in the Courts in India. The real question is how 
the law should be applied to those facts. All that it is necessary to notice may be 
briefly set out as follows. On October 1, 1926, a limited company called The 
Currimbhoy Mills Co., Ltd., executed a debenture trust deed mortgaging two mills 
known as the Currimbhoy Mill and the Mahomedbhey Mill together with certain 
plant thereon to trustees for debenture holders to secure an issue of debentures. 
The second and third respondents (whom it will be convenient to refer to as “the 
trustees”) were two of the trustees acting under the trust deed and were the 
only trustees who were made parties to the suit: the first respondent, the State 
of Gondal, acting through His Highness the Maharajah (hereinafter referred to as 
“the Maharajah”), was at all material tines the owner of all the debentures secured | 
by the trust deed. By October, 1988, the trustees, in exercise of their powers under 
the deed, had entered into possession of the mills which, it seems, lay within the 
municipal limits of the City of Bombay, and remained in possession until September 
9, 1987, when the mills were handed over to Mr. Seksaria whose legal personal 
representatives.are thefirst appellants. At that date Mr. Seksaria had just become 
the purchaser of the mills for a sum of Rs. 12,50,000 under a contract between the 
Maharajah and himself, one of the terms of which was that possession should be 
given on Pe of the full purchase price-and before formal transfer. The 
full price, Rs. 12,50,000, was in fact paid into the Maharajah’s hank account on 
September 7, 1987, the contract in question having been effected by and contained 
in (i) a letter which Mr. Seksaria wrote to the Maharajah dated September 1, .1987. 
(iz) a telegram and confirming letter dated September 4, 1987, from the Dewan 
of the State of Gondal to Mr. Seksaria, (iiit) a telegram from Mr. Seksaria to the 
Dewan dated September 5, 1987, a telegram in reply of the following day and a 
final telegram in reply to that on the same day. 

_ What happened after the conclusion of the sale contract was this. On November 
29, 1987, Mr. Seksaria entered into an agreement by way of sub-sale with the 
appellant company under which he agreed to sell the mills to the company for the 
same price of Rs. 12,50,000. It is impossible to ascertain from the evidence in 
the suit at what date, if any, prior to the formal transfer from the trustees, the 
appellant company entered into possession of the mills in place of Mr. Seksaria. 
During the hearing of the appeals before the High Court that Court heard and 
refused an application on behalf of the appellants for leave to adduce further 
evidence on this point. In these circumstances their Lordships are unable to 
treat the appellant company as having entered into possession at any date before 
transfer. But before the sub-sale of November 29 a new and disturbing fact had . 
come to light. On October 7, the Assessor and Collector of Municipal Taxes, 
Bombay, addressed a letter to Mr. Seksaria informing him that bills amounting to 
Rs. 1,24,092-1-0' were outstanding in respect of municipal taxes on the mills, and 
that, as such taxes were a first charge on the properties, subject always to Govern- 
ment land revenue, payment “at a very early date” was requested. Statements 
enclosed with the letter ‘showed unpaid taxes+o the amount stated going back to 
the date April 1, 1988, and covering not only the general tax but water-charge as 
well. From this date until February 28, 1989, a correspondence’ went on in which 
there took part from time to time Messrs. Kanga & Co., solicitors for Mr. Seksaria, 
and the appellant company, Messrs. Craigie, Blunt & Caroe, solicitors for the 
Maharajah and the trustees, the Assessor and Collector of the Bombay Municipality 
and, at a late stage, Messrs. Crawford Bayley & Co., his solicitors. Out of this 
ici) acta certain facts appear clearly enough. Firstly, no one disputed 
that there were unpaid municipal taxes due in respect of the mills, but -Messrs. 
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Craigie Blunt & Caroe raised the point that the assessments were too high i in view of 
the fact that the mills had been closed since April 1, 1988, and by May, 1988, 
the assessments had at their request been reduced to a sum of Rs. 89,818-8-0 in all. 
‘Secondly, Messrs. Kanga & Co. maintained from first to last that so much of the 
taxes as related to the period before September 9, 1987, was for the vendor’s not 
the purchaser’s account and asked for it to be discharged accordingly. 
Mr. Seksaria himself addressed a long and reasoned letter to the Maharajah on 
December 8, 1988, when the Municipality was pressing for payment, in which he | 
requested that directions for payment should be given at once “ in order to avoid 

`- unnecessary litigation and unpleasantness.” This letter was not answered or 
even acknowledged, Thirdly, at no time did Messrs. Craigie Blunt & Caroe 
make any suggestion that their clients, the trustees, had not come under liability 
for the taxes by virtue of their possession which had terminated on September 9. 
1987, and it is quite clear from some of the letters that they did in fact, no doubt 
rightly. regard them as so. liable. Fourthly, neither the Maharajah nor the 
trustees made any attempt to pay the sums due. ‘Fifthly, the Municipality were 
- becoming increasingly insistent that the unpaid taxes should be paid by one or 
other of the parties and as early as-May, 1988, they declined to give the appellant 
company or Mr. Seksaria a connection for the supply of water to the mills until the 
dues were paid. By July the Municipality were threatening action and on October 
81 of the same year their solicitors wrote to Messrs. Kanga & Co. stating that 
they were instructed to institute legal proceedings to enforce the statutory charge 
upon the property. Eventually, on February 28, 1989, after further requests 
for payment by the Maharajah or the trustees had proved unavailing, the appellant 
company paid the Municipality the sum of Rs. 78,466-12-0 in full satisfaction of 
the claim against the mills. 

On March 25, 1989, a deed was executed whereby the trustees and a third trustee 
who was then residing in Paris transferred the mills to the appellant company 
free from the right of redemption and all claims under the debenture trust deed. 
Mr. Seksaria executed this deed as a confirming party. The recitals to the deed— 
inaccurately, but no doubt immaterially—stated that Mr. Seksaria had contracted 
with the trustees for the purchase of the mills for Rs. 12,50,000 and had paid this 
sum to them. The recitals also mentioned the sub-sale by Mr. Seksaria to~the 
appellant company. . 

The property having been thus conveyed in pursuance of the cofttract, 
Mr. Seksaria and the appellant company instituted the present suit as joint plaintiffs 
claiming that the respondents should be -ordered to pay to them the sum of 
Rs. 77,522-6-0 (being so much of the sum of Rs. 78,466-12-0 paid as related to 
the period up to September 9, 1987)-with interest. The trial Judge gave judgment 
‘for both Mr. Seksaria and the appellant company against the Maharajah in the 
sum of R5. 95,680, covering the sum claimed and interest, with costs, but he dis- 
missed their suit as against the trustees. He ordered them to pay the trustees’ 
costs but directed that they should be af liberty to add those costs to the costs 

ə that they were entitled to recover from the Maharajah. The basis of the learned 
Judge’s view was that the Maharajah had made a contract with Mr. Seksaria into 

- which were imported by law the provisions of s. 55 of the Transfer’ of Property 
Act. The result of that was to impose upon him an obligation to clear off the 
unpaid municipal taxes up to September 9, 1987. Although Mr. Seksaria had not 
himself paid the money to discharge these taxes, the learned Judge interpreted ° 
the sub-sale to the appellant company as being an actual sale of Mr. Seksaria’s 
contrectual rights against-the Maharajah and, so holding, considered that there 
had been an assignment by Mr. Seksaria ta the appellant company of his right of 
action for damages in respect of the Maharajah’s breach of contract. Since 
assignor and assignee were both before the Court, he considered that there was no 
difficulty in gi judgment for them both against the Maharajah. As to the 
trustees, they ee i made no contract with either of the plaintiffs and he saw no 
ground of action against them. < 

Both sides appealed from this decision. The High Court sitting in its appellate 
jurisdiction dismissed the appeal of Mr; Seksaria and the appellant company as, 
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against the trustees: but the Maharajah’s appeal was allowed. By two decrees 
dated November 8, 1948 (which are the decrees that are under appeal before this 
Board), the suit was dismissed as against all the defendants to it, those defendants 
being given their costs both of the trial and of the appeal. The two Judges who 
heard the appeal, the Chief Justice and Mr. Justice Kania, came to substantially 
the same conclusion. They held that Mr. Seksaria had no right of action against 
the Maharajah on thé contract of sale because Mr. Seksaria had suffered no damage 
from the Maharajah’s breach of contract in not paying off the taxes. He, 
__Mr. Seksaria, had not found the money to make the payment. Secondly, they 
held that the appellant company had no right of action against the Maharajah. 
since there was no contract between them, and the fact that at the date when it 
paid to the Municipality the sums demanded it had no interest which the law re- 
cognised in the mill property prevented any right arising under s. 69 of the Indian 
Contract Act, 1872. For some reason which is not clear to their Lordships the 
learned Judges appear-to have considered that a person could not be “interested 
in the payment of money” within the meaning of that section unless he was at 
the same time entitled to some legal interest in the property in respect of which 
such payment might be made. Thirdly, as regards any claim against thc trustees. 
the learned Judges considered that no relevant obligation was imposed upon them 
by the terms of the conveyance of March 25, 1989, since by that date the unpaid 
taxes had been paid off, and, even if they were bound as between themselves 
and the Municipality to meet the taxes accruing during their period of possession 
(as Mr. Justice Kania seems to have thought that they were), the appellant company 
had acquired no rights against them by making its payment, since it made that 
payment “voluntarily” and at a date when it possessed no legal interest in the 
mills. 
Their Lordships find themselves unable to agree with these conclusions. They 
do not consider that it would be right to treat Mr. Seksaria as having suffered no 
damages by reason of the Maharajah’s breach of contract: they’do not think 


that s. 69 of the Contract Act has the limited meaning which the High Court have. 


attached to it in this case: and they regard the appellant company’s payment 
of the taxes as having been in no relevant sense a “voluntary” one. But before 
taking up these points in any detail it is convenient to notice a preliminary objection 
to the jurisdiction of the High Court which was advanced on the Maharajah’s 
behalf? . 

This objection was advanced before both the Courts in India, although the 
form of the argument has not always been the same. It did not commend itself 
to either of those Courts, and their Lordships entertain no doubt that they were 
right in overruling it. As the argument was put before their Lordships it can be 


summarised in this way. The Maharajah as a sovereign prince was not liable to ` 


be sued in the Courts of British India except in accordance with the rules prescribed: 


by s. 86 of the Code of Civil Procedure, 1908. That section lays it down that such 
a prince may be sued with the consent, but shall not be sued without the consent, 
of the Crown Representative : and enacts in sub-s. (2) that consent may be given 
with respect to a-specified suit or to several specified suits, or with respect to all 
- suits of a specified class or classes, and may specify, in the case of any suit or class 
of suits, the Court in which the prince may be sued, but consent shall not be given 
‘unless it appears to the consenting authority that” one at least of certain defined 
conditions exists. The consent of the Crown Representative had been obtained 
in this case and had been expressed in the form of an authority under s. 86 for 
Mr. Seksaria and the director and managing agent of the appellant company 
to institilte a suit against the Maharajah in the High Court at Bombay in respect 
of the matters specified in the plaint that was attached to the document of consent. 


This was the same plaint as that which was actually delivered in this suit. Nothing. | 


it would appear, could be more conclusive. But, it was argued, a reading of the 
plaint would show that none of the conditions which must appear to the Crown 
Represéntative to exist before a consent was given did in fact exist in this case. 
and therefore the sanction required has not been validly given. ‘ 

In thelr Lordships’ opinion this argument is misconceived. For the High Court 


— 
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the test whether the Maharajah was rightly impleaded before it was the existence 
pf the consent of the Crown Representative duly certified by the signature of the 
political secretary. It was no part of its function to try by its process the question 
of fact whether any of the conditions required for the giving of his consent existed, 
or even the question whether it had appeared to thè Crown Representative that 
one or more of them did exist. The certified consent is in all ordinary cases 
conclusive evidence that it did so appear. There might conceivably have been 
cases, as Mr. Justice Kania supposed in hisjudgment, in whicha certificate showed 
on the face of it that the Crown Representative did not consider any of the necessary 
" éonditions to exist : or possibly special circumstances might have arisen entitling 
a-Court-to go behind a certificate and investigate the facts. Their Lordships 
express no Opinion on that point, for in this casé there was nothing to suggest that 
any such special circumstances existed. Indeed the certificate itself leaves it 
open as to which of the various conditions the Crown Representative relied upon. 
The objection was no more than ar attempt to get the Court to try for itself what 
the Act by s. 86 has left to the Crown Representative to ascertain. The trial 
Judge decided quite rightly that it was not for him to go behind the certificate or 
to’entertain the objection, and their Lordships are at one with the Appellate Court 
in upholding this decision. 
-, It remains to consider the merits of the appeals. A somewhat complicated 
-structure of rights and liabilities was set up by the circumstance that, apart from 
the Maharajah and Mr. Seksaria who made’ the original contract for sale of the mills, 
there were the - trustees, the legal owners of the mills who had actually been in 
possession of them, and the appellant company which sub-purchased from 
Mr. Seksaria and actually found the money to pay off the outstanding municipal 
taxes. But the basic fact is that the Maharajah contracted to sell the mills to 
' . Mr. Seksaria. By making’such a contract he imposed upon himself the obligation 
sue by 8. 55(7) (£) of the Transfer of Property Act “ to pay all public charges 
: „accrued due in respect of the property up to the date of” possession and “to 
discharge all incumbrances on the property then existing.” In this case the terms 
of the contract operate to substitute the date of possession for the date of sale that 
would otherwise be the determining date. Both the Courts in India have held 
that the Maharajah, not the trustees, was the contracting party and that s. 55(7) (g) 
was imported into his contract. Their Lordships agree with them. It was argued 
that the provisions of s. 55(7) (g) did not form a part of the Maharajah’s contract 
for two reasons. One was that, since the trustees, and not he, were to be the 
conveying parties, he was not a “seller” within the-meaning of s. 55-and -that, 
consequently, his contract was not affected by that section. Their Lordships 
do. not consider that the meaning of the word “seller” is limited in that way, and 
` they have nothing to add to what was said by Mr. Justice Kania on that point. 
The other reason was that in a letter dated August 5, 1987, to Messrs. Kanga & Co. 
the Dewan of Gondal State had stated that the Maharajah desired -to dispose of the 
mills at “a price of Rs. 12,50,000 net” and it was suggested that, in the light 
of this, the later documents which i in fact contained’ the contractual terms should 
be interpreted as excluding any obligation on the Maharajah such as s. 55(7) (g) 
would otherwise have imposed.’ Their. ‘Lordships regard this argument as untenable 
an two separate grounds., The word “net” does not, expressly or by implication, 
appear in the sale contract that was actually made. If it had, it would not have 
been sufficient in the context to exclude the application of s. 55(1) (g). 

Having undertaken by his contract to clear off the outstanding taxes the Mahara- 
jah defaulted on this. obligation. There is no other way in which to interpret 
his continued failure to make any provision for meeting them in the face of a seriesof 
requests for payment that began with Messrs. Kanga & Co.’s letter to Messrs. Craigie, 
Blunt & Caroe dated October 12, 1987, and were reinforced by Mr. Seksaria’s, letter 
to the Maharajah himself which was des atched in December, 1988. By February, 
1989, it was obvious that the Municipality were not going to wait any longer, and 
in their Lordships’ opinion Mr. Seksaria was quite entitled at that date to treat the 
Maharajah as having repudiated his obligation and to take what measures were 
open to him to prevent this breach of cohtract bringing about a forced sale of the 
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purchased mills in realisation of the Municipality’s charge. . The monies required 
were provided by the appellant company and it is this circumstance that led 
the High Court to allow the Maharajah’s appeal on the ground that Mr. Seksaria 
had suffered no damage. It is impossible to ascertain from the.record the nature 
or extent of Mr. Seksaria’s interest in the appellant company, and it is necessary 
to treat the two of them as independent legal persons for all purposes. The trial 
Judge escaped the-difficulty with which the Appeal Court were faced, because he 
held that Mr. Seksaria’s sub-sale to the appellant company should be read as an 
actual assignment of his contractual rights against the Maharajah. Their Lordships 


do not think that this view can be adopted by them. The agreement dated. 


November 29, 1987, was an ordinary sub-sale: it amounted to a contract to sell 
the property which Mr. Seksaria had agreed to purchase, but it neither assigned 
nor contracted to assign his contractual rights under that agreement. On the 
other hand, their Lordships cannot accept the view of the-Appeal Court that 
Mr. Seksaria has no claim against fhe Maharajah because he proved no wees 
On the contrary, they think that his damage appears clearly enough from the 
facts themselves. f ; 

What was the position on February 28, 1989, when the taxes were paid? If it 
was the Maharajah’s obligation, as between himself and Mr. Seksaria, to find the 
money, just as much was it Mr. Seksaria’s,,as between him and the appellant 
company. There is nothing in the sub-sale agreement to shift the obligation from 
the vendor. At that date he had failed in his duty to the company, not the less 
because the cause of his failure was the Maharajah’s breach towards him. It is 
true that before. instituting the’ present suit the appellant company did not go 
through the formality of notifying to Mr. Seksaria that it would assert its legal 
rights against him, either for breach of his obligation under s. 55(7) (g) of the 


Transfer of Property Act or under s. 69 of the Indian Contract Act (a section which - 


will be more fully considered later). But why should it? The fgcts spoke for 
themselves, and the immediate purpose both of Mr. Seksaria and the appellant 
company, once the property had been saved from forced sale, was to Join together 
in a suit to recover from the persons primarily liable the amount of money that 
had been expended. It seems to their Lordships neither right in law nor just in 
practice, once it be conceded that the Maharajah had undertaken to Mr. Seksaria 
that‘he would clear off these taxes, that the Maharajah should be absolved from 
liability merely because Mr. Seksaria had not gone through the procedure of paying 
over to the appellant company, his co-plaintiff in the suit, the sum of money which 
he would certainly have to make good to it unless it could obtain indemnity from 
the Maharajah or the trustees direct. 

It is now necessary to consider what are the rights of.the company. In their 


Lordships’ view those rights are to be found in s. 69 of the Indian Contract Act.. 


That section runs as follows :— 
“A person who is interested in the payment of money which another is bound by law to pay, 
and who therefore pays it, is entitled to be reimbursed by the other.” 


The learned Judges of the High Court in appeal held that the appellant company 
could not establish a right under this section because it was not interested in the 
een of the money that it paid. The view that it was not “interested” was 

ased on the fact that at the date of the payment the company had no property 
interest in the mills in respect of which the taxes were claimed. And, in accordance 
with this view, the company’s payment was described by the learned Judges 
as a voluntary one. Ta their Lordships it seems to have been very unlike a 
voluntary payment. The company had contracted to buy these mills, and they 
were imminently threatened with a forced sale which would; of course, defeat its 

urchase. Money had to be found for the taxes if the mills were to be saved. 

either the Maharajah nor the Trustees showed any sign of paying the Municipality. 
So the appellant company paid. But to describe it in those circumstances as 
having made a voluntary payment appears to their Lordships to involve some 
misuse of language. Nor do they appreciate why it should not properly be. describ- 


# 


ed as interested in the payment. In any ordinary use of language the company . 


was interested in the taxes being paid at the time when they were paid since only 
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“through the payment could it realise the fruit of the contract that it had entered 
into. The words themselves do not require that a person to be interested in a 
payment should at the same time have a legal proprietary interest in the property 
in respect of which the payment is made. It is no doubt true that there have been 
decisions which have tested whether a person was interested in a payment by 
ascertaining whether he had such a proprietary interest. It may be a good test 

- in appropriate circumstances. But it would be a sad fallacy to deduce from the 
circumstance that a person may be interested in a payment because he has an 

„interest in the property to which it relates the conclusion that no one who has not 
an interest in a property can be interested in a payment made in respect of that 
property. In. truth s. 69 invites no such judicial limitation. - The section is part 

. of a chapter of the Contract Act devoted to “Quasi Contract.” The phrase itself 
ig no doubt taken from a familiar branch of the English common law, although 
there is no reason to suppose that the Indian Contract Act was intended to do no 
more than to reproduce in compendious phrases the precise doctrines of the English 
law of contract. But the general purport of the section is reasonably clear :, 
to afford to a person who pays money in furtheranée of some existing interest an 
indemnity in respect of the payment against any other person who, rather than he, 
could have been made liable at law to make the payment. So interpreted, s. 69 
appears to their Lordships to apply aptly to the payment made by the appellant 
company in this case. rn, 

-The Maharajah was bound to pay this money in the sense that he had made a 
legally enforceable contract with Mr. Seksaria to pay it. Unless the words “bound 
by law to pay,” where they occur in the section, exclude those obligations of law 
which arise tnter partes, whether by contract or by tort, and embrace no more than 
those public duties which are imposed by statute or general law, the Maharajah 
was a person from whom reimbursement could be claimed under the section. 
But their Lordships think that the words extend to any obligation which is an 
effective bond in law. Certainly the common law of England afforded a right of 
indemnity to.one who had paid “under compulsion of law,” against the true 
obligor without limiting > the circumstances in which the latter’s liability had 
arisen. Certainly too there is authority in the Courts of India for the proposition 
that “ bound by law” covers obligations of contract or tort. Accepting this 
interpretation, as their Lordships do, they hold that the act of payment by the 
appellant company gave to it a right of action against the Maharajah to obtain 
reimbursement of the sums so paid. Thus, as against him, both the plaintiffs in 
this suit ought to have been held to have good, though alternative, rights of action. 

Nor does this exhaust the plaintiffs’ rights. Not only did the appellant 
company’s. payment exonerate the Maharajah from his contractual bond but it 
at the same time exonerated the trustees from whatever liability: they may have 
had to the Municipality by virtue of the provisions’of s. 146 of the Bombay Munici- 
pal Act of 1888. Their Lordships have. had placed before them on behalf of the 
trustees all that can properly be said in support of the argument that there is no 
sufficient ground for holding them to have been under any such liability. The 
‘conveyance of March 25, 1989, shows, it was said, that the mills were land held 
immediately from the Government: in such a case sub-s. (7) of-s. 146 applies and 
it is only the “ actual occupier” from whom the taxes may be levied. The trustees 
may have been in possession up to September 9, 1987, but that is not to say that 
they were in occupation : the more likely occupiers were a firm, Messrs. Brady & Co., 
who were acting as the trustees’ agents in looking after the property. Their 
Lordships have given careful consideration to the argument, but they are unable 
to feel any doubt that s. 146 does operate to make the trustees themselves primarily 
liable for the taxes that accrued during their period of possession. That they 
were in-possession from about October, 1988, until Mr. Seksaria took over is found 
as a fact by the trial Judge, and this fact is accepted by the Judges on appeal. 
There may in certain circumstances be a distinction between “actual occupation’? 
and “legal possession,” but their Lordships can see no'reason at all to suppose 
that any such distinction existed in this case. The position which, Messrs. Brady 
& Co. held is described in the trustees’ own statement of defence: they are stated 
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to have been in charge of the mills on behalf of the trustees. It is impossible that ° 

they could have been the occupiers for the purposes of s. 146(7), since such an 

occupier is described in the section as “holding” from Government or certain other 
persons. But if the occupiers were'not Messrs. Brady & Co., who else could have 
been except the trustees who had the possession ?- It is of some interest to see, 

_ although the legal question whether the trustees were liable for the taxes or not 

does not depend on the attitude of the parties or their advisers, that the trustees’ - 

solicitors -had obviously been treating their clients as liable to the Municipality 
long before the Maharajah sold the mills to Mr. Seksaria. Indeed it was on oer 

- representation that the assessment of the mills was reduced. - 

The result is that s. 69 of the Indian Contract Act affords to the peaks com- 
pany an additional right of recourse against the trustees, since its discharge of -the, 
outstanding taxes exonerated the trustees who were primarily liable by virtue of the — 
- Municipal Act. 

l Their Lordships are of opinion therefore that both these appeals should succeed. 
` The two decrees of.the High Court (in appeal) dated November 8, 1948, -should be 
‘set aside and the decree of the High Court (in original civil jurisdiction) dated 

January 15, 1948, should be restored in so far as it gives judgment against the 

Maharajah in the sum of Rs. 95,680-12-0 and interest. There should also be judgment 

for the appellant company in ‘the same sum with interest against, the trustees, it 

being declared that the appellants’ rights against the respective respondents are 
alternative and that they are to be at their election which.they are to pursue. 

Having regard to the special relationship between the Maharajah on the one hand 

and the trustees on the other their Lordships think that vt will be done if the 

Maharajah is ordered to pay. to the appellants the plaintiffs’ costs of the suit u 

to and including the trial in the first Court without distinguishing between their 

costs as against the several respondents: and if the Maharajah is ordered to pay 
to the appellants the costs incurred by Mr. Seksaria and’ the. appellant company 
as-respondents to his appeal to the High Court, and the trustees are ordered to 
pay to the appellant company its costs of its appeal to the High Court. | Their 
Lordships have ‘humbly advised His Majesty accordingly.  . 
The Maharajah must pay the appellants’ costs of this appeal. 


‘Solicitors for appellants : Lattey & Dawe. ` ` Appeals allowed. 
Solicitors for Ioa AOR Rogers.& Nevill. ` l . 
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Custom—Customary right whether can be claimed in respect of public at lorge—Dedivation of piece 
of land in favour of inhabitants of village—Whether such claim known in law—-Doctrine of 
lost grant whether applicable to rights of inhabitants of locality to continue ancient and established 
user of land. 

A customary right can exist only in sdintlon to the, inhabitants of a district and it cannot 
be claimed in respect of the public:at large. The custom, if established; makes the local 
law of the district and it creates a right in each of the inhabitants- ‘irrespective of his Sets 

~ orinterest in any particular property. ; : 

g Asrabulla v. Kiamatullat and Fitch v. Rawling, referred to ` e ES 

Dedication.of a piece of land to a limited section of the public, such as the inhabitahts of n 
village, is a claim unknown in law, and evidence limited to such special user’ weuld hot 

justify a finding of dedication. 

Poole v. Huskinson,® Hildreth v: Adamson‘ and Vestry of Bermondsey v. Brown,” stated’ to. 

A right exercisable by the inhabitants of a village frem time to time is neither. attached 
to any estate in land nor is it such a right as is capable of being made the subject of a 
grant. The doctrine of lost grant has no application to such rights as those of the inhabitants 
of a particular locality to continue an ancient and established user of some piece of eo 
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Lord Rancurre. This appeal is concerned with the legal status of two parcels 
of land comprising 8-90 acres in all in the village of Byree, Killa Darpan, district 
Cuttack, Orissa. These two parcels, which may conveniently be referred to as 
“the disputed atea,” are themselves part of a plot No. 1990-2401 in the same 
village, the plot lying to the west of the Bengal-Nagpur railway line which 
intersects the village. The documents in this case, not excluding the judgments, 
do not make it always an easy‘task to determine whether the whole plot No. 1999- 
‘2401 is not more properly the subject of dispute than that portion of it which is 
described as the disputed area. In fact all the relevant evidence bears as much 
_ upon the status of the larger as of the smaller area. However that may be, the 
appellants’ case is that the disputed area must be recognised in law as a cremation 
ground of the village and that, it being so, no part of the site can be made available 
for the purposes of. private industry. The respondents Rangalal, Lachminarayan 
and Balu Ram, on the,other hand, maintain that the disputed area has been validly 
granted to them or some of them by the Zamindar of the Killa Darpan estate and | 
that they are entitled to occupy the site for the purposes of a rice mill which at 
the date of the institution of the suit they were proceeding to erect upon it. 

In the first Court, the Court of the Munsiff of Jajpur, questions were raised 
as to the form of the suit and as to whether the-necessary parties were before the 
Court. Issues were framed’ with-regard to these points. The learned Munsiff 
decided these issues in favour of the appellants, who were plaintiffs in the suit. 
Neither of the intervening Courts expressed any disagreement with his holding ` 
on these issues, and no point with regard to them was pressed in argument before ` 
their Lordships. It may be taken therefore that the appellants, of whom the third 
is in fact the owner of an existing rice mill in‘the same village, are entitled to 
maintain the sult in a representative capacity on behalf of the villagers and that 
the suit is not defective in form by reason of the non-joinder of the Zamindar or 
of the Collector. - ° | 

The important issue:for the purposes of the appeal therefore is that which was 
No. 5 of the issues framed by the trial Judge. It was expressed as follows :— 
“Is the disputed land a Sarbasadharan cremation ground?” This question, 
which can hardly be regarded as other than a mixed question of law and fact, 
received a diversity of answers in the Courts below. The appellants, as they were 
entitled to, confined their plaint to the allegation of fact that “ the said plot has 
been reserved from time immemorial and the people of the locality are using it for 
the said purpose from generation to generation,” without pleading any special 
legal conclusion from these facts. At the trial their advocate disclaimed any 
intention of basing his case on an easement or ‘prescriptive right, and the Munsiff, 
treating the claim as one of an alleged customary right, held that the evidence was 
insufficient to establish the existence of such a right. He further held that a 
claim based on presumption of lost grant must necessarily fail, since no such 
. presumption could be made in favour of villagers “ who constitute a fluctuating 
and unascertained body of persons.” ` The Additional Subordinate Judge before 
‘ whom the case went on first appeal; while noting that the appellants did not depend 
on any, right of easement, held that on the evidence there had been a *‘dedication”’ 
of the land for use as cremation or burial ground. He rejected the view that the 
appellants’ case was based upon “any customary right of user” and expressed 
his final conclusion on a review of the evidence with the words “ In my opinion 
the reservation of the lands....amounts to. dedication or a regrant by the 
landlord.” -On-second appeal in the High Court of Patna, the Judge, Mr. Justice 
Shearer, held that it was impossible to say that anvthing amounting to a dedication 
of the land had occurred in this case and; so holding, reversed the judgment of the 
Additional Subordinate Judge on first appeal and dismissed the appellants’ suit. 
It will be seen that.in the course of these various hearings the original basis of the 
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claim, that of customary right, appears to have become obscured by othe? and more 
complicated legal conceptions. The words of Lord Macnaghten, when delivering 
the judgment of this Board in Bholanath Nundi v, Midnapore Zamindary company, 
Limited.,) are singularly apposite to the present case (p. 81) : 

“It appears to their Lordships that on proof of the fa: t of enjoyment from time nmnestierial 
there could be no difficulty in the way of the Court finding a legal origin for the right claimed. 
Unfortunately however (in the lower Ccurts) the question was overlaid, and in some measure 
obscured, by copious references to English authorities and by the application of principles or 
doctrines, more or less refined, founded on legal conceptions not altogether in harmony with 
Eastern notions.” 

It is necessary at this stage to notice the primary submission that was made 
to their Lordships on behalf 6f the appellants. This was founded on the well known 
s. 100 of the Civil Procedure Code which prohibits a second appeal on questions of 
fact. The Subordinate Judge on first appeal had found that there had been a 
dedication or lost grant of the disputed area for the purposes claimed, and this, 

it was said, was a finding of fact that could not be disturbed on second appeal. 

Therefore the judgment of the Subordinate Judge had been wrongly reversed and 
ought now to be restored. Their Lordships regard it as impossible to treat this 
appeal in this way. There is more than one objection to doing so. Issue No. 5 
is essentially a mixed question of law and fact. There are findings of fact by the 
Subordinate Judge which must indeed be accepted as binding in any consideration 
of this matter on further appeal : but his actual conclusion that there had been a 
dedication or lost grant is more properly regarded as a proposition of law derived 
from those-facts than as a finding of fact itself. There is an abundance of reported 
authority on the application of s. 100 of the Code of Civil Procedure, though it 
_would be too much to say that there are not some decisions that are difficult to 
reconcile with the main line of authority. It is unnecessary to review them for 
the purposes of this appeal. It is enough to quote two passages from past decisions 
of this Board. “The facts found need not be questioned. It is the soundness of 
the conclusions from them that is in question and this is a matter of law” (see 
Ram Gopal v. Shamskhaton*). “The proper legal effect of a proved fact is neces- 
sarily a question of law” (see Nafar Chandra Pal v. Shukur.’) 

But, apart from this, the conclusion at which the learned Subordinate Judge 
arrived with his finding that there had been dedication or lost grant is on the 
face of it defective in law., These are words of art in English law and the learned 
Judge does not explain how they can be invoked to determine rights in India and 
yet released from their essential terms. He may have been right in the result in 
thinking that the respondents were in the wrong. That must be considered later. 
But if the legal doctrines of English law, on which dedication and lost grant depend, 
are to be resorted to for the purpose of settling the disputes of this Indian village, 
then the learned Judge was wrong in decreeing the appellants’ suit. It is essentially 
a suit to establish the rights of the villagers in the disputed area. No one claimed 
or spoke of the land as subject to the rights of the general public nor indeed would 
it be easy to give a meaning to such a conception as applied to a cremation ground 
in a particular village. But dedication is only known to English law-as something 
equivalent to an irrevocable licence granted by the owner of soil to the use of the 
public. Dedication of a piece of land to a.limited section of the public, such as the 
inhabitants of a village, is a claim unknown in law, and evidence limited to such 
special user would not justify a finding of dedication’ (see Poole v. Huskinson,‘ - 
Hildreth v. Adamson,’ and Vestry of Bermondsey v. Brown.*) Much the same result 
might well be achieved by the creation of a charitable trust binding the land, but 
that is not dedication nor is it in question here. At no stage of the hearing is 
there any record of a claim that the village community constitutes a corporation 
administering a trust for some classes of its inhabitants; nor was any such argument 
advanced before their Lordships. 
` The doctrine of lost grant gives no firmer basis for the appellants’ case. This 
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doctrine originated as aetechnical ave to enable title to be madé by prescription 
despite the impossibility of proving “immemorial user.” By English comman 
law prescription had to run from time immemorial which by convention began in 
the year 1189. Ifit was possible to démonstrate that the user in question, though 
ancient, originated since 1189, the proof of title by the prescription of immemorial] 
user failed. To get round this difficulty Judges allowed or even encouraged j juries 

to find that the right in question, though less ancient than 1189, originated i in a 
lost grant since that date. Thus the right acquired the necessary legal origin. 

But such a right, just as much as an easement, had to be attached to and to descend 

with an estate : moreover, since it originated in grant, its owners, whether original 
or by devolution, had to be such persons as were capable of: being the recipients of a 
grant under English law. A right exercisable by the inhabitants of a village 
from time to time is neither attached to any estate in land nor is it such a right as is 
capable of being made the subject of a grant. There are no admissible grantees. 

In fact the doctrine of lost grant has no application to such rights as those of the 
inhabitants of a particular locality to continue an ancient and established user 
of some piece of land. ; 

In their Lordships’ view the true legal basis of such rights lies in custom. This 
is as much the case in India as it would be in England. Indeed this is the view 
which is fully set out in the judgment of Mr, Justice B. K. Mukherjea in Asrabulla 
v. Kiamatulla. A customary right can exist only in relation to the inhabitants 
of.a district and it cannot be claimed in respect of the public at large (Fitch v. 
Raaling*). The custom, if established, makes the local law of the district and it 
creates a right in each of the inhabitants irrespective of his estate or interest in 
any particular property. The Courts of England have upheld many customs 
in different parts of the countryside which have had the effect of binding some , 
piece of land to the perpetual service of the village or district. The claims so 
upheld are not different in any essential respect from the claim to the cremation 
ground in the village of Byree which is in question here. -A custom for the inhabi- 
tants to dance upon a piece of ground for their recreation (Abbot v. Weekly’) : a custom 
to use a close for exercise and play at all kinds of lawful games, sports and pastimes 
(Fitch. v. Rawling, supra): a custom to enter upon certain land, erect a maypole 
thereon and dance round and about it (Hall v. Nottingham’). ‘What the Courts 
have required of a custom, if the law is to uphold it as a right, is that it should be 
immemorial in origin, certain and reasonable in nature and continuous in use. 
It is by these tests that the appellants’ claim in this case must be tried. 

The evidence adduced at the trial was in some respects conflicting. But any 
appeal in a Court above the first appellate Court must necessarily proceed on the 
basis of such relevant findings of fact as were made by the Additional Subordinate 
Judge in his review of the evidence. These findings may be summarised in three 
points. Firstly, he was satisfied that “the suit lands are used for generations as 
cremation or burial ground.” Secondly, he held that their appropriation for this 
purpose did not originate with the Provincial Settlement.of 1901, at which date 
the-plot 1990-2401 was entered’in the published record as Smasan ground, with 
the added note “These numbers are képt in reserve for cremation of dead bodies 
by the a (public).” His finding was that, while this entry supported 
the villagers’ claim to rights in the land, it was absurd to suggest that it wds only 
at that time that the user of it as a cremation ground began. The villagers, he 

said, have been there from time immemorial: no settlement papers had. been 
produced to show that other plots were previously in use gs cremation grounds : 
and the necessity for cremation ground could hardly have been felt for the first 
time at the date of the settlement. Thirdly, he did not accept the view that the 
user had been, abandoned. 

From these findings it would seem reasonable to infer the existence of a village 
custom to which-the law could attach legal sanction. , It seems beyond dispute 
that itis a question ‘of law whether maca a custom is to be recognised or not, although 


1 987] A. I. R. Cal. 245. 8 (1798) 1 Levinz 176. 
2 (1795) 2 H. BI. 894. : 4 (1875) 1 Ex. D.1. 
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the facts upon which the question is to be decided cannot" be a matter of appeal 
beyond the first appellate Court (see Ram Bilas v. Lal Bahadur, Tajammul Husain 


v. Banwari Lal? Kumarappa Reddi v. Manazala Goundan,’ and Kailash Chandra ` 


Datta v. Padmakisore Roy‘). At this point it is necessary to notice the reasons 
which led the Munsiff in the first Court and Mr. Justice Shearer on second appeal to 
regard the appellants’ claim as unmaintainable. They have been referred to already. 
The Munsiff, who did treat the claim as one based primarily on customary right, 


dismissed the suit because he thought that the evidence was insufficient to establish’ 


such a right. But his view of the effect of the evidence as a whole was materially 
different from that which was adopted by the Additional Subordinate Judge on first 
appeal, and it is the latter which must govern the consideration of the question be- 


fore this Board. In particular heseems to have found that the disputed area had | 
fallen into disuse as cremation ground and that the villagers had given up the use- 


of it for this purpose within living memory. This finding was clearly not adopted 
on first appeal. Mr. Justice Shearer, on the other hand, concentrated his considera- 
tion of the appeal before him upon two issues, firstly, whether the Court below had 
misdirected itself, as he held that it had, in deciding the present case by reference 
to reported dedisions relating to Muslim graveyards, and, secondly, whether the 
evidence, in particular’the entries in the Record-of-rights at the time of the 1901 
Settlement, ought to be treated as amounting to a legal dedication of the land for 
this purpose. No doubt he was led to take this course by the form of the judgment 
in the Court appealed from, but the result was unfortunate, since no consideration 
was given to what was the original and what is in their Lordships’ view the natural 
basis of the appellants’ claim—customary right. The learned Judge was very 
definitely of the opinion that it would be to misunderstand the position to hold that 
any entry made-in the Record-of-Rights at the time of the settlement operations 
ought to be construed as evidence of a contemporaneous dedication. That may 
be so; though even on this point the Judge’s observations seem to apply more 
to settlement operations in general than to what is recorded ag having taken 
place in connection with. this particular Killa Darpan estate, which was a perma- 
nently settled one. It must be remembered that contemporaneously with the 
entries in the Record-of-rights the officer who carried out the settlement of this 
estate stated in his published report with regard to the settlement “ Areas reserved 
for public use. These have been reserved after careful enquiry and with the 
agreement of both landlords and tenants, (1) for pasturage and cremation, and 
(2) for public uses. The proprietor took care to exclude culturable areas from 
these.” But, however this may be, the question whether there: was a dedication 
in connection with the 1901'Settlement is not really the question at issue. Despite 
some inconsistency of statement the Subordinate Judge had clearly held that 
what he called the dedication had taken plate at a date long anterior to the settle- 
ment operations and that what was recorded at that time, though important 
confirmatory. evidence, as indeed ‘it is, was merely part of the evidence that 
established the “dedication.” As a consequence of this the judgment which is 
now under appeal’ before their Lordships’ Roard can hardly be regarded as a fully 
satisfactory treatment of the issues involved in the present case. 

Their Lordships consider that the appellants have made out their case that the 
disputed area is bound by custom to be reserved as the vi cremation ground. 
The respondents did not maintain that such a right could not legally exist in India. 
They stressed—and there is, of course, force in the distinction—that a piece of 
land covering several acres used for Hindu cremation is something very different 
from a Christian or Muslim burial ground. And there are substantial differences 
between it and the burning ghat which came under consideration in the Chairman 
of the Howrah Muncipality v. Khetra Krishna Mitra.’ But these differences bear 
upon the probability of any defined area of land being permanently reserved for 
cremation in a village; they do not destroy the legal possibility.of such a reserva- 

„tion if the evidence supports it. The respondents’ main argument turned on the 


1 neo I. L. R. 80 All. 811, F.B. 4 (1017) I. L. R. 45 Cal. 285. 
2 (1925) I. L. R. 48 All. 77. 5 (19086) 4 C. L. J. 848. 
a (1917) I. L. R. 41 Mad. 874, F.B. 
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proposition that the obligations of the proprietor of the estate towards the villagers 

wag limited to providing them with a satisfactory area for cremation purposes. 

‘So long as at any given time adequate land was made available for the purpose, no 

particular piece of his land was bound to be reserved by him. Their Lordships 

have found it impossible to accept this view of the legal relationship between the 

‘proprietor and the villagers. It must be founded either on law or fact or a combi- 

nation of the two. If on fact, there seems no satisfactory evidence in the case to 
support it, and the argument really amounts to no more than saying that the 
findings of fact which were made on first appeal misconceived the position. If on 
law, no authority was cited. to suggest that the legal relationship of proprietor and 

‘villagers, even if it be such as the respondents contend, is so unalterable that it 

‘cannot be modified by such immemorial user-as is spoken to in this case. 

. The appeal therefore must be allowed, the decree of September 24, 1948, of the 
Patna High Court, set aside and the decree dated September 12, 1989, of the 
Additional Subordinate Judge at Cuttack restored with one modification. . It 

contained an order upon defendants Nos. Z and 8 in the suit to remove their mills, 
buildings, machinery and other structures from the land within one month, so as 
to restore the land to its'original condition and render it useful as cremation or 
burial ground. The respondents have pointed out there was no issue in this case 

‘as to a burial ground and that the Judge ought not therefore to have allowed any 

right in respect of it. Their Lordships agree with this, and the words “ or burial 
ground ” should be struck out of the order accordingly. Any sums which the 
appellants have paid to the respondents under orders of the Courts below must 
be repaid to them, and the respondent Rangalal must pay to the appellants their 
costs of the appeal in the High Court. Their Lordships will humbly advise His 
Majesty to this effect. The respondents Rangalal, Lachminarayan and Balu Ram 
must pay the appellants’ costs of the appeal before this Board. 


Solicitors for appellants: W. W. Box & Co. a Appeal ‘allowed. 
Solicitors for respondents: Douglas Grant & Dold. 


Present: Lord MacDermott, Lord Reed, and Sir John Beaumont. ` 
T. A. MENON v. THE KING.* 


Criminal Procedure Code (Act V of 1898), Sec. 197—Grant of sanction—Governor—S pecification 
of Court. 

It isnotopento the Governor of a Province to, while according a sanction to prosecute, 
specify a Court under s. 197 (2) of the Code of Criminal Procedure, 1898, unless he has given 
the sanction under s. 197(Z) of the Code. - He has no power to specify a Court in any other 
case. He cannot acquire power to specify a Court in a cage to which s. 197(7) does not 
apply, by coupling the specification with an unnecessary sanction. 

Gill v, The King,* referred to. 


Tue facts appear sufficiently from the judgment? 


J. M. Pringle K. C., Charles Bagram and A. G. P. Pullan, for the appellant. 
Sir Walter Monckton K.C. and R. K. Handoo, for the King. 


Lord Rem. In 1984 the appellant was appointed to the Indian Civil Service. 
During 1948 he was employed as Additional District Magistrate at Midnapore, 
and while so employed he was concerned in the investigation of a charge of bribery 
against Dr. Panda, a sub assistant surgeon of the Bengal Nagpur Railway. While 
` the case against Dr. Panda was still underinvestigation, the appellant was transfer- 

red from Midnapore and he went to Calcutta where he stayed for a time. It was 
alleged that on December 20, 1948, while in Calcutta he received a bribe from 
Dr. Panda and he was suspended. On July 6, 1943, the following order was made 
-by the Governor of Bengal : , > 


-* Decided, November 7, 1949. Appeal from 1 (1948) L. R. 751. A. 41, 
Calcutta, i g.c. 50 Bom. L. R. 487. 
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“In exercise of the powers conferred by sub-s. (1)(b) and sub-s, (2) of s. 197 of the Code of 
Criminal Procedure (Act V of 1898) the Governor is pleased to acccrd sanction to the prosecution 
of Mr. T. A. Menon of the Indian Civil Service under suspension in respect of ; 

(a) an offence under s. 161 of the Indian Penal Code. 

(b) an offence under s. 165 of the Indian Penal Code. 

(c) an offence under s. 420 of the Indian Penal Code. ‘ 

(d) an offence under s. 1208 of the Indian Penal Code read with s. 161 of the Indian Penal 


(e) an offence under s. 1208 of the Indian Penal Code read with s. 165 of the Indian Penal 
i l 3 
(f). av offence under s. 1208 of the Indian Penal Code read with s. 420 of the Indian Penal . 


(g) Any other offence or offences as may be found to have been committed by him, 
and to direct that the trial of the case should be held in the Court of the Chief Presidency 
Magistrate, Calcutta.’ - 2 f 

Immediately thereafter proceedings were instituted against the- appellant in the 
Court of the Chief Presidency Magistrate who took cognisance of the case. The 
appellant objected to the jurisdiction of this Court, but before anything further 
was done an order was made by the Legislative Department of the Government 
of India as follows : 

‘t In exercise of the powers conferred by sub-s. (1) of s. 5 of the Criminal Law Amendment ` 
Ordinance of 1048 (XXLX of 1943) the Central Government is pleased to alot for trial to the First 
Tribunal with Headquarters at Calcutta the case specified in the Schedule hereto annexed.” 

Included in the schedule were the names of the appellant and his clerk N. C. 
Menon, arid the offences charged against each, among those charged against the 
appellant being an offence under s. 161 of the Indian Penal Code. 

r further procedure a charge was framed against the appellant in the 
following terms : ‘t ' ~ a 

“That you on or about December 20, 1948, at Jhotytolla Road, Calcutta being a public servant 
as a member of Indian Civil Service accepted from Dr. S. N. Panda a sum of Rs. 50) as gratification 
other than legal remuneration as a motive for showing favour in the exercise of your Official 
functions to the said Dr. S. N. Panda in the matter of hushing up a case of alleged bribery against 
the said Dr. S. N. Panda or for rendering or attempting to render services to the said Dr. Panda 
by getting the said case hushed up with such public servant or servants as may bè concerned in the 
proceedings against the-said Dr. Panda and thereby committed an offence punishable under 
3, 161 of the Indian Penal Code and within the cognizance of this Tribunal and we hereby direct 
that you be tried by the said Court on the said charge. Dated, January 5, 1949.” 

The appellant and his clerk were tried by the Tribunal, and on April 25, 1946, 
both were convicted and sentenced. The appellant appealed against this conviction 
to the High Court at Fort William : on February 14, 1947,-his appeal was dismissed. 
On July 8, 1947, the appellant was by Order in Council granted special leave to 
appeal to His Majesty in Council. The terms of this Order are important because 
they limit the grounds on which the appellant is entitled to base his appeal. The 
report of the Judicial Committee which was approved by the Order in Council and 
is quoted there begins by narrating the procedure in the case and proceeds : 

“that the petitioner’ (now the appellant) ‘‘submits that the trial by the Tribunal was invalid 
by reason of the fact that the sanction granted by the Governor was a sanction for the prosecution 
of the petitioner in the Court of the Chief Presidency Magistrate and not by the Tribunal.” 


There followed the report in these terms : 

“Their Lordships do this day agree humbly to report-to Your Majesty as their opinion that 
leave ought to be granted to the petitioner to enter and prosecute his appeal against the judgment 
òf the High Court of Judicature at Fort William in Bengal dated February 14,1947, but.that the 
appeal ought to be limited to the question of law in regard to the sanction given under s. 197 
of the Code of Criminal Procedure 1898.”' 

This report was made before the decision in Gill v. The King Before that 
decision it was not certain that sanction under s. 197(Z) of the Code of Criminal 
Procedure was not necessary before a public servant to whom that section applies. . 
could be prosecuted for an offence against s. 161 of the Indian Penal Code. 


1 (1948) L. R. 75 LA. 41, s.c. 50 Bom. L. R. 487. 
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The first argument which counsel for the appellant sought to present in this 
appeal may be summarised thus: Gill’s case shows that sanction was not required 
in this case, so it was ultra vires of the Governor to give sanction and equally ultra 
vires to direct in what Court the trial should be held. Without the latter direction 
the case could never have come before the Chief Presidency Magistrate, and if it 
was not properly before him it cannot properly have been transferred to the 
Special Tribunal. Therefore that Tribunal had no jurisdiction and the appeal 
should succeed on that ground. No doubt the argument does bring in a question 
about the Governor’s sanction, but it certainly does not raise “ the question of 
law in regard to the sanction ” to which the Order in Council refers. That question 
is set out in the Order in Council and is whether the trial by the Tribunal was 
invalid by reason of the fact that the sanction granted was a sanction for prosecu- 
tion in the Court of the Chief Presidency Magistrate and not by the Tribunal, 
which is a.very different matter. Their Lordships therefore cannot entertain 
this argument. 

The other. argument submitted was in different form. It was that this casc 
was incapable of transfer from the Court of the Chief Presidency Magistrate by 
allotment to a Special Tribunal under s. 5 of the Criminal Law Amendment 
Ordinance 1948, because that section does not apply to a case when a Governor 
has already specified the Court before which the trial is to be held. But there is 
no ground for any such argument unless the specification of the Court by the 
Governor was a valid specification. A Governor cannot specify a Court under 
s. 197(2) of the Code of Criminal Procedure unless he has given a sanction under 
s.197(7). He has no power to specify a Court in any other case. Gills case makes 
it clear that no sanction was necessary in this case and in their Lordships’ judgment 
a Governor cannot acquire power to specify a Court in a case to which s. 197(7) 
does not apply by coupling the specification with an unnecessary sanction, As the 
sanction in this case was unnecessary, the specification of a Court could not have 
the effect whic the appellant seeks to attribute to it and therefore the argument 
must fail. Their Lordships do not find it necessary to consider whether in a case 
where a sanction is necessary it would be competent to transfer the case from the 
Court specified by the Governor to a Special Tribunal. 

Their Lordships will humbly advise His Majesty that this appeal should be 
dismissed. i 


Solicitors for appellant: Hy. S. L. Polak & Co. 5 
Solicitor for the King : Solicitor, High Commissioner for India. 


Appeal dismissed, 


Present : Lord Simonds, Sir John Beaumont and Str Lionel Leach. 
SANMUEKHSING v. THE KING.* 


Criminal Procedure Code (Act V of 1898), Sec. 195(1) (c)—Document produced or given in evidence 
in Court alleged to be forged-—-Whether Court’s complaint necessary to institute proceedings in 
case of copy of such document produced in Court. 

Section 195(1) (c) of the Criminal Procedure Code, 1898, refers to a document alleged to 
be forged and not to a copy of it. 
l Girdhari Lal v. Emperor,) approved. 
Tue facts appear in the judgment of the Board. 


P. Dinglefoot and Alfred Stone, for the appellant. 
J. M. Pringle K. C. and J. M. R. Jayakar, for the King. 


Loro Srwonps. Their Lordships, having at the conclusion of the hearing inti- 
mated that they would humbly advise His Majesty to dismiss this appeal, now 
give their reasons. . 


*Decided, November 7, 1949. Appeal from 1 [1925] A. T. R. Oudh 418. 
the Chief Court of Sind. 
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This is an appeal by special leave from an order of the Chief Court of Sjnd, 
in its appellate criminal jurisdiction, dated July 18, 1945, which summarily 
dismissed the appeal of the appellants from the conviction and sentences passed 
on them on March 24, 1945, by a Judge of the said Court, exercising Sessions Court 

_ jurisdiction, who, in accordance with the majority verdict of a jury, found (1) 
both of them guilty of being parties to a criminal conspiracy to cheat one Rochiram 
Asoomal Canser (s. 120B read with s. 420 of the Indian Penal Code): (2) the first 
appellant guilty of having, in pursuance of the said conspiracy, forged two docu- 
ments (referred to in the record as exs. A and B) purporting to be an agreement 
in duplicate executed at Lahore by a fictitious person called Dr. S. C. Rao, described 
therein as ‘“ General Manager, Herbarium Lahore,” and at Karachi by the said 
Rochiram as “ Chairman, Sunderson Limited,” wherein receipt of Rs. 8,000 as 
paid by the first appellant to the Herbarium on behalf of Rochiram, was acknow- 
ledged (s. 467, Indian Penal Code.): (8) the second appellant guilty in pursu- 
ance of the said conspiracy of having aided and abetted the first appellant in 
forging the said documents (s. 467 read with s. 109, Indian Penal Code.): (4) 
both of the appellants guilty of having, in pursuance of the said conspiracy, 
fraudulently and dishonestly used the said documents in an attempt to induce 
Rochiram to pay to them Rs. 8,000 (s. 471, Indian Penal Code.) ; and sentenced 
the first appellant to rigorous imprisonment for eighteen months under (1), for 
five years under (2) and for five years under (4); and the second appellant to 
rigorous imprisonment for eighteen months under (1), for two years under (3) and 
to two years under (4); and directed the sentences in each case to run concurrently. 

It will be observed that the appellants were charged with forging or abetting 
the forgery of certain documents and were convicted of this offence. Itis contended 
on their behalf that the Court had no jurisdiction to try them for this offence 
because by s. 195(Z) (ce) of the Code of Criminal Procedure a Court is barred from 

ing cognisance y 4 

“pf any offence described in section 463 cr punishable under section 471, section 475 or 
section 476 of the Indian Penal Code when the offence is alleged to have been committed by a party 
to any proceeding in any Court in respect of a document produced or given in evidencevin such 
proceeding except on the complaint in writing of such Court or some other Court to which such 
Court is subordinate.” 
It was urged on behalf of the appellants that the documents in respect of which 
the charge of forgery was laid had been produced or given in evidence in certain 
proceedings in the Magistrate’s Court at Lahore, that the Lahore Magistrate had 
made no such complaint in writing as s. 195 prescribed, and that accordingly that 
section barred the jurisdiction of the Chief Court of Sind. 

It appears however to their Lordships that this challenge, which was no doubt 
the substantial ground upon which special leave to appeal was given, is based upon 
a misapprehension of the facts. For upon a further examination of them it is 
clear that the documents in question were not in fact produced or given in evidence 
in the Lahore Court, but on the contrary there were produced in that Court docu- 
ments which purported to be copies (but without the names of the executants) 
of the-documents alleged to be forged. In these circumstances their Lordships 
think it plain that s. 195(Z) (c) cannot operate as a bar. They concur in the 
opinion expressed by the Chief Court of Oudh in Girdharit Lal v. Emperor! 
that the section can only refer to the document alleged to be forged, not to a copy 
of it. This view-which accords with the plain grammatical meaning of the words 
is supported by the practical common sense of the matter, for, as was observed in 
that Court, the Court before which a copy of a document is Nii is not really 
in a position to express any opinion upon the genuineness of the original. It was 
suggested that a forged document might at least be said to be “given in evidence” 
if a copy was produced, but it appears to their Lordships that, though by production 
of a copy secondary evidence of the contents of a document might be said to be 
given, the fo document itself would not thus be given in evidence. 

This ground of appeal therefore fails. 


1 [1925] A. I. R. Oudh 418. 
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Numerous other grounds of appeal were urged by learned counsel for the 
appellants, all of which their Lordships have carefully examined. The appeals 
to the Chief Court of Sind having been summarily dismissed, their Lordships have 
not the advantage of knowing how far the learned Judges of that Court were 
influenced by s. 587 of the Code of Criminal Procedure, but their Lordships are 
satisfied upon a review of the whole case, that, whether that section is invoked or 
the more stringent test adopted which their Lordships have so frequently prescribed 
for the determination of criminal appeals, it is abundantly clear that there has been 
no such failure or miscarriage of justice as would justify an interference with the 
order of the Chief Court. They do not propose to examine in detail the several 
matters of complaint which were urged by learned counsel. It is sufficient to say 
that any irregularities that a scrutiny of the proceedings may disclose afford no 
grounds for reversing the decision of the Chief court. 


Solicitors for appellant : Hy. S. L. Polak & Co. Appeal dismissed. 
Solicitors for the King : Sanderson, Lee & Co. 


Present: Lord Simonds, Lord Radcliffe and Str IAonel Leach. 
NAGARMAL v. BAJRANGLAL.* 


Hindu law—Manager—Joint family business—Promise to pay statute barred debt by manager— 
Whether other members of joint family bound by such debt —-Manager’s power to acknowledge 
debt not statute barred—Burden of proof. 

A manager of a joint Hindu family as such-Js not competent to bind the other members of a 
joint family by a promise to pay a debt already statute barred. The manager of a joint 
Hindu family has general authority to keep alive by acknowledgement a debt which is 
not yet statute barred, but the acknowledgment must be such as to satisfy the conditions of 
3. 19 of the Injian Limitation Act, 1908. 

Where the members of a joint Hindu family allege that a hand note given by the manager 


ig not binding on them because it was piven in respect of statute barred debts, the burden 
is on them to prove it. 


Tue facts appear in the judgment of the Board. 


_J. M. Pringle K.C. and Charles Bagram, for the appellants. 
C. S. Rewcastle K.C. and P. V. Subba Rao, for the respondents, 


Lorp Simonds. This appeal is brought from a judgment and decree of the 
High Court of Judicature at Patna of February 8, 1944, which affirmed (save 
for a certain modification in regard to interest) a judgment and decree of the 
Subordinate Judge of Sambalpur of November 9, 1988. 

At all relevant times the appellants carried on business as traders at Sambalpur 
as a Hindu joint family under the name and style of Ramanand Ganpatrai. The 
first appellant was the managing member: the second and third appellants are 
-his nephews and the fourth appellant is the son of the third appellant. 

The respondents are the sons and heirs of one Thanduram, iG was first plaintiff 
in the proceedings out of which this appeal arises but has since died. At all 
relevant times these three persons carried on business as a Hindu joint family 
as dealers in rice and moneylenders at Sambalpur under the name and style of 
Thanduram Bajranglal. 

Rr is not disputed that between these two firms there had been prior to November 

, 1984, a course of commercial transactions nor, is it now disputed that on that 
dave the first appellant as manager purported to sign a hand note in the following 
terms i~ 

Sri Ganeshiji. 
From the good place Sambalpur. 
I am writing to brother Thanduramji Bajrang Lal from Sambalpur. Compliments of 
Ramanand Ganpat Rai. On adjustment of account Rs, 88,807-9-8 (Rupees Thirty-three thousand 


* Decided, November 14, 1949, Appeal from Patna. 
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three hundred and seven, annas nine and pies three) is due to you till Kartik Sudi 1, 1991. I 
shall pay you the money when you demand it. R 
Dated the Kartık Sudi 1, 1991 Sambat. 
On 4 one-anna Revenue Stamps. 
Sd. Ramanand Ganpatrai, 
is By the pen of Nagarmal. 


Nor, though at an earlier stage in the proceedings it was contended that at the 
date of the hand note the appellants other than the first appellant had for many 
years been living and messing separately from him and that for that reason the 
hand note did not bind them, nor its validity and binding effect challenged except 
upon the single ground that the hand note was given in respect of debts which were 
already barred by the law of limitations. It is clear that this plea cannot avail 
the first appellant who himself signed the note. This was conceded by learned 
counsel for the appellants. On the other hand it appears to be well-established 
law that a manager as such is not competent to bind the other members of a 
joint family by a promise to pay a debt already statute barred. If, therefore, 
the appellants other than the first appellant were able to prove that the hand note 
had been given in respect of such debts, it appears that they would not be liable 
upon it. g 

"By n pleader’s letter of December 24, 1986, the respondents demanded payment 
of the sum alleged to be then due from the appellants and, that letter being un- 
answered, on September 80, 1987, filed their suit, claiming the principal sum of 
Rs. 88,807-and interest Rs. 8,651 together with future interest. 

The learned Subordinate Judge found in favour of the respondents and made 
an order against all the appellants for the full amount claimed together with future 
interest at 6 percent. per annum. It seems that owing to what can only have been 
an oversight the order did not provide for any interest pendente lite. Upon what 
is now the only question outstanding in regard to the principal sum due on the note, 
the learned Judge held against the appellants that there was “‘no d&finite evidence 
on their side to establish that the dues were time-barred.” 

This finding of fact, if it is sustained, is sufficient to dispose of the case and their 
Lordships do not think it necessary further to examine the reasoning of the learned 
Judge in which he holds that, even if the debts were time-barred, the first appellant 
had general authority to bind the other members of the family. 

The appellants appealed to the High Court at Patna and that Court, while 
affirming the decision of the Subordinate Judge, proceeded on somewhat different 
grounds. Reuben J., after pointing out that “the last real transaction between 
the parties immediately preceding the 8th November 1984,” was a loan of 
Rs. 472-7-6 on May 27, 1981, found upon an examination of the books of the 
respondents that there had been an annual adjustment of accounts between the 
firms and that the balance due from the appellants was carried forward in each year 
after adding to it the interest accumulated thereon. He held that the proper 
inference to be drawn from the circumstances was that the first appellant, though 
he did not sign the accounts, was a party and assented to the adjustment and 
accordingly the debt, even if it would otherwise have become statute barred, was 
by acknowledgment kept alive against all the members of the family. Their 
Lordships do not dissent from the view that a manager has general authority to 
keep alive by acknowledgment a debt which is not yet statute barred. But it 
appears to them that it is difficult to apply this principle unless the acknowledg- 
ment is such as to satisfy the conditions of s. 19 of the Indian Limitation Act. 
It must be in writing and it must be signed. These conditions were not in the 
present case satisfied. Their Lordships are accordingly of opinion that the judg- 
ment of the High Court cannot so far as it rests on this ground be upheld. 

It is necessary then to return to the judgment of the Subordinate Judge. The 
other defences, to which it is not necessary to refer, failing them, it was incumbent 
upon the appellants other than the first appellant to prove that the hand note 
given by him did not bind them because it was given in_ respect of debts then 
statute barred. The appellants were in error in contending that it was for the 
respondents to prove the contrary. Prima facie they were liable in the suit in 
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respect of a hand note given on November 8, 1984. If they alleged that it was not 
binding on them because it was given in respect of statute barred debts, the burden 
was on them to prove it. It was not for the respondents to allege and prove 
that it was given in respect of debts that were not barred nor for the Court to take 
such a point. The learned Judge, having the books before him, not all of which 
appear to have been formally put in evidence, and having heard the oral evidence, 
came to the conclusion already stated that there was no definite evidence on the 
side of the respondents to establish that the debts in respect of which the note 
was given were then time-barred. From this conclusion their Lordships cannot 
dissent. On the contrary a consideration of such extracts from the books as are 
available, panay that on p. 82 of the record which purports and was admitted 
by counsel for the appellants to be a record of payments made by the appellants 
in the course of the year preceding November 8, 1934, would lead them to the 
same conclusion of fact. They are therefore of opinion that upon this main 
question the judgment of the High Court must be affirmed. 

It remains to deal with certain subsidiary questions in regard to interest. But 
before doing so it is necessary to note that during the pendency of the appeal from 
the Subordinate Judge to the High Court the provisions of the Orissa Moneylenders 
Act (Orissa Act IIT of 1989) were extended to Sambalpur and that the appellants 
claimed in the High Court that they should have the benefit of this Act which 
‘enables the Court to give certain relief to a debtor in respect of interest. 

The appellants’ grounds of appeal before this Board in respect of interest are, 
first, that, though the hand note made no provision for interest, yet both by the 
Subordinate J ade and the High Court interest was allowed, and, secondly, that, 
though the decree of the Subordinate Judge did not provide for interest pendente 
lite and the respondents did not appeal from this part of his decree, yet the High 
Court did allow such interest. It appears to their Lordships that these grounds 
of appeal cannot be sustained. For apart from any other reason for rejecting 
them it is conclusive that the High Court thought fit to take advantage of the 
provisions of the Orissa Moneylenders Act, to reopen the whole of the transactions 
which culminated in the hand note of November 8, 1984, and to allow simple 
interest at 12 per cent. per annum up to November 7, 1984, and simple interest 
at 6 per cent. per annum thereafter including the period pendente lite. Against 
this modification of the decree of the Subordinate Judge there has been no cross- 
appeal by the respondents and it appears to their Lordships that there can be no 
justification for disturbing a decree covering the whole field of interest which 
was no doubt made by the High Court in its discretionary jurisdiction after taking 
all relevant matters into consideration. 

Their Lordships will accordingly humbly advise His Majesty that this appeal 
should be dismissed. The appellants must pay the respondents’ costs of the 
appeal. À 


Solicitors for appellants : W. W. Bow & Co. Appeal dismissed. 
Solicitors for respondents: Douglas Grant & Dold. ` 


Present: Lord Simonds, Lord Radcliffe and Sir Lionel Leach. 


CHANDU LAL AGARWALLA v. KHALILUR RAHAMAN.* 


Cicil Procedure Code (det V of 1908), Sec. 11-—Res judicata as between co-defendants in precious 
sutt—-Conditions for application of doctrine. 

The conditions for the application of the doctrine of res judicata as between parties who 
have been co-defendants in a previous suit are that there must be (1) a conflict of interest 
between the co-defendants, (2) the necessity to decide that conflict in order to give the plain- 
tiff the appropriate relief, and (8) a decision of that question between the co-defendants, 
The doctrine may apply even though the party, against whom it is sought to enforce it, 
did not in the previous suit think At to enter an appearance and contest the question sub- 
ject to this qualification that, if such a party isto be bound by a previous judgment, it 
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must be proved clearly that he had or must be deemed to have had notice that the relevant 


question was in issue and would have to be decided. $ k 
Munni Bibi v. Tirloki Nath, relied on. 


` Tae facts appear in the judgment of the Board. 


C. S. Rewcastle K.C. and Charles Bagram, for the appellants. 
No appearance for the respondents. 


Lorp Srwonps. In this appeal, which is brought ex parte from a judgment 
and decree of the High Court of Judicature at Fort Wiliam in Bengal affirming a 
judgment and decree of the Subordinate Judge, Jalpaiguri, it is necessary for their 
Lordships to deal only with one of the many questions which have in the course 
of the proceedings been debated in the Courts of India. Upon all other questions 
it has been properly conceded by learned counsel for the appellants that the 
judgments under appeal cannot seriously be challenged. 

The single question argued before the Board was as to the‘validity of the plea 
raised by the appellants that the claim of the plaintiffs in the present suit to be 
lawful heirs of one Safiquddin, who died intestate on March 11, 1924, was res 
judicata in a previous suit, namely Suit No. 1 of 1922, which had been heard and 
determined by the Subordinate Judge of Jalpaiguri on August 28, 1924. If that 
plea was valid, there was no question but that the appeal must succeed: if it was 
not, then, though the appellants had raised a number of alternative pleas, it was 
plain to their Lordships that they could not be maintained and the,appeal must 
fail. 

The appellants contended that the judgment in Suit No. 1 of 1922 (which will 
be referred to as ‘ the previous suit ”’) operated under the principle of res judicata 
to preclude the plaintiffs from asserting that they were the lawful wife and lawful 
children of Safiquddin. Upon this question the judgments of the Subordinate 
Judge and the High Court were alike adverse to the appelariis and, their Lordships 
see no reason for coming to a different conclusion. 

In Munni Bibi v. Tirolki Nath! the conditions for the application of the doctrine 
of res judicata as between parties who have been co-defendants in a previous suit 
are thus laid down: there must be (1) a conflict of interest between the co-defend- 
ants, (2) the necessity to decide that conflict in order to give the plaintiff the 
appropriate relief, and (8) a decision of that question between the co-defendants. 
It may be added that the doctrme may apply even though the party, against 
whom it is sought to enforce it, did not in the previous suit think fit to enter an 
appearance and contest the question. But to this the qualification must be 
added that, if such a party is to be bound by.. a previous judgment, it must be 
proved clearly that he had or must be deemed to have had notice that the relevant 
question was in issue and would have to be decided. 

It is at this point that the appellants’ case breaks down. Their Lordships do 
not follow the High Court in saying that it appears from the evidence on the record 
that the first plaintiff in the present suit, Khatemmanessa, who claims to be a 
lawful widow of Safiquddin, was in the previous suit designedly kept from the 
knowledge that in that suit there was a conflict of interest between herself and her 
co-defendant Tanjina Khatun, admittedly a lawful widow of the deceased. It was 
in fact admitted upon an application to the High Court for leave to appeal to His 
Majesty in Council, that this statement could not be supported. On the other 
hand it appears to their Lordships that the appellants have by no means discharged 
the burden, which lies upon them, of showing that Khatemmanessa had or must be 
deemed to have notice of that conflict. 

The only documents in the previous suit that have been made available in these 
proceedings are(1) the written statement of Tanjina Khatun and her lawful children, 
(2) the judgment of the learned Subordinate Judge, and (8) his decree. From 
these documents it appears, though much is obscure, that the suit was originally 
brought against Safiquddin (or, it may be, against Safiquddin and others) for 


1 (1981) L. R. 58 I. A. 158," 8. c. 83 Bom, L, R. 079. 
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recovery of rent for a considerable period in respect of a substantial area of land, 
and that on Safiquddin’s death there were substituted for him as defendants 
Tanjina Khatun and her children and Khatemmanessa and her children. It 
appears further that Tanjina pleaded for herself and her children that they were 
“the only heirs in enjoyment of the properties left by Safiquddin,” that Khatem- 
manessa and her children were not his heirs and had no right or interest or possession 
of the rent lands in suit. that Khatemmanessa was not the wife of the deceased 
and that she and her children had been unjustly joined in the suit. Khatemmanessa 
did not enter an appearance in the suit and it is not to be assumed that she was 
aware of the contents of her co-defendants’ written statement. 

Within two days of the filing of the written statement the learned Judge gave 
judgment. Among the issues framed by him was No. 4 “Is the suit bad for 
misjoinder of parties ? ” and upon this he said that both the parties [i.e., presum- 
ably the plaintiff and Tanjina Khatun and her children] agreed that Khatem- 
manessa, and her children were not Safiquddin’s heirs, that according to them 
Khatemmanessa was not his married wife but a concubine and that her children 
were not his legal heirs and accordingly the suit must be dismissed against them. 
The claim was accordingly decreed with costs against the defendants other than 
Khatemmanessa and her children. So far it is abundantly clear that there is no 
justification for attributing to Khatemmanessa knowledge that in the suit for 
rent brought against her co-defendants and herself the question of her status would 
as between herself and Tanjina Khatun have to be decided. She might indeed .- 
assume from the fact of her joinder that that question was not in issue. The 
appellants, however, have relied upon the fact that in the title to the decree as it 
appears in the record she is described as “ The concubine of the deceased 20 (cha) 
Khatemmanessa.”’ Whatever value there may be in this is somewhat diminished 
by the fact that in the same title her children are described as “ the minors afore- 
said being represented by their guardian and mother Khatemmanessa widow of 
late Safiquddjn.” But in any case their Lordships think that from this single 
fact it would not be proper to draw the inference that Khatemmanessa either knew 
or should have known that any conflict of interest between Tanjina Khatun and 
herself would fall to be determined. It is not clear to them why, if the plaintiff 
_ sought to charge Khatemmanessa as one of the lawful heirs, he should have de- 
scribed her by a title which removes her from that category. They have not had 
the advantage of seeing the plaint, original or amended, or the summons that was 
served on Khatemmannessa. Much has been left obscure, but for that she cannot 
be held liable. The appellants have failed to show that the conditions are satisfied 
upon which alone the principle of res judicata can be applied. 

The appellants also placed some reliance on the conduct of Khatemmanessa 
in, subsequent proceedings, and there is no doubt that, so far as appears on the 
face of the record, she was not consistent in the attitude she adopted upon the 
question of status. But these are matters which do not appear to be relevant 
to the question whether the judgment in the previous suit operated to bar her 
present claim. 

Their Lordships will humbly advise His Majesty that this appeal must be 
dismissed. ' 

l Appeal dismissed. 
Solicitors for appellants: T. L. Wilson & Co. 
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Present: Lord Greene, Lord Simonds, Lord Radcliffe Sir John Beaumont and Sir Lionel Leach. 


TIRUCHENDUR SRI SUBRAMANIASWAMI TEMPLE v. P. RAMASWAMI 
PILLAI.* 
Will—Testatay bequeathing all his properly to only son— Direction in will that property to pass to 


deity tn case son or son's son dic issueless—Son dying issucless—Whether bequest to son un- 
con®tional—Const: uction. 


The testator made a will by which he bequeathed to his only son all his properties with 
the direction that he should solely enjoy them. The testator then added that ‘if he or 
his son has no child, the said properties shall pass to ” a deity. The son died without issue. 
On the question whether a devise in favour of the deity was vald :— 

Held. on the construction of the will, that the bequest to the son was unconditional and 
conferred upon him an absolute estate and, that, therefore, it was not conditional and liable 
to be divested at his death. 


Tum facts appear in the judgment of the Board. 
Sir Herbert Cuncliffe K.C. and R. A. Parikh, for the appellants. 


SIR LionEL Leacu. The appellant is the idol of a Hindu temple at Kasba 
Tiruchendur in the Province of Madras. The appeal arises out of a suit brought 
in the name of the idol by the trustee of the temple in the Court of the Subordinate 
Judge of Tuticorin for a deeree for possession of provera: which had formed the 
estate of one Minakshisundaram Pillai, who died on May 21, 1919. The 
appellant claimed to be entitled to the estate under a will executed by the deceased. 
The Subordinate Judge construed the will against the appellant and his decision 
was upheld by the High Court of Madras. The appeal is from the decree of the 
High Court. 

The will of the testator is dated May 20, 1919, and reads as follows :— 

“I am now an in-patient in the hospital at Madura, having undergone an operation for car- 
buncle. As I have suspicions about my surviving, I have bequeathed to my ŝon, Picha Pillai, 
the right to all my properties and moneys, eic., and he shall solely enjoy them. If he or his 
son has no child, tbe said properties shall pass to Subramaniaswami at Tiruchendur.” 

On the next day the testator added this codicil :— 

‘This is written in continuation of the will executed yesterday, the 20th instant, With 

the money got from my moneys and pro-notes, ete., my elder brothers shall purchase immovable 
‘properties such as lands, ete., in the name of my son.” i 

The will and codicıl were registered. 

The testator was a member of a joint Hudi family which became divided in 
1880. He entered Government service and rose to the rank of Deputy Collector. 
He died on May 21, 1919, the day on which he executed the codicil. His son 
Picha Pillai then entered into possession of the estate and enjoyed it until his 
death. He died on December 10, 1927, without issue. Thereupon his reversioners 
took possession of the properties. 

On November 10, 1932, the appellant instituted the suit out of which the appeal 
arises. There were 28 defendants. Defendants Nos. 1 to 22 were sued as being in 
possession of different parts of the estate. The 28rd defendant was alleged to be 
an alienee of one of the other defendants in respect of a part of the estate. The 
appellant claimed that on the death of Picha Pillai he became entitled to the entire 
estate. During the pendency of the suit the appellant entered into written agree- 
ments of compromise with defendants Nos. 1, 8, 4, 5, 6, 7, 8, 10 and 11. He 
settled with the 18th defendant out of Court and abandoned his claim for relief 
against defendants Nos. 17 to 22, on liberty being given to him to file fresh suits 
against them. 

The remaining defendants contested the suit and on the issues framed by him 
the Subordinate Judge held that the will and codicil were “ true and valid ” ; 
that Picha Pillai took an absolute estate, notwithstanding the direction that if he 
or his ‘son had no child the properties should pass to the temple, and that the 
bequest to the temple was bad as contravening the rule against perpetuities to be 


* Decided, November 17, 1949. Appeal from Madras. 
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found in s. 5 of Madras Act No. 1 of 1914 (re-enacted as s. 114 of the Indian 
Snecession Act, 1925). In accordiance with these findings he dismissed the suit 
against the contesting defendants and also against the 18th defendant and defend- 
ants Nos. 17 to 22. As against defendants Nos. 1, 8, 4, 5, 6, 7, 8, 10 and 11 he 
passed a decree in the terms of the compromise agreements which had been filed 
in Court ; but he did not include therein a direction for partition. The agreements 
of compromise 2: watts 20/27 shares in the estate. 

In their appeal to the High Court the appellants joined as respondents only 
defendants Nos. 2, 9, 12, 14, 15 and 28. 

The learned J udges who heard the appeal (Pandurang and Abdur Rahman JJ.) 
agreed with the trial Court that the bequest to the son was unconditional and 
therefore conferred upon him an absolute estate. In the circumstances it was not 
necessary for them to decide whether the direction that the properties should pass 
to the temple in the event of Picha Pillai dying childless would have been valid 
had the gift to him not been unconditional. It was urged that the Surbordinate 
Judge had erred in not directing partition of the 20/27 shares. The High Court 
refused to interfere on the grounds that the appellant had deliberately refrained 
from making the defendants who had entered into agreements of compromise 
parties to the appeal and that a belated oral application to add them after the 
defect had been pointed out was not deserving of serious attention. 

For the appellants it is said that the Courts in India had erred in their interpreta- 
tion of the will and in not granting a decree for partition in respect of the shares 
acquired under the agreements of compromise. 

The words “I have bequeathed to my son Picha Pillai the right to all my 
properties and moneys, ete., and he shall solely enjoy them” are free from ambi- 
guity, and if they stood alone, could only be read as conferring on him an absolute 
estate. For the appellant it is argued that the words which follow, “If he or his 
son has no child, the said properties shall pass to Subramaniaswami at Tiru- 
chendur” are e qualification, and if the will is read as whole, they have the effect 
of creating a devise in favour of the ne of the temple in the event of Picha Pillai 
dying childless. Their Lordships are of the opinion that the additional words do 
not have this effect. 

Section 95 of the Indian Succession Act says that where property is bequeathed 
to a person he is entitled to the whole interest of the testator therein, unless it 
appears from the will that only a restricted interest was intended for him. It 
follows from what has already been said that their Lordships consider that a 
restricted ihterest was not intended here. They agree with the opinion of the 
High Court that the testator, as an afterthought, wanted to determine the devolu- 
tion of the property in case his son should die without issue, but not in any way to 
limit either the character of the estate that was given by the earlier bequest in 
favour of the son, or to make it conditional and liable to be divested at his death 
without issue. The testator had only one son and it was natural that he should 
desire that his estate should devolve upon him unconditionally. 

The argument that the High Court erred in refusing,to give a decree for partition 
in respect of the properties comprised in the agreements of compromise must also 
be rejected. The learned Judges have given adequate reasons for their refusal. 

Their Lordships will humbly advise His Majesty that this appeal should be 
dismissed. The respondents have not appeared before their Lordships’ Board, 
but the appellant must pay such costs as respondents Nos. 1, 4 and 5 have incurred 
in the appeal. 

Appeal dismissed. 

Solicitors for appellant: Lambert & White. 


r 
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Present: Lord Greene, Lord Oaksey and Sir John’ Beaumont. 
C. S. NATARAJA PILLAI v. C. S. SUBBARAYA CHETTIAR.* ° 


Indian Evidence Act (I of 1872), Sec. 18—Judgment of foreign Court—Admissibility of —Eviden- 
liary value of—Adoplion, by Hindu widow domiciled in Pondicherry—Capacity to adopt how 
determined—Personal status of adopted son established by foreign Court —Right of adoptee to 
property in British India. 

The capacity of a Hindu widow domiciled in Pondicherry to adopt a son to herself and the 
status of the child so adopted as her adoptrve son are matters to be determined in accordance 
with the law of her domicile, i.e. French law. 

Where the judgment of a French Court had decided that the proper procedure of adoption 
was followed and that in treating the adoption as a valid adoption the French Courts 
construed the deed of adoption as having that effect, the French judgment, although the 
appellants who contested the adoption were not parties to the proceedings, is admissible 
under s. 18 of the Indian Evidence Act, 1872. The weight to be attached to the judgment 
must, however, depend on all the circumstances of the case. 

Where the personal status of the adopted son of a Hindu widow domiciled in Pondicherry 
was established by the I‘rench law, the right of the adopted son cannot be assailed on the 
ground that in order to succeed to immovable property in British India an adopted child 
must have been validly &clopted in accordance with the municipal law of British India and 


that adoption by a widow not being recognised by thet law it could not be relied on in a 
claim to such property. 


THE facts appear in the judgment of the Board. 


C. S. Rewcastle K.C., for the appellants. - 
R. A. Parikh, for the respondent. 


Lorp GREENE. This is a,re-hearing of an appeal by the appellants from a 
decree dated November 15, 1988, of the High Court of Madras in its appellate 
civil jurisdiction dismissing the appellants’ appeal from a decree dgted December 
1, 1986, of the High Court in its original civil jurisdiction. The present appeal 
was dismissed by Order in Council dated June 22, 1948, which gave effect to the 
humble advice given in the judgment of the Board delivered on June 17, 1948. 
The appellants subsequently presented a petition asking that the Order in Council 
should be recalled and leave be granted for the appeal to be re-heard, alleging in 
support of the petition that their Lordships in coming to their conclusions had 
been misled with regard to a certain matter to which reference will presently be 
made. The prayer of the petition was granted and this re-hearing was ordered. 

In the suit out of which the appeal arises the respondent (plaintiff) obtained a 
declaration that he was entitled to the property in suit as the adopted son of a 
Hindu widow named Vasavambal with consequential relief. The claim had been 
opposed by the appellants (defendants) on the ground that they were entitled to 
the property either by a gift inter vivos or by a gift by will. On the original hearing 
of this appeal the Board was of opinion that the claim of title put forward by the 
appellants could not be maintained and no attempt to support it was made on 
the present re-hearing. But counsel for the appellants then argued that the 
appellants: were in possession and could only be displaced if the respondent could 
make out a title, which they claimed he had failed to do. The Board rejected the 
argument that the defendants were in possession, and as their claim of title failed, 
their appeal necessarily failed with it. The appeal was accordingly dismissed. 
The reasons given in support of the petition for a re-hearing were that their Lord- 
ships were misled by certain statements appearing in the record from which it 
appeared to them that a receiver and not the appellants was in possession at the 
date of the commencement of the suit; and that on a true view of the facts the 
appellants were entitled to set up the plea of possession. 

Their Lordships do not propose to examine fnrther the question who was in truth 
in possession at the date when the suit was instituted. Clearly if the appellants 
were not in possession, they could have no locus standi to appeal, their claim based 


* Decided, November 22,1949. Appeal from Madras. 
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on title having admittedly failed. Their Lordships will assume (as was held by the 
trial Judge—Record, p. 40, 1-4), that the appellants were in possession and were 
therefore competent to maintain an appeal. On this footing it becomes necessary 
for the Board to examine again in this appeal the title by adoption which formed 
the basis of the respondent’s claim. The Board on the original hearing stated, 
“No doubt it is true that it was for the respondent to make out to the satisfaction 
of the Court that he had a title Which would warrant an order for delivery of 
possession to him. That he succeeded in doing.” The effect of the failure of the 
appellants to make good their claim based on title and the Board’s decision that 
the appellants were not in possession made it unnecessary for the Board to examine 
what was the fundamental question in the case, namely, the validity of the adoption 
relied on by the respondent which had been established in the lower Courts. It is 
now necessary for the Board to consider whether the Courts in India were correct 
in holding that the adoption was valid. 

Vasavambal was the widow of Calve Sadasiva Chettiar (hereinafter called 
“ the deceased ”), to whom the property in suit, which is situated in British India, 
had belonged. He and after his death his widow were admittedly domiciled in 
Pondicherry in French India and their personal law was governed by the law there 
in force. He died in the year 1891 without issue, and in the year 1906 Vasavambal 
made an adoption of the respondent, then aged three years. It is the respondent’s 
case that this adoption was an adoption of himself both to the deceased and to 
Vasavambal herself. Having regard to what took place in relation to certain 
earlier litigation and a compromise made in connection therewith, the respondent 
no longer claims title as the adopted son of the deceased. He bases his case entirely 
on his alleged position as the adopted son of Vasavambal herself, who had become 
the owner of the property in suit in circumstances which it is now not necessary 
to explain. The adoption, he claims, was effective under the law applicable, viz. 
French law in force in Pondicherry and it had moreover been held to be effective 

by the French Courts. k 
* Both divisions of the High Court of Madras held that the adoption was effective 
and that the respondent was entitled to the property in suit. 

Before their Lordships it was argued that the view taken by the High Court on 
the appeal was erroneous on three main grounds, viz. (1) that the Court accepted 
the deed of adoption executed by Vasavambal as proving the fact of adoption, 
whereas evidence should have been given that the acts necessary for a valid adop- 
tion, in particular the physical giving and acceptance of the adoptive child, were 
performed; (2) that on its true construction the deed of adoption was only dealing 
with an adoption to the deceased and not with an adoption to Vasavambal as well ; 
(8) that under the law of British India it was not competent to a widow to adopt 
to herself; (4) that the Judges of the High Court erred in treating themselves as 
bound to accept a declaration of the French Courts that the respondent had been 
validly adopted by Vasavambal. ` 

The first of these grounds can be dealt with quite shortly. Itis, their Lordships 
think, based on a misapprehension. The Courts in India were not relying on the 
mere production of the deed as establishing the factum of adoption. There were. 
in their Lordships’ view, a number of circumstances in the contemporaneous and 
subsequent behaviour of the parties from which the performance of the necessary 
acts could be and was properly inferred, particularly in dealing with events which 
had taken place as long-ago as 1906. Reliance was placed by the appellants on 
evidence which had been given by Vasavambal herself (who died in the year 1922) 
in an earlier suit in which she had denied the fact of adoption. But their Lordships 
agree with the view which had been taken as to this evidence in earlier suits in 
which attempts had been made to rely uponit. The denial there made is inconss-i 
tent with all the previous declarations and actions of Vasavambal in which she had 
consistently asserted the validity of the adoption. It was pointed out by Pandalai 
J, in his judgment in one of the earlier suits (C.S. No. 591 of 1928) that “her attempts 
to repudiate her solemn acts have been characterised in no uncertain terms by all 
Courts who have dealt with it.” Their Lordships have no difficulty in “treating 
this evidence as completely unreliable. 
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- (2) The interpretation of the deed of adoption is not, in their Lordships’ opinion, 

free from doubt. It must. they think. be construed as a document executed in 
contemplation of the law of Vasavambal’s domicile, viz. the French law obtaining 
in Pondicherry under which adoption by a widow is permissible, and not in contem- 
plation of the law of British India under which it is not permissible. The deed 
contains the statement that Vasavambal is making the adoption not merely on 
account of the salvation of the soul of the deceased but also “‘ on account of the 
salvation of my own soul,” an expression which appears to their Lordships to point 
strongly to an intention to adopt to herself as well as to her deceased husband and 
they think that the deed should be so construed. Thereference later in the deed to 
the boy as “ my adopted son,” although it would no doubt be accurate as applied 
to the status of the boy as being adopted to the deceased, is nevertheless consistent 
with the view that he was also being adopted to Vasavambal herself. The French 
Courts have treated this deed as effecting an adoption to Vasavambal and it was 
homologated as such by the justice of the peace at Pondicherry on January 18, 
1908. The effect to be given to the judgments of the French Courts will be more 
conveniently dealt with under head (4). l ` 

(8) It is not in dispute that a Hindu widow whose personal law is that of 
British India cannot adopt to herself, But in this case it is conceded that the 
personal law of Vasavambal was Hindu law as obtaining in French India. In 
the appeal to the High Court it was also conceded that “under French law a 
findu widow can adopt a son to herself, and that if she does, -her adopted son 
succeeds to her estate.” This concession was in their Lordships’ opinion properly 
made. Vasavambal was domiciled in Pondicherry and her capacity to adopt a 
son to herself and the status of the child so adopted as her adoptive son were matters 
to'be determined in accordance with the law of her domicile, i.e., French law. 

(4) The High Court on appeal was of opinion that it was bound to accept the 
declaration of the French Courts in Pondicherry, affirmed by the Court of Cassation 
in Paris, that the respondent was adopted by Vasavambal. This dtcision of the 
High Court was based on the view, not that the declaration of status was a judg- 
ment in rem, but that, being analogous to such a judgment, it ought to be accepted 
as binding by the comity of nations. It is argued that as the judgment of the 
French Courts does not fall within s. 41 of the Indian Evidence Act it is not 
admissible at all. 

It is true that the judgment in question was given in proceedings to which the 
present appellants were not parties, their application to intervene therein having 
been rejected. But in spite of this their Lordships are of opinion that it is admissi- 
ble under s. 18 of the Indian Evidence Act. The weight to be given to it must 
depend on all the circumstances. although their Lordships do not accept the view 
held, apparently, by the High Court that it must be followed. The judgment 
decides two matters, namely, first that the adoption was one which could validly be 
made under French law and, secondly, that it was made in such manner as French 
law required for its validity, one of the requisites being the delivery and acceptance 
of the child as in the law of British India. The concession above referred to, quite 
apart from the French judgment, concludes the first of these matters. That 
the delivery and acceptance of the child is properly to be inferred in all the cir- 
cumstances has been stated earlier in this judgment. AH that is left to be extracted 
from the French judgment is therefore that in all other respects as required by 
French law the proper procedure of adoption was followed and also that in treatin 
the adoption as an adoption, not only to the deceased, but to Vasavambal herself, 
the French Courts construed the deed as having that effect. Their Lordships are 
of opinion that the French judgment, although the appellants were not parties to it, 
ought in the circumstances to be given great weight in all the matters with which 
it dealt. It is cogent evidence of the French law itself. It is a judgment of the 
Court of the domicile in relation to the validity of the adoption both in law and 
as regards the facts necessary to its validity in Pondicherry. The subject matter 
of the judgment was that now in issue and the French Courts were unanimous. 
Leaving aside for a moment the question of the construction of the deed there is 
no reliable evidence to the contrary on any of these matters and their Lordships 
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are of opinion that they French judgment ought to be regarded as strong and 
-uhcontradicted evidence. 

With regard to the construction of the deed the French Courts were in their 
Lordships’ opinion prima facie the proper Courts to construe it. Their Lordships’ 
do not go so far as to say that if the French Courts had placed upon it some con- 
struction-which (apart from some definite principle of French law) it was in the 
view of the Board incapable of bearing, the Board would be bound to follow it. 
But here the-construction adopted by the French Courts is one which in their 
Lordships’ opinion is the preferable one. 

In the circumstances their Lordships are satisfied that the adoption was a valid 
adoption of the respondent by French law both in law and in fact. In conse- 
quence, as was admitted in the High Court on appeal, he succeeded to the estate 
of Vasavambal. 

Lastly, itis argued that in order to succeed to immovable property in British 
India an adopted child must have been validly adopted in accordance with the 
municipal law of British India : and that adoption by a widow not being recognised 
by that law, it could not be relied on in a claim to such property. Their Lordships 
do not accept this argument. The personal status of the respondent as the heir of 
Vasavambal falls to be ascertained by reference to French law and for the reasons 
already given his status has been established. Their Lordships have not been 
referred to any authority to the effect that some principle vaguely analogous to 
that which for special reasons governed in English law, i.e., that an heir to succeed 
to English real estate must have been born in wedlock, has the effect of disentitling 
the respondent from claiming as the adopted son by the law governing his status ; 
and they can see no reason in principle why a person who, by the law of his domicile 
and thus (as is admitted) by the law applicable in British India, must be regarded 
as the adopted son of the owner of immovable preperty in Indiashould be regarded 
as incapable of succeeding thereto any more than he would be incapable of 
succeeding tosemovables. 

Their Lordships will humbly advise His Majesty that the appeal should be 
dismissed. 


Solicitors for appellants : Chapman Walkers. Appeal dismissed. 
Solicitors for respondent: Lambert & White.. 


Present; Lord Greene, Lord Oaksey and Sir John Beaumont. 


MISRI LAL NAYAK v. SURJI* 


Civil Procedure Code (Act V of 1908), Sec. 100-——Findings of fact by first appellate Court—Wheihe; 
High Court competent to guestion such findings. £ 


In view of s. 100 of the Civil Procedure Code, 1908, a High Court has no power in second 
appeal to question findings of fact reached by the first appellate Court which there was 
evidence to support. . 


Tue facts appear in the judgment of the Board. 


C. S. Rewcastle K.C. and A. J. P. Pullan, for the appellant. 
R. A. Parikh, for the respondents. - : 

Sm Jonn Beaumont. This is an appeal by special leave from a judgment and 
decree of the High Court of Judicature at Patna dated May 15, 1945, reversing 
in second appeal the judgment and decree in first ‘appeal of the Additional Subordi- 
nate Judge of Darbhanga dated August 14, 1948, and dismissing the appellant’s 
suit. 

The contention of the appellant is that the learned Judge who heard the second 
appeal in the High Court reversed decisions of fact arrived at by the lower appellate 
Court, and that in so doing he acted contrary to the provisions of s. 100 of the Codec 
of Civil Procedure. It is settled law that in view of that section a High Court has 


= 
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no power in second appeal to question findings of fact reached by the first appellate 
Court which there was evidence to support. 

The property in sùit originally belonged to one Bihari Paswan, who, on February 
24, 1908, by a sale deed, ex. A, sold the property to Mukh Lal. The deed provided 
that part of the purchase money should be applied in remitting a mortgage held 
by Mangni Ram. By deed dated July 18, 1921, ex. A (2), Mukh Lal purported to 
sell the property to the wife and two minor sons of Mangni Ram. Im the year 
1928 one Santi Nayak, father of the appellant, obtained a money decree against 
Mangni Ram and Mukh Lal on a promissory note signed by them. In execution 
of this decree the property in suit was sold by the Court and was purchased by 
Santi Nayak on November 16, 1928. The purchaser took no steps to obtain 
possession of the property which he had purchased. 

In the year 1929 Mukh Lal applied under r. 18, O. IX, of the Code of Civil Proce- 
dure, 1908, to get the decree obtained against him by Santi Nayak, which had been 
obtained ex parte, set aside. This application was dismissed by the Judge in execu- 
tion, and Mukh Lal lodged an appeal against the order for dismissal. 

On March 29, 1980, Mukh Lal and Santi Nayak presented to the appellate Judge 
an application for recording a compromise of the appeal. It was signed by Mukh 
Lal in person and by Santi Nayak by his attorney, and was in the following 
terms :— : 

‘t The appeal has been compromised between the appellant and the respondents. According 
to the terms of the said compromise it has been settled that this appeal may be allowed and the 
decree dated 7-7-28 may be set aside and the title suit may be restored to its original number ancl 
Mukhblal Prasad appellant may be removed from the category of defendants because the petitioner 
respondents have now come to know on enquiry and investigation that in fact the appellant has 
no connection with Mangni Ram and recently Mangni Ram has had in full the entire decretal 
amount with cost to the respondent consequently the auction sale will be set aside. Hence 
this petition is submitted and it is prayed that the auction sale and the decree may be set aside 
and the appeal may be decreed. The parties will bear their own costs of the appeal. In attesta- 
tion hereof the signatures of the respondents and the lawyers of the appellants and the respondents 
ave affixed herein below. The petition of Mukhlal Prasad appellant and Shanti Nayak respondent. 
dated 29-8-80.”’ a 


The learned Judge who heard the petition was not satisfied with the bona fides 
of the compromise and made an order in the following terms :— 

“ The pleader B. B. K. Biswas was permitted tosign the vakalatnama to-day and he signed it 
I am not inclined to decree this appeal in terms of the compromise. I cannot set aside an ez: 
parte decree in an old suit simply because the parties want me to do so. I must be satisfied as 
to the correctness and bona fides of the allegations made in the petition for setting aside the 
ew parte decree. If the parties want to compromise they must settle the whole dispute including 
the original suit. Put up on 15-5-80 for hearing of the appeal.” 

Thereafter the parties did not appear on the days fixed for hearing the appeal 
which was consequently dismissed for non-prosecution. 

On October 16, 1987, the wife and sons of Mangni Ram purported to sell the 
property in suit to Ramphal Poddar deceased, who is now represented by res- 
pondents Nos. 1 to 4. The vendors based their title on the deed of July 18, 1921, 
which was described, not as a kebala or sale deed, but as a bajinama ladavi or deed 
of relinquishment. : 

On November 18, 1940, which was the last day before the period of limitation 
expired, Santi Nayak filed the suit out of which this appeal arises in the Court of 
the First Munsif at Samastipur, claiming possession of the property and mesne 
profits. The learned Munsif who tried the case decreed the plaintiff’s suit for 
possession but refused to give him mesne profits, holding that he had lost such 
pon by his own laches in not obtaining possession, a view which seems clearly 
right. 

“The defendant appealed, and the appeal was heard by the learned Additional 
Subordinate Judge at Darbhanga. The learned Judge dismissed the appeal. 
He arrived at the following findings, which on their face appear to be findings of 
fact. First that the sale to Mukh Lal in 1908 was a benami transaction, Mukh 
Lal being benamidar for the joint family comprising himself and Mangni Ram ; 
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secondly, that the conveyance of July 18, 1921, was also benami, being no more 
than a transfer from one benamidar to three other benamidars; thirdly, that 
in 1928 when the Court sale took place the property in suit belonged to the family 
of Mangni Ram, who was the karta of the family, from which it followed that the 
, property in suit was rightly seized in execution ; fourthly, that on the application 
to record the compromise in 1980, there was an agreement between Mukh Lal 
and Santi Nayak that Mangni Ram would pay the decree money and the sale would 
be set aside, but there was actually no payment of the decree money and the sale 
‘was not set aside; fifthly, that the defendants, respondents Nos. 1 to 4, on their 
purchase of the property in the year 1987 were not purchasers for value without 
notice. As to this last pointitmay be noted that the defendants never claimed to 
have purchased without notice of the plaintiff’s title; their claim, as appearing in 
peal ey 15 of their written. statement, was that before they purchased they had 
earned that the plaintiff had realised the entire purchase money from the wife and 
sons of Mangni Ram and for that reason had taken no steps to recover possession 
of the property, and had no title left in him. Prudence should have suggested 
to the respondents to confirm by enquiry from Santi Nayak the fact that he had 
no claim to the property. i 

From the appellate decision of the learned Subordinate Judge, àn appeal was 
brought to the High Court at Patna and such appeal was heard by Mr. Justice 
Manohar Lal. The learned Judge differed from most of the foregoing findings 
of the Subordinate Judge. He held that the title to the property in suit passed 
under the deed of July 18, 1921, which was not benami, and that accordingly at 
the date of the Court order the judgment debtors had no interest in the property 
in suit. The reason which the learned Judge gave for differing on this point from 
the finding of the Subordinate Judge was that the Judge had omitted to consider 
the deed of July 18, 1921. This is clearly an error since the deed was discussed 
at length, in the judgment of the Subordinate Judge. Their Lordships are satisfied 
that there wds ample evidence to support the findings: of the Subordinate Judge 
that the transactions of 1908 and 1921 were benami, and that these findings cannot 
be challenged in second appeal. 

Mr. Justice Manohar Lall then held that the decretal amount had been paid. 
In reaching that conclusion he accepted the evidence of Moti Singh, whom the 
lower Courts held to be an unreliable witness. Itis plain that in differing from the 
view taken by the lower appellate Court upon appreciation of oral evidence Mr. 
Justice Manohar Lall exceeded his powers under s. 100 of the Civil Procedure Code. 
Having held that the-whole decretal amount had been paid to Santi Nayak, 
Mr. Justice Manonar Lall considered that this afforded an equitable defence to 
the plaintiffs claim for possession. Although the sale had not been set aside, 
this conclusion might be justified if based on sound premises. Their Lordships 
however are unable to hold that there was no evidence to support the conclusions 
of the learned Subordinate Judge that the decretal money was not paid. Apart 
from the evidence of Moti Singh, who, as noted, was disbelieved, there was no 
evidence that the money ape paid. No attempt was made to prove the 
occasion on which, or the manner in which, the money had been paid. The 
petition for compromise did not profess to be a receipt for the money. 
It acknowledged payment, but only as part of the compromise, and it is on the face 
of it ra ee that the money oad have been paid before the compromise was 
accepted. The proposed compromise was of a singular character, since it apparently 
contemplated that the suit would proceed after Mukh Lall’s name as defendant 
had been removed, though clearly if the decretal money had been paid, the compro- 
mise should have provided for restoring the properties to the judgment debtors. 
Their Lordships agree with the views of the High Court and the Judge in first 
pira S the real truth at the back of this petition for compromise has not been 
disclosed. f 

Their Lordships appreciate the strong element of suspicion which attaches to 
the plaintiff’s case from the failure of his father to apply for possession until the 
very last moment, a matter which naturally weighed heavily with Mr. Justice 
Manohar Lall; , but such suspicion does not amount to proof that the decretal 


480 THE BOMBAY LAW REPORTER. [VOL. Lit. 


money was paid. ‘There may have been other grounds for the delay, and it is as 
dificult to understand, if the money was paid, why the judgment debtors did not 
_ get the sale set aside, as it is to understand why, if the sale was valid, the judgment 
creditor did not at once apply for possession. : 

In their Lordships’ view there was no ground upon which the High Court could 
reject the findings of fact arrived at by the first appellate Court, and on those 
findings the plaintiff’s suit must succeed. 

One other point was raiséd by Mr. Parikh for respondents Nos. 1 to 4, namely 
that the appeal to the Board was not properly constituted. Atthe time when the 
appeal to the High Court was lodged, the first respondent was Santi Nayak, but 
he died before the hearing of the appeal and his heirs, who seem to have been his 
grandsons, were brought on record. The present appellant is the eldest of such heirs. 
Very probably he is the karta of a joint family, but, apart from this point, upon 
which there is no evidence, all the heirs of Santi Nayak have exactly the same 
interest and one of them can appeal under O. XLI, r. 4. Their Lordships think 
that there is no force in this contention. 

Their Lordships will therefore humbly advise His Majesty that this appeal be 
allowed ; that the order and decree of the High Court at Patna dated May 15, 1945, 
be set aside and that the judgment and decree of the Court of the Additional 
Subordinate Judge of Darbhanga dated August 24, 1948, and the judgment and 
decree of the Court of the First Munsif at Samastipur dated January 25, 1948, be 
restored. Respondents Nos. 1 to 4 must pay the costs of the appeal to the High 
Court and of this appeal. x 

` . Appeal allowed. 

Solicitors for appellant : Douglas Grant & Dold. i 

Solicitors for respondents : Barrow, Rogers & Nevill. 





Present: Lord MacDermott, Lord Reid, Lord Radcliffe and Sir Madhavan Nair. 


LUMBHARDAR ZUTSHI v. THE KING.* 


Criminal Procedure Code (Act V of 1898), Sec. 197—Indian Penal Code (Act XLV of 1860), Sec. 161 
—Prosecution of public servant under s. 161, Indian Penal Code—Whether sanction to prosecute 
necessary—Privy Council—Practice—Criminal trial—Plea of fault in proceedings—Plea not 
raised in High Court or petition for special leave—Whether such plea can be entertained by 
Privy Council. 

Sanction under s. 197 of the Criminal Procedure Code, 1808, is pot necessary before a 
public servant could be prosecuted for an offence under s. 161 of the Indian Penal Code, 
1860. 

Gill v. The King, followed. 
It is entirely contrary to the settled practice of the Privy Council to entertain the question 


of any fault in procedure in a criminal trial, when that question was not argued in the - 


High Court and was not referred to in the appellants’ petition for special leave to appeal. 


THIS was an appeal from the decision of the Bombay High Court reported at 
49 Bombay Law Reporter 609, where the facts are set out. 


A. G. P. Pullan, for the appellants. 
John Megaw, for the respondent. 


Loro Rem. On June 19, 1946, the appellants were convicted and sentenced 
by the Chief Presidency Magistrate, Bombay. The charge against appellant No. 1 
was that he, being a public servant, accepted a sum of Rs. 15,000 for forbearing 
to prosecute a metal merchant named Vakharia and thereby committed an offence 
punishable under s. 161 of the Indian Penal Code. Appellant No. 2 was charged 
with abetting that offence. An appeal by appellant No. 1 to the High Court 
at Bombay was dismissed on March 20, 1947. It appears from the judgment of 
Stone C.J. that there were two grounds of appeal : first, that the whole proceedings 
were invalid because no sanction had been given under s. 197 of the Criminal 


* Decided, November 28, 1949. Appeal from 1 (1948) L. R.75 IL. A. 41, 
Bombay. s.c. 50 Bom. L, R. 487. 
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Procedure Code, and, secondly, an appeal on the facts. “Appellant No. 2 did not 
appeal to the High Court, but notice of enhancement of sentence, was given to 
him and his sentence was increased on March 20, 1947. 

On April 21, 1947, a petition for special leave to appeal was lodged by appellant 
No. 1. In this petition no reference was made to anything which had occurred 
before March 15, 1944, when the charge against the appellant was framed by the 
Chief Presidency Magistrate : it was narrated that the two main grounds of appeal 
to the High Court had been the invalidity of the whole proceedings because no 
sanction to the prosecution had been given and that on the merits of the case the 
appellant had been wrongly convicted. It“was then stated— 

t The grounds upon which your petitioner seeks leave to appeal arc : 

(i) that the Chief Justice and Mr. Justice Lokur erred in holding that sanction was not 
required to empower the Court to take cognizance of the charge against your petitioner, that the 
Court which tried him was in these circumstances without jurisdiction and that his conviction is 

therefore a nullity and 
(ii) that there is a conflict of judicial opinion in India as to the true construction of section 
197, in particular as to whether sanction is required where a charge of taking a gratification is 
brought against a public servant and that it is fitting that this conflict should be settled by the 
udgment of the Judicial] Committee.” 


On this petition leave to appeal was granted by Order in Council of May 21, 1947. 
On May 27, 1947, a petition for special leave to appeal was lodged by appellant 
No. 2. The grounds of appeal stated in this petition were : 

‘* that your petitioner submits that the trial of the said Lambhardar Zutshi without previous 
sanction of the Governor General in Council under section 197 of the Criminal Procedure Code 
was without jurisdiction, that therefore the trial of your petitioner jointly with him for abetment 
of the offence alleged to have been committed by the said Zutshi was also illegal: and that the 
conviction and sentence passed upon your petitioner should be set aside.” 

On this petition leave to appeal was granted by Order in Council of June, 11, 
1947, i 

When leave to appeal was granted to the appellants it was still an open question 
whether sanction under s. 197 of the Criminal Procedure Code was necessary 
before a public servant could be prosecuted for an offence under-s. 161 of the 
Indian Penal Code. It has now been settled by their Lordships’ judgment in 
Gill v. The King! that sanction is not necessary and accordingly the appellants 
cannot succeed on the grounds of appeal set out in their petitions for leave to appeal. 
Their counsel argued this appeal on an entirely different ground which is not even 
referred to in the judgments of the High Court, although-a preliminary objection 
raising a somewhat similar point was taken unsuccessfully before the Chief 
Presidency Magistrate. Their Lordships would only be prepared to allow such 
an argument in an exceptional case. In the present case it was argued that the 
new ground of appeal raised a question of jurisdiction, and their Lordships permitted 
the argument to proceed. The argument was that the trial and conviction of the 
appellants were void because the police mvestigation which led up to the trial 
was conducted illegally. This was a non-cognizable case and s. 58(2) of the 
Bombay City Police Act, 1902, provides that no police-officer shall investigate a 
non-cognizable case without the order of a Presidency Magistrate. There was an 
order by the Chief Presidency Magistrate in this case, but it was submitted that 
this order was invalid because the Magistrate was bound before making such an 
order to comply with the requirements of s. 202(1) of the Criminal Procedure 
Code and he had not done so. 

In their Lordships’ judgment this new ground of appeal does not involve any 
question of jurisdiction. If the argument for the, appellants were well founded, 
it would establish that the proper procedure had not been followed before the mak- 
ing of the order of March 8, 1948, which authorised the police to investigate the 
alleged offence. Such a fault in procedure might have important consequences, 
but it could not in their Lordships’ judgment deprive the Chief Presidency Magis- 
trate of his jurisdiction to try the appellants. 


1 (1948) L. R. 7571. A. 41. s. c. 50 Bom. Le R. 487. 
L. R.—31 
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Their Lordships do not propose to consider whether there was any fault in 
procedure in this case; because it would be entirely contrary to the settled practice 
of the Board to entertain a question of this character when that question was not 
argued in the High Court and is not referred to in the appellants’ petitions for 
special leave to appeal. 

Their Lordships will therefore humbly advise His Majesty that this appeal 
should be dismissed. 

' Appeal dismissed. 

Solicitors for appellants: Barrow, Rogers & Nevill. 

Solicitors for respondent: Solicitor, High Commissioner for India. 





Ct ae 
Present: Lord Simonds, Lo — adchffe and Sir Licnel Leach. 


SARDAR AUTAR SINGH v. SIR MOHAMMAD EJAZ RASOOL KHAN.* 


Transfer of Property Act (IV of 1882), Secs. 60, 98—Civil Procedure Code (Act V of 1908), 
0. XXXIV, rr. 2, 3—Final foreclosure decree—Decree passed by consent—Whether executing 
Court has equitable jurisdiction to relieve against forfeiture. 


In executing a foreclosure decree on mortgage, albeit, passed with consent, the Court has 
no equitable jurisdiction to grant relief against penaltics and forfeitures, e.g. to reopen the 
decree in order to extend the time for redemption. i 


Tue facts appear from the judgment. 


J. M. Pringle and J. Chinna Durai, for the appellants. 
W. W. K. Page K.C. and L. M. Jopling, for the respondents. 


Sır LroneL Lescn. This is an appeal by special leave from a decree of the 
Chief Court of Oudh, dismissing an appeal from an order passed by the Civil Judge 
of Lucknow in execution proceedings. The questions which arise are whether 
the Court’s equitable jurisdiction to grant relief against penalties and forfeitures 
extends to the granting of relief in proceedings taken for the execution of a final 
decree for foreclosure, the decree having been passed by consent, and, if so, whether 
this is a proper case for the exercise of the jurisdiction. 

On January 16, 1984, the appellants mortgaged three houses in Lucknow to 
Raja Sir Mohammad Ejaz Rasul Khan to secure an advance of Rs, 82,000. 
Possession of the houses was given to the mortgagee, who had the right to collect 
the rents from the tenants and, after providing for repairs, to appropriate the 
balance of the money received by him as rent in satisfaction of interest on the 
amount advanced. The mortgagors undertook to redeem the properties after 
five years by the payment in one sum of the total amount due. It was stipulated 
that if the mortgagors did not redeem within the five years, the mortgagee would 
have the right to obtain through the Court a decree for foreclosure. It was 
subsequently agreed that the mortgagors should collect the rents and, after deduct- 
_ ing outgoings, should pay the balance to the mortgagee. 

The mortgagors failed to redeem the mortgage at the end of the stipulated period 
of five years, and on May 16, 1989, the mortgagee instituted a suit in the Court of 
the Civil Judge, Lucknow, claiming a decree for the payment of the Rs. 82,000 
and in default a decree for foreclosure. He also sumed to be entitled to a further 
sum of Rs. 7,000. which he averred was the balance of the rents collected by the 
mortgagors in accordance with the arrangement made subsequent to the mortgage. 

On October 18, 1940, an agreement of compromise was entered into and a copy 
of the agreement was filed in Court. Clauses 1, 2 and 6 are important. They 
read as follows :— 

“1. That the plaintiff has given up all the profits due to him and has reduced his claim 
to asum of Rs. 20,300 inclusive of costs. 

2, That a decree for the said sum of Rs, 20,800 shall be passed in favour of the plaintiff 
against the defendants in accordance wilh the following conditions :— 


* Decided, December 6, 1949. Appeal from Oudh. 


1949, ] AUTAR SINGH V. SIR MOHAMAD EJAZ (P.C.)—Sir Lionel Leach. 488 


£c) That the said sum of Rs. 20,800 shall be paid by the defendants to the plaintiff in two 
equal instalments of Rs. 10,150 each on February 15, 1941, and February 15,1942. . 

(b) That if the said two instalments are not paid by February 15, 1942, and a single pice 
remains due to the plaintiff on that date this decree shall be deemed to be a final decree for 
foreclosure in lieu of the full sum claimed in the suit and costs. 

The plaintiff shall be entitled to- obtain possession of the houses mortgaged and if there is 
any difficulty in his so doing he shall be entitled to obtain possession through Court in execution 
of this decree. 

6. That if at any time the defendants do not abide by the conditions of this compromise 
with regard to the payment of the money and make any application for further instalments then 
the reduction which the plaintiff has made in his claim shall be deemed to have been withdrawn 
and this decree shall be deemed to be a decree for foreclosure for the full amount claimed in the 
suit together with costs and profits occurring due since the date of the suit.” 

On the same date a decree, described as a preliminary decree for foreclosure, 
was passed in accordance with the agreement. 

On February 24, 1942, the mortgagee applied for execution of the decree by 
delivery of possession. This was granted and possession was duly given. On 
March 16, 1942, the mortgagors filed objections to the execution under s. 47 of the 
Civil Procedure Code. They asked the Court in exercise of its equitable jurisdiction 
to set aside the order for delivery of ion and the warrant issued in pursuance 
thereof and to give sufficient time for payment of the amount. They said that 
the value of the three houses was twenty-five times greater than the decretal 
amount of Rs. 89,000 and therefore the decree was penal. According to the 
mortgagee the value was about Rs. 80,000. The Civil Judge estimated the value 
to be Rs. 1,50,000 on the footing that property in Lucknow had greatly increased 
in value since 1928. . 7 

On June 4, 1942, the Civil Judge dismissed the mortgagors’ objections. He 
held that the decree passed in accordance with the agreement of compromise 
operated as a fimal decree for foreclosure and therefore the mortgagee could take 
out execution without first obtaining a final decree; that cl. 2(b) was not penal, 
as a clause providing for foreclosure in case payment was not made by a specified 
date could not be treated as such; and that cl. 6 did not give the mortgagors a 
right to claim extension of time after the decree for foreclosure had become final. 
He had no doubt that it was a very hard case, but relief could not be granted to the 
objectors. 

The mortgagors appealed to the Chief Court of Oudh, which dismissed the appeal 
on September 20, 1948. The reasons are summarised at the end of the judgment 
in these words :— 

“< We are clearly of opinion that the right to redeem the property on payment of the amount 
of Rs. 39,500 was not granted either by cl. 2(b) or cl. 6 ofthe compromise. What was contemplated 
by the parties was that the final decree for foreclosure was to follow automatically upon default 
of payment of the reduced amount of Rs. 20,800. The parties could well have omitted the words 
‘in lieu of the full sum claimed’ without interfering in any manner with the dominant intention 
to make the decree operate as a final and irrevocable decree upon the happening of the default 
We hold, therefore, that the aforesaid clause cannot be regarded as penal in any sense.” 

The mortgagee is now dead and his estate is represented by the respondents. 

It is common ground that the mortgage is an anomalous one within the meaning 
of s. 58 of the Transfer of Property Act, 1882. Mr. Pringle on behalf of the appell- 
ants conceded that the decree passed in accordance with the agreement of com- 
promise must be treated as a final decree in a suit for foreclosure and therefore 
there was no need for the mortgagee to take steps to obtain a fresh final decree 
before proceeding in execution. On the question whether an executing Court can, 
in the exercise of its equitable jurisdiction, grant relief, notwithstanding the 
passing of a final decree for foreclosure, Mr. Pringle relied on the Judgments in 
Kandarpa v. Banwart,) Mussammat Nand Rant Kuer v. Durga Dass Narain,* 
Mohi-uddin v. Kashmiro Bibi? and Sheikh Mohidin v. Vadivalagianambia Pillai.‘ 
These cases are not really in point. They have no reference to the jurisdiction 


1 (1920) 88 C. L. J. 244. 3 eA I. L. R. 55 All 384, 
2 (1923) I. L. R. 2 Pat. 006. 4 [1914] A. I. R. Mad. 18. 
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of an executing Court to reopen a final decree in a foreclosure suit in order to grant 
equitable relief. It is in fact admitted that no case has been reported in which 
such relief has been granted. l 

Their Lordships will assume that in the case of a decree for the payment of 
money a Court executing the decree has jurisdiction to grant relief against what is 
in fact a penalty, even when the decree has been passed by consent, but in order 
to decide whether it has jurisdiction in a case where there has been a final decree 
for foreclosure it must have regard to the provisions of the Transfer of Property 
Act and the Code of Civil Procedure, and when these are examined, itis manifest 
that the Court has not the jurisdiction to reopen a foreclosure decree in agder to 
extend the time for redemption. - 

Section 60 of the Transfer of Property Act relates to the rights and liabilities ofa 
mortgagor. The section states that at any time after the principal money has 
become due, the mortgagor has a right, on payment or tender, at a proper time and 
place, of the mortgage money, to require the mortgagee to deliver to him the title 
deeds and where the mortgagee is in possession to deliver possession of the mort- 
gaged property to him and to re-transfer the property to him or such third person 
as he may direct, and where the mortgage has been effected by a registered instru- 
ment, to have registered an acknowledgment in writing that any right in derogation 
of his interest transferred to the mortgagee has been extinguished. To this is 
added the proviso that the right conferred by the section has not been extinguished 
by acts of the parties or by decree of a Court. 

Section 98 of the Transfer of Property Act says :— 

“Tn the case of an anomalous mortgage the rights and liabilities of the parties shall be 
determined by their contract as evidenced in the mortgage-deed, and, sq far as such contract 
does not extend, hv local usage.”’ , 

Order, XXXIV, r. 2(2), of the Code of Civil Procedure, which relates to the 
preliminary decree in a foreclosure suit, says that the Court may, on good cause 
shown and upon terms to be fixed by the Court, from time to tithe, at any time 
before a final decree is passed, extend the time for payment of the amount found 
or declared due under the preliminary decree. Order XXXIV, r. 8, which deals 
with the final decree in a foreclosure suit, says : 

“(1) Where. before a final decree debarring the defendant from all right to redeem the 
mortgaged property has been passed, the defendant makes payment into Court of all amounts 
due from him under sub-rule (1) of rule 2, the Court shall, on application made by the defendant 
in this behalf, pass a fina] decree— 

(a) ordering the plaintiff to deliver up the documents referred to in the preliminary decree. 
and if necessary, 

(b) ordering him to re-transfer at the cost of the defendant the mortgaged property as 
directed in the said decree, 
and, also, if necessary,— 

(c) ordering him to put the defendant in possession of the property. 

(2) Where payment in accordance with sub-rule (7) has not been made, the Court shall, on 
application made by the plaintiff in this behalf, pass a final decree declaring that the defendant 
and all persons claiming through or under him are debarred from all right to redeem the mortgaged 
property and also, if necessary, ordering the defendant to put the plaintiff in possession of the 
property. 

(8) On the passing of a final decree under sub-rule (2), all liabilities to which the defendant 
is subject in respect of the mortgage or on account of the suit shall be deemed to have been 
discharged.” 

The form of a final decree in a foreclosure suit is given in Appendix D to the 
Civil Procedure Code. It contains a declaration that the defendant and all persons 
claiming through or under him are absolutely debarred and foreclosed of and from 
all right of redemption of and in the property. 

These statutory provisions when read together leave no room for the contention 
that the Court had power within its equitable jurisdiction to grant relief of the 
nature sought. The proviso to s. 60 and the provisions of s. 98 of the Transfer of 
Property Act in themselves may not be conclusive, but the provisions of Order 
XXXIV, rr. 2( 2) and 8, of the Code of Civil Procedure, put the question beyond doubt. 
By Order XXXIV, r. 2(2), the Court’s power to extend the time for redemption 
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is limited to the period between the passing of the preliminary deeree and its 
displacement by a final decree and r. 8 expressly provides that the final decree shall 
declare that the mortgagor and persons claiming through or under him are debarred 
from all right of redemption. It is difficult to imagine clearer statutory directions 
precluding the reopening of a final decree for foreclosure on equitable grounds. 

Sufficient has been said for the decision of the appeal, but as the merits have been 
stressed in argument, their Lordships are constrained to observe that even if they 
had the power to grant the relief sought by the appellants they would not have been 
inclined to interfere with the decree of the Chief Court. Apart from the sum of 
Rs. 17,000 which they paid over out of the rents collected by them, the appellants 
have made no payment to the mortgagee. By the mortgage deed they contracted 
to pay the debt in five years, that is five years from January 16, 1984. It is now 
nine years since the compromise decree was passed and there has been no evidence 
of good faith by tender or payment into Court. 

Their Lordships will humbly advise His Majesty that the appeal should be 
dismissed. The appellants will bear the costs of the appeal. 

i Appeal dismissed. 
Solicitors for appellants : Hy. S. L. Polak & Co. 
Solicitors for respondents: Barrow, Rogers & Nevill. 





Present : Lord Simonds, Sir John Beaumont, and Sir Lionel Leach. 
RAJ SHATRANJAI v. RAJ RAJ BAHADUR SINGH.* 
Witi—Construction, 


A testator bequeathed the whole of his estate, with the exception of 10 villages. to his 
daughter’s son absolutely after the death of his widows (Ranis). He also provided that 
in case his only daughter had no son, she should be “the owner in possession of the estate.” 
The 10 villages were bequeathed to the testator’s nephew ‘‘ for his life after the death of the 
Ranis,....if there be any male issue to the nephew he shall be the owner of the villages 
after the death of the nephew, ; otherwise the above-mentioned villages shall be included 
in the taluka after the death of [my nephew] and my daughter shall be the owner of the 
above-mentioned villages also.” The daughter died in the testator’s lifetime leaving a son, 
who took the estate absolutely on the death of the Ranis. The nephew having then dicd 
issueless, the villages were claimed by his next reversioner, who contended that in the 
events that had happened, on the true construction of the will, the testator died intestate 
as to the villages, and that he as his only heir was entitled to them :-— 

Held, (1) that the effect of the will read as a whole was that the daughter’s son should take 
the whole estate subject only to a life interest being given to the nephew and a further 
defeasance provision in the event of bis having male issue ; 

(2) that the gift in favour of the daughter, which by reason of her predeceasing him could 
not take effect, did not operate to displace his dominant intention that, except in a certain 

- event, the whole estate should revert to his daughter's son, 


THE facts appear sufficiently from the judgment. 


_ L. M. Jopling, for the appellants. 
P. Dinglefoot for C. S. Rewcastle and P. V. Subba Row, for the respondents. 


Lorn Smronps. This appeal, which is brought against a decree of the Judicial 
Commissioners of Oudh dated June 4, 1918, as varied by an order of the Chief 
Court of Oudh dated November 18, 1941, modifying a decree of the Subordinate 
Judge of Mohanlalganj of March 18, 1916, raises the question what upon the truc 
construction of the will of Raj Gobardhan Singh is the interest of the appellant 
thereunder in certain villages in the Kheri District in Oudh and whether it was 
proper for the Court to make a declaration in regard thereto. 

Raj Gobardhan Singh, who will be called “ the testator,” was a taluqdar owning 
large estates in Oudh including ten villages with which the present appeal is 
concerned and which will be referred to as “‘ the ten villages.” He executed his 


t Decided, December 12, 1949. Appeal from Oudh. 
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last will on November 18, 1908. At that time he had 8 Ranis and one child only, 
a daughter named Musammat Raj Kunwar who was then childless. His nearest 
male collateral was his nephew Raj Bachan Singh. 

On June 24, 1904, the testator’s daughter gave birth to a son Raj Shatranjai, 
the appellant, and on July 26, 1904, she died. The testator died on March 8, 1905. 
He was survived by his three widows, and by the appellant and Raj Bachan Singh. 

In his will the testator states that he is the talugdar of Mohals Bijwa Bhira 
Ramnagar Kalan and Nighasan and Daulatapur, and that he executes his will to 
avoid disputes about his estate. He then provides life interests for his three 
Ranis and procecds: “after the death of all three Ranis the male issue of my 
daughter Musammat Raj Koer....shall be the owner in possession of the estate 
and if there be no such male issue then my aforesaid daughter shall be owner in 
possession of the estate.” The result of the will up to this point is that the whole 
of the estate, including the said ten villages, is given to the appellant. after the 
death of the three Ranis. 

The will then proceeds: “All the afore-mentioned terms of this will shall be 
subject to this condition that if by the grace of God a son is born to me, then he 
shall after my death be the owner in possession of the entire taluqa. Out of the 
entire taluga the villages” (the testator then named the ten villages) “are 
bequeathed by me in favour of my nephew Bhaiya Ra} Bachan Singh for his life 
after the death of all three Ranis. If there be any male issue to Bhaiya Raj 
Bachan Singh he shall be the owner of the afore-mentioned villages after the death 
of Bhaiya Raj Bachan Singh: otherwise the afore-mentioned villages shall be 
included in the taluga after the death of Bhaiya Raj Bachan Singh and my daughter 
shall be the owner of the afore-mentioned villages also.” i 

Raj Bachan Singh having in certain proceedings questioned the validity of this 
will the appellant on November 17, 1914, commenced against him in the Court of 
the Subordinate Judge, Mohanlalganj, the suit out of which this appeal arises, 
claiming a declaration as to the validity of the will and that under it he was the 
absolute proprietor of the estates and entitled to possession after the death of the - 
Ranis and (by amendment) that he was entitled to absolute ownership of the ten 
villages after the death of Raj Bachan Singh if he did not beget male children. 

In this suit a number of issues were raised with which their Lordships are not 
concerned. Upon the question of constriction it was urged by the defendant 
Raj Bachan Singh that in the event of his not having a son the ten villages were 
undisposed of after the death of the three Ranis and his own death, and on behalf 
of the appellant that they would be included in the estate of which he was to be 
the owner in possession. Upon this issue the learned Subordinate Judge found 
in favour of the appellant, holding that he acquired a contingent remainder at 
least in the ten villages. He further decided that the case was one in which it 
was proper for him in the exercise of his discretion to make a declaration of the 
appellant’s title. Accordingly the learned Judge made a decree, the relevant terms 
of which it is necessary in view of what afterwards happened to set out fully. 
They were as follows :— 

**(2) that under the said will the plaintiff acquired a vested remainder in all the items of 
the list annexed except in the ten villages ; (8) that he had a contingent remainder in the ten vill- 
ages ; (4) that the plaintiff would enjoy all the items save the ten villages after the death of the 
Ranis of the testator, that he would have the right of an absolute owner in the ten villages 
(in which the defendant had a life estate under the provisions of the will) after the death of the 
defendant if the latter had no son or when there was no possibility of the defendant getting a son.” 

Against this decree Raj Bachan Singh appealed to the Court of the Judicial 
Commissioners of Oudh and that Court by order dated June 4, 1918, modified 
the decree of the Subordinate Judge. Upon the construction of the will, so far as 
it related to the appellant’s interest in the ten villages, they expressed no decided 
opinion, having come to the conclusion that in view of the contingencies which 
might happen the interest of the present appellant in the ten villages was ‘so 
vemote and uncertain that it would be premature and futile to give any declaration 
regarding it in the present case.” But in the result the decree as drawn up did 
not give full effect to this decision, for, while the declaration numbered (8) in the 
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decree of the Subordinate Judge was struck out, that numbered (4) was still left. 
The appellant therefore still held a decree which gave him all that he wanted. 

On May 15, 1925, the survivor of the testator’s three widows died, and the 
appellant entered into possession of the estate except the ten villages and Raj 
Bachan Singh into possession of those villages. Raj Bachan Singh died on July 8, 
1985, without having had male issue, leaving a widow the respondent Musammat 
os Kumari Devi. Thereupon the appellant entered into possession of the ten 

ages. a 

It was shortly after this that Raj Raj Bahadur Singh, the original respondent, 
entered on the scene. On July 12, 1987, he instituted in the Chief Court of Oudh 
against the appellant a suit in which he claimed possession of all the property 
bequeathed by the testator on the grounds, amongst others, that the will of the 
testator was invalid and that he was the nearest reversioner, and in that suit he 
further raised the contention that, even if the will was valid, upon its true construc- 
tion in the events which had happened the testator died intestate as to the ten 
villages and that he, as his only heir, was then entitled to them. The appellant 
met this contention by pleading that the decree of June 4, 1918, operated as res 
judicata between the parties on the question of the title to the ten villages and this 
view: was upheld by Hamilton J. in a judgment given on January 18, 1940. 
Accordingly on July 25, 1941, the original respondent. presented a petition 
to the Chief Court of Oudh under ss. 151, 152, 158 of the Civil Procedure Code 
alleging that there was an accidental error in the decree of June 4, 1918, and 

raying in effect that it might be corrected by striking out the declaration numbered 
4) therein, so far as it referred to the ten villages. Upon this petition, in which 
the original respondent claimed to be “ the reversioner to Raj Bachan Singh,” 
the learned Judgeés of the Chief Court made the order as prayed and the decree of 
June 4, 1918, was amended accordingly. This left the appellant without the 
protection of the decree, on which he had (however fortuitously) been able for so 
long to rely, and he accordingly sought and obtained leave to appeal to His Majesty 
in Council from the decree as so amended. The respondents to the appeal are 
Musammat Te] Kumari Devi the widow and representative of Raj Bachan Singh 
and the representatives of the original respondent Raj Raj Bahadur Singh who 
has since died. ` 

It is thus after a very long interval that their Lordships have to determine the 
matters under appeal. Upon the question of construction they entertain no doubt 
as to the correctness of the views of the learned Subordinate Judge and in their 
opinion they are fortified by the conclusion reached by the Chief Court of Qudh at 
Lucknow in First Civil Appeal No. 58 of 1940. In that suit too the construction 
of this will was considered by the Court, and in a careful and elaborate judgment 
Mr. Justice Kaul and Mr. Justice Hagan determined that the effect of the testator’s 
will read as a whole was that his daughter’s son should take the whole estate 
subject only to a life interest in ten villages being given to Raj Bachan Singh and 
a further defeasance provision in the event of his having male issue. The gift 
in favour of the testator’s daughter, which by reason of her predeceasing him could 
not take effect, did not operate to displace his dominant intention that, except in 4 
certain event, the whole estate should revert to his daughter's son. In this view, 
which their Lordships understand to be that entertained by the learned Judges 
of the Chief Court, they wholly concur. 

It remains to consider whether a declaration to that effect was properly made 
by the learned Subordinate Judge. It is clear that it was competent for him to 
do so under s. 42 of the Specific Relief Act, and it appears to their Lordships 
that the learned Judges of the Chief Court give no sufficient reason for reversing 
his decision upon this point. He exercised and, as their Lordships think, properly 
exercised a discretion vested in him. The parties were vitally and immediately 
interested on the question which of them in an event, not necessarily remote, would 
be entitled to substantial property. Nor was anyone else interested. Their 
Lordships therefore conclude that the learned Subordinate Judge rightly made the 
appropriate declarations, that the decree of the Court of the Judicial Commissioners 
as corrected by the Chief Court in 1941 should be set aside, and the decree of the 
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Subordinate Judge restored and they will humbly advise His Majesty accordingly. 
The respondents must pay the costs of this appeal and of the proceedings in the 
Courts of Oudh except so far as they relate to the correction of the decree of 
June 4, 1918. ; 
Their Lordships add at the request of the respondents, though it appears super- 
fluous to do so, that they express no opinion upon any of the other matters in 
dispute between the parties and that the order to be made herein will be without - 
prejudice to the rights of the respondents upon any other issue. 


Solicitors for appellant: Barrow, Rogers & Neville. Appeal allowed. 
Solicitors for respondents: Hy. S. L. Polak & Co. 


Present : Lord Simonds, Sir John Beaumont, and Sir Lionel Leach. 


BENARES BANK, LTD. v. OFFICIAL ASSIGNEE, CALCUTTA.* 


Insoloency—Composition deed—Deed of trust—Terms in trust deed not contained in composition 
deed— Whether such terms are valid. 


Where a deed of trust, executed after a scheme of composition in insolvency and arrived 
at innocently between the insolvent and one of its creditors, contains an agreement to 
pay compound interest in place of simple interest provided in the scheme, such agreement can- 
not be enforced without the consent of all classes of creditors and the approval of the 
Tosolvency Court. A suit to enforce the agreement in a civil Court does not lie. 

Cullingworth v. Loyd, Jackman vw. Mttchell,? and Ex parte Barrow: In re Andrews,’ 
referred to. 


Tax facts appear from the Judgment. 


Sir Herbert Cunliffe, K. C., and R. Parikh, for the appellant. 
W. W. K. Page, K.C., L. M. Jopling and B. Mackenna, for the respondent. 


S LroneL Leac. The suit out of which this appeal arises Was tried in the 
Court of the Subordinate Judge of Dhanbad. The real question for decision is 
whether that Court had jurisdiction to grant the relief sought or whether it was 
a matter which could only be dealt with by the Calcutta High Court in its insolvency 
jurisdiction. The “answer requires the consideration of a scheme of composition, 
a deed of transfer executed in connection therewith, and proceedings in insolvency 
extending over a period of more than 20 years. 

The appellant is a limited liability company which is now in liquidation. Its 
business was banking and it will be convenient to refer to it hereinafter as “ the 
bank.” In 1909 the bank advanced large sums of money to a partnership of 
five persons, trading under the style of M. L. Laik and Bannerjee. The loans 
were made against hundis, which were secured by mortgages of immoveable pro- 
perty. Default was made in the repayment of the loans and the bank was compel- 
led to bring mortgage suits, Three suits were filed and a final mortgage decree 
was obtained in each of them. On June 15, 1911, by an order of the Calcutta High 
Court three of the partners were adjudicated insolvents under the provisions of 
the Presidency-towns Insolvency Act, 1909, and on July 14, 1911, an order of 
adjudication was made by the same Court against the other two partners. In 
the month of May, 1918, the insolvents made proposals for a composition in 
settlement of their debts. On June 4, 1918, the Official Assignee submitted the 
proposals to a meeting of the creditors. With certain amendments, the proposals 
were approved by a majority in number and exceeding three-fourths in value of 
the creditors. By this time the amount due to the bank was Rs. 8,25.558-12-1. 
On September 15, 1918, the Calcutta High Court in its insolvency jurisdiction 
approved the scheme. 

me of the unsecured creditors who werc relations of the insolvents abandoned 
their claims to rank for payment out of the insolvents’ estate. The scheme of 


* Decided, December 15, 1949. Appeal from 2 (1807) 18 Ves. Jun. 58). 
Patna. 3 (1881) 18 Ch. D. 464. 
1 (1840) 2 Beav. 885. 
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composition provided for payment in full to the secured creditors and of eight annas 
in the rupee, in two instalments of four annas, to the unsecured creditors who had 
not abandoned their claims. 

The carrying out of the scheme was guaranteed by certain persons, who were to 
transfer to the Official Assignee their shares in royalties which had accrued or 
thereafter should accrue due in respect of specified coal mines. Special provisions 
were made in cl. 12 of the scheme for the payment of the debt due to the bank. 
Clause 12 reads as follows :— 

“12. The Benares Bank Ltd. are agreeable to accept payment of their secured debts as 
follows :— ; ' 

(1) Ram Ranjan Roy and Asthutosh Roy will transfer their respective half-shares in the 
Benahir, Bhalgora and Khas Jheria properties and the income and profits thereof to the Official 
Assignee. Out of such income the Official Assignee will pay to the Benares Bank Ltd. the sum 
of Rs. 5,000 per annum towards satisfaction of this debt, should such income not suffice to pay 
Rs. 5,000 then Babu Kali Dass Laik will make up the deficiency. 

(2) The debts due to the insolvents so far as the same shall be realized by the Official Assignee 
as also the sale proceeds of Simapur and Benedih properties (which are to be sold by the Official 
Assignee) will also be paid to the Benares Bank, Ltd., towards satisfaction of their mortgages. 

(8) Ifthe payment made to the Benares Bank, Ltd., under cls. 1 and 2 of this paragraph 
do not cover the interest at 6 per cent. per annum, then the amount of the deficiency will be _ 

-made good as ta one half thereof by Nirmal Shib Bannerjee and as to the other half by Gopes 
Chandra Adhicary and Nil Ratan Adhicary. 

(4) So long as the payments mentioned in cls. 1, 2 and 8 are regularly made the Benares 
Bank will accept interest at 6 per cent. per annum and will not enforce their mortgage liability. 

(5) Upon satisfaction of Mrs. Barnard and Womesh Chunder Bannerjee’s mortgages in 
manner aforesaid and payment of the second sum of 4 annas in the rupee to the creditors named in 
Part I of Schedule I the income from Bhulanbararee property and the properties mentioned ın 
Schedule IT and the properties of Nirmal Shib Bannerjee mentioned in paragraph X will be applied 
towards satisfaction of this mortgage including further interest at 6 per cent. and thereupon 
the properties mentioned in cls. 1 and 2 will be released from this mortgage and the personal 
liability of the persons named in cls. 4, 1 and 8A for payments as stated in clause will cease.” 

` In spite of his undertaking contained in el. 12(2) of the deed of composition Ram 

Ranjan Roy declined to execute the proposed deed of transfer, and it was discovered 
that an omission had been made from the deed embodying the scheme. The 
important factor was the refusal of Ram Ranjan Roy to fulfil his undertaking ; 
the omission was easy of rectification. The insolvents and the guarantors did 
not want the scheme of composition to fail, but it was necessary to satisfy the bank. 
Consequently it was agréed between the bank, certain of the guarantors, the 
insolvents and the Official Assignee that the words “‘ with interest at the rate of 
12 per cent. per annum with yearly rests” should be inserted after the words 
“secured debts” appearing incl. 12 of the deed of composition, that Ashutosh Roy 
alone should transfer his half share in the Benahir, Bhalgora and Khas Jheria 
properties and’ that out of the income from these properties the Official Assignee 
should pay to the bank Rs. 2,500 per annum, subject to a limit of Rs. 17,500. 
This meant that instead of simple interest at 12 per cent. per annum the bank was - 
to receive compound interest at the same rate with yearly rests, but the Official 
Assignee youll” receive from Ashutosh Roy Rs. 2,500 per annum, subject to a 
total sum of Rs. 17,500, instead of Rs. 5,000 and no limit from Ram Ranjan Roy 
‘ and Ashutosh Roy jointly. 

These amendments to the scheme were embodied in the deed of transfer, which 
has been referred to throughout the case as “ the deed of trust ” and will be so 
referred to hereafter in this judgment. The deed of trust was executed on February 
18, 1915, by the guarantors, the secured creditors, the bank and the Official Assig- 
nee,.as the trustee of the properties of the insolvents. The amendments to the 
scheme of composition which were embodied in the deed of trust were not approved 
by the unsecured creditors, who were not even consulted in the matter. On the 
execution of the deed of trust, the Official Assignee applied to the High Court of 
Calcutta for an order annulling the adjudication, but the Court’s attention was not 
drawn to the amendments to the scheme of composition, which the deed of trust 
purported to make. In ignorance of the true position, the Court, by an order 
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dated March.15, 1916, annulled the adjudication. Their Lordships are satisfied 
that the Official Assignee had no intention of misleading the Court, but he was in 
grievous error in not disclosing the full facts. If he had done so, much of the 
subsequent litigation might have been avoided. 

Between 1916 and 1927 numerous proceedings were instituted in the Calcutta 
High Court with reference to the scheme, but it is not necessary to refer to these 
proceedings in detail. It is sufficient to say that on March 16, 1927, Page J. 
held that the scheme should be enforced, but he was not'prepared to consider the 
deed of trust until it had been construed by the Court on an originating summons ; 
and that the Court in its appellate jurisdiction held that an originating summons 
was inappropriate procedure for the purpose. 


On June 17, 1980, the bank applied to the Calcutta High Court to approve 
the deed of trust and to declare the scheme of composition to be amended accord- 
ingly. This application was heard by Panckridge J., who -dismissed it on the 
ground that before a scheme could be approved by the Court the procedure indicat- 
ed by the insolvency law had to be followed and the creditors’ consent obtained, 
and these conditions had not been fulfilled. The learned Judge observed that it 
might be that by way of suit or otherwise the appellant could enforce the obligation 
which the deed of trust imposed on the guarantors, but he did not think that in 
“the present case” the insolvency proceedings could be utilised for the purpose. 
The order of Panckridge J. was upheld on appeal, but in delivering the judgment 
of the Appellate Court Sir George Rankin C.J. said :— 


“Tt seems to me that there may be a good deal to say in favour of the view that it is quite 
open to the Insolvency Court to enforce this scheme and to pay full regard to the subsequent 
contiact of the parties, but that matter was dealt with once before and Mr, Justice Panckridge 
_ tightly refused to deal with it over again. In like manner we must refuse to entertain it.” 
These remarks negative the suggestion thrown out by Panckridge J. that the 
agreement with regard to the payments of compound interest might possibly be 
enforced in a suit in a civil Court, and indicate thatin the opinion of the Appellate 
Court the Insolvency Court alone had jurisdiction in the matter. The judgment 
of the Appellate Court was delivered on January 5, 1982. 

On April 15, 1982, the bank applied to the Calcutta High Court in its insolvency 
jurisdiction for an order directing the Official Assignee to pay to the bank all sums 
in his hands towards the amount due to the bank, with simple interest at 12 per 
cent. per annum, without prejudice to the bank’s right to recover “ in appropriate 
proceedings” interest on the basis of 12 per cent. per annum with annual rests. 
The application was opposed by some of the guarantors, who contended that only 
after satisfaction of the conditions laid down in the scheme would the rate be 
raised to 12 per cent. Panckridge J. accepted this interpretation. An appeal 
followed, and on May 4, 1984, the Appellate Court held that the bank had agreed 
to receive 6 per cent. upon the footing that when the whole estate had been finally 
wound up it would then recover the additional 6-per cent. from the time the scheme 
came into being. The other creditors had been paid and, therefore, the bank should 
receive simple interest at 12 per cent. per annum, to be calculated from September 
15, 1918, the date on which the Court approved the scheme. The Registrar of the 
Court was directed to take an account of what was due to the bank. An account 
was taken, but the basis was not settled until the matter came before the Board 
in an appeal by the bank. In a judgment dated January 80, 1989, the Board 
held inter alia: (1) That the provisions of para. 12 of the scheme and the relative 
portion of sch. 3 clearly recorded the acceptance by the bank for the purposes of 
the scheme of composition of a new mode of payment of their secured debt on the 
terms set out in para. 12; (2) that the amount of the secured debt which was to be 
the subject of the new mode of payment was clearly fixed by the schedule at 
Rs. 8,25,558-12-1 approximately, irrespective of the fact that that figure included 
arrears of interest ; and (8) that interest payable under sub-para. 8, 4, 5 of para. 12 
fell to be calculated on Rs. 3,25,558-12-1. 

-~ The suit out of which the present appeal arises was filed by the bank on September 
28,1982. By then all the secured creditors of the insolvents, other than the bank, 
had been paid and the unsecured creditors had received their composition of eight 
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annas in the rupee. The object of the suit was to secure the fulfilment of the 
provision in the deed of trust that the bank should receive compound interest, 
instead of simple interest, at the rate of 12 per cent. per annum. The Official 
_ Assignee of the Calcutta High Court and the insolvents and their guarantors or 
their representatives were joined as defendants. The bank asked for the con- 
struction of the deed of trust, a declaration that it was entitled to interest at the 
rate of 12 per cent. per annum with yearly rests, an account to be taken and pay- 
ment to it of the amount found due and the administration by the Court of the 
properties covered by the deed of trust. The Official Assignee filed a written 
statement which amounted to an expression of willingness to act according to the 
directions of the Court. The written statement filed by the other defendants 
raised numerous defences. It was alleged that the suit was barred by the law of 
limitation and by res judicata, that there had been fraud and collusion in the 
execution of the deed of trust, and that the suit was bad by reason of the provisions 
of s. 28 of the Indian Contract Act and s. 80 of the Presidency-towns( Insolvency 
Act. The learned Subordinate Judge decided all these issues in favour of the 
bank and held that it was entitled to enforce the stipulation for compound interest 
as the deed of trust was outside the Insolvency Act, but the Official Assignee was 
not entitled to sell the properties assigned to him. Payment could only be made 
out of income. Finally he held that the bank was entitled to compound interest 
in respect of the first 6 per cent. from September, 1918, to the date of suit and in 
respect of the second 6 per cent. from October 1, 1928, but compound interest was 
only to be charged from the time of default in payment of simple interest, and the 
bank’s dues were to be calculated on the basis of the Registrar’s account, dated 
December 15, 1984. 

The bank appealed to the High Court of Patna and defendants Nos. 4 and 29 
(now respondents Nos. 4 and 40 respectively) filed cross-objections. The bank's 
contentions were that it should get compound interest on Rs. 8,25,558, not on 
Rs, 2,28,000, he figure arrived at in the Registrar’s account, that it was entitled 
to compound interest at twelve per cent. per annum from the date of the scheme. 
or at any rate from the date of the deed of trust, and that it was entitled to realize 
its dues by the sale of the properties transferred to the Official Assignee, not merelv 
out of the income thereof. The contesting respondents maintained ‘that the suit 
should be dismissed in its entirety. 

The appeal was heard by. Fazl Ali and Meredith JJ., who accepted the cross- 
objections and dismissed the suit with costs throughout. The learned Judges 
considered the action of the Official Assignee in agreeing to pay compound interest 
as ulira vires and that the agreement could not be enforced, because (1) it was a 
variation of the scheme which neither the creditors in general nor the Court had 
considered and (2) it constituted an undue preference. The respondents did not 
contest the bank’s contention that compound interest was payable on the sum of 
Rs. 8,25,558, not on Rs. 2,28,000, or the proposition that it was payable from 
February 18, 1915, (the date of the deed of trust). The learned Judges agreed 
with the Subordinate Judge that the bank could not realize its dues by sale of the 
proverties assigned to the Official Assignee, but only out of the income. 

The bank now accepts February 18, 1915, as the date from which interest is to 
run and that it is not entitled to have the propertics sold, but must be content with 
pavment out of the income thereof. 

Notwithstanding the fact that in his written statement the Official Assignee 
agreed to act according to the Court’s direction and that he filed no memorandum 
of cross-objection in the appeal to the Patna High Court, he contended there that 
he should be allowed to take advantage of the cross-objections of defendants 
Nos. 4 and 29. The Official Assignee has filed a case in the appeal to His Majesty 
in Council opposing the appeal. A case in opposition has also been filed on behalf 
of respondents Nos. 4, 82 and 88. Respondent No. 4 is one of the insolvent. 
and respondents Nos. 82 and 88 are the sons of a deceased guarantor. Sir Herbert 
Cunliffe on behalf of the bank has challenged the right of the opposing parties 
to be heard. He has pointed out that the agreement to pay compound interest. 
instead of simple interest, was entered into at the instigation of the insolvents 
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and the guarantors, that the Official Assignee signed the deed of trust as represént- 
ing the insolvents and that it was also signed by the other secured creditors and the 
guarantors. The contesting respondents were now saying that the agreement to 
pay compound interest amounted to a fraudulent preference to the bank. To 
allow them to oppose the appeal on this ground would amount to allowing them 
to plead their own fraud. cae 

It is a i e p argument, but it cannot be accepted. In the first place it is 
manifest that there was no intention to defraud. The agreement to pay compound 
interest may amount to a fraudulent preference within the meaning of the insol- 
vency laws, but their Lordships are convinced that there was no intention to defeat 
the unsecured creditors and that the agreement tò pay compound, instead of simple, 
interest was entered into in all innocence on the supposition that it was the best 
method of saving the scheme when Ram Ranjan Roy repudiated his undertaking. 
The bank was a party to tlie agreement, and if there is illegality attaching to it, 
the bank must share the responsibility. Moreover the Official Assignee was 
allowed to appear in the appeal to the Patna High Court and he has been directed 
by the Calcutta High Court in its insolvency jurisdiction to contest the appeal to 
His Majesty in Council. In these cireumstances their Lordships consider that he 
and the opposing respondents are entitled to be heard. 

Coming to the main argument in the appeal, the bank contends that the judg- 
ment of the High Court was wrong because thé agreement to pay compound interest, 
instead of simple interest, is outside the scheme of composition and therefore can 
be enforced in a civil Courtas opposed to a Court with only jurisdiction in insolvency. 
Of course, if the agreement were outside the purview of the laws relating to in- 
solvency, it might be enforced in a civil Court, just as any contract supported by 
consideration might be. There was consideration for the agreement in that the 
bank did stay its hand and abstained from wrecking the scheme of composition 
when Ram Ranjan Roy failed to fulfil his undertaking and in that it agreed to 
defer payment to itself until all other creditors had been paid. Burtt it is patent 
that the agreement was not an agreement outside the scheme. The deed of 
composition provided for the payment to the bank of twelve per cent. simple 
interest on its debt. The deed of trust which followed in order to implement the 
scheme of composition changed simple interest into compound interest. One has 
only to look at the following recital in the deed of trust to see how lacking in 
substance is the contention that the agreement was a thing apart from the scheme 
of composition :— 

‘ And whereas it has been agreed by and between the said Benares Bank Limited, the said 
Bannerfee and the said Asutosh Roy, the said Kali Das Laik, the said Insolvents and the said 
Official Assignee that clause XIT of the said proposal for composition shall be modified by the 
addition of the words ‘ with interest at the rate of twelve per cent. per annum with yearly rests,’ 
after the words ‘secured debts’ appearing therein.” 

The words “shall be modified” put argument on the point out of the question. 

As the agreement to pay compound interest instead of simple interest constituted 
an amendment to the scheme, it could not be enforced without the consent of all 
classes of creditors and the approval of the Insolvency Court. In spite of the 
innocent intention of the parties to the deed of trust the agreement did in law 
constitute an infringement of the principles on which compositions are approved 
and enforced. In addition to the provisions of the Presidency-towns Insolvency 
Act there are considerations of public policy. See Cullingworth v. Loyd! 
and Jackman v. Mitchell? And in Ex parte Barrow: In re Andrews, Lord 
Selborne L. C. said (p. 470) :— i 

“ Tf the:e can be no addition or alteration for the benefit of all the creditors without such a 
resolution,” [a resolution under s, 126 of the Bankruptcy Act, 1869] “how can there be an addition 
or alteration for the benefit of one creditor, and that behind the backs of the others and without 
any communication to them? It appears to me impossible that a composition like this for the 
benefit of all the creditors, and such an agreement for the benefit of a particular creditor can 
stand together.” i ` 


1 (1840) 2 Beav 883. 8 (1881) 18 Ch. D. 464. 
2 (1807) 13 Ves. Jun. 581, 
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Their Lordships hold that the Court of the Subordinate Judge had no jurisdiction 
tô try the suit. The deed of trust which embodied the agreement to pay compound 
interest instead of simple interest is undoubtedly part and parcel of the scheme of 
composition, as their Lordships have already indicated, and this being the case, the 
only Court which can deal with the matter is the Calcutta High Court in its insol- 
vency jurisdiction. Whether at this late stage it is still open to the bank to take 
steps there to secure the enforcement of the agreement, their Lordships express no 
opinion. What is patent is that its action in attempting to enforce the agreement 
by a suit in a civil Court was misconceived. 

' Their Lordships will humbly advise His Majesty that the appeal should be 
dismissed. In view of the fact that the contesting respondents were parties to the 
deed of trust their Lordships make no order as to costs. 


Solicitors for appellant : Casavetis Constas & Co. Appeal dismissed. 
Solicitors for respondent: Sanderson, Lee & Co. 


Present: Lord Simonds, Lord Radcliffe and Sir Lionel Leach. 


MAHANTH SUDARSAN DAS v. MAHANTH RAM KIRPAL DAS,* 


Indian Limitation Act (IX of 1908), arts. 1348, 144—Transfer of endowed property by previous 
manager—-Whether such transfer can include emecution sale—‘‘Transferor”, whether extends to 
“judgment-debtor whose land is sold-~Whether adverse possession under art. 144 includes interest 
‘in immovable property. 


In art. 184B: of the Indian Limitation Act, 1908, the words ‘‘ transferred by a previous 
manager for a valuable consideration’ do not cover an execution sale under Court process, 
nor does the word ‘‘transferor” extend to a judgment-debtor whose land is sold. 

Ahamed Kuiti v, Raman Nambudr? and Charu Chandra Pramanik v. Nahush Chandra 
Kundu,’ referred to, 

’ Article 144 of the Indian Limitation Act, 1908, extends the conception of adverse possession 
to include an interest in immovable property as well as the property itself. 


Tue facts appear in the judgment of the Board. 


Charles Bagram, for the appellant. 
Sir Alfred Wort, for the respondents. 


Lord RADCLIFFE. These are two appeals from the High Court of Judicature at 
Patna. They have been eoneclidated, and the central point upon which each 
appeal turns is the samé : which of the parties is to be treated as the lawful owner 
of the piece of property in dispute? That piece of property is a four annas undivid- 
ed share out of a fourteen annas partitioned share of an estate called Touzi 
No. 7898 in Mouza Awari, Pargana tana, District Darbhanga, and it is here- 
inafter referred to as “‘ the disputed property.” n 

The two suits out of which the a arise were respectively a partition suit 
(No. 89 of 1982) filed by the appellant on September 16, 1982, and a title suit 
(No. 72 of 1988) filed by the respondents in the second appeal on November 7. 
1988. The appellant, who is the mahanth of a math or asthal called the Birpur 
Asthal, sought by the partition suit to obtain a declaration of his title to the 
disputed property and an order for partition of the lands of which that property 
was an undivided share. He was met by a defence on the part of those respondents 
who formed the defendants first party to his suit to the effect that on various 
grounds, some of which will be noticed later, he had no title to the disputed pro- 
perty. These respondents were the mahanth and the deities (acting through the 
mahanth) of another math or asthal known as the Pokrauni Asthal, and it was 
they who instituted the title suit in which they asked for a declaration against the 
appellant that the disputed property is debottar property of the Pokrauni Asthal 
and that the appellant had no right to any interest in it. As it is plain that the 


* Decided, November 21, 1949. Appeal from 1 ree I.L.R. 25 Mad. 99, T.B. 
Patna. - 2 (1922) I.L.R. 50 Cal. 49. 
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real question at issue is, to which of these two religious institutions does the 
disputed property belong, it will be convenient to use the term respondents to refer 
to the respondents Mahanth Ramkirpal Das and the idols Sri Thakurji, Ramji, 
Lachhmanji and Jankiji. 

In their Lordships’ view, as will appear later, the appellant has a good defence 
to the title suit under the Indian Limitation Act (IX of 1908) as subsequently 
amended, and, although other grounds of appeal were argued before them, it is 
upon this ground that they think that the appeals should be allowed, So much 
of the narrative of the complicated history of this case as follows is recorded 
therefore in order to explain how the question of limitation arises rather than to 
give any comprehensive account of the various issues in the suits. 

The appellant’s claim to the disputed property comes through his predecessor 
as mahanth of the Birpur Asthal, one Priya Das. In the year 1910, Priya Das 
had lent 500 maunds of grain to the then mahanth of the Pokrauni Asthal. 
Damodar Das. The loan was not repaid, and on May 16,1918, Priya Das obtained 
a decree against Damodar Das in the Court of the Munsiff at Muzaffarpur ordering 
Damodar Das to pay him the sum of Rs. 1 562-8-0, the monetary equivalent of the 
loan, together with costs and interest. This was followed by a sale of the disputed 
property at public auction in execution of the decree. Priya Das was himself the 
purchaser, and on April 6, 1915, he received the usual Court certificate confirming 
his purchase. One of the questions that was in issue in the present suits was the 
question whether this loan of 500 maunds was for any “justifying necessity ”’ 
of the Pokrauni Asthal itself. The relevance of the enquiry was that, had the loan 
been made for any such necessity, the disputed property, even if it did belong to the 
Asthal, instead of being the private property of the mahanth, would have been 
validly disposed of by an execution sale pursuant to the decree for payment of the 
value of the loan. - The Subordinate Judge, after reviewing the evidence, decided 
that Damodar Das did not “run into the debt in question for apy justifying 
necessity of the Asthal.”? On appeal the High Court expressed their agreement - 
with the trial Court on this finding. The appellant sought to challenge the High 
Court’s decision on this point: but in their Lordships’ view there are concurrent 
findings of fact in the two Courts without any apparent misapplication of the 
relevant law to those facts, and, that being so, an appeal cannot be entertained on 
that ground. i 

In the year 1918 a suit (No. 1 of 1918) was instituted against Damodar Das 
in the Court of the District Judge at Darbhanga, Tt was a suit under the provisions 
of s. 92 of the Code of Civil Procedure and in it Rajkumar Das, a former claimant 
to the office of mahant then held by Damodar Das, and certain other persons 
interested in the proper administration of the Pokrauni Asthal claimed that 
Damodar Das ought to be removed from the mahantship, a new mahant appointed 
in his place, and a scheme of administration settled by the Court for the asthal. 
it is not necessary to go into the details of these proceedings. In the end, on 
March 16, 1922, judgment was delivered in the District Court holding that the 
properties of the asthal were not debottar and that, accordingly, the Court was 
not entitled to entertain the suit under s. 92. An appeal from this decision was 
taken to the High Court, but while the appeal was still pending, Damodar Das 
died, being succeeded in the mahantship by the present respondent Ramkirpal 
Das, and Rajkumar Das abandoned the appeal. 

The dates of three events incident to this suit should be mentioned. On 
September 10, 1918, the Court appointed a receiver of the asthal properties. 
On August 28, 1919, an ev parte decree was made declaring that the Pokrauni 
Asthal had trust properties and removing Damodar Das from the mahantship. 
On September 12, 1919, Rajkumar Das was appointed mahant in his place. These 
steps in the proceedings were however set aside on appeal to the High Court and 
the judgment given on the rehearing in the District Court on March 16, 1922, was 
inconsistent with the basis on which they were made. It follows that after that 
judgment Damodar Das must have resumed his mahantship. 

While the 1918 suit was in progress, the appellant, who had by that time succeeded 
Priya Das, instituted a suit (No. 226 of 1919) in the Court of the Subordinate Judge 
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at Darbhanga asking for a declaration of his title to the disputed property (of 
which Priya Das had apparently been dispossessed) and for possession. Damodar 
Das was made a defendant to this suit, but no other person who could possibly 
be said to represent the interest of the Pokrauni Asthal. Since Damodar Das 
had been removed from the mahantship by Court order on August 28, 1918. 
Rajkumar Das being installed in his place, and Damodar Das could not have 
returned to the position of mahant until the order removing him had been upset, 
it seems clear that during much, if not all, of the progress of the Suit No. 226 of 
1919 there was no party to it who could act on behalf of the Pokrauni Asthal. 
However that may be, judgment was given in the suit on June 26, 1920, declaring 
that the appellant was entitled to the disputed property and ordering that he 
should get possession over it with Damodar Das and another defendant interested 
in other undivided shares. An appeal against this judgment was dismissed, 
and on September 28, 1920, the appellant was given formal possession of ‘the 
property mentioned in the writ of delivery of possession ” by the officer of the 
Court. It is difficult to tell from the actual form of the officer’s report whether 
he is certifying that he delivered possession of the property comprised in the whole 
14 annas share (which would be a joint possession of all co-owners) or of the 
undivided four annas share of that property. But, whatever form the delivery 
itself took, there is no reasonable doubt as to the nature of the possession that the 
appellant in fact enjoyed thereafter. 

The appellant based part of his defence in the present suits upon the contention 
that the respondents’ claim that the property in dispute was debottar property 
of the asthal was barred by res judicata. The res judicata, he said, arose out of 
the decision in Suit No. 1 of 1918 or the decision in Suit No. 226 of 1919. This 
contention was rejected by the trial Court and by the High Court on appeal. 
It was relied upon in,argument during the appeal before the Board, but their 
Lordships dq not find it necessary to express any decided view upon it. They 
will content one ee with observing that there appear to be formidable difficulties 
to be surmounted before it could succeed. 

The question of limitation has now to be dealt with. Limitation was an issuc 
both in the partition suit and in the title suit. In both cases the trial Judge held 
that there was no bar by limitation and, so holding, decided the title suit in favour 
of the respondents, since he came to the conclusion that the property in dispute 
was debottar property of the Pokrauni Asthal and that the execution sale of 1914 
had been ineffective to deprive the asthal of its title to the property. This being 
his decision as to title, he dismissed the appellant’s partition suit as misconceived. 
The High Court upheld his view that the title suit was not barred by limitation 
and that the Pokrauni Asthal was entitled to recover the disputed property as 
its own. They did not have before them the question whether the partition suit 
had been correctly decided not to be barred by limitation. Nor have their Lord- 
ships. No argument was placed before them on behalf of the respondents to this 
effect, and limitation as a bar to the partition suit needs, therefore, no further 
consideration. 

The schedule to the Indian Limitation Act contains several articles that might 
be thought to have an application to the title suit. The first important question 
is, which is the governing article? The Subordinate Judge rightly, as their 
Lordships think, took the view that he was faced with a choice between art. 184B, 
which was introduced by amendment in 1929, and art. 144. He decided wrongly, 
ae Lordships think, in favour of applying art. 184B. That article runs as 
follows :— 

“ By the manager of a Hindu, Mohammedan or Buddhist religious or charitable endowment. 
to recover possession of immoveable property comprised in the endowment which has been 
transferred by a previous manager for a Valuable consideration. Twelve years from the death, 
resignation or removal of the transferor,” 

Article 144 on the other hand runs :— 

“For posession of immoveable property or any interest therein not hereby otherwise speci- 
fically provided. Twleve years from the time when the possession becomes adverse to the 
plaintif.” 
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Treating the execution sale of 1914 as a transfer by a previous manager far. 
valuable consideration, he held that the relevant date for the commencement of 
the bar by limitation was the death of Damodar Das, namely, September 18, 1922. 
As the title suit was brought in November, 1988, it was, on that basis, within time. 
The learned Judge also held that, even if art. 144 applied, the period of limitation 
would not begin to run until the death of the “‘vendor,” namely, the occupying 
Mahant, Damodar Das. He regarded the decision of their Lordships’ Board in 
Mahadeo Prasad Singh v. Karia Bharti, as establishing this. He seems to 
have thought that in any event adverse possession for the purpose of art. 144 did 
not begin until Ramkirpal Das succeeded Damodar Das. In the result he consider- 
ed the only relevant date to be September 18, 1922, 

The High Court dealt only briefly with this issue in their judgment. They 
regarded Mahadeo Prasad Singh’s case (supra) as authority for the view that 
limitation would begin to run from the death of the mahant and not from the 
date of alienation, 

Their Lordships cannot accept that the death of Damodar Das is the commencing 
date for limitation in this case. No doubt it would be if art. 184B were to be 
applied. But to apply it involves a reading of that article which would construe 
the words “transferred by a previous manager for a valuable consideration ” 
as covering an execution sale under Court process. and the word “ transferor ” 
as extending to the judgment-debtor whose land is sold. In their view such a 
construction cannot be adopted. It is not only that the words themselves do not 
properly bear that meaning. Apart from that, what is in all essentials the same 
question was considered on several occasions by Courts in India before arts. 184A 
and 184B had been added to art. 184. That article contains the analogous phrase 
‘transferred by the trustee or mortgagee for a valuable consideration,” and there 
was a uniform current of decision to the effect that these words were incapable 
of applying to an execution sale. See, for instance, Ahkamed Kuti v. Raman 
Nambudri* and Charu Chandra Pramanik v. Nahush Chandra Kundu, - Accepting 
this construction their Lordships are unable to hold that art. 184B has any applica- 
tion to the present suit. | 

The consequence is that art. 144 is the governing article, since the rejection of 
art. 184B involves also the rejection of art. 184 and 184A. At what date then did 
the possession of the appellant become adverse to the respondents? The reasoning 
of the Courts below answers this question by selecting the date of the death of 
Damodar Das, since they draw an analogy between what would have been the 
position had Damodar Das, for instance, himself sold the disputed property to 
provide money for the payment of Priya Das’s loan and the position that in fact 
arose when the disputed property was sold in execution to satisfy the judgment 
decree for the value of the loan. In the former case, it is said, adverse possession 
of the disputed property would not have begun during the incumbency of the 
existing mahant. This last contention is based on the decision of their Lordships 
in Mahadeo Prasad Singhs case (supra): hence the reference to that case both 
in the judgment of the trial Judge and of the High Court. The decision had nothing 
to do with a sale in execution: but the next step in the argument is that there is 
no difference in principle between a sale by the mahanth to pay his debts and a 
sale by the Court to pay his debts for him. And indeed Lord Buckmaster so 
stated when delivering the judgment of the Board in Subbaiya Pandaram v. 
Mahamad Mustapha MaracayarA 

This argument has much force, but in their Lordships’ view it is not open to 
them to entertain it. To what extent there is a difference in substance, if there 
is not a difference in principle, between a voluntary sale by a debtor and an 
execution sale of his property by the Court, it would be otiose at this date to 
enquire. For the very judgment to which the respondents refer for the observation 
of Lord Buckmaster in support of their contention contains a decision by the 


1 (1984) LL.R 62, L.A. 47, 8 (19°92) LLR 50 Cal. 49. 
a.c. 87 Bom. L. R. 383. 4 (1928) L.R. 50 LA. 295, 
2 (1801) LL.R. 25 Mad. 99 F.B. 8.C. 26 Bom. L.R. 127. 
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Board that in the case of an execution sale of debottar property it is not the death of 
the incumbent but the date of alienation {if accompanied, of course, by possession) 
that is the commencing date for adverse possession for the purposes of art. 144. 
At page 299 of that judgment Lord Buckmaster, after stating that the trustee in 
office has no power to dispose of trust property by a permanent mukurrari lease, 
proceeds as follows : 
.. though he is at liberty to dispose of it during the period of his life and a grant made 

‘fora longer period is good, but good only to the extent of his own life interest. 1t follows therefore 
that possession during his life is not atlverse, and that upon his death the succeeding trustee 
would be at liberty to institute proceedings to recover the estate, and the statute would only 
run against him from the time when he assumed the office. Such an argument has no relation to 
the case where, as here, property has been acquired under an execution sale and possession 
retained throughout.” i 
The view that, where land devoted to charitable purposes is sold under an execution 
decree against the trustee of the charity, the ensuing possession of the purchaser is 
adverse from the date of sale, was repeated by this Board in Ram Charan Das v. 
Naurangi Lali In the face of these authorities their Lordships are bound to hold 
that adverse possession in this case did not begin with the death of Damodar Das 
but began at whatever date after the sale in 1914 Priya Das or his successor the 
appellant obtained effective possession of the disputed property. 

ow it is the respondents’ case—it is in fact their main contention on this 
issue—that the appellant has never at any time had “adverse” possession against 
them because, the disputed property being a four-anna undivided share, his 
possession has been throughout no more than a joint possession with them. 
And the joint possession which co-parceners enjoy in respect of the undivided 
property involves that, prima facie, the exclusive possession of any one of 
them is not adverse to the. others. Their Lordships have no doubt of the 
‘validity of this general rule: but they are unable to think that it will be in 
any way departed from if they hold that in respect of thedisputed property itself 
the appellant’s possession has been adverse to the owners of the other shares. 
In truth there is some confusion involved jn the argument. What is in question 
here is ‘not adverse possession of the block of property in which the various undivided 
interests subsist, but adverse possession of one undivided interest. Article 144 
certainly extends the conception of adverse possession to include an interest in 
immoveable property as well as the property itself: nor was it disputed in argu- 
ment by the respondents that there could be adverse possession of an undivided 
share, given the appropriate circumstances. What they maintained was that 
such circumstances were lacking in this case. Their Lordships cannot accept this, 
for the history of the long wrangle over the disputed property suggests a very 
different conclusion. 

It seems clear that at the time of Suit No. 226 of 1919 the appellant was out of 
possession. His complaint was that Priya Das had been dispossessed after his 
purchase and the relief that he (the appellant) asked for in the suit was vindication 
of his title and recovery of possession of the disputed property. This relief the 
Court gave him by its decree of June 26, 1920, which was affirmed on appeal. It is 
true that the decree says that he is to get possession over the share claimed by 
him “with” Damodar Das and another party to the suit claiming under Damodar. 
But there seems to be no doubt, when the judgment itself is read, that what that 
meant was that the appellant was to have possession of his share, the disputed 
property, without the necessity of claiming an actual partition of the undivided 
property. It could mean. nothing else in the light of the declaration of his sole 
title to the disputed share whith the Court granted to him at the same time. 
Everything that followed is consistent with this. 

On September 28, 1920, he was formally installed in possession by the officer 
of the Court. From that date until some time in the year 1984 he remained in 
actual possession of the disputed property. That is established by the findings of 
the Additional Subordinate Judge at Darbhanga, to whom, pending the final 
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decision of the High Court appeal, the case had been: remitted with an instruction 
that he should try certain issues, and should endeavour’ to ascertain the period 
during which the appellarit was in actual possession. It appéars from these findings 
(which must be treated-as displacing the. indeterminate findings as to the facts 
and period of possession which are contained in the original judgment of the 
Subordinate Judge) that the acts of possession consisted in the collection, whether 
- by legal proceedings or by other means, of the appellant’s share of the rents arising 
from the undivided property. The collection of this share could not have taken. 
place on behalf of those interested in the undivided property generally, including 

those interested in the other undivided shares. On the contrary, the quantum of 


‘total rent taken was taken because the appellant had vindicated his title to the _ 


disputed property (whether or not he had succeeded in making parties to the 1919 
suit persons who would properly represent the Pokrauni Asthal) and was now 
insisting upon his right to receive and retain for the Birpur Asthal a four-anna 
share of the total rent. It appears to their Lordships that. such possession was 
plainly an adverse possession for the purposes of art. 144. 

. If this is so, it follows that when the title suit was instituted on November 7, 
1988, the appellant-had been for over 12 years in adverse possession. Consequently 
the suit must be treated as barred by limitation. If the respondents are thus 
precluded from disputing the appellant’s title to his share, it follows that the 
partition suit must succeed. 

Their Lordships will therefore humbly advise His Majesty that this appeal should 
be allowed and that the two decrees of the Additional Subordinate Judge at . 
Darbhanga dated June 80, 1985, and the two decrees ‘of the High Court at Patna 
dated March 20, 1942, should be set aside and that the respondents should pay to 
the appellant his costs in those Courts. In place of these decrees the title suit 
‘should be dismissed and the partition suit remitted tọ the Court of the Additional 
Subordinate-Judge at Darbhanga with instructions to proceed with the case in’ 
accordance with this judgment. Their Lordships will humbly advise His Majesty 
accordingly. The respondents must pay the appellant’s costs of this appeal. 


Solicitors for appellant : Douglas Grani & Dold. |. Appeal allowed. 
Solicitors for respondents: Hy. S. L. Polak & Co. | , 
. Present: Lord Simonds, Sir John Beaumont and Sir Lionel Leach. 
KANDA v. WAGHU.* | ; 


Civil Procedure Code (Act V of 1908), 0. XU, rt. 1,0. FI, T.?,8. 163—Admitting of public document 
in evidence—Discretion of Court— Amendment of pleadings—Setting up new case-—Practice 
and procedure, 

Under-O. XIII, r. 1, of the Civil Procedure Code, 1908, the trial Court has a discretion 
-in the matter of admitting public records at a late stage of hearing in a case. While it is a 
wise exercise of the discretion to admit such evidence, the question must be decided in each 
case in the light of the particular circumstances, 

Gopika Raman Roy v. Atal Singh, explained. 

It is absolutely necessary that the determination in a cause should be founded uppn a case 

to be found in the pleadings or involved in or consistent with the! case thereby made. , 
Bshenchunder Singh v. Shamachurn Bkutio,* followed. 

It is not open to a Court under s. 158 and O. VI, r. 7, of the Civil Procedure Code, to 
allow an amendment which alters the real nature in controversy between the parties and 
involves the setting up of a new case, 

Ma Shoe Mya v. Maung Mo PARR rolond; 


THE facts appear from the judgment. p! 


R. Parikh, for the appellants. o N 
` J. M. R.Jayakar, for the respondent. i - 
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Sip LioneL Leaca. . The parties in this oe Dadra Rajputs, an agricul- 
tural tribe ofthe Montgomery District of the jab. The appeal arises out of a 
suit brought by the appellants in the Court of the Subordinate Judge, Montgo- 
mery, challenging the Validity of a deed of gift, executed on December 17, 1988, 
by Mussammat Rajan, defendant No.1, in favour of her grandson, defendant 
No. 2, who is the respondent in the appeal. i . 


Defendant No. 1 is the widow of one Amira, who-died in or about the year 
1918. ‘The respondent is the son of a daughter of Amira and defendant No. 1. 
On the execution of the deed of gift the respondent applied for mutation of names 
in the records kept by the land revenue authorities, but the Assistant Collector 
refused the application on the ground that “a female has, under no circumstance, 
a right to alienate property by sale or by way of charity under a will, oral or in 
writing,” and his decision was upheld by the Collector on appeal. Thereupon 
the respondent filed a suit in the Court of the Subordinate Judge, Montgomefy, 
for a decree for the possession of the land. Theonly defendant was the donor, and 
on November 9, 1989, with her consent, the Court passed a decree in the terms of 
the prayer in the plaint. á 

Two days later the appellants, who are collateral members of the respondent’s 
family, filed in the Subordinate Judge’s Court the suit which has given rise to this 
appeal. The appellants pleaded that the land was ancestral, that the gift of it to 
the respondent was contrary to custom, that the mutation of names had: been 
rightly refused and that the respondent had obtained by fraud the decree passed in 
his favour on November 9, 1989. They asked for a decree declaring that the deed 
of gift was null and void as against them and, therefore, did not affect their rever- 
sionary rights. The respondent filed a written statement, in which he denied that 
the land was ancestral. He alleged that the parties were governed by Mahomedan 
law, under which there were no restrictions on the donor’s powers of alienation, 
that the revenue officers had erred in refusing mutation of names, and that the 
decree in the previous suit was good. In a separate written statement the donor 
supported the respondent’s case. ee 

After the evidence had been closed and the case had been adjourned for the 
hearing of the arguments, appellant No. 1 applied for leave to file certified copies 
of two extracts from public records, which were said to have bearing on the question 
whether the land was ancestral. Order XIU, r. 1, of the Code of Civil Procedure, 
requires the parties or their pleaders to produce at the first hearing of the suit all _ 
documentary evidence on which: they intend to rely, and r. 2 provides that no 
documentary evidence in the possession or power of a party, which should have 
been, but has not been, produced in accordance with the requirements of r. 1, 
-shall be received at any subsequent stage of the proceedings, unless good cause 
is shown to the satisfaction of the Court for its non-production. The Court receiv- 
ing such evidence must record the reasons for so doing. The Subordinate Judge 
rejected the application onsthe ground that it was no stage to accept additional 
evidence when the defendant had closed his rebuttal and the case had been ad- 
journed for the hearing of arguments. 


In his judgment which was delivered later, the Subordindte Judge held that the 
appellants had failed to prove the custom alleged by which a widow could not 
give her deceased husband’s property to her daughter’s son, that the land was not 
ancestral, that in the absence of custom Mahomedan law governed the case and 
that under suchi aw the gift was valid. In accordance with these conclusions he 
dismissed the suit with costs. The appellants appealed to the District Court. 
In addition to challenging the findings of the Subordinate Judge they said that he 
had erred in refusing to admit the further evidence. The District Judge held that 
the Subordinate Judge was perfectly justified in refusing to admit the documents 
at the time when the Court had only to hear the arguments, and that no case had 
been made out for their admission in appeal. He also agreed with the Subordinate 
Judge’s finding that the land was not ancestral, but he beld that the parties were 
governed by custom in the matter of alienation and he sent the case back to the 
trial Court for decision on a further issue which he framed in these words :— 
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‘The land in suit having been found to be non-ancestral, do the collaterals exclude the 
daughter’s son ascording to the custom of the parties and is the gift, therefore, invalid?” 
This issue did not arise on the pleadings. 

Both sides appealed to the High Court at Lahore. The appeals were heard by 
Bhide J., who held that the Subordinate Judge had been right in not admitting 
the two documents in evidence, but that the District Judge had erred in framing 
a new case for the appellants, and in remanding the suit for trial on the new issue. 
He agreed that the land was non-ancestral. The result was that the learned Judge 
dismissed the appellants’ appeal and accepted that of the respondent. 

The appellants then filed an appeal under the Letters Patent of the High Court. 
This appeal was decided by Din Mohammad and Mehr Chand Mahajan JJ., who 
upheld the judgment of Bhide J. 

In their appeal to His Majesty in Council the appellants maintain that the 
Subordinate Judge wrongly refused to admit the additional evidence and that the 
District Judge was right in framing the new issue and in remanding the case to the 
trial Court for further hearmg. They ask that leave be granted to them to amend 
the plaint in order to cover the new issue. o 

On the question whether the Subordinate Judge erred in refusing to admit the 
two documents, Mr. Parikh laid stress on the case of Gopika Raman Roy v. Atal 
Singh,) where Sir John Wallis, in delivering the judgment of the Board, said that 
where the rules of exclusion apply and the documents cannot be filed without leave 
of the Court, that leave should not ordinarily be refused where the documents are 
official records-of undoubted authenticity, which may assist the Court to decide 
rightly the issues before it. It would be erroneous to read these observations as 
implying that there is no discretion left in a trial Court when it is a matter of 
admitting public records at a late stage. The Court has a discretion, and while gene- 
rally speaking it will be a wise exercise of the discretion to admit such evidence; the 
question must be decided m each case in the light of the particular circumstances. 

The only reason disclosed by the appellants in their application for the admission 
of the documents at that late stage was that they had no knowledge of them 
before. The District Judge in his judgment pointed out that apparently neither 
the appellants nor their counsel had consulted the revenue records before filing 
the suit and ignorance of entries therein would not provide a sufficient excuse for 
the delay in making the application. Three appellate Courts in India had held 
that the Subordinate Judge exercised a wise discretion in refusing to admit addi- 
tional evidence and their Lordships are not prepared to say they were wrong in 
so holding. ° 

Their Lordships agree with the learned Judges of the High Court that the 
District Court erred ‘in framing the new issue and in sending the case back to the 
trial Court for further hearing. As already indicated the question embodied in 
the additional issue was not raised in the pleadings. The appellants founded their 
claim on the ground that the land was ancestral and it was on that ground that 
they challenged the right of the widow to make the°gift. Not once during the 
proceedings in the trial Court did they suggest that even if the land was found to be 
non-ancestral, the widow would still be incompetent to dispose of it. In Eshen- 
chunder Singh v. Shamachurn Bhutto, Lord Westbury described it as an absolute 
necessity that the determinations in a cause should be founded upon a case to be 
found in the pleadings or involved in or consistent with the case thereby made. 
The coùrse decided upon by the learned District Judge offended against this 
principle and their Lordships consider that he was rightly overruled. 

In asking the Board to allow the plaint to be amended at this stage attention 
has been drawn to the provisions of s. 158 and O. VI, r. 17, of.the Code of Civil 
Procedure. The powers.of amendment conferred by the Code are very wide, 
but they must be exercised in accordance with legal principles, and their Lordships 
cannot allow an amendment whieh would involve the setting up of a new case. 
The judgment of Lord Buckmaster in Ma Shwe Mya v. Maung Mo Hnaung? 


1 (1929) L. R. 56 I. A. 119, 8 (1922) L. R. 48 I. A. 217, 
s.C. 81 Bom. L. R, 734. S.C. 24 Bom. L. R. 682. 
2 (1806)11 M. I. A. 7, 20. 
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is directly in point. It was there held that it was not open to a Court under s. 158° 
and O. VI. r. 17, to allow an amendment which altered the real matter in contro- 
versy between the parties. The application for leave to amend is rejected. 

Their Lordships will humbly advise His Majesty that the appeal should be dis- 
missed. The appellants will bear the costs. 


Solicitors for appellants: T. L. Wilson & Co. Appeal dismissed. 
Solicitors for respondent : Douglas Grant & Dold. 


Present: Lord Greene, Lord MacDermott, and Sir Madhavan Nair. 
RAMKISSENDAS DHANUKA v. SATYA CHARAN LAW.* 
Company—Articles of association—Construction of articles. 3 


The articles of association of a company provided, among other things, as follows :— 

“109. The number ofthe directors shall not be less than three nor more than four. 

126. The company in general meeting may from time to time increase or reduce the 
number’of directors, subject to the provisions of ss. 88A(1) and 88B(2) of the [Indian Com- 
panies] Act, and may alter their qualification and may also determine in what rotation such 
increased or reduced number is to go out of office. 

132. At the date of the adoption of these articles, Andrew Yule & Co., Ltd., are the 
manaping agents of the company....until they shall be removed therefrom by an extra- 
ordinary resolution of the company, passed at an extraordinary general meeting specially 
` convened for that purpose,....at which persons holding or representing by proxy or power 
of attorney, not less than three-fourths of the issued ordinary capital of the company for the 
time being shall be present.” 

At a general meeting of the company two resolutions were passed, by one of which the 

-= number of directors was increased by appointment of seven new directors in addition to the 
four then existing. The second resolution terminated the appointment of Andrew Yule & 
Co., Ltd., as managing agents, and they were thereby forthwith removed from their office. 

In a suit thetwo resolutions were attacked, the first on the ground that it could only have 
been passed at a special, and the second by an extraordinary resolution whereas the majority 
by which they purported to be passed was insufficient for those purposes and that the rights 
of the minority had been illegally infringed. 

The High Court held that both the resolutions were inyalid, the first ¢ on the ground that 
art. 126 was subject to the maximum prescribed by art. 109, which could only be altered by a 
special resolution : and the second for the reason that it was not passed as an saa 
resolution at an extraordinary general meeting. 

On appeal :—. 

Heid, (1) that the first resolution was valid, for there was no insuperable difficulty in 
reconciling art. 109 with art. 126, either by implying in the former some such opening 
words as ‘‘subject to art. 126” or implying in the latter some such opening words ene 
standing anything contained in art. 109;” 

(2) that the power to increase or reduce the number of directors in art. 126 meant or at 
least included a power to increase a maximum without necessarily making specific appoint- 
ments or (subject to s. 88A (1) ), to reduce the minimum 

/ (8) that such a power carried with it the implication that, e.g., the vacancy created by an 
increase in the maximum might at the same time or subsequently be filled up by appointing 
an one to fill it: 

Salmon v. Quin and Amtens,) referred to; 

(4) ‘that the second resolution was invalid, since to treat it as effective would mean that 
the company could terminate the appointment of the managing agents by ordinary resolution 
contrary to art. 182 requiring an extraordinary resolution, which requirement was intended 
as a protection to a minority who were not to have the appointment terminated against their 
will unless a particular majority voted in favoyr of it. 


Taw facts appear sufficiently from the judgment. 
Sir Walter Monckton K. C., C. S. Rewcastle K. C., N.. C. Chatterjee, P. V. 


Subba Row and C. N. Latk, for the od ewe 
D. N. Pritt, W. W. K. Page K. C. and S. Chaudhari, for the-respondents. 


. * Decided, December 15, 1949. Appeal 1 [1909] 1 Ch. 811, [1909] A. C. 442. 
from Calcutta. : 
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Lorp GREENE. This is an appeal from a judgment’ and decree of the High Court 
at Fort William affirming on appeal a judgment and decree of the same Court - 
in its original jurisdiction. _ The questions raised in the litigation relate to the 
validity of two resolutions of the respondent company Lothian Jute Mills Ltd. 
(hereinafter called “the company”). -By'the first of these resolutions (which were 
passed at a requisitoned general meeting of the company held on June 8; 1945), 
_ the appellants (other than S. P. Bose, who was one of the requisitionists), seven in 
number, were appointed to be directors of the company in addition to the four 
__ existing directors, one of whom was the respondent r. Satya Charan Law. By 
` the second resolution it was resolved that the ténnet on of the appointment of 
the managing agents of the company, Messrs, Andrew Yule and Co. "Led. was to be 
recorded and in any event that they were thereby forthwith removed from their 
office. In the action the respondent Dr. Law on behalf of himself and all other 
holders of shares in the company attacked the validity ofi both résolutions and 
sought appropriate relief. The defendants were the eight appellants and the 
respondent H. H. Commanding General Hiranya Shamsher Jung Bahadur Rana, 
another of the requisitionists, who has taken no part in the proceedings. The 
ground on which the validity of both resolutions was attacked was that under the 
articles of association of the company they coyld only have been passed effectively 
as to No. 1 by a special-and as to No. 2 by an extraordinary resolution whereas the 
mary by which they purported to be passed was admittedly insufficient for 
thosé purposes: and that the rights of the minority had been illegally infringed 
accordingly. At the trial McNair J. held that both resolutions were invalid ; 
he made declarations to that effect and granted conséquential injunctions. This 
decision was affirmed on appeal by a Court consisting of; i Derbyshire C. J. and 
Gentle J. 
The question as to the validity of resolution No. 1 depends upon the true con- 
struction of certain of the articles of association of the corapany. Anese g so far as 


relevant are as follows: ` | ə 
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“DIRECTORS. 


“109. The nymber of the directors shall not be less than me nor mare ee four.. 

111. The directors shall have power at any time and from time to time to appoint any 
person, other than a person who has been removed from the office ofia director of the company 
under article 127, as a directdr as an addition to the Board but so that the total number of directors 
shall not at any time exceed the maximum number fixed. But any : director so appointed shall 
hold office only until the next following ordinary general meeting of the company and shall then 
be eligible for re-election. 

112. The qualification of a director, other than an ex-officio dieton, shall be the holding 
of, in his own name or jointly with any person whether beneficially or ag a trustee for any’ company 
or person or otherwise, ordinary shares in the company of the nominal value of Rs. 5,000. 


| 
ROTATION oF DIRECTORS, 


121. At the frst ordinary meeting okthe company to be held in every year, one-third of the 
directors for the time-being or, if their number is not three ora multiple ofsthree, then the number 
nearest to one-third shall retire from office... 

122. , The directors to retire in every year shall be those who have been longest in office 
since their last election, but as between persons who became directors on the same day those to 
retire shall (unless they otherwise agree among themselves) be determined by lot. 

128. A retiring director shall be eligible for re-election. 

125. Tf at any meeting at which an èlection of directors ought ; to take place the places of 
the vacating directors are not filled up, the meeting shal] stand adjourned till the same day in 
the next week at the same time and place, and, if at the adjourned’ meeting the places of the 
vacating directors are not filled up, the vacating directors or such of them as have not had their 
places filled up, shall be deemed to have been re-elected at the adjourned meeting. 

126. The company in general meeting may from time to time increase or reduce the number 
of directors, subject to the provisions of sections 88 A(Z) and 88 B(2) of the Act, and may alter 
their qualification and. may also determine in what rotation such increased or reduced numbe ‘ 
is to go out of office. 

127. The company may by extraordinary reolaidd remove any director, whose period of 
office is liable to determination at any time by retirement of directors in rotation, before the 


- 
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expiration of his period of office and may by ordinary resolution appoint another person in his 


128. Any casual vacancy occurring among the directors may be filled up by the directors...” 
The judgments in the Indian Courts were based on the view that the power of 
the company by ordinary resolution to “increase or reduce” the number of 
directors conferred by art. 126 is only exercisable within the limits set by the 
maximum of four and the minimum of three’ prescribed by art. 109; and that 
consequently in order that there might be more than four a special resolution was 
required altering art. 109; : : 

If art. 109 had stood alone, there can be no doubt that this view would have been - 
correct. In order to avoid the necessity for a special resolution a form has some- 
times been used in which an article of this type is prefaced by words such as “until 
otherwise determined by the company in general meeting.” ` These words enable 
the stated maximum and minimum limits to be altered by an ordinary resolution. 
No such words are used in the present case. But that does not by any means 
conclude the matter. In order to interpret art. 109 there are other articles which 
require consideration. Their Lordships think that the learned Judges in India 
did not attach sufficient importance to this aspect of the question. e : 

The first of these to be considered is art. 126 itself. .Two points in it fall to be 
noticed: (a) the power is expressed to be subject to s. 88A(1) of the Indian 
Companies Act which provides that “ every company shall have at least three 
directors ” ; and (b) the power extends to altering the qualification and making a 
change in the order of rotation of the increased or reduced number. Now if, as 
the High Court has held, art. 126 only allows an ordinary resolution to operate 
between the limits of four and three prescribed by art. 109, the following conse- 
quences would result : (a) The reference to s. 88A(Z) would, as the articles stand, 
be unnecessary. The reason of this is that if, according to the argument, the 
minimum of three laid down by arts 109 can only be altered by a special resolution, 
it eould not in-any event bealtered by an ordinary resolution which is the kind of 
resolution with which art. 126 is dealing. (b) The power to alter qualification 
and change the order of rotation, if; as art. 126 provides, it is to be exercised by 
ordinary resolution, must involve.a departure from the provisions of arts. 112, 
121 and 122. Those articles are not expressed to be “subject to article 126” 
nor are these powers in article 126 expressed to be given ‘notwithstanding anything 
in articles 112, 121 and 122.” Some sich words must therefore be implied in one 
place or the other in order to remove the inconsistency. The omission to make 
such cross-references as may be required to reconcile two textually inconsistent 
provisions is a common: defect of draftsmanship. There is thus no insuperable 
difficulty in reconciling art. 109 with art. 126 either by implying in the former 
some such opening words as “subject to article 126,” or implying in the latter 
some such opening words as “ notwithstanding anything contained in article 109.” 
~ Now if, as the Courts in India have held, the only ‘scope for the operation of 
s. 126 lies in the area between the maximum of four and the minimum of three, 
the question arises, what is the use of art. 126? If at a time when there are only 
three directors the company wished to appoint afourth, it could’ do so by ordinary 
resolution at a general meeting without the necessity of having a special article in 
that behalf. .For the purpose therefore of an increase in the actual number of 
directors to four there is no need for the article. If, however, the .company 
wished otherwise than by dismissal (ds to which provision is made by art. 127) 
to reduce the number to three it could do so under the very terms of s. 109 itself 
and that notwithstanding art. 125, Article 109 in effect gives an option to the 
company to have no more than three directors. It therefore appears to their 
Lordships that in order to give effective content to the opening words of art. 126 
it is necessary to make an appropriate implication as suggested above, either in 
109 or in 126. Tt is moreover to be observed that the draftsman of the articles 
where he wished to show that the maximum number as fixed is not to be exceeded 
in exercising a power to appoint additional directors, says so in terms., Under 
art. 111 the directors have power to appoint additional directors “ but so that the 
total number of directors shall not at any time exceed the maximum number fixed.”’ 
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A limit therefore which is set to the power of the Board is not repeated in the case 
of a general meeting. " 

Lastly, the power to “increase or reduce the number of directors” in their 
Lordships’ view, according to the natural meaning of the words, means or at least 
includes a power to increase a maximum without necessarily making specific 
appointments, or (subject to s. 88A(1), to reduce a minimum. Such a power carries 
with it the implication that, e.g. the vacancy created by an increase in the maximum 
may at the same time or subsequently be filled up by appointing an individual 
to fillit. (Salman v. Quin & Aatens, Limited.1). On this footing there is a direct 
textual conflict between arts. 109 and 126 which must be remediéd. 

For these reasons their Lordships are of opinion that resolution No. 1 was valid. 

Resolution No. 2 stands in a different poser: Articles 181, 182 and 185 so 
far as event provide as follows :— 

‘ MANAGING AGENTS. 

131. The general management of the affairs of the company shall be entrusted to managing 
agents to be appointed by the company and the managing agents shall, subject to the control 
of the directors, conduct the business of the company. 

, 182. „At the date of the adoption of these articles, Andrew Yule & Co., Ltd., are the Manase 
Agents of the company, aud'they. ...shball continue and be the managing agents of the company 
(unless otherwise mutually arranged. ...0r unless they shall voluntarily resign that office) for 
the period of 15 years certain from October 30, 1029, and thereafter until they shall be removed 
therefrom by an extraordinary resolution of the company, passed at an extraordinary general 
meeting specially convened for that purpose, and of which not less than six calendar months 
notice shall be given, and at which persons holding or representing by proxy or power-of-attorney, 
not less than three-fourths of the issued ordinary capital of the company for the time being, shall 
be present. 

185, The managing agents shall have the general management of the company’s business. . 


The complaint against this resolution is that ynder art. 182 the managing a 
could only be removed by an extraordinary resolution as there mentioned and 
that to attempt to remove them by an ordinary resolution constitufed a violation 
of the rights of the minority shareholders. In substance three points were argued 
by the appellants. First they referred to s. 87B of the Indian Companies Act. the 
relevant provision of which is as follows :— 

Section 87B—Condttions applicable to managing agenis._-Notwithstanding anything to the 
contrary contained in the articles of the company or in any agreement with the company— 
= + * + 


(f) the appointment of a managing agent, the removal of a managing agent and any 
variation of managing agents’ contract of management made after the commencement of the 
Indian Companies (Amendment) Act, 1986, shall not be valid unless approved by the company 
by a resolution at a general meeting of the company notwithstanding anything to the contrary in 
section 8686F : 


This, it was suggested, empowered the company to remove its managing agents 
by ordinary resolution. In their Lordships’ opinion this suggestion misinterprets 
the provision which is directed solely to securing that a managing agent shall 
not be validly appointed, removed or have his contract altered without a resolution 
of the company. The next point also lacks substance. It was that to affirm 
the continuance in force of the managing agents’ appointment amounted to specific 
enforcement of a contract of personal service and was a violation of s. 27(b) of 
the Specific Relief Act, 1877. The effect of the decree appealed against is not, 
however, of that nature. It merely prevents dismissal of the managing agents 
or termination of their appointment at the instance of a majority in violation 
of the articles of association of the company which the minority are entitled to 
have observed. As between the company and the managing agents it certainly 
has not the effect of enforcing-a contract of personal service. 

The last point was that the matter was one concerning the internal management 
of the company in which the Court will not on principle interfere. In their 
Lordships’ opinion it is much more than that. Totreat the resolution as effective 
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would mean that the company could terminate the appointment of ,the managing 

-agents by ordinary resolution contrary to the article which requires an extraordinary 
resolution. This requirement was obviously intended asa protection toa minority 
who are not’to have the appointment terminated against their will unless a parti- 
cular majority votes in favour of it. Accordingly, their Lordships are in agreement 
with the decision of the Indian Courts in regard to resolution No. 2. 

The first injunction granted by the High Court restrained the defendants “from 
acting as directors of or dealing with the funds of or using’the seal of or otherwise 
interfering in the management and affairs of the plaintiff company except when 
validly appointed.” This injunetion which was based on the finding of the 
invalidity of resolution No. 1 cannot now stand. The second injunction restrained 
the defendants their agents and servants “ from interfering or intermeddling in 
the management of the plaintiff company (by its managing agents Andrew Yule 
and Company Limited) until the valid termination of their contract in conformity 
with the. articles of the plaintiff company.” This injunction was granted in view _ 
of the fact that the defendants were acting on the assumption that both resolutions 
were valid and were taking a number of steps with a view to putting into force 
resolution No. 2. Thejr Lordships see no necessity for continuing this injunction 
There appears to them to be ng, reason to suppose ‘that the defendants will take 
any action which would be incdnsistent with the declaration as to the invalidity 
of resolution No. 2. Moreover, this injunction might impede the board, of which . 
the appellants are in their Lordships’ opinion validly elected members, in exercising 
the control over the managing agents for which art. 181 makes provision. 

It remains to mention one further point. The company was and could be 
made a plaintiff only on the basis that the seven appellants were not directors. 
As in the result they have been held to, be directors the use of its name as plaintiff 
was unauthorised. Accordingly the company should, in their Lordships’ opinion, 
be struck out as plaintiff. On the other hand it is necessary that the company 
should formally be bound by the order. Normally in a representative action by a 
minority shareholder the company would be made a defendant and their Lordships 
consider that it should be added as a defendant. The appellants as the majority 
of the board formally by their counsel consent to that course. 

Accordingly their Lordships will humbly advise His Majesty that the appeal 
should succeed as to resolution No. 1 but should fail as regards resolution No. 2: 
that there should be a declaration of the validity of resolution No. 1 and the 
declaration as to the original four being the only proper directors should be struck 
out: that all the injunctions should be discharged : and that the record should be 
amended ‘by striking out the name of the company as plaintiff and adding it as 
defendant. The respondents having succeeded in both Courts in India on all 
‘Issues were given their costs throughout. ‘As a result of this appeal they ought to 

have failed on resolution No. 1 and succeeded only on resolution No. 2. In view 
of this their Lordships consider that there should be no costs of the proceedings 
either in the Indian Courts or on this appeal. 


Solicitors for appellants: Hy. S. L.- Polak & Co. Appeal allowed in part. 
Solicitors for respondents : Coward Chance & Co. 


Present : Lord Simonds, Lord MacD:rmott, Lord Radcliffe, Sir John Beaumont and Sir Lionel Leach. 
i LALA MANMOHAN DAS v. UNITED PROVINCES.* 


Indian Electricity Act (IX of 1910), Sec. poe negate ern charge created by dehenture trust 
, deed—Whether such charge is morigage. 

A joint stock company obtained from Government a oe for the distribution and supply 
of electric energy within certan area. Subsequently the company made an issue of mortgage 
debentures for securing a sum of’ money, without the previous consent in writing of the 
Provincial Government ‘as required by s. 9 of the Indian Electricity Act, 1910. By the 
, debenture trust deed the company mortgaged to the trustees specific assets including the 
” benefits arising from the licence : cl; 6 of the deed created a floating charge on all the assets 


* Decided, December 19, 1949. Appeal from Allahabad. 
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of the company. In the winding-up of the company, a question arose ice the charge 


under the deed created a valid charge under s. 9 of the Act :— of ; e 
Held, that the floaling charge, fell within the operation of s. 9 of the Act and was not 
therefore valid. i 


“The facts appear from’ the Tiot 
C. S, Rewcastle K. C. and P. V. Subba Row, for the appellant. , 
J. M. Tucker K.C. and R. K. Handoo, for the respondents. 


~ 


| è ” j 
Sre Jonn. Beaumont. These consolidated appeals ‘are from a decree of a 
division bench of the High Court of Judicature at Allahabad, dated August 22, 
1941, and from an earlier decree of a division bench of that Court, dated April 80. 
1940, both decrees being made in the winding-up of the Lower ‘Ganges and Jumna 
Electricity Distributing Co. Ltd. (hereinafter called the company). 

The question which calls for decision is whether certain mortgage debentures 
issued by the company for the purpose of securing a sum of Rs.'8 lacs with interest, 
and secured by a debenture trust deed, constitute a valid charge on the undertaking 
and assets of the company, or whether the charge upon the undertaking intended 
to be created in favour of the debenture holders 1 iş void by reason of the provisions 
of s. 9, sub-ss. (2) and (3), of the Indian Electricity Act, [X of 1910 (hereinafter called 
. the Act). These sub-sections are in the following terms :— 

ty 

(2) The licensee shall not at any time ‘assign his licence or usada his undertaking, or any 
part thereof, by sale, mortgage, lease, exchange or otherwise without the previous consent in 
writing of the Provincial Government. | 

(3) -Any agreement relating to any transaction of the nature dkscribėd in... .sub-section 
(2) unless made with, or subject to, such consent as aforesaid, shall be void.” 


The relevant facts giving rise to this appeal are not in dispute and are as follows. 

In July, 1929, the United Provinces: Government, acting under s. 8(J) of the Act, 
granted a licence for the distribution and supply of electrical energy within certain 
specified limits to a firm known as P. L. Jaitly-& Co. The licence provided inter 
alta for the supply of electrical energy in bulk by the Public (Works Department 
(Irrigation Branch) of the said Government to the licensees, and for the assignment 
of the licence and transfer of the undertaking by the licensees to a company formed, 
or to be formed, under the Indian Companies Act. 
- On February 11, 1980, Messrs. P. L. Jaitly & Co. transferred their licence and 
interests under the agreement to the company, which was incorporated for the 
purpose of taking’ over the licence. It is conceded that the licence was validly 
assigned to the company, and the supply of electricity by the|Government -to the 
company commenced on November 1, 1980, and continued thereafter in accordance 
with the terms of the said supply agreement. 

On May 7, 1982, the company made an issue of mortgage debentures for securing 
the sum of Rs. 8 lacs repayable with interest at the rate of 74 per cent. per annum 
free of income-tax.. Before making the said issue tlie company did not ask for, 
or obtain, the written consent of the said Provincial Government in accordance 
with the provisions of s. 9 of the Act. The appellant Lala Manmohan Das is the 


_ _ holder of the bulk of the said debentures. 


_ The said debentures were secured by a debenture trust deed, ex. D. 4 dated May 
7, 1982, and made between the company of the one part and the Central Bank 
of India, Ltd. and Lala Manmohan Das as trustees of the other part. 

The trust deed was in common form and nothing turns upon the construction 
of any particular provision théreof.” By such deed the company mortgaged to the 
trustees specific asséts including the benefits arising from the said licence. Clause 
"6 created a floating charge on all the assets of the company. ,The security was to 
be enforceable on the happening of various events including the making of an order 
for the winding-up of the company. When the security became enforceable, the 
trustees were to have power to enter into possession of the mortgaged properties 
and to sell the same and the proceeds of sale were to be applied for discharging 
the amount due on the said eepeaturce: i 
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On March 19, 1987, an order was made in the High Court at Allahabad for the 
‘winding-up of the company. - ; 

The question as to the validity of the charge in favour of the said debenture 
holders or their trustees early engaged the attention of the Court, and on November 
24, 1989, Mr. Justice Allsop, who was the Judge in winding-up, directed the official 
liquidators of the company to insert an advertisement in three newspapers to the 
effect that the question of the validity of the debentures would be considered by the. 
Court on December 18, 1989, on which date persons interested should appear 
and make their submissions to the Court. Accordingly on December 18, 1939, 
the official liquidators applied to the Judge for instructions as to whether they 
‘should treat the holders of debentures as entitled to have preference over the 
other creditors. The Central Bank of India Limited and Lala Manmohan Das as 
trustees for the debenture holders, and P. L. Jaitly & Co. as managing agents 
of the company, appeared at the hearing, but ‘the United Provinces Government 
did not appear, . . 

On December 20, 1989, Mr. Justice Allsop on the said application held that the 
said debentures by reason of s. 9 of the Act created no valid charge and that the 
debenture holders should rank only as unsecured creditors. : 

From the order of Mr. Justice Allsop, Lala Mannmohan Das, as a debenture 
holder, preferred an appeal under the Letters Patent to the High Court at Allahabad 
citing as respondents the official liquidators of the company, The Central Bank of 
India Ltd., and Messrs. P. L; Jaitly & Co. The Government of United Provinces 
was not made a respondent. i 
_ The said appeal was heard by a division bench consisting of Thom C.J. and 
Ganga Nath J. who, by their judgment dated April 80, 1940, reversed the decision 
of Mr. Justice Allsop. The view which the learned Judges took was that, whilst 
the specific mortgage ‘in favour of the trustees contained in the said trust deed 
was invalid under s. 9 of the Act, the floating charge created by such deed 
did not fall within the prohibition contained in s. 9(2). There was accordingly an 
effective charge in favour of the debenture holders upon the undertaking of the 
company, and the debenture holders were accordingly secured creditors. 

On December 20, 1940, the United Provinces made an application in the winding- 
up of the company, claiming that they were not bound by the decision in the Letters 
Patent appeal, to which they had not been parties, and claiming further that they 
were entitled to an equitable lien on the assets of the company for the cost of 
electrical energy supplied to the company and not paid for, and that such lien ranked 
in front of the said. debentures. \ 

The said application came up for hearing before a division bench of the said 
High Court, consisting of Sir Iqba? Ahmad Ag.C.J. and Allsop J. when-the Court 
referred to a full bench of such Court the question “whether a charge is or is not a 
transfer within the meaning of clause 2 of s. 9 ofthe Indian Electricity Act IX of 
1910.” i À l 
_ This question was considered by a full bench consisting of Sir Iqbal Abmad 
Ag.C.J., Allsop‘J. and Yorke J.: The full bench held unanimously that a charge 
was a transfer within s. 9, sub.-s. (2), of the Act. 

The hearing of the application of the United Provinces before the division 
‘bench was then resumed and the bench, acting on the opinion expressed by the 
full Bench that the debenture holders were not secured creditors, ordered and 
directed the official liquidator not to treat the holders of the debentures as secured 
creditors. The Court further held that the United Provinces Government had no 
equitable lien on the assets of the company and directed the official liquidator 
to treat.the Government and the holders of the debentures equally as unsecurcd 
creditors. j l 

Appeal No. 27 of 1946 is an appeal by Lala Manmohan Das against the last 
mentioned order of the Court so far as it directs the official liqtidator not to 
treat-the debenture holders as secured creditors. The contention of the appellant: 
is that although the specific mortgage of thelicence purported to be created by the 
said trust deed is void under s. 9 of the Act, the floating charge embraced the 
undertaking and all the assets of the company not specifically and effectively 
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mortgaged and such charge is not within the prohibition imposed by the said 
section and is valid.. Their Lordships, therefore, are called upon to decide betweerf 
the view taken by the division bench of the Allahabad High Court in the Letters 
Patent appeal that a charge is not a transfer by sale, mortgage, lease, exchange 
or otherwise, within s. 9(2), and the contrary view taken by the full bench of such 
Court. This question depends entirely upon the construction of the Act, and their 
Lordships, without committing themselves to the whole of the reasoning of the 
learned Judges of the full bench, think that they have come to the right conclusion 
in this matter. They are therefore of opinion that the direction given by the said 
High Court to the official liquidator not to treat the debenture holders as secured 
creditors was justified. This disposes of appeal No. 27 of 1946. " 

Appeal No. 28 of 1946 is an appeal by the Government of the United Provinces 
against the dismissal of their claim to be entitled to an equitable lien on the property 
of the company. No argument has been presented to the Board in support of such 
claim and the appeal will be dismissed. 

Appeal No. 29 of 1946-is an appeal by the United Provinces and the company 
against the decision of the Allahabad High Court in the Letters Patent appeal, 
holding that the debenture holders were secured creditors. Having regard to the 
view which their Lordships have taken in appeal No. 27 of 1946, this appeal has 
become ineffective and will be dismissed. 

Their Lordships will therefore humbly advise His Majesty that all three appeals 
be dismissed. The appellant Lala Manmohan Das must pay the costs of the 
United Provinces in appeal No. 27. The United Provinces must pay the costs of 
Lala Manmohan Das in appeals Nos, 28 and 29. There will be a right of set-off. 


i Appeals dismissed. 
Solicitors for appellant: Hy. S. L. Polak & Co. ; 
Solicitor for respondents : Solicitor, High Commissioner for India. 
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` Present: Lord'Greene, Lord Oaksey, Lord Radcliffe, Sir Madhavan Nair and Sir Lione | Leach 
GHULAM HUSSAIN v. THE KING.* 


Indian Evidence Act (I of 1872), Secs. 18-21—Criminal Procedure Code (Act V of 1898), Sec. 164— 
Statement nol amounting to confession—Whether such statement admissible as admission by 
person making tt. 

A statement made under s. 164 of the Criminal Procedure Code, 1898, which does not 
amount to a confession, can be used against the maker as an admission within the purview 
of a8. 18 to 21 of the Indian Evidence Act, 1872. 

Golam Mohammad Khan v. King Empero, Abdul Rahim v. Empao? and Muhamad 
Baksh v. Emperor, * approved. 

Bitj Bhushan Singh v. King Emperor,* and Bhuboni Sahu v. The Kang,” distinguished. 


Tue facts are stated in the judgment of the Board. 


Sır Lione Leacn. This is an appeal, by special leave, from an order of the 
Chief Court of Sind, made in the exercise of its appellate criminal jurisdiction, sum- 
marily dismissing an appeal by the appellant from his conviction on charges of 
kidnapping a girl named Jasoda, aged elèven years, with intent to force her to 
illicit intercourse, and of raping her. The appellant was tried at the Chief Court 
Sessions jointly with his servant, Fatehsing, who was accused of having taken part 
in the kidnapping and of abetment of the rape. By a majority of 7 to 2 the jury 
found both the accused guilty of the offences charged against them. The learned 
Judge (Constantine J.) accepted the verdict and sentenced the appellant to two 
years rigorous imprisonment under s. 866 of the Indian Penal Codeon the charge of 
kidnapping and to eight years rigorous imprisonment under s. 876 on the charge of 

“ Decided, November 30, 1949. Appeal 4 (1945) L.R. 78 I.A, 1,- 
fiom the Chief Court of Sind. s.c. 48 Bom. L.R. 288. 

1 (1924) 1. L. R. 4 Pat. 327. 5 (1949) L.R. 76 LA. 147, 


2 [1925] A.1,R. Cal. 926. 8.c: 51 Bom. L.R. 955. 
3 [1941] A.I.R. Sind 129: 
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“rape, the sentences’ to run concurrently. He sentenced Fatehsing to two years 
rigorous imprisonment under s. 866 on the charge of kidnapping and to four years 
` rigorous imprisonment under s. 109 read with s.876.on the charge of abetment of the 
rape, these sentences likewise to run concurrently. An appeal by Fatehsing to 
the appellate side of the Chief Court was also summarily dismissed, but he did not 
apply for leave to appeal to His Majesty in Council. 

The hearing of the arguments advanced on behalf of the appellant was conclud- 
ed on November 80, 1949, when their Lordships announced that they would humbly 
advise His Majesty that the appeal should be dismissed and that they would state 
their reasons later. They now proceed to do so. 

- It was contended that the trial was vitiated by (1) the admission and use in 
evidence of a statement made by Fatehsing and recorded under s. 164 of the Code of 
Criminal Procedure, (2) by the admission and use in evidence of Statements made to 
the police, contrary to s. 162 of the Code of Criminal Procedure and (8) by un- 
- warranted comments in the learned Judge’s summing up to the jury on the evidence 
of a Dr. Ansari, a, member of the staff of the Civil Hospital, Karachi. Their 
Lordships will deal with each of these allegations in turn and will then indicate 
what they regard as the decisive factors in the case, but before doing so it is neces- 
sary to outline the facts. 

| In 1945 Jasoda lived with her mother and other female relations fn a house in 
Bombay Bazaar, Karachi. About five or six years previously she had lived with 
her mother in Moosa Lane, Karachi. The appellant lived in Moosa Lane, and 
the prosecution case was that he raped Jasoda in his house in that lane on Septem- 
ber 6, 1945. Jasoda’s account of what happened onSeptember 6, 1945, is this: It 
was school holiday and she: went to see her father, Kotumal by name, who had 
separated ffom his family and lived in another part of the town. As she found 
that her father was not at home she went to a temple, where she was given a frec 
meal. After leaving the temple she meta band which was playing in the street and 
she followed it for some time. Eventually she arrived at the gate of the appellant’s 
house in Moosa Lane. There she saw Fatehsing and the appellant. Fatehsing 
was standing by the gate to the compound, and the appellant was standing on the 
step to the house. She was thirsty and she asked Fatehsing for a drink of water. - 
Fatehsing told her to come inside and he would give her water, whereupon she saw 
the appellant give his servant “a sign with his eye.” They dragged her into the 
house and carried her into a room on the first floor where there was a bed. She 
was then raped by. the appellant. As the result, she bled profusely. The two 
men then carried her downstairs and placed her upon the, footpath just outside 
the house. She lay there unconscious for about fifteen minutes, after which she 
got up and slowly made her way home. 

It is beyond dispute that she had been raped and that she was bleeding pro- 
fusely when she arrived at her mother’s house. She did not then tell her mother 
what happened, but it was obvious that her condition was such that she required 
immediate medical attention. An ambulance was sent for ‘and she was removed 
to the Civil Hospital, Karachi. She was first seen by Dr. Sobhraj, the First Assist- 
ant Surgeon at the hospital, who after a superficial examination told her mother 
that her daughter had beenraped. Jasoda was then examined by Dr. Ansari, the 
medical officer ón duty at the time. In his evidence Dr. Ansari stated that Jasoda 
had told him that she had been taken in a carriage to Singhoo Lane (which is 
some considerable distance from Moosa Lane) and-there raped. This statement is 
entirely contrary to the evidence given by Jasoda, who denied ever having made 
such a statement. 

The same evening Jasoda made a statement to the police. At about noon the 
next day she was taken by a police officer in a gharry to Moosa Lane. On the way 
the police officers asked two local hotel keepers to accompany them as Mashirs, 
which they did. Jasoda directed the driver ofthe gharry where to go. When they 
arrived at the appellant’s house in Moosa Lane, Jasoda toldthe driver to stop the 
gharry. -Fatehsing was found standing at the’gate in front of the house and Jasoda 
pointed him out to the police officer. Shortly afterwards the appellant appeared 
and she pointed him eut as the person who had raped her. She then took the 


à 


. 510 THE BOMBAY LAW REPORTER. [ VOL. Li, 


police officers and the two Mashirs to the room where she alleged the rape had taken, 
place. The room was upstairs and it was used asastoreroom. The door was 
locked, but Fatehsing had the key and he unlocked it. There was,a bed in the room 
and on it was a mattress. On the mattress were found blood hnd semen stains. 
Jasoda stated in hen evidence that when she was taken into the} room by the ap- 

ellant and his servant on the day of therrape she noticed that there was init a toy 
lere In his statement at the trial the appellant said that his children s toys were 
generally kept in this roon. 

The appellant and Fatebsing were arrested on September ' 7, 1945, and the 
appellant was medically examined. It was found that there: were injuries on | 
his person which were consistent with the committal -by him of the outrage on 
Jasoda. 

A witness named -Ladho stated that he iad seen Jasoda coming out of a building 
in Moosa Lane about 8 or 8.80 p.m. on September 6, 1945. She looked perplexed 
and apparently had been weeping. When he heard that a girl had been raped - 
he informed the police of what he had seen. His evidence may not agree with 
Jasoda’s statement that she was carried out of the house by the accused and placed ` 
on the footpath. She was not, however, in a fit state to remember what really 
happened to her after the rape as she had received very severe injury. In fact she 
was an inpatient at the hospital for over three weeks, and when she gave evidence on 
November 26, 1945, she was still under treatment.’ Their Lordships do not attach 
any importance to the fact that her evideice does not agree in detail with that of 
Ladho. What is important is that Ladho saw her coming out of the appellant’s 
house that afternoon in a state of distress. 


When awaiting trial Fatehsing intimated that he wished to make a confession. 
Consequently he was taken before a Magistrate and after the formalities required by: 
s. 164 of the Code of Criminal Procedure had been carried out, he made a statement, 
but it was not a confession. - Althoughincriminating, it was intended,to be excul- 
patory of himself. Its importance was that it constituted an admission by Fateh- 
sing that on the day of the rape Jasoda came to the house and, while she wgs up- 
stairs with the appellant he acted as watchman at the gate. The statement could 
‘not be used in evidence against the appellant, but if admissible, it could be used 
against Fatehsing. It was admitted as against him, but on no less than three 
occasionsin the course of his summing up the learned J udge warned the jury that 
the statement was not to be taken as being evidence against the appellant. Even if 
. thestatement were inadmissible against Fatehsing, it would not in the circumstances 
be reasonable to accept the argument that the reading of the Statement to the 
jury had deprived the = ee of a fair trial. But no more need be said on this 
point because their Lordships consider that the statement was rightly admitted as 

against Fatehsing, and being rightly admitted, it was the duty of the learned Judge 
_ to read it to the jury in connection with the charges against Fatehsing. 

It was suggested that the judgments of the Board in Brij Bhushan Singh v. 
King-Emperor' and Bhubont Sahu v. The King? stand in thé way of the admission 
of the statement in evidence, but this is not so. In those cases the Board was - 
considering whether a statement made-by a witness under s. 164 of the Code of - 
Criminal Procedure could be used against the accused as substantive evidence of 
the facts stated and it was held that such a statement could not be used in this way. 
The question here is quite different. It is whether a statement made under s. 164, - 
which does not amount to a confession, can be used against the maker as an admission 
within the purview of ss. 18 to 21 of the Indian Evidence Act. This question has been 
raised in Courts in India and it has been answered in the afflrmative—see Golam 
Mohammad Khan v. King-Emperor,? Abdul Rahim v. Emperor, and Muhamad 
Bakhsh v. Emperor.5 . Their Lordships consider that the affirmative answer is 
right. The fact that an adinission is made to a Magistrate while he is functioning 
under s. 164 of the Code of Criminal Procedure cannot take it outside the scope of 


1 (1045) L.R. 78 I.A. 1, 8 (1924) LL.B. 4 Pat. 827, 
s.0. 48 Bom. L.R. £88. 4 [1925] AJR. Cal. 926. 
2. (1940) L.R. 76 1A. 147, l 5 [1941] A.LR. Sind 129. 


8;c. 51 Bom. L.R. 955. © 
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the Evidence Act. Fatehsing’s statement under s. 164 of the Code of Criminal 
Procedure contained admissions provable under the Evidence Act and therefore 
the learned Judge was right in reading it to the jury as evidence in support of the 
charge against Fatehsing himself, having made it quite clear that the jury were not 
to take it into consideration against the appellant. 

Subject to the provisions of ss. 27 and 82 (1) of the Indian Evidence Act, 
s. 162 of the Code of Criminal Procedure prohibits the use of a statement made to a 
police officer in the course of an investigation under Chapter XIV of that Code at 
any inquiry „or trial in respect of the offence which was. under investigation. The 
argument advanced here was that statements made by Jasoda to the police officer 
who accompanied her to the house of the appellant on the day after the crime fell 
within the prohibition. Consequently it was said that it was not open.to Jasoda to 
state in evidence that she had pointed out to the investigating officer the appellant 
as the person who had raped her or his house as the placein which thè offence had 
been committed. Likewise it was not open to the police officer to say that Jasoda ` 
had pointed out to him the appellant as the person who had outraged her or his 
house as the scene of thecrime. Section 162 is widely drawn, but how far the Legis- 
_ lature intended it to have operation may.be open to argument. For instance, 

there is a conflict of judicial opinion in India on the question whether the section 
excludes evidence of identification which has taken place at an identification parade 
held in the presence of a police officer. In a suitable case it may be necessary to 
decide the exact scope of s. 162, but a decision of this nature 1s not called for here, 
because if all the statements now questioned by reason of s. 162 are excluded, there 
is still ample evidence to which no objéction can be taken. 

The complaint that the evidence of Dr. Ansari was unfairly criticized in the 
summing up to the jury must also be rejected. It is not necessary for their Lord- 
ships to enter upon a detailed discussion of the arguments advanced in support of 
the ie pars It is sufficient for them to say that they have been taken through 
the whole of the evidence and the summing up and they can find no justification 
for the suggestion that the summing up.was in this respect unfair. In fact they 
consider that it was fair throughout. , 

Their Lordships are here Judges of fact as well as of law and it is their dut¥, as was 
indicated in Mohur Sing v. Ghuriba,’ to consider whether, after throwing aside 
evidence .to which reasonable objection can be taken, there remains sufficient to 
support the conviction of the appellant. This principle now finds statutory ex- 
pression in 8. 167 of the Indian Evidence Agt. Their Lordships have already in- 
dicated that in their opinion there is ample evidence left, after setting aside state- 
ments objected to by reason of s. 162 of the Code of Criminal Procedure, to support 
the verdict of the jury, and it only remains for them to add that thereis more than 
sufficient corroboration of Jasoda’s account of the outrage committed upon her by 
the appellant in the testimony of Ladho, the fact that children’s toys were kept in 
the room pointed out by Jasoda, the stains on the mattress and the injuries which the 
appellant himself bore. ° 

For these reasons their Lordships have humbly advised His Majesty that this 
appeal should be dismissed. 


Appeal dismissed. 
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FEDERAL COURT. ` l 


Before Mr. J ustice Fazl Ali, Mr. Justice'Patanjalı Sastri, Mr. Justice Mehr Chand Mahajan 
and Mr. Justice Muki e jea. 


KAPILDEO SINGH v. THE KING.* 


~ Intian Penal Code (Act XLV of 1860). Secs. 147, 14:-—Unlawful assembly—Rioting—Convichon 
of less than five persons for noting—Wheihei such conviction vahd—Fedea al Cowt—Criminal 
appeals—Pratice. . 

The essential question in a zase undere, 147 of the Indian Penal Code, 1860, 1s whether there . 
was an unlawfulfassembly, as defined in ¢.141 of the Code, of five or more than five persons. 
The identity of the persons comprising the assembly is a matter relating to the determination 
of the guilt of the individual accused, and, even when it is possible to convict less than five 
persons only, s. 147 still applies if upon the evicence in the case the Court is able to hold 
that the person or persons wno have Leen focnd guilty were members of an assembly 
of five or more persons, known or unknown, identcfied or unidentified. 

The Federal Court of Indis, in dealing with appeals in criminal cases, will follow the 
principles which have been laid down by the Privy Council in a series of cases defining . 
the limits within which inter“erence with the ccurse of criminal justice dispensed in the 
subordinate Courts is warranted. 


Tue facts appear from the judgmert. 


H. J. Umrigar and Thakur Prasad, irstructed iy Pak, Chatterjee, for the appel- 
lant. 


Manasan J. This is an appeal by special leave against an order of the High 
Court at Patna affirming the conviction of the appellant by the Additional Sessions 
Judge, Arrah, under s. 147 of the Indian Penal Code. 

The appellant was ‘charged along with 18 others with having been a ‘member of an 
unlawful assembly “with the common abject cf dispossessing one Chulhan Tewari 
(the complainant) and assaulting and marderinz one Nasiba Ahir and others’ and 
with having committed, in Fe ea of that common object, offences under ss. 
302, 826 and 147 read with s. 149 of the Indian Penal Code. The prosecution case 
was that the appellant led a party of 60 or 70 men armed with a gun and lathis to 
the scene of occurrence with a view to diszossess the complainant of the land bearing 
survey No. 520 appertaining to Khata No. 59 in village Sikaria, which the complain- 
ant claimed to belong to him. As the mob came upon the land the complainant 
remonstrated against their action, wher. the appellant fired three shots trom the 
gun in his hand causing injuries to Nasiba Ahir, Bhola Ahir and Lalmohar Ahir, and 
when they.fell down the mob dispersed The injured men were then taken to a 
hospital where Nasiba Ahir died soon efter. The appellant and thirteen others 
who were identified were accordingly charged with having committed the offences 
mentioned above. 

The Additional Sessions Judge of Arrah who tried the accused ud that, though 
the apparent title to the land was in the ay-pellant and another, its possession had long 
been disputed, and that it was ‘needless to make much of possession because neither 
party in my opinion can justly claim the righz of private defence to property.” 
After discussing the evidence of the eye witnesses and other materials before-him 
he found that the gun was fired by the appellant’s party while lathis or brickbats 
were used by the complainant’s men, and as a result of'such attack and counter- 
attack one man was injured on the side cf the appellant while three men including 
the deceased Nasiba Ahir who were passers-by received gunshot injuries. The 
learned Judge rejected as unreliable the evidence of the prosecution witnesses to the 
effect that the appellant held the gun and fired the shots. But as the apnellant’s 
party went upon the land armed with th= gun and as the persons injured were not 
of the complainant’s party, the‘learned Judge 2onvicted the appellant under the 
second part of s. 804 read with 3. 149 and senter.ced him to rigorous imprisonment 
for a period of five years. Though he found the appellant also guilty of rioting under 
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s. 147, he thought that no separate séntencé was called for under that section. 
The thirteen others who were charged along with the appellant were held not guilty 
in respect of any of the charges, as they were not properly identified as having taken 
| part in the unlawful assembly, and were acquitted. 

~ The appellant appealed to the High Court and Manohar Lal J. who heard the 
appeal agreed with the trial Judge that the question as. to who was in actual posses- 
sion of the plot at the time of the occurrence was immaterial. He held that the 
party of the appellant were members of an unlawful assembly and “could not 
plead any right whatsoever to come there and assert their possession by show of 
force.” The learned Judge agreed also with the finding of the trial Court that the 
“appellant was not proved to have been armed with a gun or to have fired the shots, 
but he thought, in view of that finding, that “it is impossible to convict Kapildeo 
Singh for an offence under s. 804-149, Indian Penal Code, when it is not the pro- 
secution case that any other member of the mob led by Kapildeo Singh inflicted the 
gunshot injury on Nasiba Ahir.” The learned Judge was however satisfied that 
the appellant was in the mob and was consequently guilty under s. 147, Indian 
Penal Code. He accordingly set aside the conviction and sentence under s. 804 
read with s. 149 but maintained the conviction under s. 147 and sentenced the 
appellant to two years’ rigorous imprisonment, the trial Court not having imposed 
any separate sentence under that section. 

A petition for special leave to appeal was, made to:this Court, and it was admitted - 
in view of two grounds urged by the learned counsel for the appellant: (1) that in all 
14 persons having been charged with rioting and 18 of them having been acquitted, 
it could not be held that there was any unlawful assembly of five or more than five 
persons whose common object was to commit an offence; (2) that no finding 
having been given on the question of possession of the complainant, no common 
object was established and the assembly was not an unlawful one. 

At the hearing of the appeal, the learned counsel raised a third contention that 
in the absence of a finding that any one of the members of the appellant’s party 
was armed with a gun, the-charge under s. 147 could not be sustained because in 
this situation there was no evidence that any member of his party actually used 
force or violence in prosecution of the common object. 

In our opinion the first contention is without substance. The essential question 
in-a case under s. 147 is whether there was an unlawful assembly, as defined in 
s. 141, Indian Penal Code, of five or more than five persons. The identity of the 
persons comprising the assembly is a matter relating to the determination of the 
guilt of the individual accused, and, even when it is possible to convict less than 
five persons only, s. 147 still applies if upon the evidence in the case the Court is 
able to hold that the person or persons who have been found guilty were members 
of an assembly of five or more persons, known or unknown, identified or unidentified. 
In the present case, there is such a finding and that concludes the matter. 

The third contention is of no practical importance as we have come to the conclu- 
sion on the second contention that the case should ‘be remanded to the High Court 
for rehearing. 

In dealing with the second contention, it is necessary to refer to the charge under 
s. 147, Indian Penal Code, of which the appellant has been found to be guilty. This 
charge runs as follows :— 

‘That you, on or about the 25th day of June, 1947 at B. Sakaria P. S. Sandes were members 
of an unlawful assembly and in prosecution of common object of such assembly, viz. in dispossessing 
` Chulhan Tewari and to assault and murder Nasiba Ahir and others and committed the offence 
of rioting and thereby committed an offence punishable under s. 147 of the Indian Penal Code....”’ 


By having the charge framed in this manner, the prosecution clearly took upon 
itself the onus of proving that Chulhan Tewari was in possession of the disputed 
land, and there can beno doubt thatofthe three items set out in the charge as con- 
stituting the common object of the alleged unlawful assembly, dispossession of 
Chulhan Tewari, the complainant, was the most important one, the other objects 
stated being more or less subsidiary to the former. The most important part of the 
charge therefore would have failed if the appellant had been found to be in posses- 
sion and such a finding would have alsa seriously affected the case of the prosecution 
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with regard to the second common object, viz. “to assault,” because it would have at 
once given rise tothe question asto whether the accused should be held to be 
protected by the law of private defence. Conversely, if Chulhan Tewari had been 
found to be in possession, the appellant could not have escaped conviction. Un- 
fortunately, however, the learned Judge who heard the appeal in the High Court, 
did not apply himself seriously to the question of possession but proceeded on the 
assumption thatthat question was immaterial because “both sides were determined 
to vindicate their rights by show of ferce or use of force.” In our opirion, the mat- 
ter was not capable of being disposed of so simply and so summarily, and the law 
on which the learned Judge bases his opinion, would appear to have be2n too loosely 
stated, if by the use of the word “vindicate” he meant to include even cases in 
which a party is forced to maintain or defend his rights. Also, having regard to the 
nature of injuriss on both sides, one party complaining that three passers-by 
received gunshot injuries and the other complaining that one or two persons re- 
ceived a few simple injuries, it is difficult to regard the occurrence as being in the 
nature of a determined battle between two armed mobs, in which the desire to 
fight and attack each other becomes a more important objective of the opposing 
mobs than the cause or subject-matter of the fight. We are clearly of opinion 
that it was incumbent on the appellate Court to record a clear finding as to posses- 
sion, and it is equally clear to us that its failure to record such a findmg on a vital 
issue in the case, without deciding which the question as to who was the aggressor 
could not properly and satisfactorily be determined, is apt to lead to injustice of 
such a serious and substantial character as to warrant the interference of this 
Court. The conviction and sentence of tke appellant are therefore set aside and 
the case is remanded to the High Court with the direction that the appeal be 
reheard and disposed of according to law after recording a definite finding on the 
question of possession. sa . 

This being the first appeal of its kind admitted by this Court in the exercise of its 
criminal jurisdiction, it seems necessary to state that though this Court is no longer 
bound by Privy Council practice and precedents, it sees no reason to depart from 
the principles which have been laid down by it defining the limits within which 
interference with the course of criminal justice dispensed in the subordinate Courts 
is warranted, and to remove all misapprehension on the subject, it would be useful 
to refer to some of the cases in which those principles have been enunciated and 
explained. 

In Riel v. The Queen! Lord Halsbury, while delivering the judgment of their Lord- 
ships of the Privy Council, pointed out that leave to appeal in criminal cases could 
only be given where some clear departure from the requirements of justice is al- 

‘leged to have taken place. 

In In re Abraham Mallory Dillet? it was observed that Her Majesty would not review 
criminal proceedings unless it be shown that by a disregard of the forms of legal 
process or by some violation of the princip.es of natural Justice or otherwise sub- 
stantial and grave injustice has been done. In Ibrahim v. Rex it was observed that 
the ground for His Majesty’s interference in criminal matters is the violation of the 
principles of natural justice. In Dal Singh v. KingEmperor*the following observa- 
tions were made on the subject (p. 878) : 

“According to the practice of the Judicial Committee in dealing with an appecl in a criminal 
case, the general principle is established that the Sovereign in Council does not act in the exercise 
of the prerogative right to review the course of justice in criminal cases in the free fashion of a 
fully constituted Court of Criminal Appeal. The exercise of the prerogative takes place only 
where tt is shown that injustice of a serious and substantial character has occurred. A mere mistake 
on the part of the Court below, as for exam ple, in the admission of improper evidence, will not 
suffice if it has not led to injustice ofa grave charecter. Nor dothe Judicial Cornmittee advise 
interference merely because they themselves would have taken a different view of evidence 


admitted. Such questions are, as a general rule, treated’as being for the final decision of the 
Courts below.” ` 


1 (1885) 10 App. Cas. 675. 4 (1917) LL.R. 44 Cal. 876, - 
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in Ex parte Macrea! it was held that although in very special and exceptional 
circumstances leave to appeal in criminal cases may begranted, misdirection by a 
Judge, either in leaving a case to a jury where there is no evidence or founded on an 
incorrect construction of the Penal Code, evenif established, is insufficient for that 
purpose, especially where no miscarriage of justice has resulted. 

In Taba Singh v. King Emperor? Lord Buckmaster expressed regret that the 
pains that they have taken to makeclear the rules upon which the Board will pro- 
ceed in considering questions relating to criminal appeals should have been so widely 
misunderstood or so wholly ignored as to have permitted the presentation of the 
petition in that case before him and it was said that the responsibility for the ad- 
ministration of criminal justice in India the Board will neither accept nor share, 
unless there has been some violation of the principles of justice or some disregard of 
legal principles. 

In K. R. Kaswaramurtht Goundan v. The King Emperor? Lord Wright observ- 
ed that in a criminal appeal brought by special leave their Lordships are not con- 
cerned with formal rules, but only with the question whether there has been a 
miscarriage of justice. 

In George ‘Gfeller v. The King‘ Sir George Rankin pointed out that for them to 
interfere with a criminal sentence there must be something so irregular or so out- 
rageous as to shock the very basis-of justice and that misdirection as such, even 
irregularity as such, will not suffice and that there must be something which in the 
particular case deprives the accused of the substance of fair trial and the protection 
of the law. 

- In Md. Afsal Khan v. Abdul Rahman’ Viscount Dunedin made similar observa- 
tions. 

In Louts Edouard Lanter v. The King? the Privy Council held that although the 
proceedings taken were unobjectionable in form, justice had gravely and injurious- 
ly miscarried gnd the sentence pronounced against the appellant formed such an 
invasion of liberty and such denial of his just rights as a citizen that their Lordships 
felt called upon to interfere. 

Following the principles laid down in these cases, this Court will not interfere 
lightly in criminal cases, and we have interfered in the present case, because in our 
opinion it can be brought within the ambit of those principles. 


Case remanded. 





SUPREME COURT. 





Present: Sir Harilal Kania, Chief Justice, Mr. Justice Fazl Ali, Mr. Justice Patanjali Sastri, 
Mr. Justice Mehr Chand Mahajan, Mr. Justice Mukherjea, and Mr. Justice Das. 
KHIMJI POONJI & CO. v. BALDEVDAS PARIKH.* 
Bombay Cotton Contracts Act (Rom. XII of 1938), Sec. 8—Contract made ‘‘in accordance with the 


bye-laws’’—--Fast India Cotton Association, by-laws 514, 65A, 82—Contracts, made in forms 
at variance with official form-— Whether such contracts are valid. 


Section 8 of the Bombay Cotton Contracts Act, 1982, enacts that any contract for the sale 
or purchase of cotton ‘‘which is not in acoordance with the bye-laws of any recognised cotton 
association shall be void.” 

The East India Cotton Association, which was recognised under the Act, made bye-laws, 
one of which (82)*provided that “contracts between members acting as commission agents 
on the one hand and their constituents on the other shall be made subject to the bye-laws 
and a contract note given in the appendix shall be tendered in respect of every such contract.” 
Bye-law 51A originally required a deposit of Rs. 25 per bale, which was later altered fixing 


1 ious L.R. 20 I.A. 90. 4 1948] A.I.R. P.C. 211. 
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the minimum of deposit at Rs. 12-8-0 A new bye-law was added as 65A, which added two 
new conditions to the form of the contract note. The official form of the contract note 
embodied the requirements set out above. 

The appellants were, but the respondent, a constituent of theirs, was not, a member of 
the Kast India Cotton Association. The latter entered intc contracts for the sale and purchase 
of cotton through the appellants, the last one of which was for the purchase of 900 bales at 
Rs. 482 per candy. The contrect notes for all these transactions were mad» out in a form 
improvised by the appellants, which differed from the official form in requiring the deposit 
money at Rs. 25 per bale instead of Rs. 12-8-0 and in omitting altogether the two conditions 
put in by bye-law 65A. Disputes arose betwe2n the parties regarding the last transaction, 
and the appellants sold the 000 bales at a loss of Rs. 84,818. As provided in the bye-laws 
the appellants referred the natter to srbitratcrs who broughtin an award cf Rs. 34,813 in 
favour of appellants. On the question whevher the contracts between the parties were 
valid though the contract notes were not in azcordance with the official form :— 

Held, that the contracts in dispute were not valid— 

by Kania C.J., Fazi Ali J., Mehr Chand Mahajan J., Mukherjea J. and Das J., because 
the form in suit departed from bye-law 51A in requiring deposit of Rs, 25 per bale and also 
because it omitted the two conditions imported by bye-law 65A ; 

by Patanjali Sastri J., bezause it omitted to include the two conditions added by bye-law 
OBA. 

Tars was an appeal from a decision of the Bombay High Court reported at 49 
Bombay Law Reporter 649, where the facts of the case are set out at considerable 


length. 


M. C. Setaload and Ramechwar Nath, for tae appellant. 

C. K. Daphtary, B. Sen and K. T. Desai, for the respondents. 
= Das J. This appeal arises out of an application made by the respondent under 
the Indian Arbitration Act, 1940, praying iter alia that the arbitration agreement 
contained in certain contract notes including contract note No. 17896 sent by the 
appellants to the respondent be declared to ke invalid, void and unenforceable and 
be set aside and that a purported award made by the arbitrators appointed in terms 
of the said contract notes be set aside. That application came to be made in the 
following circumstances : 

The appellants were and are members o? the East India Cotton Association, 
Ltd. The respondent, however, was not and is not a member of that association. 
In April 1945 the respondent employed the appellants as his agents to effect for- 
ward contracts for the sale and/or purchase cf cotton according to the rules, regula- 
tions and bye-laws of that association. Between April 9, 1945, and August 10, 
1945, the appellants as suck. agents put through various contracts for sale and/or 
purchase of cotton for July, 1945, and September, 1945, deliveries anc sent to the 
respondent contract notes in respect of each of such contracts. All the said con- 
tract notes were nı printed forms, a specimen copy whereof is set out at pp. 12 to 15 
of the paper book. On August 10, 1945, the purchase of 900 bales cf cotton at 
Rs. 482 per candy for September 1945 delivery remained outstanding. According 
to the respondent, on August 11, 1945, the respondent instructed the a>pellants to 
close the said outstanding purchase by selling 900 bales for September 1945 delivery 
at a rate of not less than Rs, 426 per candy, which is said to be the prevailing market 
rate on that date. As the respondent did not receive any contract note from the 
appellants in respect of the closing transaction of 900 bales, the respondent on 
August 18, 1945, put on record his aforesaid mstructions and asked the appellants 
to send the contract note. The appellants, however, deny that any instruction was 
given by the respcendent on August 11, 1945, for closing the outstanding contract. 
They deny the receipt of the respondent’s lctter of that date. According to the 
appellants, August 21, 1945, was a clearing date and on that clearing a sum of 
Rs. 18,900 became due and »dayeble by the r2spondent to the appellants, and that 
instead of paying up his dues the respondent concocted the false story of having 
given instructions to the appellants to close the outstanding purchase. The appel- 
lants by their letter of August 22, 1945, repudiated the allegations in the respon- 
dent’s last mentioned letter and called upon zhe respondent to pay up Rs. 18,900 
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and gave notice to him that if he failed to pay up the amount by noon of August 28, 
1945, the appellants would be compelled to square up the outstanding contract at 
their discretion on account and at the risk of the respondent. The respondent on 
A t 24, 1945, denied having fabricated any false story and repudiated liability 
for Rs. 18,900 and returned the appellants’ bill. On August 27, 1945, the appellants 
closed the outstanding contract for purchase of 900 bales by selling the same at 
Rs. 856 per candy for September 1945 delivery and along with their letter dated 
August 27, 1945, sent contract note No. 17996. The respondent by his letter dated 
August 28, 1945, reiterated the story of previous instruction for closing the contract, 
denied having given any instruction to the ‘appellants to close the contract on 
August 27, 1945, and returned the contract note No. 17996. On August 28, 1945, 
the appellants wrote to the respondent claiming Rs. 34,818, and expressing the 
desire to refer the disputes to arbitration in terms of the arbitration agreement 
contained in the contract notes. Both parties appointed their respective arbitrators. 
The arbitrators entered upon the reference and eventually fixed October 24, 1945, 
for a meeting of the arbitrators. The respondent alleges that he received the 
notice of meeting only on October 22, 1945, and could not attend the meeting on 
October 24, 1945, as he had to appear before the -Income-tax Officer on the same 
day. Accordingly, the respondent sent his agent to attend the arbitration meet- 
ing and to obtain an adjournment. The arbitrators, however, rejected the appli- 
cation for adjournment and made an ew parte award onthe same day for Rs. 84,8138, 
and interest and costs. Being aggrieved by the award the respondent on 
November 10, 1946, filed an appeal to the board of the association. The respon- 
dent’s allegation is that pending the said appeal he discovered that the contract 
notes rendered by the appellants from time to time including the contract note 
No. 17996 were not in accordance with the prescribed official form of contract 
notes of the association and he was advised that in the premises the contracts were 
void under the provisions of the Bombay Cotton Contracts Act (IV of 1982) and 
that, that being so, there was no arbitration argreement between the parties under 
which there could be any reference to arbitration on which any award could be 
made. The respondent thereupon amended his memorandum of appeal to the 
board pointing out the invalidity of the contracts and at the same time made a 
substantive application to the High Court under the Indian Arbitration Act for 
the reliefs already summarised above. 

In order to appreciate the rival contentions of the parties it is necessary to refer 
to the relevant provisions of the Bombay Cotton Contracts Act, 1982, and the bye- 
laws of the said association. , 

Section 8 (t) of the Bombay Cotton Contracts Act, 1982, runs as follows : 


“ Save as hereinafter provided in this Act any cortract (whether either party thereto is a 
member of a recognised cotton association or not) which is entered into after the date on which 
this Act comes into operation and which is not in accordance with the bye-laws of any recognised 
cotton association shall be void.” 


) 
- There is no dispute that the East India Cotton Association is one of the recognised 
cotton associations for the purposes of the said Act. Bye-laws 80 and 82 of that 
association are in the terms following : : 

“80, Delivery Contracts between members shall be made on the Official form given in the 
Appendix. Hedge Contracts between members may be verbal or in writing and when in writing 
shall be in one or other of the forma given ‘in the Appendix. Whether verbal or written all 
contracts shall be subject to the bye-laws, provided that in the case of Delivery Contracts Bye- 
laws 149 to 168 inclusive shall not apply. : 

82. Contracts between members acting as commission agents on the one hand and their 
constituents on the other shall be made subject to the bye-laws and a contract note in the form 
given In the Appendix (pages 92, 08, 04 and 95) shall be rendered in respect of every such contract. 
Bye-laws 180 to 166 (inclusive) shall not apply to these contracts.” 


Bye-law 51-A originally required a deposit at a rate not less than Rs. 25 per bale 
and accordingly the contract note submitted by the agent to the constituent used to 
contain the following clause at the end of the clause relating to payment of margin : 


prea 
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“In addition to the above, the deposit (not carrying interest) payable under bye-law 51-A, 


namely, at a rate not less than Rs. 25 per bale shall, when demanded, be made by you to mefus 
in Bombay.”’ 


During the war bye-law 51-A was amended by reducing the minimum amount of 
deposit from Rs. 25 per baleto Rs. 12-8-0 per bale and accordingly the Government of 
| Bombay by a Notification made on Septernber 19, 1944, in exercise of the powers 

conferred by the Bombay Cptions in Cotton Prohibition Act, 1989 (Act XXV of 
1989), provided that the contract note should also be amended so that the clause last 
quoted above should read as follows ;— 


“ In addition to the above, the deposit (not cerrying interest) payable under bye-law 51-A, 


namely, at arate not less than Rs. 12} per bale shall, when demanded, be made by you to me/us 
in Bombay.” 


In order to enforce war-time controls another amendment of the kye-laws was 
made whereby a new bye--aw was added as bye-law 65-A. In view of this last 
mentioned amendment and in order to bring the contract note between the agent 
and the constituent into line with this new kye-law the Government of Bombay by 
the same Notification dated September 19, 1944, directed the inclusion of the two 
following clauses in the contract note, namely : 


“ If this contract is a contract for sale, then if between us and other members of the East 
India Cotton Association we be2ome, under the bye-laws, the first seller of the cotton so sold 
and if the last buyer exercises the right given by bye-law 65-A, you will then be bound by the 
provisions of that bye-law as between you and us. 

If this contract is a contraco of purchase, and if between us and other members of the Kast 
India Cotton Association Ltd., we become the last buyers unless we shall have received express 
instructions from you in writing to the contrary, before the commencement of the delivery 
period if the contract is entered into before the commencement of the delivery period, or with the 
order if the contract is entered lato during the permitted days of trading in the delivery period, 
we shall be at liberty at our option and without any further reference to you to exercise the right 
given to the last buyer under by2-lew 65-A, and if we so exercise the right yow will be bound by 
the provisions of that bye-law as between you and ts.” 


After all these amendments the contract note to be rendered by an agent to the 
constituent had to be in the form, a specimen copy whereof is set out at pp. 17 and 
18 of the Paper Book. The zontracts between the appellants and the respondents 
were made after the aforesaid contract note form came into vogue. The official 


contract note form to be used after the aforeraid amendments opens with the follow- 
ing clause : 


f 
“Ijwe have this day sold/bought for you in Bombay subject to the following conditions and 
to the Bye-laws of the East Indis. Cotton Association Ltd., in force from time to time and subject 
also to my/our usual charges and terms of business as Commission Agents.”’ 


Then are inserted particulars of the description, quantity, price, etc., of the cotton 
which is the subject-matter of the contract. Then follows the clause for payment of 
margin, the last sentence of which provides “or payment of deposit payable under 
bye-law 51-A as amended, namely, at a rate not less than Rs. 124 per bale. At the 
end of the form are to be found the two new clauses required to be incorporated in 
every contract note by the Government Notification a y: referred to. 

The contract notes actually rendered by the appellants to the respondent, however, 
were informs, a specimen copy whereof is set out at pp. 12-15 of the paper book. 
A comparison of the two forms of the contract notes will reveal the following dif- 
ferences : 

(1) In the contract note rendered by the appellants to the respondent the 
last sentence providing for deposit at the end of the margin clause is missing. There 
is, however, a rubber stamp impression on zhe top of the back of the contract to 
the following effect : 


“In addition to the above, the deposit (not carrying interest) payable unde: by-law 51-A, 


namely, at a rate not less than Rs. 25 per bale shall, when demanded, be made by you to me/us 
in Bombay.” 


Evidently, this rubber stamp provision is a reproduction of the sentence that 
used to be found at the end of the margin clause before bye-law 51-A was 
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“hha and the clause itself was amended by the Government Notification of 
1944. i 

(2) The two new clauses required to be inserted in the contract referred to above 
have also been omitted. 

The contention of the respondent was that the contract notes actually issued 
were not in accordance with the bye-laws of the association and were accordingly 
Void under s. 8 of the Bombay Cotton Contracts Act, 1982, and that, that being so, 
the arbitration agreement incorporated in the contract note was also void and there 
could be no reference to arbitration and there could be no award as purported to 
have been made by the arbitrators on a reference under the void contracts. 

The matter was dealt with by Mr. Justice Chagla who overruled the contentions of 

. the had peat and dismissed the application on July 2, 1946. The learned Judge 
pointed out that whereas bye-law 80 required that delivery contracts must be made 
on the official form and that the hedge contracts, when made in writing, must be 
made in the form given in the Appendix, clause 82 did not require that the contracts 
between members acting as commission agents on the one hand and their consti- 
tuents on the other must be in writing or in particular form. According to the 
learned Judge bye-law 82 required two things, namely : 

' (2) oi the contracts referred to therein should be made subject to the bye- 
aws, an 

(ii) that a contract note in the prescribed form should be rendered in respect of 
every such contract. l i ` 

The learned Judge was of the opinion that s. 8 of the Bombay Cotton Contracts 
Act, 1982, only avoided the contracts in case of contravention of the first requirement, 
namely, if the contracts were not made subject to the bye-laws, but had no concern 
with the contravention of the second requirement, namely, ifthe contract notes were 
not in the prescribed form. The learned Judge appears to have madea distinction 
between a contract and a contract note which was a mere evidence of the contract. 
According to him, even if the contract note was not in the prescribed form, that fact 
did not affect the pre-existing contract which had only to be made subject to the 
bye-laws but need not have been made in writing at all, Accordingly, the learned 
Judge dismissed the application. 

Being aggrieved by that decision, the respondent went up on appeal which was 
heard by Stone C.J. and Coyajee J. who accepted the appeal, set aside the dismissal 
of the respondent’s petition and gave the declaration prayed for and set aside the 
award. The appellants have now come up on ap eal betore us after having ob- 
tained the necessary certificate from the Bombay High Court. 

We find ourselves in agreement with the decision of the appellate Court. Ordi- 
narily, when a contract between the parties is reduced to writing, the writing be- 
comes the repository of the contract and that writing only can be looked at to as- 
certain what the contract between the parties is, and if that writing is not in accord- 
ance with the bye-laws, the contract itself must be void. We do not, however, feel 
pressed to emphasize this aspect of the matter, for, assuming that there was a pre- 
existing oral contract between the parties dehors the written contract note, as held 
by Chagla J., we have yet to see whether the so-called pre-existing oral contract 
was in accordance with the bye-laws, for if it were not, thenit would be hit by 
s. 8 of the Bombay Cotton Contracts Act, 1982. There is no suggestion that the 
terms of the so-called pre-existing oral contract were in any way different from the 
terms subsequently recorded in the contract notes actually issued. 

In the first place we find that the last sentence in the margin clause, in order to be 
in accordance with the bye-laws, should have been as follows : 

“ In addition to the above, the deposit (not carrying interest) payable under bye-law 51-A, 
namely, at a rate not less than Rs. 123 per bale shall, when demanded, be made by you to me/us 
in Bombay,” i ; 

Instead of that sentence, we have the rubber stamp impression reading as fol- 
OWS : ` ' 

“In addition to the above, the deposit (not carrying interest) payable under bye-law 51-A, 
namely, at a rate not less than Rs. 25 per bale shall, when demanded, be made by you to us in 
B ombay.” 
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The respondent contends that this term is not in accordance with the bye-laws 
of the association. The appellants on the other hand contend that there is no dis- 
crepancy, because a provision for a rate not less than Rs. 25 per bale does not con- 
travene or is not inconsistent with the provision for a rate not less than Rs. 124 per 
bale. In other words, any rate above the rate of Rs. 124 may be stipulated in ac- 
cordance with the terms of business to which the contract was subject, for it did not 
contravene the requirement that the rate should not be less than Rs. 124. It is 
true that the opening clause of the contract note makes the contract subject to the 
appellants’ usual charges and terms of business, but the contract is at the same time 
subject to the bye-laws of the association. In order toreconcile the two, such terms 
of business as are not inconsistent with the bye-laws can only be permitted to pre- 
vail. The rubber stamp provision clearly imposes on the respondent as the consti- 
tuent the lability to deposit a higher amount as the minimum amount to be de- 
posited and is to that extent not in accordance with bye-law 51-A. Apart from this 
consideration there is another serious objection to the rubber stamp provision. 
The language of that rubber stamp provision clearly indicates that it purports to 
summarise and set cut what is payable under bye-law 51-A. In fact, as already 
stated above, bye-law 51-A had been amended and what is payable under the 
amended bye-law is not at a rate not less than Rs. 25 but at a rate not Jess than Rs. 
Rs. 12}. Therefore, the rubber stamp provision wrongly summarises and sets out 
the provisions of bye-law 51-A and consequently is not in accordance with that bye- 
law. 

The contention of the respondent has been and is that by reason of the omission 
of the two clauses at the end of the contract note actually issued by the appellants 
it was not in accordance with the bye-laws. The learned Attorney-General appear- 
ing for the appellants contends that the contract was expressly made subject tothe 
bye-laws and, therefore, the provisions of the new bye-law 65-A were by reference 

-incorporated in the contract. This contention, we are Satisfied, is unsound. Bye- 
law 65-A in terms regulates the relationship between members anf incorporation 
thereof in a contract between a member agent and an outsider constituent will make 
no sense and on a plain reading will be meaningless. Further, under bye-law 65-A 
the last buyer has certain options. The outstanding contract being one for pur- 
chase-of 900 bales, the appellants, if they became the last buyers, coulc, under that 
bye-law, exercise any of those options at their own discretion. In the second of the 
two clauses which have been omitted from the contract note this option has been 
made subject to express instructions of the constituent to the contrary, for it 
provides that the appellants as agents would be free to exercise their option— 

“ unless I/we shall have received express instructions from you in writing tc the contrary, 

before the commencement of the delivery period if the contract is entered into before the com- 
mencement of the delivery period or with the order if the contract is entered into during the 
permitted days of trading in the delivery period.” 
By reason of the omission of the two clauses, this right of the respondent as consti- 
tuent is not made a term of the contract between the parties. It follows, therefore, 
that the so-called pre-existing oral contract is not in accordance with the bye-laws 
on this ground also. 

For reasons stated above, this appeal fails and must be dismissed wit, costs. 

PaTANJALI SASTRI J. I agree that this appeal should be dismissed with costs, 
but I would prefer to rest my decision solely on the ground of the omission to 


include in the contract in question the two clauses newly added in the prescribed 
form in order to give effect to bye-law 65-A. 


Appeal dismissed. 


Agent for appellants: Rajinder Narain. 
Agent for respondent: M. S. K. Sastri. 
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Present: Mr. Justice Fazl Ali, Mr. Justice Mahajan and Mr. Justice Mukherjea. 


MANEKLAL MANSUKHBHATI v. HORMUSJI JAMSHEDJI 
GINWALLA & SONS.* 

Transfer of Property Act (IV of 1882), Sec. 534—Part-performance—English doctrine—W hether 
applicable in India —Speeific Relief Act (I of 1877), Sec. 27 A-—Government sanction—Second- 
ary evidence—Indian Registration Act (XVI of 1908), Sec. 49—Agreement to lease-—-Whether 
evidence, if not registered —Permanent lease of lands. 

Section 58A of the Transfer of Property Act, 1882, is a partial importation into the statute 

, law of India of the English doctrine of part performance. It furnishes a statutory defence 

to a person who has no registered title deed in his favour to maintain his possession if he can 
prove a written and signed contract in his favour and some action on his‘part in part perfor- 

mance of that contract. * 

In order to find whether a person has satisfied the conditions of the section, it must be 
proved that there was a contract to give, for instance, a lease of the property to him by a 
writing signed by him and from the writing the terms of the tenancy can be ascertained with 
reasonable certainty. It must further. be established that the transferee took possession 
of the property or did any acts in furtherance of the contract. In cases of lease the legisla- 
ture has recognised that the equity of part performance is an active equity as in English 
law and is sufficient to support an independent action by the plaintiff (s. 27'A of the Specific 
Relief Act, 1877). 

The defence under s. 58A is available to a person who has an agreement of lease in his 
favour though no lease has been executed and registered. 

š An agreement of lease creating a present demise but not registered is admissible under s, 49 
‘of the Indian Registration Act, 1908, as evidence of part performance. A formal lease is 
not necessary to attract the application of s. 58A of the Transfer of Property Act, "1882. All 
that is required is that an agreement in writing signed by the transferor can be gathered 
from tke evidence. 

The defendant’s predecessor-in-title applied in writing for a permanent lease of certain 
lands, which formed part of the talukdari estates under the management of the Talukdari 
Settlement @fficer, for erecting a ginning factory. The Talukdari Settlement Officer replied 
agreeing to grant the lease subject to the sanction of the Government of Bombay. The 
sanction was forthcoming in due course, as evidenced by a certifled copy of the letter which 
mentioned the various steps taken to effect the transaction. Though a draft of a formal 
deed of lease was prepared, no such document was formally executed or registered. The 
lessee took possession, of the lands and erected a ginning-and a pressing factory and other 
structures. The talukdari estates were later released from Government management and 
returned to the talukdars concerned. The talukdars first appointed a manager to manage 
the lands, but sometime afterwards gave an ijara of the estates to the plaintiffs. The lessee 
paid the rent at first to the Talukdari Settlement Officer, next to the manager of the talukdars 
and lastly to the plaintiffs. The plaintiffs then filed a suit to eject the defendant, on the 
allegation that because the lessee and the defendant did not execute a formal registered 
lease they were in possession as trespassers :—- 

~ Held, dismissing the suit, (1) that the defence under s. 58-A of the Transfer of Property 

Act was available to the defendant, inasmuch as he had an agreement of lease in his favour 

_ though no lease had been executed and registered, and as he had satisfied both the conditions 

neceasary to attract the application of the section ; 

(2) that though the certifled-copy of the sanction of Government was merely secondary 
evidence of the agreement of lease, yet it was a very reliable piece of evidence coming from 
Government records ; and that it showed that there was an acceptance in writing under which 
the contract to transfer the lands in suit by way of lease was effected by the Talukdari 
Settlement Officer, that the offer was also in writing and that the sanction of Government 

‘was also in writing and signed by a competent authority ; 

(8) that it appeared from the evidence that the plaintiffs had the original of the sanction 
in their power and had intentionally withheld it ; 

(4) that the recitals in the copy cf the sanction showed that the lease was to be of a 
permanent character and showed the terms as regards rent ; 

(5) that the lessee took possession of the lands after the agreement was arrived at ; 

(6) that the lessee paid the rent agreed upon to the successive holders of the lands ; 

(7) that a formal lease was not necessary to attract the application of s. 583A, and ali that 
was required was an agreement in writing signed by the transferor. 


* Decided, March 21, 1960. Appeal No. 87 of 1949, from Bombay. 
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Tars was an appeal from the decision of the Bombay High Court reported at 45 
Bombay Law Repcrier 1010, where the facts cf the case are fully set out. 


E. J. Thakor, for the appellants. 
Nanak Chand Pandit ana Charanjit Lal, for the respondents. 


Manasan J. This is an appeal from the judgment and decree of the High Court 
of Bombay dated March 9, 1948, and made in Second Appeal No. 717 cf 1940 vary- 
ing the decree of the Assistant J udge; Ahmedabad, in Appeal No. 178 of 1986 revers- 
ing the decree of the Joint Subordinate Judge, Ahmedabad, in Suit No. 880 of 
1988. 

The suit out of which this appeel arises was filed by the respondent firm in 
ejectment to recover possession of survey Nos. 222, 228, 225 and 226 situate in 
Rampura in Ahmedabad district and for mesne profits, as early as July, 1988, and 
during its 17 years’ span of life it had a somewhat chequered career. Those 
responsible for drawing up the pleadings did rot take pains to comprehend correctly 
as to what they were about and the whole litigation was conducted in a slovenly 
and slipshod manner. Evidence which should have been produced a= the begin- 
ning was allowed to be produced at a much late stage after the case went back on 
remand and the suit was determined by the Assistant Judge on fresk: issues and 
fresh materials. It was in this confused state of the record that it was eventually 
decided by the High Court, and its judgment is by no means satisfactory. 
The long time taken in deciding the suit which involved determination of a few 
simple issues is such as is calculated to bring into ridicule the administration of 
justice. 

There is a talukdari estate called the Bhenkoda estate in Viramgam taluka in 
Ahmedabad district. It is jointly owned by several talukdars in different shares 
and comprises twelve villages one of which is Rampura in which the suit lands are 
situate. By Government Resolution No. 1879, dated August 80, 1912, the estate 
was taken under Government management -ander s. 28 of the Gujdras Talukdars 
Act (Bom. VI of 1888). The firm of Shah Manilal Maganlal and Bros. (predecessors 
in interest of the appellant) desired to erect a ginning factory on survey Nos. 228, 
225, and 226 and with that object approached the Talukdari Settlement Officer for 
a permanent lease of these survey Nos. The said officer agreed to grant a lease 
subject to sanction of Government. By L[esolution No. 10795 of 1917 dated 
September 5, 1917, the Government of Bombay granted the requisite sanction. 
Exhibit 181 is a certified copy of the letter from the Chief Secretary to Government 
to,the Commissioner and to the Talukdari Settlement Officer and in detail it men- 
tions the various steps taken to effect the transaction. 

On December 9, 1916, an application was made by Shah Manilal Maganlal in 
writing signed by him to the Talukdari Settlement Officer offering to take a per- 
manent lease of the above mentioned survey Nos. on an annual rental of Rs. 290 
for the purpose of erecting a ginning factory. On July 12, 1917, the said officer ' 
accepted provisionally this offer after taking into consideration the objections raised 
by some of the talukdars in respect of the grant of a lease. He submitted the papers 
to Government with the following recommendations : 

“As the petitioner was in urgent need tc start operations during the current ginning season 
I have in anticipation of Government sanction permitted him to enter upon the land and have 
the honour to approach you for sanction under s. 27 A of the Court of Wards Act, the provi- 
sions of which have been made applicable to Talukdari Estates by s. 29 G of the Gujarat Taluk- 
dars Act.” 


The conditions of the lease agreed upon by the parties were annexed with this 
letter and a copy of the offer was also sent to Government. Exhibit 181 recites the 
contents of the offer and states the undertaking given by the lessee. There 
is intrinsic evidence within its contents to show that these writings were signed by 
the proposer. The Talukdari Settlement Officer in a signed writing accepted the 
offer and sent it for Government sanction. It further appears that he ecmmunicat- 
ed his acceptance to the lessee and agreed to give a lease if Government gave sanc- 
tion. The survey numbers in question were in possession of tenants and it was 
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agreed that the lessee would take possession after making private settlements with 
them. It was also agreed that if no such private arrangement could be made, then 
the Settlement Officer would take steps to issue ejectment notice against the tenants. 
On July 20, 1917, the Commissioner forwarded the papers to Government with this 
recommendation and the Government on September 5, 1917, sanctioned the 
arrangement agreed to by the Talukdari Settlement Officer with Shah Manilal 
Maganlal. The sanction order is signed by the Chief Secretary to the Government 
and it contains an endorsement of its having been sent to the officers concerned. 
It is thus clear that a binding agreement to lease the survey numbers in question 
was effected hetween the Talukdari Settlement Officer and Shah Manilal Maganlal 
with the sanction of the Government. Though a draft of a formal deed of lease was 

repared, nosuch document was formally executed or registered for reasons which 
it is not necessary to state herein. 

Soon after the agreement the lessee took possession of the survey numbers in suit 
and put up thereupon a ginning and a pressing factory, a bungalow, engine rooms 
and other structures. He tendered the agreed rent to the Talukdari Settlement 
Officer who received it from him. He continued receiving it for about two years 
when the estate was released from the management of the Government and came 
under the management of the talukdars. The manager appointed by the talukdars 
continued to receive rent from the lessee as had been settled by the Talukdari 
Settlement Officer. 

On May 4, 1924, a possessory mo of the ginning factory along with all its 
buildings was effected ] by Shah Manilal Maganlal in the sum of Rs. 1,40,000 in 
favour of the defendant. The mortgage included in the schedule of the mortgaged 
property some other property as well. e two contestants in the suit, the defend- 
ant and the plaintiffs, acquired theirrights in this property during the years 1924-25, 
The defendant came in as a mortgagee as above stated, while the plaintiffs came in 
as ijaradar and assignee of certain mortgage rights. The plaintiffs since then have 
been receiving*the rent according to the grant made by the Talukdari Officer. In 
the year 1988 the appellant purchased the equity of redemption of the suit property 
at a Court auction and became vested with all thé rights of Manilal Maganlal in this 
property, the value of which has now been estimated in the neighbourhood of 
Rs. 88,000. . 

In the year 1988 the plaintiffs discovered that the defendant had no registered 
lease in his favour and therefore in law he was not entitled to the rights of a per- 
manent tenant in respect of the survey numbers in dispute. They therefore insti- 
tuted the present suit for ejectment of the defendant. In the 2nd and 8rd para- 
graphs of the plaint it was admitted that in the course of the correspondence with 
the Government of Bombay a lease was negotiated between the firm of Shah Manilal 
Maganlal and the Talukdari Settlement Officerin respect of the survey numbers in 
dispute for a period of fifty years at an annual rental of Rs. 290, but it was stated 
that because Manilal Maganlal did not execute a formal registered lease they were 
in possession as trespassers. In the 4th paragraph the authority of the Talukdari 
Settlement Officer to grant the lease was also challenged. In the 8th paragraph 
it was said that the plaintiffs received the amount of the lease up to July 81,1982, 
and that no notice was necessary to be given, the position of the defendant being 
that of a trespasser. It was however alleged that a notice was given on December 
25, 1980. 

The suit was defended on a number of grounds, inter alia, it was pleaded that the 
plaintiffs had no right to sue in ejectment, not being thé landlord inasmuch as they 
had not obtained any right in the land itself and had not acquired complete title by 
an assignment of the whole of the interest of the talukdars in the survey numbers in 
- dispute. It was pleaded that the defendant was a permanent tenant of the survey 
numbers and that the plaintiffs’ own conduct debarred them from claiming eject- 
ment. : 

The trial Judge decreed the suit on the finding that as no written lease was forth- 
coming it should be deemed to be non-existent. It was said that no efforts had 
been made to show that the Settlement Officer had sanctioned with the approval of 
the Government a permanent lease in respect of survey Nos. 228 and 225 to Shah 


- 
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ManilalMaganlal. Inthe concluding part ofthe judgment it was remarxed that the 
doctrine of equitable part performance could not apply to the present -case. 
Though no specific issue was raised on this point, the matter seems to have been 
argued at some stage before the trial Judgeon facts foundoradmitted. There was 
an unsuccessful effort to obtain a review of this decision on the ground of discovery 
of fresh materials, Thereafter the matter was taken to the Court of appeal and it was 
alleged in ground No. 8 that the Subor.linate Judge had erréd in not corsidering the 
position created in the case by the equitable rule of law embodied in s. 58-A of the 
Transfer of Property Act. On July 80, 1988, the appellate Court made an order, of 
remand under O. XLI, r. 25, and called for a report on the following two issues ; 

(1) Whether the plaintiff was a mortgagee in occupation of S. Nos, 222, 223, 225 and 2267? 

(23) Whether the suit was bad for non-joinder of parties 7 


The trial Judge reported on the remand issues against the plaintiffs. He also 
admitted in evidence a number of documentis produced after remand and one of 
these is exhibit 181. A point was raised that documents produced arter remand 
were not relevant to the issues remanded and should not be admitted. ` This 
contention was overruled. The Assistant Judge allowed the appeal on April 27, 
1940. He held that the plaintiffs had failed to establish their right to maintain the 
suit either as ijaradars or as assignees of mortgage rights. In para. 21 of his judg- 
ment he observed as follows : 


“Ex. 181 shows that the terms of the lease have been reduced to writing though no regular 
lease appears to have been executed. On the question whether the lease is binding on the plaintiff, 
1 thinks. 58A of the Transfer of the Property Act is a complete answer. Exhibit 131 shows that 
the Talukdari Settlement Officer, with the sanction of the Government, contracteil to lease out 
these lands. The writing is signed by the Government. The terms of the lease can be ascertained 
clearly from Ex. 181. It is not denied that the defendant’s predecessor-in-title was put in pos- 
session of this property in performance of that contract. Also the acceptance by the Talukdari 
Settlement Officer as well as by the pleintiff of the rent of the property as fixed by that contract 
shows that the possession of the defendant and his >redecessor-in-title was in fart performance 
of the contract of lease. Admittedly, there is no registered lease. The conditions of s. 58-A of 
the Transfer of Property Act are fully satisfied anc the plaintiff cannot, therefore, eject the 
defendant on the ground that there is ro registered “ease.” 


Further on the learned Judge said that s. 58-A of the Transfer of Property Act em- 

bodied the doctrine of estoppel and a plea to that effect had been taken inasmuch 

as the defendant had pleaded that the plaintiffs were estopped by their conduct 

from asking for possession and that therefore no separate issue was raised on this 
int. 

The unsuccessful plaintiffs went up in second appeal against this decision to the 
High Court of Bombay. The High Court allowed the appeal and modified the 
decree of the Assistant Judge. It decreed tke plaintiffs’ suit in respect of survey 
Nos. 228 and 225 and dismissed the suit in respect of survey Nos. 222 and 226. 
On the question of the plaintiffs’ title to maintain the suit the High Court reached 
the following decision : 

‘lf it were necessary we would hold that the plaintiff has sufficiently proved that it is entitled 
to maintain this suit in its capacity as ijaradar as well as assignee from the mortgagees. But we 
think even apart from that, plaintiff is entitled to bring this suit because on the defendant’s own 
admission he has paid rent to the plaintiff for three cf the suit flelds, viv. survey Nos. 228, 225, 
and 226, and that too not the interest of 84 Dakdas in them but for al] the 100 Dakdas. In 
fact, ever since the plaintiff came on the scene the defendant has treated the plaintiff as the landlord 
as regards these three survey numbers, and in the present suit, therefore, the deferdant cannot 
dispute the plaintiffs right to sue.” 


In a later part of the judgment it was observed that in any case Ginwalla as the 
manager of the plaintif firm would be entitled to continue the present suit as receiver. 
On the second question the learned Judges of the High Court observed as follows : 


“We do nott hink it necessary to decide whether if there had been a signed contract by the 
transferor in the present case, it would have fallen under s. 58-A, because, in our opinion, the 
correspondence which 1s summarized in the Government Resolution cannot. be regarded as 
evidence of the contract, and secondly, the terms of ths contract also cannot be deduzed from the 
correspondence with any reasonable certainty. We, therefore, hold that the Government 
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Resolution on which the defendant relies is no evidence of the writing of a contract referied to 
ins. 58A of the Transfer of Property Act, and apart from thatthe defendant has no legal basis on 
which he can claim to hold the land either as a permanent lessee or for a particular period.” 


_ The principal questions canvassed in this appeal are, whether the plaintiff firm 
has proved its title to maintain the present suit in ejectment against the defendant, 
and whether the defendant is entitled to the benefit of the provisions of s. 58-A of 
the Transfer of Property Act. The question as to the maintainability of the suit 
against the defendant without a proper notice was raised before the High Court but 
permission to argue it was refused because the matter had not been raised in either 
of the lower Courts. 

The appeal was elaborately argued before us by the learned counsel for the parties, 
but in our view, it is not necessary to consider and decide all the points urged, 
because we consider that the Assistant Judge was right in entertaining and giving 
cffect to the plea under s. 58-A of the Transfer of Property Act, and we are satisfied 
that no substantial grounds existed for reversing that decision in second appeal. 
This section introduced in the Transfer of Property Act in 1929 is in these terms : 

‘Where any person contracts to transfer for consideration any immovable property by writing 
signed by him or on his behalf from which the terms necessary to constitute the transfer can be 
ascertained with reasonable certainty, l 

and the transferee has, in part performance of the contract, taken possession of the property 
or any part ‘thereof. ..and has done some act in furtherance of the contract, and the transferee 
has performed or is willing to perform his part of the contract, 

then, notwithstanding that the contract, though required to be registered, has not been 
registered...the transferor or any person claiming under him shall be debarred from enforcing 
against the transferee and persons claiming under him any right in respect of the property of 
which the transferee has taken or continued in possession, other than a right expressly provided 
by the terms of the contract...” 


The section is a partial importation in the statute law of India of the English 
doctrine of part performance. It furnishes a statutory defence to a person who has 
no- registered title deed in his favour to maintain his possession if he can prove a 
written and signed contract in his favour and some action on his part in part per- 
formance of that contract. In order to find whether the defendant in the present 
case has satisfied the conditions of the section, it has to be held proved that the 
Talukdari Settlement Officer contracted to give a lease of the survey numbers in 
suit to Manilal Maganlal by a writing signed by him and that from this writing the 
terms of the tenancy can be ascertained with reasonable certainty. It has further 
to be held established that the transferee took possession ofthe properly or did any 
acts in furtherance of the contract. It may be mentioned that in cases of 
lease the Legislature has recognized that the equity of part performance is an 
active equity asin English law and is sufficient to support an independen! 
action by the plaintiff. (Vide s. 27-A of the Specific Relief Act). This 
section, however, applies to contracts executed after April 1, 1980, and has no 
application in the present casc; but there can be no manner of doubt that the de- 
fence under s. 58-A is available to a person who has an agreement of lease in his 
favour though no lease has been executed and registered. We are satisfied that the 
defendant has fulfilled both the conditions necessary to attract the application of 
the section in the present case. ` The High Court was in error when it held that the 
correspondence summarized in exhibit 181 could not be treated as evidence of the 
contract and that its terms could not be reasonably deduced from this document. 
It is no doubt true that exhibit 181 is merely secondary evidence of the agreement 
of lease but it is equally true that it is a very reliable piece of secondary evidence 
coming as it does from Government records. It furnishes proof of the fact that here 
was an acceptance in writing under which the contract to transfer the survey num- 
bets in suit by way of lease was effected by the Talukdari Settlement Officer in fa- 
vour of Manilal Maganlal. The offer was alsoin writing signed by the offeror. The 
Government Resolution which made the agreement binding was also in writing and 
was signed by competent authority. No objection as to admission of secondary 
evidence could be taken in this case as the primary evidence was in the possession 
either of the plaintiff or of the talukdars, the predecessors in interest, and in spite 
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of notice it was not produced. Reference in this connection may be made to the 
statement of the plaintiff in the witness box which is to the following effect : 


uI must have read the correspondence with T.S.O. since it is so recited in the para. 2 of the 
plaint. I cannot say whether that correspondence ic in my office or with the talukdars. T cannot 
say without that co-respondence as to whether T.S.O. has called survey No, 226 as Lalliti and 
hence the talukdars are not entitled to any income for it. I also cannot say without that cor. 
respondence that the rents of survey Nos. 225 and £28 were fixed at Rs. 185 and Rs, 115 respec- 
tively, and that Rs. 45 were to be taken by way of sugar. hale 


In another part of the same statement h2 said that the talukdars had got the 
records of the time preceding his management. It appears that the original docu- 
ments were returned to the talukdars after the discharge of the Talukdari Settle- 
ment Officer and were inthe possession and power of the plaintiff or his predecessors 
in interest and they were not produced by him in spite of notice. Para. 2 of the 
plaint clearly recites that there was correspondence between the Taluxdari Settle- 
ment Officer and the defendant’s predecesscr in interest under which a lease was 
negotiated. The plaintiff’s knowledge of this correspondence and its contents is 
thus prima facie established and leads to the conclusion that it was in his possession 
or power and he has intentionally withheld it. Without a perusal of this corres- 
pondence the facts recited in para. 2 of the plaint could not have been mentioned 
in the plaint. Once it is held that exhibit 181 is good secondary evidence of the 
agreement of lease, there can then be no hesitation in holding that by an offer 
and an acceptance made in writing and signed by the respective parties an agree- 
ment was completed between the Talzkdari Settlement Officer and the predecessor 
in interest of the defendant and that necessary sanction of the Government was also 
in writing signed by the officer concerned. It has further to be held that the terms 
of the contract can be fairly deduced from the recitals ofthis document. The only 
important clause with which we are concerned in the present case is as to the nature 
of the tenancy. It is clearly recited therein that the lease was to be of a permanent 
character and the terms as regards rental could be revised after a period of fifty 
years. The rent payable is recited in unambiguous terms in the document as 
Rs. 290 per annum. 


It was not denied that the lessee took possession after this agreement was arrived 
at. It was argued that possession was taken before sanction of the (sovernment 
was obtained in September 1917. There is Lowever no proof of this except a bare 
recital in the Talukdari Settlement Officer’s letter to Government that he had per- 
mitted the defendant to enter on the land in anticipation of Government’s sanction. 
As already pointed out, the possession was with the tenants and had to be taken after 
entering into an arrangement with them or by issuing notice to them. It is not 
possible to think that this could have happened in such a short space of time as 
elapsed between the middle of July and the beginning of September. In any case 
the factory could not have been built before the sanction of the Government was 
received. Not only did the lessee take possession in part performance cf the agree- 
ment, but he offered the rent agreed upon and paid it not only to the Talukdari 
Settlement Officer but to all those who subszquently managed the interest of the 
talukdars in the survey numbers in‘dispute. The original lessee after heving enter- 
ed into possession of the property effected a mortgage of it in favour of the defend- 
ant. The defendant advanced a substantial sum on security of the property to 
the lessee. The equity of redemption was sold at an auction sale. The defend- 
ant and his predecessor in interest were willing to perform their part of tae contract. 
Asamatter of fact, they have performed the whole of it. All that remains to be done 
is the execution of a Jease deed by the lessor in favour of the lessee and of getting 
it registered. The plaintiff in para. 6 of the plaint in unambiguous terms admitted 
that he received the amount of. the lease up to July 81, 1982, in respect of the sur- 
vey numbers in dispute. It is difficult to imagine what lease he was referring to in 


the absence of a registered deed of lease. It could only mean the agreement of: 


lease given in writing and signed by the Talukdari Settlement Officer. It is in 
pursuance of this agreement of lease that all the subsequent acts above mentioned 
were done. It mey also be observed that an agreement of lease creating a present 


r 
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demise but-not registered is admissible under s. 49 of the Indian Registration Act as 
evidence of part performance and ex. 181 is secondary evidence of that agreement. 
A formal lease is not necessary to attract the application of s. 58-A of the Transfer 
of Property Act. - All that is required is that an agreement in writing signed by the 
transferor can be gathered from the evidence: The correspondence mentioned in 
ex. 181 fully establishes that fact. 

We are therefore of the opinion that the learned Assistant Judge rightly dismissed 
the plaintiff’s suit and the High Court was in error in interfering with that decision 
in second appeal. The result therefore is that the appeal is allowed, the decision of 
the Assistant Judge restored and that of the High Court reversed. The circum- 
stances of the case are such that we would make no order as to costs. The defendant 
was at fault in not producing all the documentary evidence at the proper stage 
of the case and he has been enabled to avail himself of the defence furnished to 
him under s. 58-A. by reason of the admission in evidence after remand of ex. 181, 
which though not properly admitted at that stage was not rejected by the High 
Court and could not be rejected at the stage when we dealt with the case. The 
parties are therefore left to bear their own costs throughout. 


Appeal allowed. 


Agent for appellant : S. P. Varma. 
Agent for respondents : Ganpat Rat. 


° FULL BENCH—APPELLATE CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar and 
Mr. Justice Shah. 


JIVAJI ANNAJI GUMASTE PATIL v. HANMANT NAAN 
GUMASTE PATIL.* 
Hindu law— Adoption by widow-—Adoption after death of collateral--Whether such iain divests 
the estate veated in collateral. 

Under Hindu law, an adoption made after the death of a collateral does not snails the 
adopted son to come in as an helr to the collateral. 

Generally an adoption relates back to the death of the adoptive father. An adopted 
son is to be looked upon as if he was in existence at the date of the death of the adoptive 
father. The rights of an adopted son, however, are not in all respects identical with those 
of a natural born son. The principle of relation back is not an absolute principle, but it 
has certain limitations. The first limitation is that any lawful alienations made by the last 
absolute owner is binding on the adopted son. Secondly, that if the property gocs by 
inheritance to a collatera] and the adopted son is adopted after the death of the collateral, 
the adoption cannot divest the property which has vested in the heir of the collateral. 

Rhubaneshwart Debi v. Nilkomul Lahiri,) followed. 
Anant Bhikappa Patil v. Shankar Ramchandra Paitil,* referred to. 
Suit to recover possession of property. i 


The property in dispute, which was patilki watan land, was held by one Krish- 


nappa, to whom the parties were related as shown in the following genealogical 
tree : 


*Decided, June 87, 1949. “Second Appeal Judge at Athni, in Regular Civil Suit No. 99 
No. 571 of 1046, from the decision of B.C. Patil, of 1942. 


Civil Judge (Senior Division), with A. P. at 1 (1885) L. R. 12 I. A. 187. 
Belgaum, in Appeal No. 371 of 1944, nt Civ 2 (1948) L. R. 70 I. A. 282, 
the deoree passed by V. C. Angadi, Joint Civil 8. €. 46 Bom. L. R. 1. 
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T ee VISIINU - 


Kvishnappa had five sons: Keshav, Annappa, Bhimrao, Apparao and Madhav. 
Of these, Bhimrao died ın <rishnappa’s lifetime, leaving behind him his widow 
Rakhmabai. In June 1898 the remaining four sons arrived at a partition of the 
family properties including tae watan land ; but shortly after the partition Madhav 
died, and each of the remaining three sons, Keshav, Annappa and Apparao took 
a one-third share in the property. Annappa died on November 6, 1201, leaving 
behind him his widow Tunga ai. 

On September 5, 1902, Keshav and Apparao gave the watan lands to Rakhma- 
bai and Tungabai for their maintenance. 

Apparao died on November 3, 1908, leaving neither wife nor children. 

In 1911 Keshav died leaving him surviving his daughter Dwarkabai and an 
adopted son Vishnu. On Rakhmabai’s death in 1912, Vishnu took her share in the 
watan lands, and held two-thirds of the watan land. Vishuu died in 1918 leaving 
him surviving a daughter but no male issue. The watan land vested in his nearest 
-male relative Hanmant (fater of Ramchandra, plaintiff, and Vithal, defendant 
No. 2). se 

On July 18, 1922, Tunga>rai adopted Jivaji (defendant No. 1). Sae died on 
May 10, 1936. 

On May 20, 1942, plaintiff led a suit to recover possession of watan lands from 
defendant No. 1, 

Defendant No. 1 contendec inter alia that by virtue of his adoption which related 
back to the date of death cf his adoptive father (November 6, 1901), he was 
entitled to the watan lands. 

The trial Court dismissed the suit, observing: “The plaintiff cannot claim 
any share in the suit property as the nearest heir of Vishnu in the face of the 
adoption of defendant No. 1.’ 

On appeal the lower appellate Court held that plaintiff and defencant No. 2 
were together entitled to a two-thirds share in the watan lands, on the. following 
grounds :— 

“If the famuy were undivided, defendant No. 1, on the authority of the Privy Council 
decision in Anant v. Shankar, would have divested the property from Hanmant and vested it in 
himself. But the finding in this case is that the family was dividedin the lifetime of defendant 
No. 1’s adoptive father Annappa. Vishnu had 2/8rds share in the suit land, and on his death in 
1918 it vested in Hanmant, though Tanmant’s right to ectual possession of the land wss postponed 
during the lifetime of Tungabai by virtue of the agreement dated September 5, 1902, The vesting 
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of the title to 2/8rds share in the suit land took place in Hanmant in 1918 when Vishnu died. 
Vishnu’s separated uncle’s widow Tungabai adopted defendant No. 1 four years later. That 
adoption vested in defendant No. 1 the one-third share of the suit land which belonged to his 
adoptive father Annappa. When inheritance to Vishnu’s share of this land opened, the nearest 
heir to this watan property was Hanmant. The subsequent adoption of defendant No. 1 by 
Tungabai could not divest the estate which had already vested in Hanmant as Vishnu’s heir.” 


Defendant No. 1 appealed to the High Court. 
The appeal was heard by Bavdekar and Shah JJ. on March 10, 1949, when 
their Lordships made a reference to a Full Bench in the following terms : 


BAVDEKAR J. This is a second appeal arising from a suit which had been filed 
by the plaintiff for possession of the property in suit. The plaintiff claimed that 
he should be given a decree for possession of the property along with his brother 
defendant No. 2. The only fact which it is necessary to state for the purpose of 
the present appeal is that the property was watan property and had gone in 
partition to the branch of Krishnappa the youngest son of Anhappa. It has been 
found now that there was a partition between the sons of Krishnappa inter se, 
and separate portions of the property went to the share of the separate sons in 
the partition. Subsequently some of the sharers died with the result that Keshav, 
one of the brothers, became the owner of a 2/8rds share in the property which had 
gone to the branch of Krishnappa. Upon Keshav’s death the property was 
inherited by Keshav’s son Vishnu. Upon Vishnu’s death without leaving a widow 
or a male issue, the property went to Hanmant a collateral even though there was 
in the Krishnappa’s branch living widows of Keshav’s brothers. The reason was 
that under Act V of 1886, as in the case of Anant Bhikappa Patil v. Shankar 
Ramchandra Patil’, widows other than those of the last male holder were excluded 
from succession. Subsequently defendant No. 1 was adopted by Annappa’s widow 
Tungabai and the dispute was between the plaintiff and defendant No. 2 on one 
hand and the adopted son, defendant No. 1,ontheother. Whereas defendant No. 1 
contended that even though the property went by succession to Hanmant upon 
the death of Vishnu, he was entitled to divest it upon his adoption by Tungabai. 
The plaintiff and defendant No. 2 contended that it was not so. Defendant No. 1 
relies upon the case of Anant Bhikappa Patil v. Shankar Ramchandra Patil, whereas 
plaintiff and defendant No. 2 rely upon the case of Bhubaneshwari Debi v. Nilkomul 
Lahiri.2 Now, in the latter case, their Lordships of the Privy Council Have laid 
down a rule in the following terms (p. 141): 

“According to the law as laid down in the decided cases, an adoption after the death of a 
collateral does not entitle the adopted son to come in as heir of the collateral.” 


In this case Keshav was a collateral of Annappa and the adoption which was in 
this case by Annappa’s widow was after the death of the collateral and the rule 
applies. There is no doubt on that ruling that plaintiff and defendant No. 2 are 
entitled to succeed. As a matter of fact it has been held by this Court in the case 
of Second Appeal No. 1098 decided by Macklin and Rajadhyaksha JJ. that the 
rule which was laid down in Bhubaneshwarit Delt v. Nilkomul Lahiri is not affected 
by the decision in Anant Bhikappa Patil v. Shankar Ramchandra Patil. As a 
matter of fact while pointing out that two cases, one a case of the Calcutta High 
Court in Faizuddin Ali Khan v. Tincowrit Saha? and Chandra v. Gojarabai* were 
specifically overruled by the case of Amarendra Mansingh v. Sanatan Singh,® 
their Lordships of the Privy Council went on to observe neither the case of Anant 
Bhikappa Patil v. Shankar Ramchandra Patil nor the case of Amarendra brought 
into question the rule laid down in Bhubaneshwart Debi v. Nilkomul Lahiri. 
Now, the rule in Bhubaneshwari’s case follows upon the principle of inheritance in 
the case of Hindus. which is stated by Sir Dinshah Mulla at p. 20, para. 28, of the 
latest edition :— 

“(1) On the death of a Hindu, the person who is then his nearest heir becomes entitled at 
once to the property left by him. The right of succession vests in him immediately on the death 


1 (1043) L. R. 70 I. A. 282, ` 3 (1805) I. L.R. 22 Cal. 565. 
s. €. 48 Bom. L. R. 1. 4 {1890) I. L. R. 14 Bom. 468. 
2 (1885) L. R. 12 I. A. 187. 5 (1088) 85 Bom. L. R. 859, P.C. 
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of the owner of the property. It cannot under any cireumstances remain in abeyance in expecta- 
tion of the birth of a preferable heir, where such heir was not conceived at the time of the owner's 
death. 

(2) Where the estate of a Hindu has vested in a person who is his nearest heir at the time of 
his death, it cannot be divested except either by the birth of a preferable heir such as a son ora 
daughter, who was conceived at the time of his death, or by adoption in certain cases of a son to the 
deceased.’’ 


Now, in the case of Anant Bhikappa Patil v. Shankar Ramchandra Patil there 
were in the first instance two kinds of the propertiesinvolved. There was in the first 
instance the property which belonged to Keshav as the surviving coparcener of 
the joint Hindu family consisting of thefather. It consisted in the second instance 
of two parcels of land which he had inherited from Bhikappa, brother of Narayan. 
When Keshav died the property had gone to defendant Shankar Ramchandra by 
inheritance. The property was watan property subject to the same ~estrictions in 
regard to inheritance as in the present case. So far as the joint Hindu family 
property was concerned, their Lordships of the Privy Council stated that upon his 
adoption, Anant was to succeed to the joint family property on the principle which 
was laid down by the Board in Amarendra’s case. Then they dealt with the 
question of the two parcels of land which Keshav had inherited from Narayan. 
These parcels of land went by succession to Shankar upon the death of Keshav 
and in case the rule of Hindu law which says that the inheritance never remained 
in abeyance applied, then in that case Shankar would take the property as an 
absolute co-parcener and leaving aside the case in which the heir was in embryo 
at the time when the succession opened the birthor adoption of a near heir should 
not have the effect of divesting the property which was once so vested. It is 
undoubtedly true that even property which is joint family property goes by suc- 
cession upon the death of the Jast surviving co-parcener, so that even before the 
case of Anant v. Shankar, Amarendra’s case had given the go-bye, if I may use the 
word, to the principle of Hindu law that succession never remained in abeyance in 
the case of the property which was joint family property, which upon the death of 
the last surviving co-parcener went by succession to someone else. In Anant v. 
Shankar some of the property did not belong to the last surviving co-parcener 
as joint family property ; it was his separate property and the decision in Anant 
v. Shankar has necessarily given a go-bye to the principle that inheritance never 
remains in abeyance in case of such property. Now their Lordships in the Privy 
Council dealt with the question as to why in the case of the separate property the 
same principle should be applied as in the case of joint family property. That 
point it will be convenient to refer to a little later, but there is no doubt that the 
principle with regard to the inheritance being in abeyance has been abandoned in 
the case of the separate properties of a person. That is the principle upon which 
even the rule whichhad been laid downin Bhubaneshwar Debi v. Nilkomul Lahiri 
depends and their Lordships of the Privy Council say that that rule was not called 
into question in this case. The inference which we draw from this is that it was 
their view that the principle was not called in question in the case of Anani v. 
Shankar because the last male holder was not a collateral; the defmition of the 
word “collateral” which is given in the Oxford Dictionary is “Descended from 
the same stock but not in the same line.” ; 

Now; in the case of the ruleof Hindu law that inheritance is never in abeyance, 
it is difficult in principle to make a distinction between the case of a propositus 
other than a collateral on one hand and a collateral on the other. But all the 
same Anant v. Shankar specifically lays down that the rule in Bhubanzshwart Debi’ s 
case was not called inte question in that case and it would therefore appear that 
the rule in Bhubaneshwari Debi’s case will have to be followed by the Courts in India 
unless they can say that the rule cannot be followed because of some decision of 
ther Lordships of the Privy Council; on the other hand the difficulty in following 
it is as regards finding some intelligible ground upon which to distinguish the case 
of a brother from that of a collateral. Now, it is not possible to say that Anant 
v. Shankar by itself overrules Bhubaneshwart Debi v. Nilkomul because their 

. Lordships in the Privy Council themselves said that the rule in Bhubaneshwari’s 
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was not called into question in the case of Anant v. Shankar, and we find some 
difficulty in finding out any basis upon which a distinction can be made in the 
case af a, brother. 
In dealing with the question their Lordships of the Privy Council stated as 
follows (p. 11): 

“Tf the effect of an adoption by the mother of the last male owner is to take his estate out of 
the hands of a collateral of his who is more remote than a natural brother would have been and 
to constitute the adopted person the next heir of the last male owner, no distinction can in their 
respect be drawn between property which had come to the last male owner from his father and 
any other property which he may have acquired.” 


That means that the rule which applied to the property which Keshav got from 
a male ancestor was to be followed in the case of the property which he inherited 
from any oneelse. Now,inthecase ofsuccession toa person other than a collateral, 
i.e. in the case of a succession to a male ancestor, it has always been understood 
that a valid adoption made after his death shall have the effect of divesting the 
property and entitling the adopted heir to take property by succession to the last 
male holder. But even in the case of the widow, we do not find that the reasons 
for which she is divested upon an adoption by her of a son to her husband stated 
anywhere either by this Court or their Lordships of the Privy Council, though some- 
times a suggestion is made that the adopted son divests the widowed mother 
because the adoption relates back to the time of the death of his father. In the 
case of an adoption effected by a mother who succeeded to the property of her 
deceased son, this Court in the first instance placed it on the ground that their 
Lordships of the Privy Council had in the case of Rajah Vellanki Venkata Krishna 
Row v. Venkata Rama Lakshmi Narsayya’ accepted the adopted brother’s 
succession, though in a subsequent case, Ramaswamt Aiyan v. Vencataramaiyan,?® 
when the question was raised before their Lordships of the Privy Council, they 
have scrupulously refrained from expressing any opinion on the question as to 
whether the adopted son will divest the mother. Subsequently in Mallappa v. 
Hanmappa,* this Court placed the decision on the ground that the adoption itself 
was valid as it was made with the consent of the mother who alone would be divest- 
ed because of the adoption. Ever since the decision of their Lordships of the 
Privy Council that the validity of an adoption has nothing to do with the question 
of vesting or divesting of property, this argument cannot possibly prevail. In 
our view, therefore, the following question should be referred to a full bench :— 
‘Wili an adoption after the death of a collateral allow the adopted son to come in as an heir 
of the collateral? ” 


The reference was heard by a Full Bench SoustsHng of Chagla C. J., Gajendra- 
gadkar and Shah JJ. 


G. R. Madbhavi, for the appellant. i 
K. G. Datar and H. D. Datar, for respondent No. 1. 


Cuaca C.J. uestion referred to this full bench is, will an adoption after 
the death of a a allow the adopted son to come in as an heir of the collateral ; 
and the few facts which are necessary to be stated for the determination of this 
question are these. One Krishnappa had five sons, Keshav, Anappa, Bhimrao, 
Apparao and Madhav. After the death of Bhimrao and Apparao the brothers 
became divided and Keshav, Annappa and Madhav each got a one-third share 
of the joint family property. Annappa died in 1901 and Madhav died in 1908. 
Annappa left a widow Tungabai. Keshav left a son Vishnu who died in 1918, 
-and as this was watan property, although Keshav had a daughter, the property 
went to the nearest male heir who was at that time Hanmant, a collateral of Keshav. 
Annappa’s widow adopted defendant No. 1 on July 18, 1922. Hanmant’s sons 
are the plaintiff and defendant No. 2, and the plaintiff and defendant No. 2 claimed 
the property which Keshav had and which descended to Vishnu. The question 


1 (1876)L.R.40. A. 1. 8 (1919) I. L. R. 44 Bom. 297, 
2 (1879) L. R.8I. A. 198. - 8.0. 22 Bom. L. R. 208. 
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that has got to be considered is whether on the adoption of defendant No. leon 
July 18, 1922, tne property which would go to the plaintiff and defendant No. 2 
by inheritance is divested and the adopted son can lay a claim to that property. 

Now, it has been observed by the Privy Council in several cases that an adoption 
relates back to the death of the adoptive father and an adopted son must be looked 
upon as if he was in existence at the date of the death of the adaptive father. 
But it is not a ccrrect proposition to say thet the rights of an adopted son are in all 
respects identical with tha: of a natural born son. The principle of relation back 
is not an absolute principle but it has certain limitations. For instance, one 
limitation is that any lawful alienations made by the last absolute owner would he 
binding on the adopted son, and the question that we have to consider in this 
full bench is whether thera is a further limitation on the rights of the adopted 
son, and the limitation that is contended fcr is that if the property by inheritance 
goes to a collateral and the adopted son is adopted after the death of the collateral, 
the adoption cannot divest the property which has vested in the heir of the collater- 
al. Reliance is placed on the Privy Council decision in Bhubaneshwart Debt v. 
Nilkomul Lahiri.1 There :t was expressly held that according to Hindu law an 
adoption after the death of a collateral does not entitlé an adopted son to come in 
as heir to the collateral. lr. Madbtavi has attempted to distinguish this case by 
pointing out that Sir Barnes Peacock, both while arguments were going on at the 
bar and in the judgment cf the Privy Council which he delivered, emphasised the 
fact that the adopted son was not in existence at the time of the death of the widow 
in whom the property was vested. But in our opinion that particular fact cannot 
be looked upon as the deciding factor in the decision. That is certainly not the 
ratio which led the Privy Council to come to the conclusion. It is immaterial 
whether an adopted son is or is not in existence at the time of the death of the 
person whose property is attempted to be divested. The question is, what is the 
effect of the adoption which for certain purposes relates back to the death of the 
adoptive father. But whatever might have been said of the decision of the Privy 
Council in Bhubaneshwari?3 case, all doubt has been set at rest by the manner 
in which the Privy Council has re-affirmed and re-emphasised that principle in the 
recent decision of Anant Ehtkappa Patil v. Shankar Ramchandra Patil? At p. 9 
their Lordships says : 

“Neither the present case nor Amarendra Mansingh v, Sanaian Singh? brings into 
question the rule of law considered in Bhulaneshwert Debi v. Nilkomul Lahiri ani stated by the 
Board to be that : 

‘According to the law as hid down in the decided cases, an adoption after the death of a 
collateral does not entitle the a¢opted son to come in as heir of the collateral.’ ”’ 


This is not a stray observation. It is the considered view of the Frivy Council 
that the rule of law as laid down in Bhubaneshwari’s case is still good law not- 
withstanding the decision of Anant Bhikapp2 Patil v. Shankar Ramchandra Patil. 
Now, when we return to the facts of Anant v. Shankar we must frenkly confess 
that the actual decision of the Privy Counzil does create some difficulty because 
Keshav, who died in 1917. left property which was both ancestral and his own 
personal property, and wh2n Anant was adopted in 1980 the Privy Council held 
that the property which had gone out of the family must come back to the family, 
because Anant, although he was adopted in 1880, must be deemed to have been born 
on the death of Bhikappa, the father of Keshav and Anant, and therefore as far 
as the ancestral property was concerned no difficulty is created with regard to the 
decision. But Keshav alsc had two parcels of land which he inherited from one 
Narayan, a collateral, who died in 1908, and even with regard to these parcels of 
land the Privy Council helc that Anant displaced the title of Shanker and he was 
entitled to be put in possession of these two parcels of land. It 13 difficult to 
understand, with great resvect to their Lordships of the Privy Council, in what 
capacity could Anant have inherited the two parcels of land from Keshav except 
as being the heir of a collateral. When a person succeeds to the property of his 
brother, he undoubtedly suzceeds to the praperty of a collateral. It is only when 


1 (1885) L. R. 12 I. A. 187. 8.c. 40 Bom. L. R. 1. 
2 (1948) L. R. 70 I. A. 282, 8 (1938) 85 Bom. L. R. 859, P.C. 
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he succeeds to his father or to his ancestors in the direct line that it can be said 
that the succession is in the same line. Therefore, although Anant was adopted 
after the death of the collateral Keshav, the Privy Council held that Anant was 
entitled to the property of the collateral although the property had been inherited 
by Shanker, the next heir of Keshav. Therefore, although the Privy Council 
re-enunciated and re-emphasised the principle laid down in Bhubaneshwari Debi 
v. Nilkomul Lahiri, it may be urged with some force that they did not give effect 
to that Sete ae and did not apply it to the facts found in Anant’s case. But one 
important and distinguishing feature in the case of Anant v. Shanker must be borne 
inmind. Anant by adoption was brought into the same family of which Keshav 
was the last sole surviving coparcener, and according to the Privy Council there 
was no disruption of the family and Anant must be deemed to get by survivorship 
the ancestral property which Keshav had, and further, according to the Privy 
Council, Anant, who was introduced iñ the family, was entitled not only to get by 
survivorship ancestral property, but even the property which Keshav had as his 
own personal property and which he had inherited as an heir from a collateral. 
Therefore the ratio of Anant v. Shankar seems to be that when the last 
surviving coparcener dies and the widow of a deceased coparcener adopts a son, 
the property left by the sole surviving coparcener, whatever the nature of the 
prepay may be, becomes divested from the person who was the next heir of the 
ast'surviving coparcener and revests in the,new member introduced in the family. 

We are really being asked now to extend that principle contrary to the decision 
in Bhubaneshwart Debi v. Nilkomul Lahiri, and the strongest argument urged 
before us is that it would only be a logical extension of the doctrine of adoption 
laid down by the Privy Council. Now, it is not always safe logically to extend a 
ratio to be deduced from a particular case decided by a-particular tribunal. A 
decision is good with regard to the facts found in a particular case and the principle ' 
that emerges on a consideration of those facts. Different facts may lead to a 
different decision and it is not proper to apply a principle based on the facts of 
one case to the facts of another case merely because relentless logic may so require. 
There is another consideration which has also got to be borne in mind. The 
Hindu law of adoption has undergone a drastic change as a result of a series of 
decisions recently given by their Lordships of the Privy Council. In giving these 
decisions the Privy Council was not unmindful of the fact that they were disturbing 
vested rights and perfected titles. But their Lordships had no alternative as a 
proper interpretation had to be put upon the Hindu scriptures and the law had to 
be enunciated in accordance with the underlying principles of adoption. But as 
far as we are concerned, unless we are led to the conclusion that the decision of the 
Privy Council leaves us no option we do not think it right that we should come to a 
decision which would further disturb titles which have already become perfected ; 
and therefore we do not wish to extend the principle of Anant v. Shankar beyond 
its strict application to the facts as found by the Privy Council; the more so as 
the aanl which we are accepting and adopting is a principle which the Privy 
Council itself has laid down and which has again been, as already pointed out, 
re-afirmed and re-emphasised in the case of Anant v. Shankar. 

Therefore we must answer the question put to us in the negative. 


Answer accordingly 


~ 
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CRIMINAL APPLICATION. ° 


| VOL. Lit. 


Before Mr. Justice Gajendragadkar and Mr. Justice Vyas. 
EMPEROR r. W. H. KING.* 

Constitution of India, Arts. 134(1)(c), 188 (1)(c), 132——Civil Procedure Code (Act Y of 1908), Sec. 
109(c)}—Criminal case—Appeal to Supreme Court—Certificate of fitness, princioles for granting 
-—Point of law—Construction of section of Act—Rombay Rents, Hotel and Lodging House Rates 
Control Act (Bom. LVII of 1947), Sec. 19.¢ 

In deciding the question whether a certificnte of fitness should be given, under art. 13+ 
(1) (c) of the Constitution of India, for appeal to the Supreme Court of India, there must 
be at least a substantial question of law, or considerations like those mentioned by Vis- 
count Simor L. C. in Muhammad Nawcz v. Emperor,; or it should be a matter of great public 
importance. The mere fact that the petitioner raises a point which is a point of law does 
not justify a claim for the certiflcate. 


THE accused was the tenant of a flat in a building named Ganga Vihar on the 
Marine Drive in Bombay. 

On December 4, 1948, the accused agreed to transfer his tenancy of the flat to 
the complainant Mulchand Bhatia for a consideration of Rs. 29,500. He was 
tried for an offence punishable under s. 16(2) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act (Bom. LVI of 1947) by M. J. Gordhandas, 
Presidency Magistrate, Bombay, who, on January 9, 1950, convicted him of the 
offence charged and sentenced him to undergo simple imprisonment for one day 
and to pay a fine of Rs. 80,000. 

The accused appealed to the High Court, but his appeal was summerily rejected 
on February 20, 1950. 

On February 21, 1950, the accused applied to the High Court for a certificate 
under art. 184{ 1\(c) of the Constitution of India, for appealing to the Supreme 
Court of India, on the ground that the appeal involved construction of asection of 
Bom. Act LVI cf 1947, and that the word ‘‘relinquishment” in s. 19(2) of the Act 
connoted surrender in favour of the landlord andl did not cover an assignment by 
the tenant to a third party. 


I. C. Dalal, for the applicant. 
H. M. Choksz, Government Pleader, for the State. 


GAJENDRAGADKAR J. . This is an application for a certificate under art. 184( 7) (c) 
of the Constitution of India. The petitioner was prosecuted in the Court of the 
Presidency Magistrate, 19th Court, Bombay. for offences under s. 18(Z} and s. 19(2) 
of the Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII 
of 1947). At the trial a charge was framed against him under both the aforesaid 
sections. The learned Magistrate held that on the facts proved the petitioner was 
guilty of the offence under s. 19(2) of the said Act. He accordingly ccnvicted him 
of the said offence and sentenced him to undergo simple imprisonment for a day 
and to pay a fine of Rs. 80,000. In default he was ordered to undergo simple 
Imprisonment for six weeks. Against this order of conviction and sentence the 
petitioner preferred an appeal to this Court, but the said appeal was summarily 
dismissed on February 20, 1950. The petitioner now wants a certicicate under 
art. 184(1) (c) that his case is a fit one for ap eal to the Supreme Court. 

The facts alleged against the accused are rot disputed before us, but it is argued 
by Mr. Dalal that the question which he proposes to raise in his appeel before the 


* Decided, April 10, 1960. Criminal Appl- 
eation No. 191 of 1950. 
{The section runs as follows :— 


19. (1) Itshall not be lawful for the tenant | 


or any person acting or purporting to act on 
behalf of the tenant to claim or receive any 
sum or any consideration as a condition of the 
relinquishment of his tenancy ofany premises. 

(2) Any tenant or person who in contra- 


vention of the provisions of sub-section (7) 
rezeives any sum or consideration shall, on 
conviction, be punished with imprisonment for 
a term which may extend to six: months and 
shall also be punished with fine which shall 
nct be less than the sum or the value of the 
consideration received by him. 
1 (1941) 44 Bom. L.R. 8, r.c. 
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Supreme Court is whether on the facts proved the petitioner could be said to have 
committed the offence under s. 19(2). Mr. Dalal’s argument is that his client cannot 
be said to have relinquished his tenancy in favour of the complainant, because 
the word ‘relinquishment’ must necessarily mean surrender of the tenancy in favour 
of the landlord ; and since the prosecution case is that the tenancy was surrendered 
in favour of a stranger by the accused, he could not be said to have relinquished his 
tenancy and as such no offence under s. 19(2) can be said to have been proved in 
this case. Mr. Dalal contends that this is a matter of the construction of s. 19 of 
Bombay Act LVI of 1947 and his case can therefore be certified to be a fit one 
for appeal to the Supreme Court. Mr. Dalal has also mentioned that there are 
two other points which he seeks to raise in this appeal. He argues that s. 4(Z) 
applies to the premises in question and as such he could not be said to be guilty 
under s. 19 even if it is held that he has relinquished his tenancy to the complainant 
after accepting consideration. There is no substance whatever in this point 
because it is clear that the premises in question do not fall under the protection of 
s. 4(2) of the Act. Mr. Dalal has also suggested that though it may be illegal 
to accept consideration for relinquishment validly made by the tenant, it would 
be no offence to accept such consideration for relinquishment which is contrary 
to law. We have no doubt that this argument also is without any substance. 
The question which therefore falls to be decided in this case is whether we would 
be justified in granting å certificate under art. 184(7Z) (c) because a point is raised 
as to the construction of s. 19 of Bombay Act LVII of 1947. It is no doubt a 
question of law, and if a certificate could properly be granted under art. 184(/) (c) 
if a point of law arises in the appeal, Mr. Dalal would clearly be entitled to such a 
certificate. © 
The appellate powers of the Supreme Court are dealt with in arts. 182 to 186 of 
the Constitution of India. Article 182 confers appellate jurisdiction on the 
Supreme Court in civil, criminal or other proceedings where the case involves a 
substantial question of. law as to the interpretation of the Constitution itself. 
Article 188 deals with ap in civil matters and it corresponds with ss. 109 
‘and 110 of the Code of Civil Procedure except for the enhancement of the amount 
of Rs. 10,000 to Rs. 20,000. Article 184 relates to criminal matters. Article 135 
saves the jurisdiction and powers which were being exercised by the Federal 
Court immediately before the commencement of the Constitution, while art. 186 
gives ee to the Supreme Court in its discretion to grant special leave to 
appeal in cases decided by any Court or tribunal in the territory of India. This 
last article confers wide appellate powers on the Supreme Court and in due course 
the Supreme Court may have to lay down the principles which it would apply in 
exercising its discretion under this article. In the present case we are concerned 
- with art. 184(2)(c) under which the petitioner claims a certificate from us. 
It is well known that before the Constitution of Indiacame into force the Privy 
’ Council and thereafter the Federal Court which exercised the jurisdiction of the 
Privy Council for some time were not Courts of criminal appeal. In fact it has 
been repeatedly pointed out by their Lordships of the Privy Council that the Privy 
Council was not a revising Court of criminal appeal and was not prepared or 
required to retry a criminal case. Viscount Simon L. C. observed in Muhammad 
Nawaz v. Emperor! that broadly speaking the Judicial Committee would only 
interfere where there has been an infringement of the essential principles of justice. 
For example, a conviction following a trial where it could be seriously contended 
that there was a refusal to hear the case of the accused, or where the trial took 
lace in his absence, or where he was not allowed to call relevant witnesses. Simi- 
ly, if the tribunal was shown to have been corrupt, or not properly constituted, 
or incapable of understanding the proceedings because of the language in which 
the proceedings were conducted. Also, if the Court had no jurisdiction either to 
try the crime, or to pass the sentence. There can be no doubt that it was the 
well-settled practice of the Privy Council that in order to invoke their jurisdiction 
in criminal matters it was necessary to show that by a disregard of the forms of 
legal process or by some violation of the principles of natural justice, or otherwise, 
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substantial or grave injustice had been done. In other words it had to be shown 
that something so irregular or so outrageous had happened as to shake the very 
basis of justice. It is therefore clear that before the Constitution o? India came 
into force this appeal woud not at all have been treated as fit to go before the 
Privy Council. But Mr. Dalal argues that the Constitution of India has made a 
change in this position and it is his case that ~he Supreme Court has been constituted 
into a Court of criminal appeal by art. 184. We are unable to accept th‘s contention. 
It is quite true that the SE Court has been constituted as a Court of criminal 
appeal in certain cases. Article 184 provides that an appeal shall lie to the Supreme 

urt from any judgment, final order or sentence in a criminal proceeding of a 
High Court in the territory of India if the High Court has on appea- reversed an 
order of acquittal of an accused person anc. sentenced him to death, or has with- 
drawn for trial before itsel? any case from any Court subordinate to its authority 
and has in such trial convicted the accused person and sentenced him to death. 
There can be no doubt that in regard to the two cases mentioned in sub-cls. (a) and (b) 
of cl. (1) of art. 184 the Supreme Court has been constituted as a Court of criminal 
appeal. Then we have sub-cl. (c) under which a case has to be certified as a fit 
one for appeal to the Supreme Court. The proviso to art, 184 (7) says that an 
appeal under suk-cl. (c) shall lie subject to such provisions as may be made in that 
behalf under cl. (7) of art 145 and to such conditions as the High Court may 
establish or require. We are not aware that any provisions have been made so far 
by the Supreme Court uncer cl. (J) of art. 145 and no conditions have been yet 
laid down by our High Coart also in this behalf as contemplated by the proviso. 
We have therefore to construe sub-cl. (c) without reference to this proviso. Before 
doing so, however, it is material to refer to cl. (2) of art. 184. This clause provides 
that Parliament may by law confer on the Supreme Court any further powers to 
entertain and hear appeals rom any judgment, final order or sentence in a criminal 

roceeding of a High Court in the territory of India subject to such conditions and 
imitations as may be specified in such law. This clause clearly “shows that the 
Supreme Court is not intended to be invoked as a Court of criminal appeal in every 
criminal case. Its criminal appellate junjsdiction is at present confined to cases 
under sub-cls. {a} and (b) of cl. (1), and it may in future be extended to such other 
cases as the Parliament mey by law decide. We have therefore to construe sub- 
cl. (c) bearing in mind all the material provisions contained in art. 184 of the 
Constitution. 

Now, cl. (c) of art. 184 is identical with 21. (c) of s. 109 of the Civil Procedure 
Code which has been judicially interpreted on several occasions. It has been held 
that a mere substantial question of law arising between the parties is not sufficient 
for the purpose of this clause (vide Iqbal Bahadur v. Ram Sree) The question must 
also be of great public importance. This clause is also identical with sub-cl. (c) 
of cl. (I) under art. 183 of the Constitution. Article 188 deals wit appeals in 
civil matters and in cases where the judgment, decree or final order appealed from 
affirms the decision of the Court immediately below, it provides that an appeal shall 
lie against such judgment, decree or final order if the amount or value of the 
subject matter exceeds Rs. 20,000 both in the Court of first instance and still in 
dispute on appeal if the High Court further certifies that the appeal involves 
some substantial question of law. It would be noticed that except for the variation 
made in the amount from Es. 10,000 to Rs. 20,000 this article is substantially the 
same as 8. 110 of the Code cf Civil Procedure. Recently this Court had occasion 
to consider the expression “substantial question of law” as used in s. 110 of the 
Code of Civil Procedure in Kaikhushroo Ghiara v. C. P. Syndicate, L'd.2 Tt was 
observed in Katkhushroo’s case that it was by no means easy to determine what a 
substantial question of law is. But while interpreting this expression it may not 
be immaterial to remember that the Court of Appeal in the Bombay High Court 
is normally and ordinarily the final Court in the State of Bombay. It was pointed 
out that law favours a finality in litigation and it was only in the special circum- 
stances laid down in the Code that a litigant was entitled to travel outside the 
Province and go to the highest Court in the realm, which then was the Federal 
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Court. It was held in this case that where the question of law is not well-settled 
or where there is some doubt as to the principle of law involved or there is a conflict 
of judicial decisions, % may be that a substantial question of law can be said to 
arise which may require the final adjudication by the highest Court. What is 
true of civil matters is, in our opinion, still more true of criminal matters. Before 
the Constitution of India came into force the High Courts in the Provinces were 
intended to be the final Courts of Appeal in all criminal matters. No doubt a 
change has been made by the Constitution of India ; but we think that the change is 
not as wide as Mr. Dalal contends. Except. in cases falling under sub-cls. (a) 
and (b) of art. 184(Z) in all other criminal matters it seems to us that the Constitu- 
tion of India intends <hat the High Courts in the respective States in the territory 
of India should normally and ordinarily be the final Courts of appeal. This fact 
must therefore be bome in mind in deciding the question as to whether a certifi- 
cate of fitness should be given in a case like the one before us. We must of course 
have at least a substantial question of law; or considerations like those mentioned 
by Viscount Simon L. C, in Muhammad Nawaz v. Emperor should be shown to 
be present; or it should be-a matter of great public importance. The mere fact 
that the petitioner raises a point which may be a point of law does not in our opinion 
justify his claim for a certificate under art. 184(Z) (c). A mere point of law would 
not be enough even under art. 188 (1) (c) of the Constitution. Sub-clause (c) 
under cl. (7) of art. 138 would require not only a substantial question of law, but 
something more. If that is so, we do not think that in dealing with art. 184 we 
would be justified in construing cl. (1)(c) more liberally in favour of the petitioner. 
As we have already mentioned there is no dispute about the facts in this case and 
there can be no dispute about these facts before thé Supreme Court. The only 
ETE which the petitioner raises is as to the construction of a section of Bombay 
ct LVII of 1947. It is not an Act passed by the Indian Legislature and on the 
construction of the perticular section this Court felt no doubt whatever as is clear 
from the fact that the petitioner’s appeal was summarily dismissed. There is no 
conflict of judicial decisions on the point raised by the petitioner, and in fact if the 
petitioner’s point is accepted, the provisions of s. 19 of the Act would be virtually 
rendered nugatory. It is true that in a large number of criminal appeals before 
this Court points of law are raised ; but we think it would obviously be contrary 
to the spirit and the letter of the provisions of art. 184(1)(c) of the Constitution 
to take the view that in every case where a point of law is raised the matter should 
be certified as a fit one for appeal to the Supreme Court. We must therefore hold 

that this case is not € fit one for appeal to the Supreme Court. 

The application therefore fails and must be dismissed. 

Application dismissed. 


FULL BENCH—CRIMINAL REVISION. 





Before the Hon’ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Bavdekar and Mr. Justice Shah. 
V. B. DMCNTE v. BANDRA BOROUGH MUNICIPALITY.* 

Civi! Procedure Code (Act V of 1908), Sec. 115—Criminal Procedure Code (Act V of 1898), Sec. 435— 
Bombay Municipal Eoroughs Act (Bom, XVII of 1925), Sec. 110¢—High Court—-Revision— 
Civil Side—Criminat side—Practice. 

An application in revision against an order passed by a Magistrate under s. 110 of the 
Bombay Municipal Boroughs Act, 1925, lies to the High Court on its civil side and not on 
its criminal side. l 


*Decided, April 11, 1950. Criminal Revi- 
sion Application No. 1138 of 1949 (with Nos. 
1217 to 1220 of 1949), from an order passed 
by B. D. Belvi. Presidency Magistrate, 9th 
Court, Bandra, Bombay. 

{The material portion of the section runs 
as follows :— 

110. (1) Appeals azainst any notice of 
demand issued under sub-section (8) of section 


104 may be made to any Magistrate or Bench 


of Magistrates by whom under the direction of 
the ef Presidency Magistrate in respect of 
the areas specified in Part TI of Schedule A 


to the Greater Bombay Laws and the Bombay 
High Court (Declaration of Limits) Act, 1945 
or of the District M ate in ect of other 
areas, such class of cases Is to be tried. 


w 
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Lokmanya Mills Lid, v. Municipal Borough, Barsi) Ahmedabad Municipality v Vadilal,? 
and In re Dalsukhram,*? approved ; 
Empero: v. Devappa Remappa,* overiuled. 


Tue applicant D’Monte owned a piece of land at Bandra in Greater Bombay. 
It had a well, near which the applicant built a dhobighat, covered with cement 
pavement with 8or10 stones fixed in it. The ghat and the water from the well 
was used by washermen numbering about 20, each of whom paid Rs. € per month 
by way of rent. - 

The Bandra Municipality assessed the anntal rent of the dhobighat at Rs. 1,440. 
It called upon the applicant to pay a total sum of Rs. 495-8-0 by way of house-tax, 
special sanitary cess and urban immovable property tax. 

The applicant deposited the amount in the Municipal office as required by 
s. 110 (2)(c) of the Bombay Municipal Boroughs Act, 1925. He next appealed to 
the Magistrate as provided in the section. 

The Magistrate dismissed the appeal, okserving as follows : 

‘* The dhobighat is a pacca structure and the appellant receives rent from it. The appellant 
admitted in his cross-examination that the drain from the dhobighat was connected with the 
municipal drain. Section 8(2) of the Bombay Municipal ‘Boroughs Act first mentions hut, shed, 
etc., and proceeds to say that ‘‘building’’ shall also include walls, verandahs, fixed platforms, 
plinths, door-steps and the like. It appears to me that the word ‘building’ means any built 
structure and would include, say, a bridge, a canal and the like and not merely a house, though 
‘building’ does mean a house in popular parianse. The section specifically mentions a 
fixed platform, and a dhobighat could legitimately be defined and regarded as a fixed platform 
for washing clothes.” 

The applicant applied to the High Court ix revision. 

At the hearing before Chagla C. J. and Gajendragadkar J. on February 14, 1950, 
a question arose whether the applicaticn arose on the civil side or the criminal side 
of the High Court. Their Lordships referred the question to a Full Bench. 

A Full Bench consisting of Chagla C.J., Bavdekar J. and Shalt J. heard the 
reference. 


` 


Criminal Revision Application No. 1163 of 1949. 
V. B. Rege, for the applicant. 
B.G.T , Additional Assistant Government Pleader, for the State of Bombay. 
B. G. Padhye, for the opponent. 
Criminal Revision Application No. 1217 of 1949. 
G. P. Murdeshwar; for the applicant. | 
. G. Thakor, Additional Assistant Government Pleader, for the State of Bombay. 
. K. Shah, with Wadia, Ghandhy & Co., for the opponent. 
: Criminal Revision Application No. 1218 of 1949. 
. K. Shah, with Wadia, Ghandhy & Co., for the applicant. 
.G.Thakor, Additional Assistant Government Pleader, for the Stata of Bombay. 
. P. Murdeshwar and G. N. Vaidya, for the opponent. | 
Criminal Revision Applications Nos. 1219 œ 1220 of 1949. 
. K. Shah, with Wadia, Ghandhy & Co., for the applicants. 
B.G. Thakor, Additional Assistant Government Pleader, for the State of Bombay. 
G. P. Murdeshwar and G. N. Vaidya, for tke opponents. 


aQ ABA Ab 


Cmacra C.J. The question that arises for the determination of this full bench 
is whether an application in revision made against an order of a Magistrate under 
s. 110 of the Bombay Municipal Boroughs Act, No. XYIII of 1925, lies on the civil 
or criminal side of this Court ? 

The Bombay Municipal Boroughs Act constitutes a special appellate Court in 
respect of the decisions given under s. 104 of that. Act ; and these appellate Courts, 
as far as Greater Bombay is concerned, are Magistrates or Benches of Magistrates 
to be designated by the Chief Presidency Magistrate, and the decisions of the 
appellate authority under s. 110 of the Act are made subject to revision by the 


1 iat) 4) Bom. L. R. 987. 4 (1918) I. L. R. 48 Bom. 607, 
2 iso 80 Bom. L, R, 1084. s.0. 21 Bom. L.R. 277. 
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Courts to which appeals against their decisions ordinarily lie. Now the contention 
put forward is that inasmuch as the decision is given by a istrate under s. 110 
and an appeal from the Magistrate’s decision lies to the High Court on its criminal 
side, the order of the Magistrate should be revised by the High Court on its criminal 
side and not on its civil side. It 1s further urged that a Magistrate’s Court is a 
subordinate criminal Court within the meaning of s. 485 of the Criminal Procedure 
Code, and therefore a'revision application against his decision would lie under that 
section. 

‘In our opinion it is unnecessary to consider whether a revisional application 
would lie under s. 485 from a decision of a Magistrate under's. 110 of the Bombay 
Municipal Boroughs Act (Bom. XVIII of 1925), 1925. In exercising our revisional 
power we are not exercising the jurisdiction conferred upon us under s. 485_of the 
Criminal Procedure Code. We are exercising a special jurisdiction which is con- 
ferred upon us under s. 110 of the Bombay Municipal Boroughs Act of 1925. 
Therefore the only question that we have to consider is whether in exercising that 
special jurisdiction under s. 111 we should exercise it on the civil side or the criminal 
side. Now it cannot be disputed that the subject matter of the decision of the 
Magistrate is a purely civil matter. He is dealing with rates and taxes. He is 
not exercising any criminal jurisdiction, nor is he dealing with any criminal matter. 
Therefore when the matter comes before us in revision, it is a matter which is civil 
in its nature ; and we see no reason why such a matter should be entertained on the 
criminal side of the High Court and not on the civil side. 

Various decisions were cited at the bar, and I shall briefly consider them. But 
as I shall point out these decisions were more concerned with deciding whether a 
matter lay in revision under s. 485 of the Criminal Procedure Code or under s. 115 
of the Civil Procedure Code. In all these cases no special jurisdiction was conferred 
upon the High Court, and therefore the High Court had to determine the nature 
and extent of its revisional jurisdiction ; and in order to determine that the learned 
Judges who decided those cases had to consider whether the applications lay under 
s. 485 of the Criminal Procedure Code or under s. 115 of the Civil Procedure Code. 
The decision which has been now accepted as laying down the correct principle 
and which had been followed in several decisions of this Court is to be found in 
Lokmanya Mills Lid. v. Municipal Borough, Barsi.1 In that case the decision 

, under s. 110 was given by the First Class Magistrate, Barsi, and a revision under 
s. 111 lay to the Sessions Court. The question then arose as to whether any 
revisional application lay from the decision of the Sessions Court, and Sir John 
Beaumont, sitting with Mr. Justice N. J. Wadia, held that a revisional application 
lay under s. 115 of the Civil Procedure Code; and in coming to that conclusion 
the learned Chief Justice observed that “the question of liability to tax is a purely 
civil matter, and the Magistrate hearing an appeal against a demand notice is a 
criminal Court, so that an appeal lies from him to the Sessions Court, and not to the 
District Court, and revision lies from the Sessions Court to the High Court as a 
civil revisional application. The learned Chief Justice approved of the earlier 
decision in Ahmedabad Municipality v. Vadilal,*? which lays down that the Sessions 
Judge in a case of that sort was exercising powers of a civil Court and not of a 
criminal Court and therefore no revision lay under the Criminal Procedure Code. 
Therefore the clear view taken by the learned Judges who decided that case was 
that even a criminal Court may exercise civil jurisdiction and may dispose of civil 
matters if so authorised by a statute. The earliest decision in which a similar 
view has been taken is a decision in In re Dalsukhram.? There the Court was con- 
sidering s. 86 of the Bombay District Municipal Act, 1901, which is analogous to 
the provisions in the Bombay Municipal Boroughs Act of 1925; and Mr. Justice 
Chandavarkar and Mr. Justice Knight held that a Magistrate hearing an appeal of 
the kind mentioned in s. 86 of the Bombay District Municipal Act of 1901 is merely 
an appellate authority having Jurisdiction given by the Act to deal with the question 
of a civil liability and therefore he is not an inferior criminal Court ; and the Court 
held that no revision lay against his decision under s. 485 of the Criminal Procedure 
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Code. The same view has been taken in Ahmedabad Municipality v. Vadilad, 
to which I have already referred, by Mr. Justice Patkar and Mr. Justice Murphy, 
that under s. 86 matter related to a civil ability, and they held that no revisional 
application lay under s. 435 of the Criminal Procedure Code. 

The only decision to whick. our atter:tion has been drawn, which seems to take a 
contrary view, is one reported in Emperor v. Devappa Ramappa.+ In that case a 
Magistrate was dealing with. a matter-under the Worksmen’s Breach of Contract 
Act, 1859 ; and a division bench consisting of Mr. Justice Heaton and Mr. Justice 
Pratt took the view that a revisional application against his decisior. lay under 
ss, 485 and 489 of the Criminal Procedure Code, and the test that the bench applied 
was not the nature of the proceedings held by the Court, but the nature of the 
Court in which the proceedings were held; and according to these learned Judges 
as the Court in which the proceedings were held was a criminal Court and an inferior 
criminal Court, the High Court had power of revision under s. 485 of the Criminal 
Procedure Code. Now, with. great respect to the learned Judges who decided this 
case, this view seems to be 2ontrary to the view taken in the earlier decision, to 
which I have just drawn attention, In re Dalsukhram, and this decision was not 
referred to or considered. This case, viz. Emperor v. Devappa Ramappi, seems to 
stand by itself and it has takena view which has notfound favour with the other 
learned Judges who have considered this question. The better view seems to be 
that a criminal Court may be constituted as a Court designata and civil jurisdiction 
may be conferred upon that Court. If a criminal Court exercises that jurisdiction, 
then it is not necessarily ar inferior criminal Court within the meaning of the 
Criminal Procedure Code ; and if a right of revision is given from a decision of such 
a Court, then that revistonal application is civil in its character and nat criminal. 
That is the only hmited question that we kave to consider in this case. As I 
stated before, we are not considering whether a revisional application lies under 
s. 485 of the Criminal Procodare Code or under s. 115 of the Civil Procedure Code. 
All that we are considering is whether a special jurisdiction conferred upon us 
is of a civil or of a criminal character ; and on that question there can be no dispute 
that it is of a civil nature. 

We would therefore direct shat as a roatter of practice all revisional applications 
filed: against orders of Magistrates in Greater Bombay in such cases should lie on 
the civil side and not on the criminal side of the High Court. 


Order accordingly. 


Before the Hon'ble Mr. M. C. Chaga, Chief Justice. Mr. Justice Baodekar and Mr. Justice Shah. 
In re KESHAV MADHAV MENON.* 

General Clauses Act ( X of 1397), Sec. 6—Jtepeal of dct—Act becoming void by subsequent legislaitton— 
Prosecution started before Act Lecoming toid, whether continues after Act becomes toid—Indian 
Press (Emergency Powers) Acti XXIL of 1931), sec. 18(1)—Constitutton of India Arts. 13(1), 

372, 396. 

Section 6 of the General C auses Act, 1897, aoplics not only to Acts which have been 
repealed, but also to those laws which have become void as a result of their being inconsistent 
with the provisions of Part ITI of the Constitution. 

In substance and in its effect there is no difference between an Act which is repealed and 
an Act which is declared void. 

Hence, a prosecution for an offence punishable under s. 18(1) of the Indian Press (Iimer- 
gency Powers) Act, 1981, already launched before the Constitution came into force is not 
affected by the result of s. 18(7) of the Act being declared to be void under art. 18(7) of th 
Constitution. 

Tue petitioner, Keshav Madhav Menon, was being prosecuted before the Chief 
Presidency Magistrate, Bombay, for an offence punishable under s. 187) of the 
Indian Press (Emergency Pcwers) Act, 1981, before the Constitution of India 
came into force. He was a secretary of the People’s Publishing House, Ltd., 
a company registered under tie Indian Compenies Act, 1918. It was shown that 


1 (1918) I. L. R. 48 Bom. 607, ` *Decided, April 12, 1950. Criminal Applica- 
s. @. 31 Bom. L. R. 277. tion No. 229 of 1950, z 
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he had issued a cheque for-printing an unauthorised news-sheet. During the 
pendency of the prosecution the Constitution of India came into force. The 
petitioner then raised the contention that the definitions of “News-sheet” and 
“unauthorised news-sheet” given in ss. 2(6) and 2(10) respectively and ss. 15 and 
19 of the Act had become ultra vires of art. 19 (1) (a) read with art. 18 of the 
Constitution, inasmuch as all citizens had the right to freedom of speech and 
expression. 

On February 7, 1950, the petitioner applied to the High Court for a declaration 
that s. 2(b) and s. 2(10) of the Act in so far as they created liability for restrictive 
measure for a citizen were ultra vires of art. 19(1) (a) of the Constitution. 

The application was heard by a Full Bench consisting of Chagla C. J., Bav- 
dekar J. and Shah J. 


L. M. Jhavert, with H. S. Bhat, for the petitioner. 

C. K. Daphiary, Advocate General, with B.G. Thakor, Additional Assistant 
Government Pleader, for the respondents. 

Purshottam Tricumdaés and K. N. Dharap, as amici curie. 


Cuaca, C. J. The petitioner is being prosecuted before the learned Chief 
Presidency Magistrate for having contravened s. 18(1) of the Indian Press (Emer- 
gency Powers) Act, 1981, and the application of the petitioner is that the prosecu- 
tion should.be quashed inasmuch as s. 18(1) of the Indian Press(Emergency Pow- 
ers) Act, 1981, is void and of no effect as contravening art. 19 of the Constitution. 

Now, before.we consider whether s. 18Z) contravenes a fundamental right 
which has been granted to the subject under our Constitution, we have to decide 
whether we have any jurisdiction at this stage to consider this matter when the 
case is still pending before the learned Chief Presidency Magistrate. Reliance 
is placed by the petitioner upon art. 228 of the Constitution, and that article 
provides: ° : 

“Tf the High Court is satisfied that a case pending in a Court subordinate to it involves a 
substantial question of law as to the interpretation of the Constitution the determination of which 
is necessary for the disposal of the case, it shall withdraw the case and shall deal with it as laid 
down in that Article,” 


and the submission made to us by the Advocate General is that the case-pending 
before the learned Chief Presidency Magistrate does not involve any question as 
to the interpretation of the Constitution. Turning to art. 18(1), it lays down that 
all laws in force in the territory of India immediately before the commencement of 
this Constitution, in so far as they are inconsistent with the provisions of this 
Part, shall, to the extent of such inconsistency, be void. Now, the offence was 
alleged to have been committed in this case before the Constitution came into 
force and the prosecution was algo launched by the Government before the Consti- 
tution came into force. Therefore, on the date when the Constitution came into 
force, the prosecution against the petitioner was pending before a criminal Court, 
and the question that we have to consider is, assuming that s. 18 of the Press Act 
is void, whether a proceeding which was pending under that section of the Act 
prior to the commencement of the Constitution is affected by the section being 
void’as a result of the coming into force of the Constitution. The contention of 
Mr. Jhaveri is that inasmuch as the Act is declared to be void, being inconsistent 
with the provisions of Part III of the Constitution, all proceedings which were 
taken under that Act, all rights which have accrued and of liabilities that have 
been incurred, must automatically come to an end along with the Act becoming 
void on the coming into force of the Constitution. On the other hand, the Advocate ° 
General’s contention is that art. 18(1) does not affect either vested rights or liabi- 
lities that have been incurred or proceedings that have been taken under a law 
which was valid prior to the commencement of the Constitution. These are the 
two rival contentions which we have to consider. 

Now, when an Act is repealed and ceases to be of any effect, ordinarily the vested 
Tights which have come into existence under the repealed Act and anything done 
or any proceedings taken come to an end with the repeal of the statute. In order 
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to save vested rights and in order not to affect what was done under an Act, jp 
England s. 88(2) of the Interpretation Act, 1889, was enacted which expressly 
saved the previous operation of the repealed enactment or anything duly done or 
suffered under it and any legal proceeding which was pending under the Act. 
Similarly in India we have s. 6 of the General Clauses Act, 1897, which is practically 
identical in terras to the section I have just referred to of the Interpretation Act, 
and that section provides that where this Act or any regulation made after the 
commencement of this Act repeals any enactment hitherto made or sereafter to 
be made, then, unless a different intention appears, the repeal shall not affect 
various vested rights and proceedings which are set out in detail in the various 
sub-clauses of that section. Turning to art. 867 of the Constitution, that article 
provides that, 

“Unless the context otherwise requires, the General Clauses Act, 1897, shall, subject to any 
adaptations and modifications that may be made therein under article 872, apply for the inter- 
pretation of this Constitution as it applies for the interpretation of an Act of the Legislature of the 
Dominion of India.” 


Therefore, the very narrow question that we have to consider is whether by reason 
of s. 6 of the General Clauses Act, which has Seen in terms made applicable for the 
purpose of interpretation of this Constitution, the proceeding which was pending 
under the Press Act prior to the commencement of the Constitution has been saved 
notwithstanding the fact that the Act itself or a part of it might beccme void as- 
a result of the enactment of the Constitution. 

Now, emphasis is placed upon the expression used by the Legislature i in art. 18(7) 
of the Constitution. The expression used is not that all laws in force in the terri- 
tory of India immediately before the commencement of this Constitution, in so 
far as they are inconsistent with the provisions of this Part, shall, to the extentof 
such inconsistency, be repealed, but the Constituent Assembly has chosen to use 
the expression that such laws shall be void, and it is argued that „Py using this 
expression in its context, viz. in Part III which deals with fundamental rights, 
the object of the Constituent Assembly was that s. 6 should not apply as far as 
these particular laws were concerned and al proceedings taken under such laws 
which might have been pending at the date of the commencement of the Constitu- 
tion should automatically come to an end. It is argued that the Constituent 
Assembly was conferring fundamental rights upon the subject, and if & particular 
statute was inconsistent with fundamental rights, it is inconceivable that the 
Constituent Assembly would countenance the continuance of a prosacution for 
contravention of a law which has been declared to be void and contrary to the 
fundamental rights. Put in that form, the argument appears to be very attractive, 
but we have to consider, looking to art. 18 itself and to the other articles to which 
I shall presently draw attention, whether the Constituent Assembly contemplated 
a distinction being made between a repealed statute and a statute which it declared 
to be void, or, in other words, whether it was in the contemplation of the Constitu- 
ent Assembly when it declared certain laws to be void under art. 18(Z) that 
it did not intend that s. 6 of the General Clauses Act should apply to such laws. 
In the first place, we have to consider whether there is any difference in substance 
between a repealed statute and a statute which is declared void by a Legislature 
or a Constituent Assembly. It is true, as urged by Mr. Purshottam, that repealing 
an Act implies a legislative process by which the Legislature applies its mind to 
specific pieces of legislation and puts an end to their lives. In this very Constitu- 
tion we have art. 895 where the Constituent Assembly has repealed certain Acts 
mentioned in that article. It will be noticed that by that legislative process the 
Constituent Assembly applied its mind to those specific pieces of legislation and 
put an end to their lives. When we turn to art. 18(7), it was impossible for the 
Constituent Assembly to know which laws would be inconsistent with Part [II 
of the Constitution. Therefore it could not specifically repeal certain laws as it 
did in the case of art. 895. Under those circumstances, all that the Constituent 
Assembly could do was to declare that any law or any part of the law which is 
inconsistent with Part III of the Constitution would be void. Mr. Purshottam 
is right that it will be for the Courts of law to determine which law is icconsistent 
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with the Constitution. But in substance and in its effect there is no differenee 
between an Act which js repealed and an Act which is declared void. In both 
cases the Act ceases to`be operative. The law is annulled. 

Now, turning to 8. 6 of the General Clauses Act, it applies to cases where any 
Act repeals any other Act. The repeal need not necessarily be by the legislative 
process on which Mr. Purshottam is relying. Section 6 is not confined to cases 
where the Legislature expressly repeals a named legislation. Section 6 must 
apply even to those cases where the effect of a subsequent legislation is to make 
an earlier legislation of no effect, and therefore when we turn to art. 18 it is a 
subsequent piece of legislation undoubtedly of high import being a part of our 
Constitution which by its operation puts an end to certain laws which were in 
existence and which ceased to be in operation from a particular date. I fail to 
understand why s. 6,should only be applicable to a case where the Legislature uses 
the expression “repeal” and not to a case where the Legislature uses the expression 
“void,” if in substance the effect of using these two expressions is exactly the same. 
Mr. Dharap has urged that we must read art. 18(Z) as invalidating the laws referred 
- to in that sub-clause from their very inception and from the time when they 
were enacted. It is impossible to accept that contention because in terms art. 18(7) 
provides that these laws although valid when they were enacted and valid up to 
the date of the commencement of the Constitution, become void when the 
Constitution comes into force by reason of the inconsistency with the fundamental 
rights laid down in Part IIT. 

It is clear that no particular efficacy attaches to the expression “void? used in 
art. 18(1), when one looks at another article in which the same expression has 
been used, and that article is 254. That deals with the inconsistency that there 
may be between laws made by Parliament and the laws made by the Legislature 
of the States, and it declares that to the extent that there is such an inconsistency 
the laws made by the Legislature of the State shall be void. Therefore any 
argument bastd upon the fact that the expression “void” used in the particular 
context of Part III should be given a special meaning loses much of its force when 
one finds the same expression used by the Constituent Assembly in art. 254 which 
has nothing to do with any fundamental right. It is instructive to note also that 
in art. 251, which again deals with inconsistency between the laws made by Parlia- 
ment and the laws made by the Legislature of the States, the expression used by 
the Constituent Assembly is “inoperative” and not “void.” Therefore the 
Constituent Assembly has used different expressions in different Parts of the 
Constitution to indicate that a particular law has ceased to have any effect and is 
no longer in operation. There is no reason why we should apply s. 6 of the General 
Clauses Act only to art. 895 where the expression “repealed” is used and not to 
other articles- where different expressions are used, although in substance the 
meaning and the connotation of this expression is the same. 

Our attention has also been drawn by the Advocate General to art. 872. Looking 
to arts. 895, 18 and 872, the scheme seems to be that the Constituent Assembly 
has repealed the old Constitution Act and under art. 872 it has continued in force 
all the laws which were in force before the commencement of the Constitution 
subject to their being altered or repealed by a competent Legislature or other 
competent authority, But this is subject to art. 18 which makes an exception in 
the case of those laws which are. inconsistent with the provisions of Part III. 
and sub-cl. (2) of art. 872 gives the power to the President for the purpose of 
‘bringing the provisions of any law in force into accord with the provisions of the 
Constitution and to make adaptations and modifications. It is difficult to believe 
that the Constituent Assembly contemplated that with regard to the laws which 
it was declared to be void under art. 18, all vested rights and all proceedings taken 
should be disturbed or affected by particular laws ceasing to be in force as a result 
of any inconsistency which the fundamental rights guarantee to the subject. 

We are therefore of the opinion that s. 6 of the General Clauses Act applies to 
those laws which have become void as a result of their being inconsistent with 
the provisions of Part II of the Constitution, and inasmuch as the proceeding 
before the Chief Presidency Magistrate which has been challenged by ‘this petition 
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was already taken before the Constitution came into force, that proceeding cannot 
be affected by the result of s. 18(1) being declared to be void under article 18(1) 


of the Constitution. 


The result is that the petition fails and must be dismissed. Certificate under 


art. 182(1). 


Petition dismissed. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Ar. Justice Baodekar, and Mr. u'ustice Shah. 
EMPEROR v. JESHINGBHAL ISHWARLAL DHOBI.* 


Constitution of India, Arts. 19(1) (d) (e), 226, 32(2}—Yundamental righis—Right to reside anywhere 


tion No. 114 of 1950. 


in India—High Court—-Power to issue high prerogative wriis—Bombay Public Security 
Measures Act (Bom. VI of 1947), Sec. 2(1)(b)t-—Eaternment order, validity of. 

An order of externment passed under s. 2(1) (6) of the Bombay Public Security Measures 
Act, 1047, is void under art. 18(7) of the Constitution of India as being repugnant to the 
fundamental rights of freedom granted by art. 19(Z) (d) and (e) of the Constitution. 

So held by Chagla C. J. and Bavdekar J., Shah J. dissenting. 

The very basis of a writ of certiorari is that the order challenged must be a judicial or a 
quasi-judicial order and the authority passing the order must be discharging judizial functions. 
It is only when the Court is satisfied that the authority is acting in excess of jurisdiction or is 
exercising jurisdiction not vested in it or is refusing to exercise jurisdiction which is vested 
in it or in the exercise of its jurisdiction it is acting with material irregularity, for instance, 
violating the rules of natural justice, that the Court would issue the prerogative writ of 
certiorari. An administrative order cannot be carrected by a writ of certiorari. 

Article 226 of che Constitution of India confers upon the High Court jurisdiction to issue 
writs therein enumerated to the whole State in which it is situated. It confers powers upon 
the High Court to issue directions, orders or writs for the enforcement of any of the rights 
conferred by Part IIT which deals with fundamental rights. It is not possible to read 
“directions, orders or writs” as being ejusdem generis with what follows; bgcause they refer 
to a larger category in which category is included writs in the nature of habeas corpus, 
mandamus, quo warranto and certiorari. It further confers upon the Court the power to 
issue not only writs in the nature of varicus categories specified in the article, but those writs 
themselves; and those writs or orders can be issued not only for the enforcement of funda- 
mental rights but for ‘‘ any other purpose,” which was availed of by the Higa Court prior 
to the enactment of the Constitution. 

In issuing prerogative writs the power of the Court will not be lightly exercised now as 
before. Ifin an appropriate case the fundamental rights of a citizen are violated or affected, 
the Court will not be reluctant to exercise the jurisdiction which is conferred upon it. The 
Court will, however, of its own motion put lim-tations upon its own powers. Ordinarily, 
the Court will not exercise its power under art. 226 in a matter which it cannot deal with 
judicially, nor would it take notice of anything which it cannot take notice of jadicially, nor 
would it interfere with the action of an executive officer unless it is satisfled that taat executive 
officer ig under an obligation to do something or to forbear from doing somethinz. 

Where an order of externment is passed before January 26, 1950, the saving of the order 
under s. 6 of the General Clauses Act, 1897, does not mean that the State is entitled after 
January 26, 1950, to deprive a citizen of a funcamental right which is guaranteed to ym 
by the Constitution. 

Under art. 19(5) of the Constitution of India the Legislature has been given the power to 
impose restrictions on the exercise of the rights conferred under art. 19(7) (d) (e); but those 
restrictions have to be reasonable restrictions. Itis not for the Legislature to determine 
whether the restrictions are reasonable or not. It is for the Court of law to consider the 
reasonableness of the restrictions imposed upon the rights. ‘‘Reasonable’’ is an objective 
expression and its objectivity is to be determined judicially by the Court of law. There is 


* Decided, April 14,7950. Criminal Applica- of publio order, or. the tranquillity of 
the Province or any part thereo=, make an 


{The material portion of the section runs order— 


thus : 

2. (2) The Provincial Government may, 
if it is satisfied that any person including a 
person arrested under sub-section (41), was 
acting, is acting or is likely to act in a manner 
prejudicial to public safety, the maintenance 


(b: directing that, excepting in so far as he 
may be aaa by the provisions of the 
order, or by such Ea or person as may be 
specifted therein, he s not be in any such 
areg or place in the Province as may be specifted 
in the order;..... 5 
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no limit placed upon the power of the Court to consider the nature of the restrictions. The 
Court must look upon the restrictions from every point of view. It being the duty of the 
Court to safeguard fundamental rights, the greater is the obligation upon the Court to - 


scrutinise the restrictions placed by the Legislature as carefully as possible. 


Per Chagla C. J. In order to decide whether a restriction is reasonable or not, the Court 
must look at the nature of the restriction, the manner in which it is imposed, its extent 


` both territorial and temporal, and if after considering all this the Court comes to the conclu- 


7 


sion that the restriction is unreasonable, then the restriction is not justified and the Court 
will not uphold that - restriction. 

The question that the Court has always to ask is : Is the Legislature justified in abridging 
or curtailing the fundamental rights given by the Constitution to the citizen? If the Court 
comes to the conclusion that the curtailment or abridgement is justified, then undoubtedly 
the restrictions are reasonable and the Court would uphold those restrictions. 

The expression “interests of general public” in art. 19(5) is a very wide expression, much 
wider than any of the expressions used in sub-cls. (2), (3) and (4). It embraces public security, 
public order and public morality, and therefore much wider poweris given to the Legislature 
under sub-cl. (5) to restrict the right given under art. 19(7) (d) and {e). The wider the power 
given to the Legislature, the greater is the duty of the Court to see that the restrictions 
placed upon the liberty are reasonable restrictions. 

An order of externment passed under s. 2(7) (b) of the Bombay Public Security Measures 
Act, 1947, sulfera from two defects, (1) no period for the duration of the externment order 
is laid down in the statute, and (2) the person against whom the order is to be made has no 
right to be heard in his defence. Hence, the restriction placed by s. 2(7) (b) upon the funda- 
mental right under art. 10(1) (d) and (e) of the Constitution is not a reasonable restriction. 


Per Racdekar J. Theright ofhearing before condemnation js admittedly a component of 
the rights which taken together constitute rights of natural justice, and, in case legislation 
which restricts the fundamental rights has got to be pronounced to be reasonable, it must 
give the person, whose freedom is restricted, an opportunity to be heard. 


Per Shah J, (dissenting). The effect of art. 19(5) of the Constitution of India is to prevent 

the provision of-art. 18 from having any operation so as to render invalid any pre-existing 
legislation in any State in so far as it sought to impose reasonable restrictions on the exercise 
of the rights conferred under art, 19 or to prevent the State from hereafter making any law 
imposing any such reasonable restrictions. 
- The Bombay Public Security Measures Act, 1947, was intended to impose restrictions on 
the exercise of the rights which have now been conferred by art. 1X1) (d) and (e) upon the 
citizens of India. That legislation would not be affected either by the provisions of art. 13. 
or art. 19 of the Constitution, provided the restrictions are reasonable and imposed in the 
interests of general public. 

The Court is not entitled to enter into an enquiry either that in the enforcement or imposi- 
tion of the restriction by the authority entitled to impose it, the authority may possibly 
act unreasonably, or that the statute which provides for the imposition of the restrictions 
on fundamental rights is an.unreasonable statute. The expression ‘tunreasonable” in art. 
19(5) does not govern the expression ‘law’ nor does it qualify the expression “imposes ” : 
it is intended to govern and does in fact govern the expression ‘‘restrictions.”” The reason- 
ableness is to be the reasonableness of the restriction and not of the manner in which it is 
imposed. , 

The scheme of art. 19 is to provide a balance between the security of the State and the 
interest of the general public on the one hand and the fundamental rights guaranteed to the 
citizens on the other. The article provides for the enunciation of the fundamental rights 
which would normally be exercised by the citizens which in the larger interest of the State 
and the general public may be curtailed or restricted. If the Court is satisfied that the 
restriction is imposed in the interest of the general public and the restriction is not unreason- 
able, the Court has no jurisdiction to enquire’ whether the manner in which the restriction 
is likely to be imposed by the officer charged with the duty of enforcing it may possibly act 
unreasonably. The possibility of an abuse of a provision enacted in the interest of the 

security of the State or in the interests of the general public cannot be a ground for holding 
the provision as void. The remedy lies with the Legislature to remove the lacuna if any which 
permits that abuse. It is not within the province of the Court to examine a statute and to 
declare it void on the ground of possibility of abuse by the authority vested in a State or a 
public servant, which might have the effect of curtailing the fundamental right of an indivi- 
dual. As to what safeguards should be incorporated in a statute so as to prevent a possibi. 
L. R.—85 
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lity of an abuse is a matter within the exclusive eompetence of the Legislature, and the Court 
is not entitled tc declare a statute void merely because it has failed for ressons of which 
the Legislature is the best and the only judge to make the provisions whichit might have made 
but has not made. 

lt is not open to the Court (apart from an allegation of mala fides) toenterupon the question 
whether the enforcement or the imposition of restrictions is reasonable or otherwise. Nor is 
it open to the Court to go into the question whether the law which provides for vhe imposition 
of the restrictions is a reasonable one. What the Court has to consider is whether, when 
the Legislature provides for restrictions on the fundamental nghts, the restrictions are 
reasonable having regard to the interests of the general public. = i 

The sole ground of absence of a provision for being heard either before: or after the 
passing of an order of externment cannot render the provision of s. 2(7) (b) of the 
Bombay Public Security Measures Act void or inoperative under the Constitution. 


THe applicant Jeshingbhai was a washerman living in Ahmedabad. 

In November 1949 the applicant was arrested and detained under s. 2(41) 
of the Bombay Public Security Measures Act, 1947. 

On November 16, 1949, the District Magistrate of Ahmedabad issued a notice 
to the applicant stating that the District Superintendent of Police of Ahmedabad 
city had reported that.the applicant had persistently indulged in such activities 
as were endangering the peace and tranquillity of the city of Ahmedabad, and asked 
the applicant to appear before him at 11 a.m. on November 17, 1949, to show cause 
why an order be not passed against him under s. 2()(b) of the Act. 

The applicant was heard by the District Magistrate, who, on December 12, 1949, 
passed the following order :— 

“And whereas I,P.N.Damry, District Magistrate of Ahmedabad, am satisfled that the person 
known, as Mr. Jeshingbhai Ishwarlal Dhobi was acting and is likely to act in a manner prejudicial 
to the public safety, the maintenance of public order and tranquillity of Ahmedabad City ; 

Now, therefore, in exercise of the powers conferred by cl. (b) of sub-s. (1) of 8. 2 of the Bombay 
Public Security Measures Act, 1947, I, P. N. Damry, District Magistrate, Ahmedabad, hereby 
direct that the said Mr. Jeshingbhai Ishwarlal Dholi shall not be in any area in the District of 
Ahmedabad except with the permission of the Distrizt Magistrate, Ahmedabad.” 


On January 81, 1950, the applicant applied to the High Court, praying that 
the order passed against him was void and of no effect as being an abridgment, 
curtailment of or taking away of the applicant’s fundamental rights as a citizen 
of India assured to him by art. 19 of the Constitution of India. 

The application was heard by a full bench consisting of Chagla C. J., Bavdekar J. 
and Shah J. 


Purshottam Tricumdas, with V. N. Chhatrapati, for the applicant. 
C. K. Daphtary, Advocate General, with B.G. Thakor, Additionsl Assistant 
Government Pleader, for the opponents. 


CHacLa C.J, This is a petition by the petitioner against whom an order was 
` served by the District Magistrate, Ahmedabad, on December 12, 1949, to the 
effect that he should not be in any area in the district of Ahmedabad, xcept with 
the permission of the District Magistrate, Ahmedabad, This order is mainly 
challenged on the ground that it is in violation of a fundamental right guaranteed 
to the citizen under art. 19( 7), sub-cls. (d) and (e). Those two sub-clauses of art. 19(Z) 
provide that all citizens shall have the right to move freely throughout the territory 
of India and to reside and settle in any part of the territory of India, and the 
contention of the petitioner is that to the extent that he is not permitted to be 
in the district of Ahmedabad, his movement throughout the territory of India is 
restricted and his right to reside and settle in any part of the territory of India is 
also restricted, and the contention is that these restrictions are in violation of the 
fundamental rights guaranteed to the citizen and thus the restrictions are bad. 
The order is justified on the ground that it has been issued under s. 2(Z) of the 
Bombay Public Security Measures Act (Bom. VI of 1947).: That section enables 
the Provincial Government, if it is satisfied that any person was acting, is acting, 
or is likely to act, in a manner prejudicial to the public safety, the maintenance 
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of, public order, or the tranquillity of the Province or any part thereof, to make 
an order—and we are concerned here with sub-cl. (b)— 
‘‘directing that, except in so far as he may be permitted by the provisions of the order, or by 
_ such authority or person as may be specified therein, he shall not be in any such area or place in 
the Province as may be specified in the order,” > 
Now, before I consider whether the order is justified by the provisions of this 
stetute, it is necessary to consider a preliminary point that has been raised. That 
is & procedural point, and the question that we have to consider is whether this 
Ccurt has the jurisdiction, assuming that the fundamental right of the citizen is 
alected, to issue any order on the District Magistrate calling upon him to forbear 
from preventing the petitioner from entering the district of Ahmedabad. It is 
clear, and Mr. Purshottam has not seriously disputed the position, that a writ of 
ce-Hhorari cannot be issued against any of the opponents. The very basis of a writ 
of certiorari is that the order challenged must be a judicial or a qguast-judicial order 
ard the authority passing the order must be discharging judicial functions. It is 
orly when the Court is satisfied that the authority is acting in excess of jurisdiction 
or is exercising jurisdiction not vested in it or is refusing to exercise jurisdiction 
waich is vested in it or in the exercise of its jurisdiction it is acting with material 
ircegularity, for instance, violating the rules of natural justice, that the Court would 
issue the prerogative writ of certiorari. In this case the order made by the 
District Magistrate is obviously an administrative order and such an order cannot 
be corrected by a writ of certiorari. But Mr. Purshottam contends that whatever 
might have been the position prior to January 26, 1930, and whatever might have 
been the jurisdiction of this Court prior to that historic date, after the passing of 
the Constitution the jurisdiction of this Court has been considerably enlarged, 
and in order to understand what the extent of the jurisdiction of this Court is we 
have got to look to the provisions of art. 226. Before I look to the provisions of 
“that article, it is necessary to state what the jurisdiction of this Court was with 
regard to writs of certiorari and other writs. This Court had the jurisdiction to 
issue writs of certiorari and prohibition, but that jurisdiction was restricted terri- 
torially to the ordinary original civil jurisdiction of this Court. The Court had 
also the jurisdiction to issue writs in the nature of mandamus which fall under 
s 45 of the Specific Relief Act, but the territorial jurisdiction was similarly restric- 
tad. The Court had also the jurisdiction to issue writs in the nature of habeas 
corpus under s. 491 of the Criminal Procedure Code, and as far as that jurisdiction 
was concerned, the extent of that jurisdiction was the whole Province or State of 
Bombay. ‘ 
Now with this background it is necessary to turn to the provisions of art. 226. 
In the first place, that article confers upon this Court a very vast territorial 
jurisdiction, in respect of writs which it used to issue before and the territoriality 
_ cf which was restricted to the ordinary original civil jurisdiction of the High 

Court. Now its jurisdiction has been extended to the whole State of Bombay. 
Further, its jurisdiction is not merely confined to the writs which it issued in the 
past, but power has been conferred upon it to issue directions, orders or writs for 
the enforcement of any of the rights conferred by Part IL which deals with funda- 
mental rights. It is not possible to read “directions, orders or writs” as being 
cjusdem generis with what follows, because these “‘directions, orders or writs” 
refer to a larger category in which category is included writs in the nature of habeas 
corpus, mandamus, quo warranio and certiorari. The article further confers upon 
this Court the power to issue not only writs in the nature of various categories 
specified in that article, but those writs themselves, and further the article goes 
on to state that these writs or orders can be issued not only for the enforcement 
of fundamental rights but for any other purpose. It is clear to my mind that 
‘any other purpose” was embodied in this article in order to remove any doubt that 
the High Court’s jurisdiction to issue these writs was confined merely to the enforce- 
ment of fundamental rights because the High Court, could issue a writ otherwise 
than for the enforcement of fundamental rights, and that power of the High Court 
is saved and safeguarded by providing in art. 226 that the writs can be issued 
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not only for the purposes of enforcement of fundamental rights but also for any 
other purpose. It is perhaps interesting and also instructive to compare the 
power of the Supreme Court in this respect with the powers conferred upon the 
High Court. The Supreme Court being a new Court just set up under our Consti- 
tution, special powers had tobe conferred upon that Court, and therefore art. 82(2) 
confers upon the Supreme Court the power to issue directions or orders or writs, 
including writs in the nature of habeas corpus, mandamus, prohibition, que warranto 
and certiorari for the enforcement of any of the rights conferred by this Part. 
Therefore, whereas the jurisdiction of the Supreme Court is restricted to the 
issuing of writs and orders only for the purpose of enforcement of fundamental 
rights, the jurisdiction of the High Court is much wider and, as I said before, 
these orders and writs can be issued for other purposes which purposes were 
availed of by the High Court prior to the enactment of the Constitution. 

Now, the Advocate General has contended that so construed the jurisdiction of 
the High Court would be very extensive and may be exercised in a menner which 
may seriously interfere with the administration of the State. To have jurisdiction 
is one thing; to exercise jurisdiction is another; and [have not the slightest doubt 
that as in the past when prerogative writs were issued by this Court with the 
utmost care and caution, in future also, notwithstanding the ‘conferment of exten- 
sive jurisdiction upon this Court, the power of this Court will not be lightly exer- 
cised. On the other hand, I see no reason why, if in an appropriate case the 
fundamental rights of a citizen are violated or affected, the Court should be reluc- 
tant to exercise the jurisdiction which is conferred upon it. Undoubtedly, the 
Court will of its own motion put limitations upon its own powers. It has been 
suggested by the Advocate General—and I agree with him—that the Court will not 
exercise its power under art. 226 in a matter which it cannot deal with judicially, 
nor would it take notice of anything which it cannot take notice of jucicially, nor 
would it interfere with the action of an executive officer unless it is satisfied that 
that executive officer is under an obligation to do something or tg forbear from 
doing something. Therefore, if we have the jurisdiction, as indeed we have, under 
art. 226 to issue an order against even an executive officer who has issued an 
administrative order, in order to safeguard the fundamental rights of the citizen, 
the next question that we have to consider is whether on the facts of this case any 
fundamental right of the citizen has been violated or is threatened to be violated. 

The other argument advanced by the Advocate General is that this order was 
made, as I pointed out, on December 12, 1949, and inasmuch as the order was made 
prior to the commencement of the Constitution, the Advocate Genersl contends 
that in view of s. 6 of the General Clauses Act the operation of the order is saved 
and the order cannot be challenged. But what Mr. Purshottam is doing before 
us today is not so much the challenging of that order as the assertion of a funda- 
mental right which is granted to him after January 26,1950. If we are satisfied 
that today when we.are hearing this petition, the petitioner is deprived of his 
fundamental right of movement and of residence, then we can undoubtedly 
interfere. The saving of the order under s. 6 does not mean that tke State is 
entitled after January 26 to deprive a citizen of a fundamental right which is 
guaranteed to him. These fundamental rights have come into existence after 
January 26. Our Constituent Assembly has provided remedies for safeguarding 
these rights. These rights have been made justiciable and therefore even though 
the operation of the order may have been saved by s. 6 of the General Clauses Act, 
as I said before, we are not so much concerned with the validity of tke order as 
the violation of the fundamental rights which have come into existence after 
January 26, 1950. 

Therefore, we come to the real substantial question in the*case, and that is as 
to whether any fundamental right has been violated. As I said before, the 
fundamental right on Which reliance is placed is that embodied in art. 19(2), 
sub-els. (d) and (e), of the Constitution. This article is subject to a proviso 
contained in sub-cl. (5) and that proviso is : E 

“Nothing in sub-clauses (d), (e) and íf) of the said clause shall affect the operation of any 
existing law in so far as it imposes, or prevent the State from making any law imposing, reasonable 
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regtrictions on the exercise ef any of the rights conferred by the said sub-clauses either in the 
interests of the general public or for the protection of the interests of any Scheduled Tribe.” 


It is important to note that the Legislature has been given the power to impose 
restrictions on the exercise of the rights conferred under art. 19(Z), sub-cls. (d) 
and (e); but it is equally important to note that those restrictions have to be 
reasonable restrictions. It is not for the Legislature to determine whether the 
restrictions are reasonable or not. It is for the Court of law to consider the 
reasonableness of the restrictions imposed upon the rights. ‘‘Reasonable” is an 
objective expression and its objectivity is to be determined judicially by the 
Court of law. There is no limit placed upon the power of the Court to consider 
the nature of the restrictions. The Court must look upon the restrictions from 
every point of view. It being the duty of the Court to safeguard fundamental 
rights, the greater is the obligation upon the Court to scrutinize the restrictions 
placed by the Legislature as carefully as possible. It has been suggested that as 
far as these restrictions are concerned, they must be only considered from one or 
two restricted points of view. The Advocate General has argued that if the 
restriction per se is reasonable, then the Court is not entitled to look at anything 
more. He says, for instance, in this case the citizen is entitled to be anywhere 
in the Union of India except the district of Ahmedabad, and therefore it cannot be 
said that the restriction 1s an unreasonable restriction because a large part of the 
Union of India is left free to the citizen to do what he likes in that part. Itis also . 
suggested that perhaps the Court may be able to consider the duration of the 
restriction, and if the duration is limited and not of an unlimited character, then 
also the Court would say that the restriction is not unreasonable. But the Advocate 
General says that ae from this it is not open to the Court to consider the nature 
of the restriction. In my opinion, that contention is entirely erroneous. In order 
to decide whether a restriction is reasonable or not, the Court must look at the 
nature of the restriction, the manner in which it is imposed, its extent both terri- 
torial and tentporal, and if after considering all this the Court comes to the conclu- 
sion that the restriction is unreasonable, then the restriction is not justified and 
the Court will not uphold that restriction. It must not be forgotten that the 
power given to the Legislature under sub-cl. (5) of art. 19 is to abridge or curtail 
the fundamental rights of the citizen, and it is a well established canon of construc- 
tion of all constitutional documents that the Court must lean in favour of funda- 
mental rights and must place the restrictions imposed upon the Legislature in as 
narrow an ambit as possible. The question that the Court has always to ask is: 
Is the Legislature justified in abridging or curtailing the fundamental rights given 
by the Constituent Assembly to the citizen ? If the Court comes to the conclusion 
that the curtailment or abridgment is justified, then undoubtedly the restrictions 
are reasonable and ‘the Court would uphold these restrictions. It has been sought 
to be argued by Mr. Purshottam that these restrictions under sub-cl. (6) can only 
be in the interest of the general public, and according to Mr. Purshottam this is a 
narrow and restricted expression and can only apply to minor things like traffic 
and police regulations. Mr. Purshottam draws our attention to sub-cls. (2), (3) 
and (4) of art. 19 which contain exceptions to the other fundamental rights gua- 
ranteed by the Constitution under art. 19. For instance, art. 19(1)(a) speaks of 
the right to freedom of speech and expression, and sub-cl. (2) saves the operation 
of those laws which relate to libels, slander, defamation, contempt of Court or any 
matter which offends against decencyor morality or which undermines the security 
of, or tends to overthrow, the State. Sub-clause (7)(b) deals with the right to 
assemble peaceably and without arms, and sub-cl. (3) saves the operation of the 
laws which are made in the interests of public order and which impose reasonable 
restrictions on the exercise of that right; and sub-cl. (7)(c) deals with the right 
to form associations or unions, and sub-cl. (4) saves the operation of the law to 
the extent that it imposes reasonable restrictions in the interests of public order or 
morality. Mr. Purshottam contends that “interests of general public” is something 
different from security of the State, public order, or public morality, and therefore 
the right to move freely throughout.the territory of India and to reside and settle 
in any part of the territory of India can only be restricted on the narrow ground of 
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‘interests of general public” which is much narrower than other grounds mentioned 
in sub-cls. (2), (3) and (4). I am unable to eccept that contention. “Interests of 
general public” is a very wide expression, much wider indeed than any of the 
expressions used in sub-cls. (2), (3) and (4). “Interests of general public” embraces 
public security, public order and public morelity, and therefore much wider power 
is given to the Legislature under sub-cl. (4) to restrict the right given under the 
Constitution under art. 19(Z), sub-cls. (d) and (e). Therefore, the wider the power 
given to the Legislature, the greater is the duty of the Court to see that the restric- 
tions placed upon the liberty are reasonable restrictions. 

I have next to consider whether Bombay Act VI of 1947, to the extent that it 
empowers the Government to issue what I might call an externment order under 
s. 2(1)(b), is void under art. 18(Z) of the Constitution, inasmuch as it imposes 
restrictions on the fundamental rights of the citizen under art. 19(Z), sub-cls. (d) 
and (e), such a restriction being an unreasorable restriction. In order'to decide 
that question, it is necessary to look at the seheme of the Act as far as externment 
orders are concerned. In the first place, it is important to note that :t is not the 
Legislature that imposes the restrictions. The Legislature has left it to the 
Provincial Government, whose satisfaction is final, to decide whether an extern- 
ment order should be issued or not, provided the externee is acting in a particular 
manner laid down in s. 2(7) of the Act. It is also worth noticing that under s. 21 
of the Act the power is given to the Provinc:al Government to delegate any of its 
powers and duties to any officer or subordinate authority, and really the right of 
the citizen is to be affected by the satisfaction of any subordinate authority 
contemplated by s. 21, and the grounds on which the Provincial Government or 
the subordinate authority to whom power has been delegated under s. 21 can make 
the order is that the person was acting or is acting or even is likely to act in a 
prejudicial manner. If this was the only objection to the Act, perhaps there would 
not be much force in Mr. Purshottam’s ccntention. We can well understand 
the Legislature leeving it to the executive Government to determing from time to 
time as emergencv arose or a situation developed that particular persons should 
either be detained or an externment order should be made against them. We 
can also understand that it may be necessary under certain eventualities for the 
executive Government to act not only when it is satisfied that a person is acting 
or was acting in a prejudicial manner, but even if he is likely to act in a prejudicial 
manner. 

But there are one or two other considerations which are much more important 
as far as this Act is concerned. It has been pointed out to us that no period for the 
duration of the externment order is laid down in the statute. The Advocate 
General has pointed out that the Act is for = temporary period and tkerefore the 
duration of the externment order is limited by the duration of the statute. Ina 
sense he is right, but it must also be pointed out that even a temporary statute 
can be renewed tram time to time by the Legislature and even a permanent statute 
may be repealed by the Legislature. This very statute, which originally was for 
two years, was amended by the Legislature to be for a duration of three years, 
and then subsequently for a period of six years. Therefore, there is no limit to 
the power of the Legislature to continue the duration of the statute. But what is 
much more important, and to my mind what is fatal to the validity of the restriction 
placed by the Legislature, is the fact that tae person against whom an order of 
externment is to be made has no right whatever to be heard in his defence before he 
is asked to leave his home and hearth and go and reside in some other place. There 
is no obligation upon the authority to tell hin. what he is charged with or what are 
the grounds against him which make it incumbent upon the Government to ask 
him to leave his home town. Nor is there eny obligation upon the authority to 
hear the person against whom the order is intended to be made in his defence before 
the order is made. - It is very curious and it is difficult to understand why a 
discrimination was made between an order of detention made under s. 2(1)(a) 
and an order of externment made under s. 2(1)(b), because in the case of an order 
made under s. 2(7)(a) grounds have to be furnshed by the Provincial Government 
under s. 8 and a right has been given tothe decenue to make a representetion to the 
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Government. It is difficult to understand why the operation of s. 8 was restricted 
to eases of detention and was not extended to cases of externment. The Constituent 
Assembly itself has dealt with cases of detention. Article 21 provides that “no 
person shall be deprived of his life or personal liberty except according to procedure 
established by law,” and then art. 22 lays down the safeguards in favour of the 
citizen in cases of preventive detention. The first safeguard is the constitution 
of an advisory board, the second safeguard is that the maximum period of detention 
is to be as provided by Parliament, and the third safeguard is that it is incumbent 
upon the authority making the order to communicate to the person detained the 
grounds on which the order has been made and also that he shall afford to the ` 
detenue the earliest ‘opportunity of making a representation against the order. 
Therefore, when the Constituent Assembly provided for a restriction upon the 
liberty of the person of the citizen, it circumscribed that restriction in the most 
careful manner, and the most important limitation that it placed upon that 
restriction was that it made it incumbent upon the authority detaining to furnish 
the grounds of detention and also afford an opportunity to the detenue to make a 
representation against the order. When we turn to the Bombay Public Security 
Measures Act, we find that neither of these two important safeguards find a place 
in that Act. Whatever view I might have taken of the restriction placed upon the 
citizen by this Act, to the extent that it relates to externment orders I can only take 
one view when I find that a man can be sent away from his district without being 
heard and without having the right of being heard and without knowing why he 
is being sent away, and that view is that the restriction imposed upon the funda- 
mental right is not a reasonable restriction. - 

The Advocate General has attempted to argue that the right of being beard is 
not a fundamental right guaranteed to the citizen under the Constitution. That 
is perfectly true and I do not suggest that in the case of every restriction which 
may be imposed under any of the sub-clauses of art. 19 the right to be heard must 
necessarily b@ granted before the Court would hold that the restriction is reason- 
able. I am now only concerned with sub-cl. (5), and although the right to be heard 
may not be a fundamental right, I have still got to consider whether the absence 
of it makes the restriction reasonable or not. The Constitution has made the 
Courts the custodians of the fundamental rights of the citizen, and it is in that 

irit and in that capacity that the Court must look upon the nature of the restric- 
tion, and even though the absence of a particular safeguard may not be the 
violation of a fundamental right as such, even so the absence of such a safeguard 
- may result in the restriction not being a reasonable restriction. a. 

Having given the best thought to the matter I have come to the conclusion that 
the restriction placed upon the petitioner is an unreasonable restriction, and 
therefore the law, to the extent that it imposes that unreasonable restriction, 1s 
void, being contrary to the fundamental rights conferred upon the citizen by the 
Constitution, and therefore the citizen is entitled to an order from this Court for 
the purpose of safeguarding his fundamental right. It is true that the fundamental 
right has not been in fact violated after the Constitution came into force, but so 
long as the order stands there is undoubtedly a threat of the violation of that right, 
and Mr. Purshottam says that he should not be driven to enter Ahmedabad and 
face a prosecution at the hands of the Government. In my opinion, therefore, 
the Court should issue an order against the respondents calling upon them to 
forbear from preventing the petitioner from entering the district of Ahmedabad. 


BAVDEKAR J. I want to add a few words with regard to the interpretation of 
cl. (5) of art. 19, inasmuch as there has been a difference of opinion between us with 
regard to the meaning of that clause. The clause permits the State to make new 
laws imposing reasonable restrictions on the exercise of the rights conferred by 
els. (d), (e) and (f) of art. 19(Z). It similarly saves from the operation of art. 18 
existing laws which permit the imposition of similar restrictions. The question \s, 
what is meant by laws imposing reasonable restrictions on the exercise of the 
rights. There are two’ possible views. One is that even though the reasonableness 
of the restrictions is a matter for the Court, what the Court has to consider is 
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whether the restrictions are reasonable per se. What is meant by this I will come 
to a little later. The other view which has >een placed before us on behalf of the 
petitioner is that in deciding as to whether the law imposes only 4 reasonable 
restriction, we have got to see not only tke character of the restrictions which 
are imposed or the duration of the restrictions, but also the manner in which 
the restrictions are imposed, i.e. the proceduze which has been gone through before 
an order imposing the restriction has been made. 7 

Now, as my learned brother has just poirted out, in the first instance, the law 
with which we are concerned in this case does not itself impose any restrictions on 
' the exercise of the right of freedom of movement. One can conceive of such a law. 
For example, if there was an outbreak of an epidemic in district A, the law could 
provide that inhabitants of that district skall not, during the pendency of the 
epidemic, leave that district and persons outside the district shall not enter it. 
In such a case the restrictions are Imposed by the law itself. In the present 
case, the Public Security Measures Act merely permits the imposition of restrictions 
on the right of freedom of movement. I do not think that it'would be permissible 
to read cl. (5) as if it read, “any law permittirg the imposition of reasonable restric- 
tions on the exercise of the rights.” It is true that before we could say that any 
particular law which imposes restrictions is void, we have got to hold that the restric- 
tions are unreascnable. But the clause which speaks of imposing reasonable 
restrictions on the exercise of the rights conferred by the freedom really speaking 
provides for the determination of the reasonableness or otherwise of £ restriction 
by a consideration of the reasonableness of the law. The Constituent Assembly 
has provided bv cl. (5) ef art. 19 for two things: one, that notwithstanding the 
rights which have been declared by art. 19, scb-cl. (7), both the Parliament and the 
State Assemblies may make laws circzmscrikting the rights referred to in cl. (1) of 
art.19. In the second instance, it has imposed limitations upon the laws which the 
Parliament or the State Legislatures could make. Only those laws will be valid, 
which impose reasonable restrictions on the exercise of the rights whith each citizen 
is declared to possess by art. 19, cl. (7). It 5 obvious that in times of emergency 
restrictions upon the fundamental rights, say, for example, freedom of movement, 
could not be imposed by enacting laws, which themselves place restrictions upon 
the exercise of the rights. It may be necessary to enact laws, which permitted 
certain authorities to place restrictions upon the freedom of a particular individual. 
for example, to move. It appears to have been contemplated that such laws would 
be enacted, not only in times of emergency, but also in other times, and the Con- 
stituent Assembly could not but have been unaware of measures like the Bombay 
Public Security Measures Act, which were already on the statute book of the 
various Provinces. Obviously, therefore, by cl. (6) of art. 19 it sought to impose 
limitations upon the powers of the Legislatures to enact both kinds of legislation, 
that which itself placed restrictions upon the freedoms_ conferred by art. 19, 
sub-el. (7), and that by which authorities like the Provincial Government were 
permitted to impose restrictions upon. the ex=2rcise of those rights by individuals ; 
and if we were to interpret reasonable restrictions to mean restrictions which, by 
themselves,. were unobjectionable on the grcund of unreasonableness, the words 
“imposing reasonable restrictions on the exercise of the rights conferred by the 
said sub-clauses” cannot be made applicable to laws which permit restrictions to 
be placed upon the fundamental freedoms. On the other hand, whenever Parlia- 
ment or the State Legislature enacts alaw, by which either restrictions are imposed 
upon the exercise of the rights, for example, of freedom of movement, or certain 
authorities are permitted toimpose restrictions on the exercise of the rights con- 
ferred by cl. (1), sub-cl. (d), of art. 19, the fundamental rightin this case freedom of 
movement, which art. 19, sub-el.(Z), proceeds to guarantee, is restricted, and what 
the Constituent Assembly wants the Courts to find out, before holding the law 
valid, is as to whether this abridgement or restriction effected by the legislation, 
which is impugned, is or is not reasonable. I read art. 19, cl. (5), as if it had provided 
in connection with new laws to be made, whether by Parliament or the State 
Legislature, that “nothing in sub-cls. (d), (e) aad (f)of thesaid clause shall prevent 
the State from making any law reasonably restricting the rights (or the exercise 


1950.] EMPEROR V. JESHINGBHAI ISHWARLAL (F.B.)—Bandekar J. 553 
of any of the rights) conferred by the said sub-clauses.. .” 
larly in regard to existing laws. 

In case the existing laws which restrict the freedoms referred to in cl. (1) of art. 19 
must be reasonable it is obvious that they must provide that any person whose 
tight, for example, of freedom of movement, is restricted must be given an oppor- 
tunity, may be after an interim order restricting his rights is passed ea parte, of 
showing cause why an order under a Security Act restricting his movements should 
not be passed. The right of hearing before condemnation is admittedly a com- 
ponent of the rights which taken together constitute rights of natural justice, and, 
in my view, in case legislation which:restricts the fundamental rights has got to be 
pronounced to be reasonable, it must give the person, whose freedom is restricted, 
an opportunity to be heard. The manner in which he is to be heard is, of course, 
a different matter. 

The only other point which I would like to refer to is that made by the learned 
Advocate General that whereas when the Constituent Assembly was dealing 
with the question of preventive detention it has thought it fit to make it obligatory 
upon the detaining authority to give an early opportunity for making a representa- 
tion to the detenue, it is not specifically provided in art. 19 that such an opportunity 
should be given tothe persons against whom an order restricting their freedoms is 
made. The learned Advocate General argues that if the Assembly had thought 
that opportunity to be heard was of such fundamental importance, it would have 
provided for the opportunity to be given not only where the question of preventive 
detention was involved but also where the question of the other freedoms was 
involved. The reply to that must be that there may be more than one way of 
securing the same object. If the word “reasonable” gives the person against 
whom the order is made the same-right as the right expressly conferred by art. 22(3), 
the Constituent Assembly might have thought that it was unnecessary to add 
anything further explicitly In the matter. It has got to be remembered besides 
that inasmuch®as the right of personal liberty is a much more important right, the 
Constituent Assembly appears to have thought it necessary to place certain 
specific restrictions upon the powers of both the Central as well as the State Legisla- 
tures to make laws upon the subject. It did not think fit to leave it to the Courts 
to determine, for example, whether it was unreasonable to make a law of preventive 
detention without having the case of the detenue laid before an advisory board, 
and the reason why we find a specific mention of the right of being heard in art. 22(5) 
is that the Constitutent Assembly was dealing in detail with thé laws about preven- 
tive detention. On the other hand, when there was a question of abridging the 
other freedoms, it thought it would be sufficient, considering the character of those 
freedoms, if the matter was left to the Courts to be determined under the word 
“reasonable” which has been used by it. í 


and, of course, simi- 


! 


_ SHAH J. I regret I am unable to agree with the view taken by My Lord the 

Chief Justice and my brother Bavdekar, on the question as to the validity of s. 2(Z) 
(b) of the Public Security Measures Act, 1947. I differ from them with some 
hesitation, but I- am unable to accept the argument which is pressed upon us by 
Mr. Purshottam, that the provisions of s. 2(1)(b) of the Public Security Measures 
Act are inconsistent with the provisions of Part III of the Constitution of India, 
and therefore void. ę ' 

The application filed by the petitioner mentions that he is a citizen of India and 
as a citizen of India he is entitled to certain fundamental rights. In the exercise 
of those fundamental rights the petitioner claims a right to move freely throughout 
the territory of India, and to reside and settle in any part of the territory of India. 
He says that he apprehends that in pursuance of an order made on December 12, 
1949, by the District Magistrate, Ahmedabad, under which he, the petitioner, is 
directed not to be in any area in the district of Ahmedabad pna with the per- 
mission of the District Magistrate of Ahmedabad, he is liable to be arrested con- 
trary to the provisions of the Constitution, if he enters the district of Ahmedabad, 
and therefore he applies for a writ that the State of Bombay and the District 
Magistrate of the district of Ahmedabad and the District Superintendent of Police 
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at Ahmedabad be restrained by a suitable writ from carrying out the threat which 
is held out against him. The application as originally filed claimed a writ of 
certiorari and it was on that footing that rule was granted by this Court on February 
8, 1950. It was. however, realised early in the course of the argument that a writ 
of certiorari, could not be obtained except for the purpose of calling for the record 
of a proceeding which was either judicial or quasi-judicial in character and for 
correcting an error of jurisdiction in that proceeding. Mr. Purshottam, therefore, 
at the commencement of his case, requestec us to convert his application into one 
for a writ under art. 226 of the Constituticn.. Mr. Purshottam contended that 
he is entitled to ask for a writ other than one of the high prerogative writs which 
this Court was entitled before January 26, 1950, to issue, viz. writs of habeas corpus, 
writs of mandamus, writs of prohibition, writs of quo warranto and writs of certiorari. 
We have permitted Mr. Purshottam to meke that application without a formal 
amendment. 

Now, it is true that under the terms of art. 226 of the Constitution of India itis 
open to this Court to issue to any person or suthority including in appropriate cases 
the Government, throughout the territory in relation to which the High Court 
exercises jurisdiction, writs or orders including writs in the nature of habeas corpus. 
mandamus, prohibition, guo warranto and certiorari, forthe purpose of enforcement 
of any of the rights conferred by Part IH of the Constitution or for any other pur- 
pose. Even though prior to January 26, 1950, this Court’s jurisdiction to issue 
high prerogative writs was a limited jurisdiction and was confined to certain 
specified writs, I agree witt my Lord the CLief Justice that the jurisdiction of this 
Court is now not confined to the issue of those writs only or to writs in the nature 
of those writs, but extends to the issue of other writs which it may be necessarv 
to issue for the purpose of enforcement of the rights conferred by Part III or for 
other purposes. This Court is constituted, under the provisions of art. 226, a 
custodian of the fundamental rights which have been guaranteed to the citizens 
of the State, and for the purpose of protecting those rights and for*enforcement of 
the obligations arising therefrom, itis open tə this Court to issue writs, though thev 
may not be writs which heve been recognised heretofore. It was argued by the 
learned Advocate General that so far as the present application is concerned, by 
reason of the provisions of s. 6 of the General Clauses Act, the petitioner is not 
entitled to claim any fundamental right contrary to the order passed on December 
12, 1949. It is difficult to accept that contention. What the petitioner is seeking 
to do is not to ask for an order or a writ to have the order dated December 12. 
1949, set aside, but he is asking this Court to grant him protection against 
what he conceives is a threatened action of the executive against his personal 
liberty which has been guaranteed to him ‘under the provisions of art. 19 of the 
Constitution. Consequently there is no question of applying the provisions of 
s, 6 of the General Clauses Act. Section 6 of the General Clauses Act only effec- 
tuates what has already been done or suffered and provides that the rights, obliga-, 
tions and proceedings which have already arisen or taken place under the authority 
of a statute will not be affected by reason of a subsequent repeal of the statute. 
But in the present case, if by reason of the provisions of art.19 a right of freedom 
of movement or a right to reside and settle in any part of the territory of India is 
granted and guaranteed to the petitioner for the first time, that provision does 
not in any manner repeal tae provisions of any earlier statute so as to bring into 
operation the provisions of s. 6. 

The question which then arises is: whether in the circumstances of thé case the 
petitioner is entitled to a writ which he asks for, viz. a writ preventing *he State of 
Bombay and its two servants from enforcing the order which was made cn December 
12, 1949, preventing the petitioner from entering the limits of the district of 
Ahmedabad. In order to appreciate that question it is necessary to refer to certain 
provisions of the Constitution of India. Under art. 19(7) all citizens have inter 
alia the right to move freely throughout th2 territory of India and to reside and 
settle in any part of the territory of India. Under art. 18(1) it is provided that 
all laws in force-in the territory of India immediately before the commencement of 
the Constitution, in so far as they are inconsistent with the provisions of Part III 
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which guarantee the fundamental rights, are to the extent of such inconsistency 
void. If the provisions of arts. 19(1) and 18(1) stood by themselves, the petitioner 
was entitled to come before the Court and claim that his right of movement and 
right to reside and settle in any part of the territory of India was guaranteed, and 
in so far as the provisions of the Public Security Measures Act enable the State of 
Bombay or any public servant to deprive him of those rights, those provisions were 
void. But sub-cl. (5) of art.19 provides that nothing contained in the sub-clauses 
which guarantee the right to move freely throughout the territory of India and the 
right to reside and settle in any part of the territory of India shall affect the provi- 
sions of any existing law in so far as it imposes or prevents the State from mak- 
ing any laws imposing reasonable restrictions on the exercise of any of the rights 
conferred by the sub-clauses either in the interest of the general public or for the 
protection of the interests of any Scheduled Tribe. The effect of the sub-clause 
is in My judgment to prevent the provision of art. 18 from having any operation 
so as to render invalid any pre-existing legislation in any State in so far as it 
sought to impose reasonable restrictions on the exercise of the rights which have 
been conferred under art. 19 or to prevent the State from hereafter making any 
law imposing any such restrictions. The Bombay Public Security Measures Act 
was intended to impose restrictions on the exercise of the rights which have now 
been conferred by cls. (d) and (e) of art. 19(7) upon the citizens of India. That 
legislation would not be affected either by the provisions of art. 18 or art. 19 of the 
Constitution Act, provided the restrictions are reasonable and imposed in the 
interests of the general public. 

But it is contended by Mr. Purshottam, firstly, that the restrictions contemplated 
to be imposed under s. 2(1)(a) of the Public Security Measures Act are not in the 
interest of the general public, and, secondly, that the restrictions are not reasonable. 
It is unnecessary to deal with the first argument in any detail beyond stating what 
my Lord the Chief Justice stated in rejecting the contention that the restrictions 
provided for inthe Public Security Measures Act were not in the interests of the 
general public. It is difficult to accept the submission made by Mr. Purshottam 
that the interests of the general public which were sought to be safeguarded were 
only interests which were maintained either by police regulations or traffic regula- 
tions but were not more vital interests such as the security of the State or the 
maintenance of public order or public morality. 

The question whether the restrictions contemplated to be imposed by an 
impugned statute are “reasonable” within the meaning of art. 19(4) of the Consti- 
tution of India will have to be judged with reference not to any individual cases 
which may arise or any hardship which may be caused by reason of the application 
of the provision of the statute, but by reference solely to two considerations: (1) 
whether the restriction is a restriction on the exercise of the right which has been 
conferred by art. 19, and (2) whether the restriction itself is reasonable having 
regard to the interests of the general public. In my view the Court is not entitled 
to enter into an enquiry either that in the enforcement or imposition of the restric- 
tion by the authority entitled to impose it, the authority may possibly act un- 
reasonably, or that the statute which provides for the imposition of the restrictions 
on fundamental rights is an unreasonable statute. The expression ‘reasonable’ 
does not govern the-expression ‘law,’ nor does it qualify the expression ‘imposes’ 
in art. 19, cl. (5), of the Constitution: it is intended to govern and does in fact 
govern the expression ‘restrictions.’ Having regard to the interests of the genera] 
public if it appears that the restriction on the fundamental rights contemplated 
to be imposed under the Public Security Measures Act is not reasonable, the pro- 
vision for imposition of that restriction must be deemed to be void. This Court is 
the tribunal which is entitled to pronounce upon that question. But the reason- 
ableness is to be the reasonableness of the restriction and not of the manner in 
which it is imposed. If the restriction which is contemplated to be imposed is 
per se reasonable, it is immaterial that the Legislature might have provided for more 
adequate safeguards against the possibility of misuse of the powers conferred, 
than what it has done. In my judgment the scheme of art. 19 is to provide a 
balance between the security of the State and the interest of the general public 
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on the one hand, and the fundamental rights guaranteed to the citizenson the otber. 
That article provides for the enunciation cf the fundamental rights which would 
normally be exercised by the citizens but which in the larger interest of the State 
and the general public may be curtailed or restricted. If the Court is satisfied that 
the restriction is imposed in the interest of the general public and the restriction is 
not unreasonable, the Court has no jurisd:ction to enquire whether the manner in 
which the restriction is likely to be imposed by the ofhcer charged wit the duty of 
enforcing it may possibly act unreasonably. The possibility of an abuse of a 
provision enacted in the interest of the security of the State or in the interests of 
the general public cannot be a ground for holding the provision as void. The remedy 
lies with the Legislature to remove the lacuna if any which permits that abuse. 
It is not in my judgment within the provinces of the Court to.examine a statute and 
to declare it void on the ground of possibiity of abuse of authority vested in a 
State or a public servant, which might have the effect of curtailing the fundamental 
right of an individual. As to what safeguards should be incorporated in a statute 
so as to prevent a possibility of an abuse is a matter within the exclusive competence 
of the Legislature, and the Court isnot entitled to declare a statute void merely 
because it has failed, for reasons of which the Legislature is 'the best and the only 
judge to make provisions which it might nave made but has not made. What 
Mr. Purshottam asks us by reference to several hypothetical cases to consider is 
that the Legislature could not have intended to enable executive authorities after the 
Constitution cance into operation to drive away a person from his hearth and home 
without any safeguerds being imposed against the arbitrary or improper exercise 
of these restrictions. I am afraid it is not open to this Court (apart from an 
allegation, of mala fides) to enter upon the question whether the enforcement or 
the imposition of restrictions is reasonable or otherwise. Nor is it open to this 
Court to go into the question whether the law which provides for the imposition 
of the restrictions is a reasonable one. What the Court has to consider is whether, 
when the Legislature provides for restrictions on the exrcise of the fundamental 
rights, the restrictions are reasonable having regard to the interests of the general 
public. ! 

Mr. Purshottam has contended that on four grounds the particular restrictions 
on the liberty of the citizen when he was externed from the limits of the State or 
a part of the State, were void. They are, firstly, that no grounds were given in 
support of the order either before or after the order of externment was passed ; 
secondly, the adequacy or otherwise of the grounds on which the order of extern- 
ment was passed was left to the satisfaction of either the Government of the State 
or a subordinate officer of the State ; thirdly, that there was no right given to the 
externee of being heard either before or afzer the order was passed ; and, lastly, 
that the order was unlimited in duration. Even if it is open to the Court to refer 
to the ground on which the reasonableness of the law which provides for the imposi- 
tion of restrictions is challenged, in my judgment none of the grounds are such as 
can render the legislation unreasonable. As I said earlier, the validity or otherwise 
of the legislation is to be judged solely by veference to the restrictious which are 
contemplated to be imposed upon the exercise of the rights! and not by reference 
to the individual hardship that may be caused by reason of an order passed under 
the Public Security Measures Act. pe 

Now, one can very well conceive cf cases in which it may be impolitic for the 
State to inform the externee of the grounds on which en order of externment is 
passed under the previsions of s. 2(7}(8), and if in certain cases absences of a provi- 
sion for informing the externee of the grounds can be justified, it can hardly be 
said that the entire provision which fails tc make a provision for giving grounds 
can be deemed ta be void by reason of the fact that in other cases grounds may be 
given without any damage being done to the public interest. Obviously, the 
satisfaction as to the necessity of a person being ‘externed can lie only with the 
executive in the frst instance; and if that satisfaction is left to the Government 
or to an executive officer, it can hardly be contended on any legitimate ground that 
on that score the legislation is void. It is true that this Courtiis entitled to consider 
whether that satisfaction is one whichis arrived at bona fide. ‘But the Court would 
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no’ be entitled to declare a piece of legislation which leaves the satisfaction to an 
executive authority as void on the ground that the satisfaction is left to that 
authority. That is trespassing upon the function of the Legislature to an extent 
not justified by the terms of art. 19(4). It is the function of the executive to take 
steps for protecting the interests of the public or the State. If an executive officer 
being entitled to issue an order on being satisfied as to the existence of a state of 
things issues that order imposing a restriction upon a fundamental right. this 
Court is entitled to demand prima facie evidence of the fact that the officer bona 
fide believed in the existence of a state of things which would justify him in passing 
that order. The Court is entitled to see that the officer acts within the limits of 
his authority, and he acts bona fide for the purpose of performing his duty in the 
sphere assigned to him and not for a collateral purpose. In my judgment, however, 
there is nothing in the Constitution of India which enables this Court to declare a 
piece of legislation as void merely because the Legislature thought it expedient to 
provide that the satisfaction of an executive officer instead of a Court should be a 
condition precedent to the issue of an order intended to protect either the 
security of the State or the interest of the general public. It is again true that in 
terms the order passed in the present case and the orders which may be passed 
under. s. 2(7)(b) may be unlimited in duration, but it is not necessary that the 
executive officer who passes the order must necessarily pass an order of an un- 
limited duration, nor can the order be really said to be of unlimited duration 
in view of the fact that the parent Act under which the. orders are passed is neces- 
sarily of a temporary character passed in order to meet an emergency, and the 
effectiveness of the order would remain so long as the statute under which the 
orders are passed would remain operative. The only ground which has caused 
some difficulty is the ground of the absence of a provision ‘which compels the 
authority passing an order of externment to hear the externee either before or 
after the order is passed. It is true that so far as orders of detention are concerned, 
a provision was fnade under the Public Security Measures Act of 1947 for a detenue 
to make a representation after he was detained, against the order of detention and 
he was entitled to be told as to what action the Government took on his representa- 
tion. Under art. 22 of the Constitution a provision for supplying grounds to the 
detenue has been made and he is entitled to make a representation against the 
order passed. But the sole ground of absence of a provision for being heard either 
before or after the passing of the order of externment, which is less drastic than an 
order of detention, cannot, in my opinion, render the provision of s. 2(1)(b) void or 
inoperative as from January 26, 1950. The Constitution has not provided for a 
right of being heard before any restriction on any fundamental right is placed, and 
in the absence of such a provision made expressly or by necessary implication, a 
provision which enables an externment order to be passed cannot be deemed to be 
void merely on the ground that it may be regarded as contrary to rules of natural 
justice. 

As to what is a reasonable restriction has, of course, to be judged by the Court, 
but that reasonableness has got to be judged by reference, as I said, to the character 
or nature of the restriction, and unless there is something per se unreasonable in 
the restriction imposed, I am not prepared to hold that because in certain cir- 
cumstances a restriction may operate in a manner which may be called harsh, 
that the entire legislation which provides for imposing restrictions by executive 
orders, passed with a view to protect the interest of the public, is void. The expression 
‘reasonable restriction’ is used also in cls. (3), (£) and (6)of art. 19, and if as it 
appears to be conceded that a right of being heard need not necessarily be given 
to a party likely to be affected by reason of restrictions imposed upon his funda- 
mental rights referred to in those clauses, I fail to see why the restriction which 
imposes upon a person a liability to stay outside a certain limit (which cannot 
under any circumstances exceed: the territory of a State) must be deemed to be 
unreasonable merely because he has not been given by the statute a right either 
of making.a representation or of being heard either in advance or after the order 
is passed. On the ground that the restriction involved in an order of externment 
cannot be said to be unreasonable, I am unable to agree with the order proposed. 
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Per Curiam. The Court directs that respondents Nos. 1, 2 and 8 or any 
servants of respondent No. 1be prohibited from taking any action under the order 
dated December 12, 1949. No order as to costs. Certificate granted under 
s. 182(J). 


o 


Order accordingly. 


Before the Hon'ble Mr, M. C. Chagla, Chief Justice. Mr. Justice Bavdekar and M>. Justice Shah. 
EMPEROR v. ABDUL RAHIMAN SHAMSOODDIN MANIVAR.* 


Constitution of India, 1949, Arts. 13, 19--Bombay Listrict Police Act (Bom. IV of 2890), Sec. 46— 
Whether s3. 42, 46 rendered void by Constitution. ey 


Section 46 of the Bombay District Police Act, 1890, is not rendered void by art. 18 of 
the Constitution of India. 


THe applicant resided at Kalyan m the Taana District. l 
On April 16, 1949, the Additional District Magistrate of Thana served ‘a notice 
upon the applicant, under s. 46 of the Bombay District Police Act, 1890, calling 
upon him to show cause why he should not be externed out of the Bombay Province. 
On April 26, 1949, the Magistrate, after hearing the applicant, ordered :— 
‘t I therefore consider that this is a fit case for externment and order that the opponent shall 
forthwith remove himself outside the Bombay Province and shall not enter the same.”’ 


The applicant applied to the High Court for a writ of certiorari, praying thats. 46(3) 
of the Bombay District Police Act, 1890, and the catena of sub-sections and sections 
appurtenant thereto, beirg in contravention of the fundamental rights conferred 
by the Constitution of India were void, inoperative and of no legal validity. 


The application was heard by a Full Bench consisting of Chagla C.J., Bavdekar J. 
and Shah J. l 


M. B. Vora, with V. H. Kamat and P. T. Lewa, for the petitioner. 


C. K. Daphtary, Advocate General, with B. G. Tkakor, Additional Assistant 
Government Pleader, for the State of Bombay. 


Cuaca C. J. By this application an order made by the Additional District 
Magistrate of Thana dated April 26, 1949, is being challenged. Thongh the order 
directs the petitioner to remove himself from the State of Bombay and the order is 
made under s. 46, sub-s. (3), of the Bombay District Police Act, 1890, itis contended 
that this provision of the law is void inasmuch as it contravenes a fundamental 
right given to the subject by the Constitution, and the fundamental right which is 
being relied upon is the fundamental right under art. 19 to move freely throughout 
the territory of India and to reside and settle in any part of the terricory of India. 
We have had to consider a similar question in Emperor v. Jeshingbhai Ishwarlal’: 
and we held that the provision of law under the Bombay Public Security Measures 
Act for externment was void, inasmuch as there was no provision made for the 
externee being heard by the authority externing him. Now when we consider the 
provisions of the Bombay District Police Act, we find that under s. 46A a person 
against whom an order is intended to be mede has a right to be heard, and what is 
more he has also been given a right of appeal to the Provincial Government under 
s. 46A, sub-cl. (3). Therefore the reasons which led me and my learned brother 
Bavdekar to come to that particular conclusion in the other case dc not apply to 
the facts of this case. - : 

It has been argued by Mr. Vora that the Constitution does not entitle a State to 
extern a citizen outside the limits of the State. According to Mr. Yora the only 
restrictions that can be imposed upon a person are restrictions within the State 
area. In other words, according to Mr. Vora, the Legislature of the State can 
provide that a person should stay in a parcicular part of the State, Dut it cannot 
provide that he should leave the boundaries of the State! altogether. For that 


"Decided, April 17,1950. Criminal Applica- 1 (1950) 52 Bom. L. R. 644; F.B. 
tion No. 161 of 1950. 
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purpose attention is drawn to items 17, 18 and 19 of List I, Seventh Schedule. 
These items deal with citizenship, naturalisation and aliens, extradition, and 
admission into, and emigration and expulsion from, India; and the argument is 
that if every State were to pass a-similar legislation and a similar order were to be 
passed against the petitioner, then the petitioner would not be able to reside in 
any of the States, and would therefore compulsorily have to leave the territory of 
India. In our opinion, we are concerned with the legislation of our State and we 
are not concerned with the situation that might arise.if every State were to pass a 
similar legislation, and what is more were to pass a similar order against the 
petitioner. The Bombay District Police Act does not deal with either citizenship 
or extradition or with the question of admission into, and emigration and expulsion 
from, India. - It deals with the question of public order, which is a subject which is 
within the competence of the State Legislature under list IT of the Seventh Schedule, 
item 1. 

Mr. Vora has also argued that the restriction within the meaning of sub-cl. (4) 
of art. 19 is a restriction which can only apply to movements within the State and 
not outside the State. That-contention is obviously fallacious, because the funda- 
mental right which is claimed’is the right to claim free movement throughout the 
territory of India and to reside and settle in any part of the territory of India. 
When the Legislature deprives a person of the right to move about and reside 
in any part of the Union of India, it is undoubtedly a restriction of his liberty and 
of his fundamental right. 

The only question that arises for our consideration is whether the restriction 
imposed by s. 42 of the Bombay District Police Act, 1890, is or is not a reasonable 
restriction, On that point it is urged that the order made is not limited by any 
duration of time. It is perfectly true that s. 42(1) does not contemplate an order 
of any particular duration. But it must be borne in mind that under the General 
Clauses Act the authority making an order has also power to revoke that order, 
and there is ndthing to prevent the Additional District Magistrate of Thana from 
revoking his own order, It must also be borne in mind that in cases that fall 
under s. 42, sub-cl. (1), it would be very difficult for the authority at the time it 
makes an order to be in a position to know how long the emergency would last or 
how long the danger would last and to limit the’order for a-particular period. 
In our opinion there is not much substance in the contention that the order places 
an unreasonable restriction inasmuch as it does not limit the period of externment. 

The result therefore is that in our opinion thelaw under which the order is made 
has not been rendered void by s. 18 of the Constitution and the order therefore 
cannot be challenged by any application made by the petitioner. 

The result is that the application fails and is dismissed. 


- Application dismissed. 
“APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Coyajee. 


. MAHOMED AKBAR ABDULLA FAZALBHOY v. THE ASSOCIATED BANK- 
ING CORPORATION OF INDIA, LTD., (IN LIQUIDATION.)* 


Indian Companies Act (VII of 1913), Secs. 159, 186, 186, 187 Company—Liquidatton— Winding - 
up order by Court—Ltability of contributory on call made by company—Enforcement by liquidator 
of lability of contributory—Whether suit for debt competent—Whether liquidator can demand 
payment of call money—Statutory liability of contributory to pay calls—Procedure to enforce 
such liability —Nature of liability of contributory—Power of Court to order payment of debts 


by contributory—Power of Court to make calls—Indian Limtiation Act (IX of 1908), arts, 112 
120. 


*Decided, March 9, 1969. O. C, J. Appeal No. 59 of 1949: Suit No. 2788 of 1048. 
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The liquidator of a company filed a suit to recover as debt money ayi by a contributory 
as call made by the company prio? to its liquidation in respect of shares held by him. The 
suit as framed having been barred by limitation, the liquidator amended the cause of action 


_in his plaint by alleging that on the winding up order being made the liability of the defen- 


dant to pay the amount of the call became a statutory liability, Abiok was not barred by 


‘the law of limitation : 


-> Held, that the suit looked upon as a suit to recover a coutractaal debt was barred by 
limitation ; and thet the suit looked upon as 2 suit to realise a statutory debt created by 
s. 156 of the Indian Companies Act, 1018, was cot maintamable because no call in respect of 
the liability was made by the Court, and in the absence of such E maait statutory liability 


could not be realised by the liquidator. 
. Whére a company has been ordered to be wound up by a Court, it is the Ccurt alone, and 


l not the liquidator, that can make calls on the contributories. 


Section 159 of the Indian Companies Act, 1918, merely specifies the nature of the liability 
of the contributory, the extent of which is laid down in 3. 156, and furtherit Jays down the 
point of time at which the liability of the cont=ibutory is crystallised. The nature of the 
liability is that it is a debt, and the point of time isthe time which is specifled in the calls. 
Though the section says, ‘‘ calls made....by the liquidator,” it does not confer upon the 
liquidator any power to make a call. 

On a winding up order being made, the ability of a soda to contribute to the 
assets of the company to the extent set out in s. 156 of the Act becomes an absolute Liability 
which arises by reason of statute and not by resson of contract. 

The liability to pay calls which is a contractual debt as between the shareholders and the 
company becomes a statutory liability to contribute to the assets of the company when the 
winding up order is made. Such liability is nct confined to the amount of the calls made 
and which were not paid. 

There is a clear distinction between debts due to the company which are contractual debts 
and debts due ta the company which are statutory debts by reason of s. 156. A liquidator 
is under no obligation to follow any particular procedure or to obtain the sanction of the 
Court in order to realise a contractual debt. If, however. the liquidator wants to recover a 
debt which is a statutory debt created by reason of s. 156, he capnot recover it hy any other 
method except by the mode laid down in s.`1£7. The reason for the distinction is that 
contractual debts constitute the assets of the company, and the assets of the company 
have got to be realised by the liquidator on ths company being wound up. The statutory 
liability of a contributory under s.-156 is entirely a different matter. It is not to be realised 
in the ordinary course, but it is only to be real:sed after the Court has applied its mind to 
various considerations laid down in s. 187. It ic only when the Court is satisfied that a con- 
tributory should be called upon to discharge is statutory Mabey that tke Court may 

make a call and ask him to pay the liability. 

An order under s. 186 can only be made in respect of contractual|debts due by the contri- 
butory to the company. It has no reference whatever to the statutory liability created by 
8.156. It is only those debts which a liquidator can realise by means of a suit that can be 
ordered to be paid by the Court under s. 186. Where, however, a claim by the liquidator 
on a contractual debt is barred by limitation, he eannot obtain an order under s. 186. 

Hansraj Gupta v. Official Lig-idators', followed. 

A suit by a liquidator to recover moneys due from contributories on calls made by the 
company before its winding up is governed by ar. 112, and not art. '120, of the Indian Limi- 
tation Act, 1908. 

The Parell Spinning and Weaving Company, Limited v. Manek Haji, not followed, as being 
treated aa erroneous by the Privy Council in Hasraj Gupia.v. a Liquidator of Dehra- 
Dun. Ete. Company. 

Even though a call might have become time-barred prior to the order of a winding up, 
on the winding up the amount of the call would be part of the statutory lability of the 
contributory to the company. The contractual debt would come to an end being already 
extinguished, but a new statutory liability would atise under-s. 156. Whether the calls 
are barred by limitation or not, under s. 156 they would stand en the same footing, because 
to the extent of the unpaid amount on the shares of each contributory, .the contributory 
would be liable to contribute to the funds of the company, but this liability would be subject 
to, governed by and controlled by, s. 187. It could not be recovered by an ordinary suit 
filed in the ordinary manner for the recovery of a contractual liability, but the Court would 
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ı bave to consider whether the contributory should be called upon to make any contribution 
to the funds of the company or not. The decision of the Court would be controlled by 
various considerations mentioned in s. 187. ~ ~. 

Sorabjt Jamseiji v. Ishwardas Jugjiwandas,* relied on. 

There is a clear distinction between an application made under s. 186 and an application 
made under s. 187. The former is to recover a contractual debt, in respect of which the 
liquidator could have filed a suit. Instead of filing a suit he resorts to the summary proce- 
dure, in which the Court has not to consider the sufficiency of the assets or the extent to 
which the contributories should be called upon to contribute to the funds of the company, 
The position under s. 187, however, is entirely different, as in that case the Court has to 

í apply its mind to various other things. 
J. C. Chandiok v. Pearey Lal,* referred to, 

"A liquidator has his own powers whether a call is within time oris barred by limitation. 
” If the call is within time, he may file a suit or proceed under s., 186. If the call is barred 

by limitation, he has to go to the Judge in Chamber under s. 187 and satisfy him that the 
position of the company is such that that call should be enforced by a call made by the 

Court in the windmg-up proceedings. 

Surr to recover a sum of money. 

The Associated Banking Corporation of India, Limited, (respondent), was in- 

corporated in Bombay on February 12,1942. It had a paid up capital Rs. 6,25,000, 

of which Rs. 10 per share were paid with the application, and Rs. 15 on allotment 

of shares. Rs. 75 per share were un 

The defendant Mahomed Akbar Rade dulla Fazalbhoy held 876 shares in the 
company. 

On July 24, 1945, the company, at the meeting of its directors, passed a resolution 
to make a call of Rs. 25 per share. It ran: - 

“Resolved that a call of Rs. 25 to be paid by two instalments of Rs. 12-8-0 each per share be 
hereby made on the numbers-and that the first instalment of such call be made payable on or 
before the 5th day of September 1945 and the second instalment of such call be made payable on 
or before the 5th day of December 1945 to the head office of the bank at Laxmi Building, Sir 
P. M. Road, Fort, Bombay. 

Notices to pay the two instalments on their due dates were served on the defend- 
ant on August 6, 1945, and November 6, 1945. 

The defendant paid an aggregate sum of Rs. 12,525 as call moneys on 501 
ordinary shares, but failed to pay Rs. 9,875, being the aggregate amount of the two 
instalments of the call of Rs. 4,687-8-0 each in respect of the remaining 875 ordinary 
shares held by him. 

The company went into difficulties. On April 18, 1947, the Court appointed 
the Official Liquidator as the provisional liquidator of the company Qn October 1, 
1947, the Court ordered the company to be wound up and appointed the Court 
Liquidator as the Official Liquidator. 

n July 9, 1948, the Official Liquidator gave a notice calling upon the defendant 
to pay Rs. 9,875 due from him. It ran :— 

‘* T find from the call register of the above bank that you are holding 876 shares in the said 
bank and that you have not paid Rs. 9,875 being the amount payable by you as first instalment 
of Rs. 12-8-0 and second instalment of Rs. 12-8-0 on the first call of Rs, 25 per share made on such 
shares by the said bank on August 5, 1945. I therefore hereby call upon you to pay the aforesaid 
amount to me within 4 days from the receipt hereof by you failing which I shall take necessary 
legal proceedings against you for the recovery thereof at your risk as to costs and consequences,” 

The defendant continued in default. 

On December 10, 1948, the Official Liquidator filed a suit to recover from the 
defendant praying that “the defendant may be ordered and decreed to pay to the , 
plaintiff the sum of Rs. 11,078-18-0 with interest on Rs. 9,875 at the rate of 
6 per cent. per annum from "November 1, 1948, till judgment, costs of the suit and 
interest on judgment at the rate of 4 per cent per annum till pa t.” 

The defendant contended. inter alia that the suit was b by limitation. 

Meanwhile, on April 21, 1948, the list of contributories in the plaintiff company 
came up for settlement before the Court. The defendant objected to his name 
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ies placed on the A list of contributories for 876 shares including 875 shares in 
the suit. 

On August 9, 1945, the defendant took out a chamber summons for rectification 
of list A by deleting his name and substituting the names of Dr. Jivra] Mehta and 
Cassumally Munji in respect of 876 shares. ‘The chamber summons was dismissed 
by Tendolkar J. on September 17, 1948. This order was confirmed on appeal by 
Chagla C. J. and Bhagwati J. on September 5, 1949 (52 Bom. L. R. 40). 

On December 7, 1949, the plaintiffs amended the plaint by inserting para. 9A, 
which ran thus :— i 

“The plaintiffs submit that in view of the winding up order of the plaintiff company the 
defendant is liable to contribute to the assets of the company to an amount sufficient for payments 
ofits debts and liabilities and the costs, charges and expenses of the winding up under s. 156 of the 
Indian Companies Act. The plaintiffs submit that the defendant should be ordered to pay the 
amounts of the said two instalments of the said call and interest due thereon as they are required 
for the payment of the debts and liabilities of the plaintiff company. The plaintiffs submit that 
the defendant’s liabilities to pay the said amount is a statutory liability which came into existence 
on the said winding up order being made and tbat the plauntiffs’ claim is not barred by limitation.”’ 


The suit was heard by Tendolkar J., who decreed it on July 18, 1949, by the 
following judgment. 


TENDOLKAR J. This is a suit filed by the Associated Banking Corporation of 
India, Ltd. (in liquidation), by its liquidator to recover a sum of Rs. 11,078-18-0 
with interest thereon being the amount equivalent to calls"in arrears which had 
remained unpaid by the defendant. It appears that at all times material to the 
suit the defendant was a registered holder of 876 ordinary shares of the company. 
The board of directors of the company at their meeting beld on July 24, 1945, 
resolved to make a call of Rs. 25 per share payable in two instalments of Rs. 12-8-0 
each on September 5, 1945, and December 5, 1948. By its letter dated August 6, 
1945, the plaintiff company gave notice to the defendant to pay the first instalment 
on or before the date fixed for payment and also informed. him that in default 
interest at six per cent. per annum would be charged. By another letter dated 
November 6, 1945, the plaintiff company gave notice to the defendant for payment 
of the second instalment of Rs. 12-8-0 per share on or before the date fixed for 
payment and also intimated that interest at six’ per cent. per annum would be 
charged in default. 

The plaintiff company received an aggregate sum of Rs. 12,525 as call moneys 
payable on 501 ordinary shares, the balance remaining payable being Rs. 9,875 
in respect of the remaining 875 shares held by the defendant. _ l 

On April 18, 1947, the official liquidator was appointed provisional liquidator of 
the company. Subsequently the company was ordered to be wound up by the 
Courtand the official liquidator was confirmed as the liquidator of thecompany. The 
liquidator by his letter dated July 9, 1948, called upon the defendant to pay the 
said sum of Rs. 9,875 together with interest thereon: The defendant failed and 
neglected to pay this amount. These were the only facts set out in the plaint 
when the suit reached hearing before me, with the result that the suit as framed 
was one by the company in liquidation by its liquidator for recovery of calls in 
arrears. When it was realised that such a suit was obviously governed by art. 112 
of the Indian Limitation Act which prescribed three years as the period of limitation 
for a suit to recover a call.the period commencing from the date when the call was 
payable, Mr. M.-V. Desai for the plaintiffs applied for and obtained leave to amend 
the plaint by inserting para. 9A therein which sets out the fact that a list of con- 
tributories was settled b this Court; that the defendant objected to his name 
being placed on the list in respect of the 876 shares including the 875 shares in 
suit and that the chámber summons taken out by him in this connection was dis- 
missed by this Court. The amendment further submits that the defendant has 
become liable asa contributory to pay the amount of the unpaid calls as a statutory 
liability which came into existence on the winding up order being made. There- 
fore, after this amendment, the suit isa suit by the liquidator, nodoubtin thename 
of the company in liquidation, to enforce the liability of the defendant ta pay an > 


an 
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amount equivalent to the calls in arrears as a contributory under s. 156 of the 
Indian Companies Act. - 
Five issues were raised by Mr. Banaji on behalf of the defendant. The fourth 
issue was in these terms : l 
“ Whether Cassamally Munjee is the real and beneficial owner of the 875 shares as alleged 
in para 5 of the written statement,” i l 
I disallowed this issue as upon the chamber summons which the defendant had 
taken out for rectification of the list of contributories he had raised this ‘particular 
contention unsuccessfully. The two real issues that survive are 
“ (1) Whether the plaint discloses any cause of action 
. nd . 


u 


(2) Whether the suit is barred by limitation.” 


Although two further issues Nos. 8 and 5-have been raised, the effect of these two 
issues only is to ascertain the amount due from the defendant to the plaintiffs. 

_ In order to appreciate the defence that the plaint discloses no cause of action 
‘it is necessary to consider what is the-nature of the claim in suit as amended. 
It is a suit to enforce a part of the liability of a contributory under s. 156(7Z) of the 
Indian Companies Act. The relevant part of that section is as under :— 

“In the event of a company being wound up, every present and past member shall, subject 
to the provisions of this section, be liable to contribute to the assets of the company to an amount 
sufficient for payment of its debts and liabilities and the costs, charges, and expenses of the 
winding up, and for the adjustment of the rights of the contributories among themselves, with 
the qualifications following (that is to say) :-— s 
(the only relevant qualification in the present case being) 

(tc) in the case of a company limited by shares, no contribution shall be required from any 
member exceeding the amount (if any) unpaid on the shares in respect to which he is liable as a 
present or past member :”’ 

A shareholder is thus liable to contribute to the extent of the amount unpaid 
on the shares. This amount would include calls made by the directors before the 
winding up order and in arrears at the date of the order as well as calls made in 
liquidation proceedings. l Ş 

The contention of Mr. Banaji is that this liability to contribute cannot be enforced 
until a call is made under s. 187(1) of the Indian Companies Act. That section 
relates to the power of the Court after the winding up order to make calls and order 
payment thereof. Mr. Banaji relies on s. 159 of the Indian Companies Act in 
support of this contention. Sub-section (Z) of s. 159 is in these terms : 

‘The liability of a contributory shall create a debt payable at the time specified in the calls 
made on him by the liquidator.” i ' ; 
Mr. Banaji contends that before a call is made on a contributory by the liquidator, 
his liability does not become a debt payable at all, and therefore, no action in 
regard thereto can be filed against a contributory. Before considering the merits 
of this contention, I must point out that the use of the words “ calls made by the 
liquidator” in this section is somewhat unfortunate, for, so far as I have been able 
to gather, there is no machinery, at any rate in the Bombay Province, enabling a 
liquidator to make calls where a company is wound up under the orders of the 
Court. Section 212 of the Companies Act empowers the liquidator to exercise the 
powers of a Court regarding the making of calls in a voluntary winding up. Section 
246(2) empowers the High Court to make rules enabling the liquidator to exercise 
any of the powers and duties of the Court in respect of making calls. In England, 
under s. 808(1)(d) of the Companies Act, 1948, the liquidator can exercise the 
power of the Court of making calls ; and the Companies (Winding-up) Rules, 1949, 
enable the liquidator in England to make calls. These rules, under the heading 
“Calls,” are rules 86 to 90. It appears, however, that similar rules have not been 
made by this. High Court. The only rules relating to calls are rules 728 to 780. 
Rule 728 provides that an application to the Judge to make any calls shall be by 
summons. Rule 729 provides that when the liquidator “Is authorised by order 
to make a call” on the contributories he shall file in Court a document in form 
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No. 47. This, no doubt, would appear to indicate that a liquidator may be 
authorised by Court to make a call. But when one turns to form No. 47 it states 
as follows : f 

“The amount due from you in respect of the call made by the above order is 
the sum of Rs. , which sum is to be paid by you into account,” 


“The above order” referred to in this form is provided for m Form No. 46, the 
operative part of which is as under :— : 


“Tt is ordered that a call of Rs. per share be made on the contributories of the 
said Company. And it is ordered that each such contributory do, on or before the 
day, pay into account....” 


It is apparent, therefore, that this rule does not authorise the liquidator to make a 
call, but the Court makes a call and enables the liquidator to give a notice for 
collecting it. Rule 730 deals with the enforcement of a call. A comparison of 
the rules under the English Act would show that in addition to an order for calls 
which can be made by a Court under s. 260 of the English Companies Act (corres-. 
ponding to s. 187 of the Indian Act), the liquidator may himself make calls as 
rovided by the rules. No such machinery exists at any rate in the Bombay 
Diesidency, and if Mr. Banaji’s contention were right that until a call is made by 
the liquidator there is no debt payable by the contributory, the debt would not, 
at any rate in the Bombay Province, become payable in the case of a company 
being wound up by an order of the Court. But I feel that the words “calls made 
by the liquidator” in s. 159(Z) have been somewhat loosely used as equivalent to 
“calls made in liquidation proceedings.” As thus understood, s. 159 in 
my opinion does not deal at all with that portion of a contributory’s liability which 
represents an amount equal to calls made before the winding up order and remain- 
ing unpaid. It only provides that in the case of calls made in liquidation proceed- 
ings the time for payment is the time specified in the calls. There is, therefore, 
no substance in the contention that the contributory does not bécome liable to 
pay anything until a call is made in the liquidation proceedings. It follows there- 
from that the defence that the plaint discloses no cause of action is not sustainable. 
Coming next to the question of limitation, it seems to me obvious that in 
enforcing the liability of a contributory in respect of unpaid calls the liquidator is 
not seeking to recover the calls as such. ‘The lability to pay the calls was ex 
contraciu while the liability to pay the amount of the unpaid calls as a contributory 
is ew lege under s. 156 of the Companies Act. Therefore, in my opinion art. 112 
of the Indian Limitation Act has no application to this suit. The liability ea lege 
arose upon the winding up order being made, and it has been held by Jardine J. in 
The Parell Spinning and Weaving Company, Limited v. Maneck Haji,’ that art. 120 
of the Indian Limitation Act is applicable. That decision is binding on me and 
I would have respectfully followed it; but Mr. Banaji contends that the authority 
of that decision has been shaken by a subsequent decision of their Lordships of the 
Privy Council in Hansraj Gupta v. Official Liquidators.* It, therefore, becomes 
necessary first to consider what this case actually decided, before finding out 
how far the submission that the ratio of that case is affected by the Privy Council 
decision, is correct. I have perused the original plaint in the suit. It is purely 
and simply a suit for calls in arrears. It does not even refer to the defendant 
being a contributory nor aver his liability as such contributory to pay the amount 
equivalent to unpaid calls. With respect to the learned Judge, on a plaint so 
framed I would have found it difficult to hold that the suit was to enforce a 
liability to contribution and not to recover the amount of the calls in arrears. 
But it seems to me clear from the judgment of the learned Judge that he 
treated the plaint in that suit as a plaint for enforcing against the contributory 
the liability created by s. 61 of the Indian Companies Act, 1882, which corresponds 
to s. 156 of the present Act, in respect of unpaid calls. The ratio of the case to 
my mind, therefore, is that to such a suit art. 120 of the Limitation Act applies and 
with that ratio I am in respectful agreement. 


1 (1886) I. L. R. 10 Bom. 488. _ 2 (1982) 85 Bom. L. R, 819, P.C. 
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Turning now to the decision of the Privy Council on which Mr. Banaji relies, 
that is a case under s. 186(7) of the Companies Act which enables the Court to make 
what is described asa “balance order” against acontributory for payment of moneys 
due to the company, “exclusive of any money payable by virtue of any call in 
pursuance of the Act.” Their Lordships held that the Court had no power under 
s. 186(Z) to order a contributory to pay a debt the recovery of which by a suit in 
the name of the company would have been barred by limitation had a suit been 
instituted at the date of the application to the Court. By analogy, Mr. Banaji 
contends that a suit by a liquidator to recover the amount of calls in arrears which 
would have been barred if filed by the company is also equally barred. I must 
first point out that it is dangerous to assume that a suit is barred by limitation by 
virtue of any analogy. The law of limitation deprives a party of his legal rights 
and has got to be strictly construed according toits letter. No claim can, therefore, 
be barred by analogy unless it is expressly barred by the statute. But quite 
apart from this, the proposition which Mr. Banaji enunciates by way of analogy ap- 
pears to me to be an unexceptionable one, viz. that a suit by a liquidator to enforce calls 
in arrears as such is barred if at the date when the suit is filed a suit by the company 
to recover such calls would have been barred. What Mr. Banaji appears to ignore 
is that a suit to enforce the liability of a contributory in respect of unpaid calls 
which as I have pointed out arises ew lege is not the same thing as a suit to enforce 
payment of the calls which is a liability that arises ew contractu. In the case 
relied upon by Mr. Banaji their Lordships of the Privy Council cited with approval 
a, case of the Allahabad High Court, Jagannath Prasad v. The U. P. Flour and Oil 
Mills Company, Limited In that case it appears that an order for payment 
under s. 151 of the Companies Act, 1882, which corresponds with the present 
s. 187, in respect of an amount equivalent to unpaid calls was resisted on the 
ground that as against the company the recovery of the calls was barred by limita - 
tion. The Court held that what was sought to be enforced was the liability of the 
contributory under s. 61 of the Act of 1882 which corresponds with s. 156 of the 
present Act and there was no bar of limitation. That, in my opinion, is the essential 
difference. The present suit is a suit to enforce the liability under s. 156 of the 
Act and not to enforce payment of the amount of calls in arrears which as against 
the company had become barred by the law of limitation. In my opinion, therefore, 
the decision’in The Parel Spinning and Weaving Company, Limited v, Manek Haji, 
as I understand it, is not in the least affected by anything that their Lordships 
of the Privy Council have stated in Hansraj Gupta v. Official Liquidator of Dehra 
Dun, ete. Company. f 

I may mention that the question of limitation in its present form does not 
appear to have arisen in any case decided in England perhaps for the simple 
reason that under the English Limitation Act, 1989, s. 2(3), the period of limitation 
for recovery of a call made by the directors is twelve years as such calls constitute 
a speciality debt under s. 20(2) of the Companies Act, 1948. I am, therefore, of 
opinion that the defénce of limitation also fails. 

It has not been contended before me that there is no liability to contribute by 
virtue of the assets of the company being sufficient for payment of its debts and 
liability and the costs charges and expenses of the winding up and for the adjust- 
ment of the rights of the contributories amongst themselves. The defendant is, 
therefore, liable to pay the calls in arrears with interest at six per cent. up tothe date 
of the petition for winding up. No notice appears to have been given to the 
defendant by the liquidator intimating that interest would be charged if payment 
was not made in respect of his liability as a contributory and therefore no interest 1s 
claimable until the date of the suit after which date interest is in the discretion of 
the Court and I grant interest from the date of the suit at four per cent. per annum. 

There will, therefore, be a decree for the plaintiffs for Rs. 9,875 with interest 
thereon at six per cent. per annum’ from the due dates of the calls up to the date 
of the presentation of the petition for winding up and interest on this amount 
at four per cent. from the date of the suit, costs of the suit and interest on Judgment 
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at four per cent. Costs ordered to be paid to the defendant by the order dated 
July 7, 1949, to be set off against the costs payable under the decree. 


The defendant appealed. 


H. D. Banaji, with P. R. Vakil and Y. B. Rege, for the appellant. 
_ H. M. Seervai, with M. L. Maneksha, for the respondents. 


Cuacia C.J. This is an appeal from a judgment of Mr. Justice Tendolkar by 
which he decreed the claim of the plaintiff company, which is in liquidation, in 
respect of certain calls made by the directors of the company against the defendant 
who was a shareholder. A few facts must be stated in order to appreciaté the 
various points that have been urged at the bar. The defendant, who is the 
appellant before us, was the holder of 876 ordinary shares of the company.. On 
July 24, 1945, the directors of the plaintiff company made a call of Rs. 25 on the 
shares, and the calls were payable by two instalments. The first was payable on 
September 5, 1945, and the second was payeble on December 2, 1945. On August 
6, 1945, the company gave notice to the defendant to pay the first instalment, and 
on November 6, 1945, the company gave notice to pay the second instalment. 
The defendant failed to pay both the instalments in respect of 875 shares. A 
provisional liquidator of the company was appointed on April 11, 1947, and a 
winding up order was made by the Court on October 1, 1947. On July 9, 194$, 
the liquidator made a demand upon the defendant to pay up the amount of the 
unpaid call. On August 9, 1948, the defendant took out a chamber summons for 
rectification of the list of contributories alleging that he was not a contributory 
in respect of those 875 shares. That summons was dismissed on September 17, 
1948. The defendant appealed, and the appeal was dismissed. 

This suit for recovering the amount of the unpaid calls was instituted on 
December 10, 1948. As it was originally instituted, it was a simple suit for 
recovering the debt due by the defendant ta the company in respeét of the unpaid 
calls. It was realised that es the suit stood it was liable to be dismiss2d by reason 
of the statute of limitation, and thereupon an amendment was applied for, and 
the application was granted, whereby the plaint was amended and paragraph 9A 
of the plaint sets out the amended cause cf action on which the plaintiff makes 
claim against the defendants and that amended cause of action is that on the winding 
up order being made the liability of the defendant to pay the amount of the calls 
became a statutory lability, and such statutory liability was not barred by the 
law of limitation: No call has been made by the Court on any of the contributories 
under s. 187 of the Indian Companies Act, and therefore an attempt was made to 
contend that this is a call made by the liquidator himself. In the first place, it is 
extremely doubtful looking to the language of the notice sent by him dated 
July 9, 1948, that it is at all a call made by the liquidator in liquidation proceedings. 
The notice sets out the fact that Rs. 12-8-0 is due if respect of the first instalment 
and Rs. 12-8-0 is due in resvect of the second and tells the defendant what is the 
total amount due and payable by him in respect of the 875 shares, and then the 
liquidator goes on to “‘call upon the defendant” to pay that amount. It would be 
stretching the language used bv the liquidator unduly to hold that this very simple 
notice of demand is a call as contemplated by the Act. 

But this contention raises a much more serious and important question which 
we must deal with, and that question is waether the liquidator has any right to 
make a call upon the contributories. Now, for this purpose reliance is placed 
upon s£. 159,of the Indian Companies Act. That section provides that the liability 
of a contributory shall create a debt payable at the time specified in the calls made 
on him by the liquidator. Now, it will be immediately noticed that all that s. 159 
does is to specify the nature of the liability cf the contributory, the extent of which 
is laid down in s. 156, with which I shall deal ater, and further s. 159 leys down the 
point of time at which the liability of the contributory is crystallised. The nature 
of the liability is that it is a debt, and the point of time is the time which is specified 
in the calls. It is true that the section says, “Calls made by the liquidator,” but ` 
this section itself does not confer any power upon the liquidator to make a call, 
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and therefore we must look at the other sections of the Act in order to determine 
whether the Legislature has conferred any powers upon the liquidator to make a 
call. Section 187 deals with the power of the Court to make calls, and that power 
can be exercised either before or after the Court has ascertained the sufficiency of 
the assets of the company. That power can be exercised against all or any of the 
contributories. The call has got to be made for the payment of any money which 
the Court considers necessary to satisfy the debts and liabilities of the company 
and the costs, charges and expenses of the winding up and for the adjustment 
of the rights of contributories among themselves Section 212.deals with the 
powers and duties of a liquidator in a voluntary winding up, and one of the powers 
that he can exercise 1s the power of the Court of making calls, but that can only be 
done with the sanction of the Court. Then we have s. 246, which confers upon 
the Court powers to make rules, and under sub-s. (2) the High Court may by rules 
confer upon the Official Liquidator the right to exercise the powers and the duties 
of the Court, and one of these powers and duties is that of making calls, but even 
this power to make calls, which might be delegated to the liquidator, has got 
to be subject to the control of the Court. Now, when we turn to the rules made 
by this Court under 's. 246, we find that no rule has been made conferring any 
" power upon the liquidator to make calls, and therefore as the position stands, 
a call can only be made by the Court and not by the liquidator. Therefore, ‘even 
assuming that we read the notice sent by the liquidator on July 9, 1948, as a call, 
even so, we must hold that the liquidator had no power or authority to make a call 
and therefore there would be no liability. upon the defendant to pay any such call 
made by the liquidator. It would be perhaps interesting to note that the provi- 
sions of the English law are very similar. Section 278 of the English Companies 
Act (1948) corresponds roughly to our s. 246, but the difference between our law 
and the English law is that whereas this Court has framed no rule conferring the 
power of making calls upon the liquidator, the English Court has by r. 86 and 
subsequent rulés conferred that power. 
The next contention that is urged is that the plaintiff is realising a debt which 
is not a contractual debt but which has become a statutory debt and which he is 
entitled to recover and realise independently of s. 159. It is perfectly true that 
on a winding up order being made the liability of a contributory to contribute to 
the assets of the company to the extent set out in s. 156 becomes an absolute 
hability which arises by reason of statute and not by reason of contract. Therefore. 
it is perfectly correct to say that the liability to pay calls which was a contractual 
debt as between the shareholders and the company became a statutory liability 
to contribute to the assets of the company when the winding up order was made. 
But it must be noted that that liability was not confined to the amount of the 
calls made and which were not paid. That liability extended in the case of the 
defendant, who is a shareholder of a company limited by shares, to the unpaid 
amount of the shares, but the question that we have to consider is' whether this 
liability of the defendant can be recovered in any other manner except by the 
procedure laid down in s. 187. Mr. Seervai says that if there is a statutory liability 
under s. 156, there is no reason why the liquidator must approach the Court to 
make a call under s. 187. He is entitled to file a suit to recover the debt just as 
he is entitled to recover any other debt due to the company. Now, a clear distinc- 
tion must be made between debts due to the company which are contractual debts 
and debts due to the company which are statutory debts by reason of s. 156 of the 
Indian Companies Act. A liquidator is under no obligation to follow any particular 
procedure or to obtain the sanction of the Court in order to realise a contractual 
debt. Therefore, to the extent that the liquidator filed the suit originally in 
order to recover the contractual debt due by the defendant in respect of unpaid 
calls, he was perfectly within his rights, but if the liquidator wants to recover 
a debt which is a statutory debt created by reason of s. 156, then, in my opinion, 
he cannot recover it by any other method except by the mode laid down is s. 187, 
and the reason for this distinction will be apparent. Contractual debts constitute 
the assets of the company, and the assets of the company have got to be realised 
by the liquidator on the company being wound up. The statutory liability 


568 ` THE BOMBAY LAW REPORTER. [voL. Lit. 


of a contributory under s. 156 is entirely a different matter. It is not to be realised 
in the ordinary course, but it is only to be realised after the Court has applied its 
mind to various considerations laid down ir s. 187. It is only when the Court 
is satisfied that a contributory should be called upon to discharge his statutory 
liability that the Court may make a call and ask him to pay the liability. 


It is then suggested that the Court has the power to direct any contributory to 
pay any money due from him to the company under s. 186 of the Indian Companies 
Act, and it is contended that s. 186 furnishes s summary procedure to the liquidator 
to realise debts due by the contributory to zhe company, and instead of availing 
himself of the summary procedure it is open to the liquidator to file a suit to 
enforce a debt, and therefore, it is argued thet what the liquidator has done in this 
case is that instead of going to the Court under s. 186 and obtaining an order 
against the defendant for the payment of the amount of the unpaid calls he has 
filed this suit in respect of that claim. The difficulty in the way of accepting this 
argument is that it is now well settled, as I shall presently point out, that an 
order under s. 186 can only be made in respect of contractual debts due by the 
contributory to the company. Section 186 has no reference whatever to the 
statutory liability created by s. 156. It is only those debts which a liquidator can 
realise by means cf a suit that can be ordered. to be paid by the Court under s. 186. 
As I said before, the liquidator, instead of having to institute a suit against a 
contributory, is allowed to come to Court and obtain a pay order urder s. 186. 
Therefore, if the plaintiff’s claim is barred by limitation in respect of a contractual 
debt due by the defendant he cannot obtain an order under s. 186. The Privy 
Council laid this down in Hansraj Gupta v. Official Liquidators.1 The relevant 
head-note correctly represents the decision of their Lordships, and the head- 
note says that s. 186 of the Indian Companies Act does not create ney liabilities 
orconfer new rights on the liquidator, but merely provides summary proceedings 
in the winding-up by the Court against debtoz-contributories for enfpreing existing 
- liabilities, and the power of the Court, under the section, to order payment is 
discretionary. In summary proceedings so instituted, every objection is just 
as open to the person sought to be charged as it would have been if a suit had 
been brought by the liquidator in the company’s name for the same money, 


Mr. Seervai has-tried to distinguish this case by stating that these observations 
only apply when the debt due by the contrikutory is other than a debt in respect 
of a call. Mr. Seervai’s contention is that the debt in respect of a call stands on a 
different footing because such a debt becomes a statutory debt under s. 156. 
That contention is obviously erroneous, because Jagannath Prasad v. The U. P. 
Flour and Oil Mills Company, Limited,? was cited before their Lordships and their 
Lordships apparently approved of that decision and pointed out that that case 
had no relation to s. 186 and went on to say that it was a case relating to money 
due on the shares in the company which was in liquidation, the lability for which 
on a winding-up became a statutory liability under s. 156 of the Indian Companies 
Act, 1918. 


Turning to that case, it is clear on the faczs of that case, that the contributory 
was called upon tc pay the unpaid call by means of a call made by the Court under 
s. 187, and in the judgment the Court is at pains to point out, referring to s. 151, 
which corresponds to the present s. 187, what powers that section gives, and at 
p. 350, this is what is stated in the judgment : 

“It is a statutory right of the creditors of a company to enforce against the contributories 
of an insolvent company through the Court the obligation which the shareholders took upon 
themselves when they originally subscribed in the event of insolvency subsequently overtaking 
the company.” . 

It is then contended by Mr. Seervai that although a suit for recovery of a call 
made by a company may be governed by arż. 112 of the Indian Limitation Act, 
1908, once the winding-up supervenes a suit to enforce that liability is not governed 
by. art. 112 but art. 120. Article 112 describes the suit in the first column 
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as a suit for a call by a company registered under any statute or Act. The second 
calumn lays down the period of limitation as three years, and the time from which 
the period of limitation begins to run is stated in the third column as “When the 
call is made.” 

It is a well established principle of the law of limitation that once limitation begins 
‘to run no subsequent event will prevent the time from running and no authority 
has been cited, and there is nothing in principle to substantiate the proposition 
put forward by Mr. Seervai that although limitation began to run under art. 112 
from the date when the call was made payable the subsequent order of winding 
up the company stopped limitation continuing to run and a new period of limitation 
has to be calculated from the date of the order of winding up. It is suggested that 
although till the winding up the debt was a contractual debt to which art. 112 
would apply, since the order of winding up was made the debt changed its character 
and became a statutory debt and to such debt art. 120 would apply. Now, 
apart from authorities to which I shall presently refer, in my opinion, this contention 
is entirely untenable. It was open to the liquidator, as I pointed out before, to 
recover from the defendant the contractual debt in respect of the unpaid call, and - 
if he filed the suit within the period of limitation, he could undoubtedly have obtain- 
, ed a decree against the defendant. But he has filed the suit more than three years 
after the calls became payable. It was open to the liquidator to have realised this 
debt as a statutory debt under s. 156, but as I pointed out before, the only method 
by which he.could have recovered the statutory debt was by going to the Court 
under s. 187 and asking the Court to make a call. He has not chosen to do so and 
therefore as the suit stands it is a suit to recover a contractual debt which has 
become time-barred. It is perfectly true that-as far as the statutory liability of 
the contributory is concerned, the article of limitation to apply would not be art. 
112 but art. 120, but the difficulty in the way of Mr. 'Seervai is that the liquidator 
has not adopted the proper procedure in order to realise the statutory liability of 
the contributory. 

Strong reliance is placed on a judgment of this Court reported in the case of 
The Parell Spinning and Weaving Company, Limited v. Manek Haji1 It is a 
judgment of .Mr. Justice Jardine. There the suit was brought by the Official 
Liquidator to recover calls from the defendant due before the winding up order 
was passed. At the date the suit was filed the calls were time-barred, and the 
learned Judge held that art. 112 did not apply to the suit but art. 120, and the 
learned Judge in his Judgment at p. 486 observed as follows: 

“The result of the decisions and dicta seems to be, that, although the liquidator is substituted 

for, and enforces the rights of, the creditors in right of the company, yet that the winding-up 
order calls into existence new rights and new liabilities which did not exist before; and that 
equities which might have heen set up against the company cannot prevail against the liquidator 
as representing. the creditors.” 
Now, with great respect to the learned Judge, the only rights and the only liabilities 
which arise on a winding up are those which are creatures of the statute and which 
are created by s. 156, and in order to enforce those rights or liabilities the Legislature 
has laid down the procedure which has got to be followed, and if the Official 
Liquidator was attempting to realise a contractual debt, then I fail to understand 
why the defendant was not entitled to plead to that suit limitation under art. 112. 
I am therefore unable to accept that decision as a correct decision, and I think that 
in view of what the Privy Council has said in Hansraj Gupta v. Official Liquidators 
this decision must be held to have been overruled or at least erroneous. 

Reliance was also placed on a judgment of this Court of a division bench 
consisting of Sir Charles Sargent, Chief Justice, and Mr. Justice Fulton reported 
in the case of Sorabji Jamsetji v. Ishwardas Jugjiwandas.? There the Court held 
that s. 61 of the Indian Companies Act, 1882, creates a new liability in the share- 
holders, and that liability includes contribution, not only in respect of calls made 
since the winding up, but also in respect of unpaid calls made before the date of the 
winding up, whether barred by limitation at that date or not. With great respect, 


1 (1886) I. L. R. 10 Bom. 483. 2 (1895) 1. L. R. 20 Bom. 654. 
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that is a perfectly correct and sound proposition of law, because even though a 
call might have become time-barred prior to the order of winding up, on zhe winding 
up the amount of the call would be part of the statutory liability of the contributory 
to the company: the contractual debt would come to an end, being already 
extinguished but a new statutory liability would arise under the present s. 156. 
Whether the calls are barred by limitation cr not, under s. 156 they would stand 
on the same footing, because to the extent of the unpaid amount on the shares of 
each contributory, the contributory would be liable to contribute to the funds of 
the company, but this liability would be subject to, governed by anc controlled 
by, s. 187 of the Indian Companies Act. It could not be recovered by an ordinary 
suit filed in the ordinary manner for the recovery of a contractual liability, but the 
Court would have to consider whether the contributory should be called upon to 
make any contribution to the funds of the company or not. As I said before, that 
decision of the Court would be controlled by various considerations mentioned in 
s. 187 of the Indian Companies Act. 

Reliance was also placed on a judgment of Mr. Justice Braund in the case of 
J.C. Chandiok v. Pearey Lal.“ There the learned Judge was dealing with a petition 
presented by the liquidator under s. 186 of: the Indian Companies Act to recover 
certain calls, and it was urged before him that the liquidator had no occasion to | 
levy these sums from the contributories because he had over-estimated the liabili- 
ties of the company, and the learned Judge expressed his opinion that these argu- 
ments were irrelevant as far as the application of the liquidator was concerned, 
and then the learned Judge goes on to observe (p. 188) : 

“A call, once it has been validly made by the Directors prior to liquidation and once the 
date for its payment has passed, becomes a dsbt due from the shareholder to the company and ıs 
indistinguishable from any other debt. When subsequently the company goes into'liquidation, 
that debt, or those debts, become assets of the company which have to be realised by the liquida- 
tor. They have lost their character as calls and have become debts and, as such, are realisable 
by the liquidator just as any other debt or asset is realised. This Court is not in the least concerned 
with what he wants it for and, in my view, this Court has not even any jurisdiction to ask the 
liquidator what he wants it for and still less to withhold the payment of it from him. When, of 
course, A liquidator comes to the Court under s. 187 and asks for leave to make a call after the 
liquidation has intervened, the position is quite different. There the Court has juczisdiction and 
indeed it is the very object of its being brought to the Court at all to consider whether the liquida- 
tor really needs the money he says he needs it or not. In that case the liquidator is making a 
call himself and that is a step in the liquidation over which the Court has control.” 


Now, with respect, I entirely agree with these observations of the learned Judge. 
The learned Judge has pointed out that there is a-clear distinction between an 
application made under s. 186 and an applicazion made under s. 187. An applica- 
tion under s. 186 is to recover a contractual debt. As the Privy Council has pointed 
out, it is a debt in respect of which the liquidator could have filed a suit. Instead 
of filing a suit he resorts to the summary procedure, and in an application under 
s. 186 the Court has not to consider the sufficiency of the assets or the extent to 
which the contributories should be called upon to contribute to the funds of the 
company. But when the liquidator comes under s. 187, the position is entirely 
different and the Court has to apply its mind to various other things. Now, 
Mr. Seervai emphasises the expression used by the learned Judge that the debt 
changes its character. To the extent that the debt is sought to be realised under 
s. 186, I do not agree with the learned Judge that the debt changes its character. 
To the extent that an application is made uncer s. 187, with respect, again, I agree 
with the learned Judge that the debt changes its character. In the first case the 
debt remains a contractual debt and in the second case it becomes a statutory 
debt. 

Therefore, in my opinion, the suit filed by the liquidator, if looked upon as a 
suit to recover a contractual debt, is barred by limitation. If looked upon as a 
suit to realise a statutory debt created by s. 156, then the suit is not maintainable 
because no call in respect of that hability was made by the Court, and in the absence 
of any such call the statutory liability cannot be realised by the liquidator. 


1 [1942] A. I. R. All. 186. 
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Mr. Seervai says that our decision might create serious difficulties in the way 
of the liquidator in realising calls made prior to the winding up. We see no diff- 
culty whatsoever. The position in law is perfectly simple and the liquidator-has 
his own powers whether a call is within time or is barred by limitation. If the call 
is within time, he might file a suit or proceed under s. 186. If the call is barred by 
limitation, he has to go to the Judge ‘in Chamber-under s. 187 and satisfy him that 
the position of the company is such that that call should be enforced by a call 
made by the Court in the winding-up proceedings. Even in this suit, if the correct 
legal position had been appreciated, the liquidator could have got the Court to 
' make the necessary order for a call under s. 187 and could have enforced the 
liability against the defendant in that manner. 

The result is that the appeal will be allowed with costs and the suit dismissed 
with costs. There will be a decree in favour of.the defendant for the sum of 
Rs. 450 which was allowed to him by the learned Judge when he allowed the 
plaintiff to amend the plaint. 


Appeal allowed. 
Attorneys for appellant: Mulla & Mulla. 


Attorneys for respondents: Kanga & Co. _ 





ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
NAROTTAMDAS JETHABHAI v. ALOYSIOUS PINTO PHILLIPS.* 
Bombay City Civil Court Act (Bom. XL of 1948), Secs. 4, 3—Enlarging pecuniary jurisdiction of 

Court—Government notification—-Whether s. 4 ultra vires--Whether notification valid— 
_ Construction of statute—Government of India Act, 1935—~Imperial Legislature—Provinciat 
Legislature—Provinces of cach Legislature—Delegation of authority by Provincial Legislature— 
How far vatid. : 

Section 4 of the Bombay City Civil Court Act, 1948, is ultra vires the Bombay Provincial 
Legislature, inasmuch as it purports to delegate to the Provincial Government the power 
to invest the Bombay City Civil Court with a jurisdiction exceeding ten thousand rupees 
already conferred upon it by s. 3 of the Act. 

Hence, the notification issued by the Bombay Provincial Government on January 20, 

~1950, under s. 4 of the Act, investing the Bombay City Civil Court with jurisdiction to try 
claims exceeding ten thceusand rupees in value is invalid and of no effect. 

It is not open to a Legislature, supreme and sovereign as it may be within its own Province, 
to delegate to any authority the power of legislation which has been entrusted to it under the 
Constitution. It is solely the privilege of the Legislature to make laws. In exercising that 
privilege it may entrust subordinates and agents with the power to carry out its policy end 
to give effect to the legislation, but the subordinates and agents must act within the policy 
laid down by the Legislature. It cannot create a parallel or alternative law making authority. 

The Queen v. Burah,’ Jatindra Nath v. Province of Bihar,’ In re Veerabhadrayya,* King- 
Emperor v, Benoari Lal Sarma,‘ Russell v. The Queen,’ Hodge x. The Queen, and The 
Initiative and Referendum Aci, ln re,’ referred to. 

According to the constitutional law, there is a great distinction between the powers of the 
Imperial Parliament and the powers of a Provincial Legislature under the Government of 

- India Aot, 1985. The Imperial Parliament is supreme and sovereign in a sense higher than 
the Provincial Legislature. It possesses wider powers than the Provincial Legislature, and 
one of its attributes is that it can create law-making bodies which can pass laws which 
the Parliament itself can make. That attribute is not possessed by the Provincial Legis- 
lature. Therefore, supreme and sovereign within its own Province though the Provincial 
Legislature may be, it is still a creature of the Act, and under that Act its jurisdiction 
is confined ta making of laws with regard to subjects contained in the seventh schedule. 
It has no power to permit any other authority to pass those laws, orin other words, it 
cannot delegate its own function of law-making to any other agency or authority. 


*Decided, March 28 and 29, 1950. O.C. J. 4 (1944) L. R. 72 I. A. 57, 
Suit No. 240 of 1950. . ; s.c. 47 Bom. L. R. 260. 
1 (1878) L. R. 5 I. A. 178. Pe) 7 App. Cas. 829. 
2 [1940] A. I. R. F. C. 175. (1883) 9 App. Cas. 117. 
1950] A. I. R. Mad. 248. [1919] A. C. 0865. 
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Tue plaintiff Narottamdas Jethabhai had a claim to recover Rs. 11,704-5-4 
from the defendant Phillips, to assert whick he filed a plaint, and presented it to 
the Prothonotary of the High Court for being admitted in the High Court. The 
Prothonotary, however, referred it, under r. 90 of the Bombay High Court Rules 
(Original Side), to the Judge i in Chambers for disposal. The plaint was accord- 
: ingly presented to Bhagwati J., who, in view of the importance of the question 
involved, directed under O. XXVILA, r. 1, of the Civil Procedure Code, 1908, a 
notice to issue to the Advocate General of Bombay to appear. 

On February 22, 1950, Sir Jamshedji Kanza, for the plaintiff, again presented 
the plaint in the intended suit to Bhagwati J. The Advocate General appeared 
under protest. He contended that the stage at which the matter rested was not a 
“proceeding” as contemplated by s. 141 of the Civil Procedure Code and the notice 
issued to him under O. XXVITA, r. 1, of the Code, was not competent. He sub- 
mitted that the defendant had not yet appeared in the suit and he would be at 
liberty to argue the question over agair when he appeared. He further contended 
that if he appeared and the decision went against him, he would have no right to 
appeal, because the order would not be a “‘jucgment”’ i the meaning of cl. 15 
of the Letters Patent. 

Bhagwati J. held that the stage of the case then was a E under s. 141 
of the Code of Civil Procedure and the nozice under O. XXVIIA, r. 1, of the 
Code, was properly issued, and that the adjudication in the matter would be 
a “judgment” within the meaning of cl. 15 of tae Letters Patent (51 Bom. L. R. 58). 

The Advocate General of Bombay then subraitted that he was not prepared to 
argue the matter and asked for time till the rext day. The matter thus stood 
over as part heard till 11 a.m. the next day. 

Later in the day, an appeal was filed before the Appeal Court by the State of 
Bombay. It came before Rajadhyaksha and Shah JJ., who fixed it for hearing 
at 11 a.m. on February 28, 1950. No order for stay of proceedings was asked for. 
At the appointed time Rajadhyaksha J. being unwell could not attend the Court. 

- At the very time Bhagwati J. took up the matter for hearing. The Advocate 
General informed the Court that at the time he made the application for time 
the previous day he had no intention of filing the appeal or even considering whe- 
ther he should file`t or not. It was only some subsequent events which made him 
decide that the appeal should be filed. The Advocate General then asked for 
leave to withdraw. The leave was granted, and he withdrew. 

The matter was then argued by Sir Jamshedji Kanga before Bhagwati J., who 
delivered the following judgment on February 22,1949. 


Buacwart J. The two questions which arise for my determination in this 
matter are: . 
**(1) Whether the Bombay City Civil Goat Aot, 1948 (i.e. Bombay Act XL: of 1948) is 
ulira vires the Provincial Legislature ? and 
(2) Whether s. 4 of the Bombay City Civil Court Act, 1648 (Bombay Act XL of 1948) is 
ultra vires, inoperative and void? ” 


The first question has been concluded by the judgment of the appeal Court 
constituted by the learned Chief Justice and myself in Mulchand Jaghani v. 
Raman Shah! where it was held that the Bombay ( ity Civil Court Act, 1948,is not 
ultra vires the Bombay Provincial Legislature, even as regards the jurisdiction 
which it confers on the City Civil Court to entertain and try suits in respect of 
negotiable instruments of the value of and below Rs. 10,000. The ratio of that 
decision would apply to the question which may arise in regard to suits of all 
character within the purview of s. 8 of the Bombay City Civil Court Act 1948 of the 
value of and below Rs. 10,000. It is therefore unnecessary for me to gc into this 
aspect of the question and Sir Jamshedji Karga has not wasted the time of the 
Court in arguing it but has rested himself content with intimating to me that he 
` does not give up this point but would keep it op2n for argument in the proper forum. 
The second question as to whether s. 4 of the Bombay City CivilCourt Act, 1948, 
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is ultra vires, inoperative and void, is a very difficult question and I shall now apply 
myself to it, unassisted though I am by any argument in this behalf advanced by 
those on whom I had ordered that notice do issue under O. XXVIIAr, 1. I 
only hope that I will come to the right conclusion, but if I do not, the blame for 
it would be only on those who have thought it fit not to assist me in arriving at 
what they would conceive to be the right conclusion. _ 

It is necessary before I approach this question that I should set out the relevant 
sections of the Bombay City Civil Court Act, XL 1948, and they are ss 8 and 4. 
Section 8 lays down that the Provincial Government may, by notification in the 
Official Gazette, establish for the Greater Bombay a Court, to be called the Bombay 
City Civil Court. Notwithstanding anything contained in any law, such Court 
shall have jurisdiction to receiye, try and dispose of all suits and other proceedings 
of a civil nature not exceeding Rs. 10,000 in value, and arising within the Greater 
Bombay, except for certain exceptions which are not relevant for the purpose of. 
the argument before me. A proviso is added to this section which states that the 
` Provincial Government may, from time to time, after consultation with the High 
Court, by a liké notification extend the jurisdiction of the City Civil Court to any 
suits or proceedings of the nature covered by the said exceptions. Section 4 lays 
down that : 

‘Subject to the exceptions specified in section 8, the Provincial Government may, by not- 
fication in the Official Gazette, invest the City Civil Court with jurisdiction to receive, try and 
dispose of all suits and other proceedings of a civil nature arising within the Greater Bombay and 
of such value pot exceeding twenty five thousand rupees as may be specified in the notification.”’ 

The argument addressed by Sir Jamshedji Kanga on behalf of the plaintiff in 
the intended suit before me was that £. 8 of the Bombay City Civil Court Act, 1948, 
brought into existence the Bombay City Civil Court and invested that Court 
with jurisdiction to receive, try and dispose of all suits and other proceedings of a 
civil nature not exceeding Rs. 10,000 in value’ and arising within the Greater 
. Bombay. Though the provision contained in s. 8 was what maybe termed condi- 
tional legislation in so far as it invested the Provincial Government with power 
to establish for the Greater Bombay the Court to be called the Bombay City Civil 
Court by notification in the Official Gazette, the power to create and establish for 
the Greater Bombay the Court to be called the Bombay City Civil-Court was the 
power of the Legislature itself within items (7) and (2) of List III of sch. 7 to the 
Government of India Act, 1985, (of course on the basis of the decision of the 
appeal Court in Mulchand Jagtiani v. Raman Shah). This was a piece of legislation 
by the Legislature itself and there was no delegation of any authority to the 
Provincial Government in the matter of the creation or the establishment for the 
- Greater Bombay of the Court to be called the Bombay City Civil Court. The 
Court which was to be established “was defined, its jurisdiction was defined, but 
the condition of its coming into existence, viz., the notification by the Provincial 
Government in the Official Gazette in that behalf, was the condition imposed, 
which imposition of the condition did not convert this piece of legislation into 
any delegated legislation. It was only a conditional ‘legislation. It was well 
within the powers of the Provincial Legislature to enact. In regard to s. 4 however 
it was urged before me by Sir Jamshedji Kanga that the power which was given 
to the Provincial Government under that section by notification in the Official 
Gazette to invest the City Civil Court with jurisdiction to receive, try and dispose 
of all suits and other proceedings of a civil nature arising within the Greater 
Bombay and of such ‘value not exceeding Rs. 25,000 as may be specified in the 
notification was a legislation by delegation and was therefore not competent to the 
Provincial Legislature to do. The only thing which had been done by s. 8 of the 
Bombay City Civil Court Act, 1948, was to create or establish for the Greater 
Bombay the Court called the Bombay City Civil Court with jurisdiction to receive, 
try and dispose of all suits and other proceedings.of a civil nature not exceeding 
Rs. 10,000 in value and arising within the Greater Bombay. That was the ambit 
of its jurisdiction as laid down in s. 8 of the Act. What was done.by s. 4 of the 
‘Act was to authorise the Provincial Government or to delegate unto the Provincial 
Government the authority to invest the Bombay City Civil Court which was created 
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or established with jurisdiction to receive, try and dispose of all suits and other 
proceedings of a civil nature not exceeding Rs. 10,000 in value with jurisdiction 
to receive, try and dispose of all suits and other proceedings of acivil nature of the 
value not exceeding Rs. 25,000. This was, Sir Jamshedji Kanga urged, a legisla- 
tion by delegation. The Legislature itself had not stated anywhere in the Bombay 
City Civil Court Act, 1948, that the Bombay City Civil Court shall have jurisdiction 
to receive, try and dispose of all suits and other proceedings of a civil nature not 
exceeding Rs. 25,000 in value. It had only invested that Court, and I advisedly 
use the word “invested,” with the jurisdiction to receive, try and dispose of all 
suits and other proceedings of a civil nature not exceeding Rs. 10,000 in value, 
and the power to invest that Court, viz. the Bombay City Civil Court. with juris- 
diction to receive, try and dispose of all suits and other proceedings of a civil 
nature not exceeding Rs. 25,000 in value, which was within the competence of the 
Provincial Legislature itself had been delegated by it to the Provincial Govern- 
ment under the terms of s. 4 of the Act. The Provincial Legislature had divested 
itself of all power to determine the question as to whether the Bombay City Civil Court 
should be invested with jurisdiction to receive, try and dispose of all suits and other 
proceedings of a civil nature of the value not exceeding Rs. 25,000. This delegation 
of authority, it was submitted, was not competent to the Provincial Legislature 
to do. This was the argument addressed by Sir Jamshedji Kanga before me in 
regard to this question whether s. 4 of the Bombay City Civil Court Act, 1948, is 
ulira vires, inoperative and void. i 


There is a well-known distinction between zonditional legislation and legislation 
by delegation. That distinction was adopted and pointed out by their Lordships 
of the Privy Council in The Queen v. Burah.* The question that arose for the 
decision of their Lordships of the Privy Council there was whether a certain piece 
of legislation, viz. Act No. XXII of 1869 of the Indian Legislature, which excluded 
the jurisdiction of the High Court within certain specified districts was not in- 
consistent with the Indian High Courts Act (24 & 25 Vict. e. 104), or with the 
charter of the High Court ; and it was held that s. 9 of that Act, which conferred 
upon the Lieutenant-Governor of Bengal the power to determine whether the Act, 
or any part of it, should be applied in a certain district, was conditional legislation, 
and not a delegation of legislative power. It was further held that whəre plenary 
powers of legislation exist as to particular subjects, whether in an imperial or in a 
provincial legislature, they may be well exercised, either absolutely or conditionally, 
in the latter case leaving to the discretion of some external authority the time 
and manner of carrying its legislation into effect, as also the area over which it 
is to extend. The observations of their Lordships of the Privy Cowacil in this 
ease are to be fourd at p. 192: * 

‘* The ground of the decision to that effect of the majority-of the Judges of ths High Court 
was, that the 9th section was not legislation, but was a delegation of legislative power. In the 
leading judgment of Mr. Justice Markby, the principles of the doctrine of agency are relied on ; 
and the Indian Legislature seems to be regarded as, in effect, an agent or delegate, acting under a 
mandate from the Imperial Parliament, which must n all cases be executed directly by itself. 

Their Lordships cannot but observe that, if the principle thus suggested were correct, and 
justified the conclusion drawn from it, they would be unable to follow the distinction made by the 
majority of the Judges between the power conferred upon the Lieutenant-Goveicor of Bengal 
by the 2nd and that conferred on him by the Bth section. If, by the 9th section, it is left to the 
Lieutenant-Governor to determine whether the Act, or any part of it, shall be applied to a certain 
district, by the 2nd section it is also left to him to determine at what time that Act shall take effect 
as law anywhere. Legislation which does not directi: fix the period for its own commencement , 
but leaves that to be done by an external authority thay with quite as much reason be called 
incomplete, as that which does not itself immediately determine the whole area to which it is to 
be applied, but leaves this to be done by the same external authority. Ifitis an act of legislation 
on the part of the external authority so trusted to enlarge the area within which a law actually 
in operation is to be applied, it would seem a fortiori to be an act of legislation to bring the law 
originally into operation by fixing the time for its commencement. 
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But their Lordships are of opinion that the doctrine of the majority of the Court is erroncous 
- and that itrests upon a mistaken view of the powers of the Indian Legislature, and indeed of 
the natureand principles of Legislation. The Indian Legislature has powers expressly limited 
by the Act of the Imperial Parliament which created it, and it can, of course, do nothing beyond 
the limits which circumscribe these powers. But, when acting within those limits, it is not in 
any sepsean agent or delegate of the Imperial Parliament, but has, and was intended to have, 
plenary powers of legislation, as large, and of the same nature, as those of Parliament itself. 
The established Courts of Justice, when a question arises whether the prescribed limits have 
been exceeded, must of necessity determine that question ; and the only way in which they can 
properly do so, is by looking to the terms of the instrument by which, affirmatively, the legislative 
powers were created, and by which, negatively, they are restricted. If what has been done is 
legislation, within the general scope of the affirmative words which give the power, and if it 
violates no express condition or restriction by which that power is limited (in which category 
would, of course, be included any Act of the Imperial Parliament at variance with it), it is not for 
any Court of Justice to inquire further, or to enlarge constructively those conditions and restric- 
tions.” . 


Again at p. 195: , 

‘Their Lordships think that it is a fallacy to speak of the powers thus conferred upon the 
Lieutenant-Governor.(large as they undoubtedly are) as if, when they were exercised, the efficacy 
of the acts done under them would be due to any other legislative authority than that of the 
Governor-General in Council. Their whole operation is, directly and immediately, under andby 
virtue of this Act (XXII of 1869) itself. The proper Legislature has exercised its judgment 
as to place, person, laws, powers; and the result of that judgment has been to legislate condition- 
ally as to all these things. The conditions having been fulfilled, the legislation is now absolute. 
Where plenary powers of legislation exist as to particular subjects, whether in an imperial or in a 
provincial Legislature, they may (ip their Lordships’ judgment) be well exercised, either absolutely 
or conditionally. Legislation, conditional on the use of particular powers, or on the exercise of a 
limited discretion, entrusted by the Legislature to persons in whom it places confidence, is no 
uncommon thing; and, in many ‘circumstances, it may be highly convenient The British 
Statute Book abeunds with examples of it; and it cannot be supposed that the Imperial Parlia- 
ment did not, when constituting the Indian Legislature, contemplate this kind of conditional 
legislation as within the scope of the legislative powers which it from time to time conferred. It 
certainly used no words to exclude it. Many important instances of such legislation in India are 
mentioned in the opinions of the Chief Justice of Bengal, and of the other two learned Judges who 
agreed with him in this case.” 

What is important therefore to bear in mind, having regard to these observations 
of their Lordships of the Privy Council, is whether the proper Legislature has 
exercised its judgment as to place, person, laws, powers, and the result of that 
judgment has been to legislate conditionally as to all these things, and it would 
be relevant for me to inquire whether what was done by s. 4 of the Bombay City 
Civil Court Act, 1948, was to legislate conditionally in regard to the jurisdiction 
which would be invested later on in the Bombay City Civil Court to receive, try 
and dispose of all suits and other proceedings of a civil nature of the value not 
exceeding Rs. 25,000. If it was a conditional legislation, the notification was 
well within the competance of the Provincial Legislature to envisage as laid down 
ins.4ofthe Act. If, on the other hand, it was a delegation of the legislative power, 
it would certainly be incompetent to the Provincial Legislature to adopt and 
the provisions contained in s. 4 of the Act in that behalf would be ultra vires, 
inoperative and void. The principle above enunciated is to be found also in the 
decision of their Lordships of the Privy Council in Russell v. The Queen. I shall 
only quote the observations from the judgment of their Lordships occurring at 
P. 885: Gore 


‘It was in the first place contended, though not very strongly relied on, by the appellant’s 
counsel, that assuming the Parliament of Canada had authority to pass a law for prohibiting and 
regulating the sale of intoxicating liquors, it could not delegate-its powers, and that it had done 
so by delegating the power to bring into force the prohibitory and penal provisions of the Act to 
a majority of the electors of counties aud cities. The short answer to this objection is that the 
Act does not delegate any legislative powers whatever. It contains within itself the whole 
legislation on the matters with which it deals. The provision that certain parts of the Act shall 
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come into operation only on the petition of a majority of electors does not confer on these persons 
power to legislate. Parliament itself enacts the conditién and everything which is to follow 
upon the condition being fulfilled. Conditional legislation of this kind is in many cases con- 
venient, and id certainly not unusual, and the power so to legislate cannot be denied to the Parlia- 
ment of Canada, when the subject of legislation in within its competepcy. Thəir Lordships 
entirely agree with the opinion of Chief Justice Ritchie on this objection. If authority on the 
point were necessary, it will be found in the case of the Queen v. Burah, lately before this Board.” 


This decision also reiterates the principle wh-ch was enunciated by their Lordships 
of the Privy Council in the earlier case of Queen v. Burah which I cited and quoted 
from. Again the thing which has got to be considered is whether the piece of 
legislation contained within itself the whole legislation on the matter with which it 
deals. On a construction of ss. 8 and 4 of the Bombay City Civil Court Act, 1948, 
I would have to come to the conclusion that the whole legislation in regard to the 
jurisdiction of the Bombay City Civil Court was enacted by the Provincial Legisla- 
ture itself, that the jurisdiction invested in che Bombay City Civil Court by this 
piece of legislation was the whole of the jurisdiction which it was contemplated 
that it should be invested with, viz. the Jurisdiction to receive, try end dispose 
of all suits and other proceedings of a civil nature of the value not exceeding 
Rs. 25,000. If what was done was the investing of this City Civil Court in the first 
instance with jurisdiction to receive, try and dispose of all suits and other proceed- 
ings not exceeding Rs. 10,000 in value, leaving it to the Provincial Government 
later on, when and if propitious circumstances decided it in doing so tc invest the 
Bombay City Civil Court with further jurisciction to receive, try and dispose of 
all suits and other proceedings of a civil nature of the value not exceeding Rs. 25,000, 
that would not be conditional legislation but would be the delegation of legislative 
authority by the Provincial Legislature to the Provincial Government. This is 
the moot point which has got to be considered by me, having regard to the observa- 
tions of their Lordships of the Privy Council which I have quoted above. 

The authority of the decisions of their Lordships of the Privy Coancil, now that 
‘the Supreme Court is established in our land, may or may not be held to be as 
effective as it was before, and I think that ic would be prudent and desirable to 
fortify the enunciation of the principles which I have set out above with the 
observations of the learned Judges of the Federal Court in so far as happily they 
are available and in that behalf I shall refer to a decision of the ee | Judges 
of the Federal Court reported in Jatindra Nath v. Province of Bihar? The 
question with which the learned Judges of the Federal Court were concerned in this 
case was in regard to the extension of the pericd of operation of the Bihar Mainten- 
ance of Public Order Act (V of 1947). A proviso had been enacted tc s. 1(3) of 

that Act in the terms following : 

“Provided that the Provincial Government may, by notification, on a resolution passed by 

the Bihar Legislative Assembly and agreed to by the Bihar Legislativé Council, direct that this. 
Act shall remain in force for a further period of one year with such modifications, if any, as may 
be specified in the notification.” 
On the expiration of the original period as fixed for the operation of this Act the 
period was further extended by the Bihar Government on a resolution passed by 
the Bihar Legislative Assembly and agreed to by the Bihar Legislative Council and 
a notification was issued in the Government Gazette dated March 11, 1949, to the 
effect that in exercise of the power conferred by the first proviso to sub-s. (8) 
of s. 1, Bihar Maintenance of Public Order Act, 1947, (Bihar Act V of 1947), the 
Governor of Bihar, on a resolution passed by she Bihar Legislative Assembly and 
agreed to by the Bihar Legislative Council, was pleased to direct that the said 
Act shall remain in force for a further period of one year with effect from March 16, 
1948. The validity of this notification was canvassed ultimately before the 
Federal Court, and Kania C. J. observed at >. 178, para 7, of his judgment as 
under : 

“In my opinion, the contention of the appellants on this point is correct. The proviso 
contains the power to extend the Act for a period of one year, with modifications, i7 any. It is 
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one power and not two severable powers. 'The fact that no modifications were made in the Act 
when the power was exercised cannot help in determining the true nature of the power. The 
power to extend the operation of the Act beyond the period mentioned in the Act prima facic 
is a legislative power. It is for the Legislature to state how long a particular legislaticn will be 
in operation. That cannot be left to the discretion of some other body. The power to modify 
an Act of a Legislature, without any limitation on the-extent of the power of modification, is 
undoubtedly a legislative power. It is not a power confined subject to any restriction, limitation 
or proviso (which is the same as an exception) only. It seems to me, therefore, that the power 
contained in the proviso is legislative. Even keeping apart the power te modify the Act, 1 am 
unable to construe the proviso worded as it is, as conditional legislation by the Provincial Govern- 
ment. Section 1(3) and the proviso read together cannot be properly interpreted to mean that 
the Government of Bihar in the performance of its Legislative functions had prescribed the 
life of the Act beyond one year. For its continued existence beyond the period of one year it had 
not exercised its volition or judgment but left the same to another authority, which was not the 
legislative authority of the Province. The proviso is framed in the affirmative form, stating 
that it shall be extended for a period of one year by the Provincial Government on a resolution 
passed by the two Chambers. J also think that on a true construction of the proviso this power of 
legislation to extend the life of the Act beyond the first year is not left in the legislative body 
established by the Government of India Act for the Province, but in a different body. For the 
extension of the Act beyond the first year, the consent of the Governor of the Province is not 
required under the proviso.” 

And further : 


“I do not think the extefision of the Act beyond the first year by the Notifications can escape 


being classed as delegated legislation. 1+ is not and cannot be disputed that delegated legislation ` 
will be ultra vires.” | 


I need not go to the judgments of the other learned Judges of the Federal Court 
which enunciate principles to a similar effect. It is enough for me to refer to these 
observations from the judgment of Kania C.J. and they are absolutely in consona- 
nce with the observations of their Lordships of the Privy Council in the two cases 
which I have quoted above, the distinction between conditional legislation and 
delegated legislation or delegation of legislative powers has been approved of and 
laid down here, and the only thing to be considered by me in this connection would 
be whether s. 4 of the Bombay City Civil Court Act, 1948, is a piece of conditional 
legislation or a delegated legislation having regard to the observations of Kania C.J. 
which I have above quoted in extenso. What was done by the Provincial Govern- 
ment when the Notification dated January 20, 1950, was issued here was in exercise 
of the power which had been vested in it under s. 4 of the Bombay City Civil 
Court Act, 1948. The terms of the notification are important to note : 


“ BOMBAY CITY CIVIL COURT ACT, 1948. 

No. 2846/5.—In exercise of the powers conferred by section 4 of the Bombay City Civil Court 
Act, 1948 (Bombay XL of 1948), the Government of Bombay is pleased to invest, with effect 
from and on the date of this notification, the City Court with jurisdiction to receive, try and 
dispose of all suits and other proceedings of a civil nature not exceeding twenty-five thousand 


rupees in value, and arising within the Greater Bombay subject, however, to the exceptions 
specifled in section 8 of the said Act.” 


The Government of Bombay, now the State of Bombay, did not purport to exercise 
any other power except that which was conferred upon it under s. 4 of the ‘Act. 
It was no piece of legislation as such, the Provincial Legislature not having been 
in terms responsible for the same. It was, if at all, a piece of conditional legislation 
if s. 4-of the Act was on its true construction conditional legislation in the matter of 
the investing of the Bombay City Civil Court with jurisdiction to receive, try and 
dispose of all suits and other proceedings of a civil nature of the value not exceeding 
Rs. 25,000. It therefore falls to be considered whether s. 4 of the Bombay City 
Civil Court Act, 1948, was a piece of conditional legislation or delegated legislation, 
to use the words of Kania C.J. I shall do no better than try to closely follow the 
reasoning of the learned Chief Justice himself in para. 7 of his judgment at p. 178 
of the decision which I have above referred to. The power to extend the jurisdic- 
tion of the Bombay City Civil Court beyond the jurisdiction which was invested 
in it under s. 8 of the Act to receive, try and dispose’of all suits and other proceedings 
L.R.—87 
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of a civil nature not exceeding Rs. 10,000 in value, mentioned in the Act, was, in 
my opinion, prima facie a legislative power. It was for the Legislature to state 
whether the Bombay City Civil Court should be invested with the jurisdiction to 
receive, try and dispose of all suits and other proceedings of a civil nature of the 
value not exceeding Rs. 28,000. That could not be left to the discretion of some 
other body, even the Provincial Government. It seems to me therefore that the 
power contained in s. 4 of the Bombay City Civil Court Act, 1948, 2ven though 
expresged affirmatively in the form oz a section and not in terms of proviso which 
is only another facet of the question was a legislative power. I am unable to 
construe s. 4 worded as it is as conditional legislation by the Provincial Government. 
Sections 8 and 4 read together cannot be properly interpreted to mean that the 
Provincial Legislature in the performance o? its legislative functions had invested 
the Bombay City'Civil Court with jurisdiction to receive, try and dispose of all 
suits and other pe of a civil nature of the value not exceeding Rs. 25,000. 
For investing the Bombay City Civil Court with jurisdiction to receive, try and 


dispose of all suits and other proceedings of a civil nature of the value not exceeding 


Rs. 25,000, it had not exercised its volition or judgment but had left the same to 
another authority which was not the legislative aithority of the Province. Sec- 
tion 4 was framed in the affirmative form stating that the Provincial Government 
may, by notification in the Official Gazette, invest the City Civil Court with the 
extended jurisdiction. I also think that on a true construction of s. 4 of the Act 
this power of legislation to extend the jurisdiction of the Bombay City Civil Court 
beyond what had been specified in s.8& of the Act was not left in the legislative body 
established by the Government of India Act forthe province but a different body, 
viz. Provincial Government. I do not think that the extension of the jurisdiction 
of the Bombay City Civil Court beyond that which was invested in it under s. 8 
of the Act can escape being classed as delegated legislation. It is not and cannot 
be disputed that delegated legislation woulc be ultra vires. 


This is my opinion on the question before me on a true construction of ss. 8 
and 4 of the Bombay City Civil Court Act, 1948. I have taken the liberty to 
closely follow the reasoning and even the wording of the learned Chief Justice in 
the decision in Jatindra Nath v. Province of Bihar, because I feel that the reasoning 
and the conclusion which I have reached could not have been better expressed. 
If it were necessary for me to use mv own language in this behalf, I would also 
say that what the Provincial Legislature did when enacting the Bombay City 
Civil Court Act, 1948, was to create ar establish for the Greater Bombay a Court 
to be called the Bombay City CivilCourt. It invested that Court with jurisdiction 
to receive, try. and dispose of all suits and other proceedings of a civil nature not 
exceeding Rs. 10,000 in value. It did not create or establish the Bombay City 
Civil Court with jurisdiction to receive, try and dispose of all suits and other 
proceedings of a civil nature of the value not exceeding Rs. 25,000, but delegated 
to the Provincial Government under the terms of s. 4 of the Act the authority 
or power to invest the Bombay City Civil Court with extended jurisdiztion in the 
manner therein contemplated. It would have been open to the Provincial Legisla- 
ture when enacting s. 8 of the Act to have in terms created and established the 
Bombay City Civil Court with jurisdiction to receive, try and dispose of all suits 
and other proceedings of a civil nature of the value not exceeding Rs. 25,000 
and have limited the jurisdiction there and then until determination further to 
that which has been restricted under the very terms as they obtained in s. 8 of the 
Act. It did nothing of the type. The only’ Court which it created and established 
was the Court with the limited jurisdicticn laid down in s. 8 of the Act and 
for some reason or the other which it is not possible for me to divine, end I refuse 
to speculate in that behalf, the Provincial Legislature did not retain unto itself 
the power or authority to extend the jurisdiction of the Bombay City Civil Court 
further as and when it thought fit and proper to do so having regard to the cir- 
cumstances, but what it did was, by enacting s. 4 of the Act, to delegate to the 
Provincial Government the authority or power to invest the Bombay City Civil 
Court which it had created and estsblished only with the jurisdiction to receive, 
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try and dispose of all suits and other proceedings of a civil nature not exceeding 
Rs. 10,000 in value, with extended jurisdiction in the manner therein Sree 
I am satisfied that the enactment of s. 4 of the Bombay City Civil Court Act, 1948, 
was a piece of delegated legislation and it was ultra vires the Provincial Legislature 
to do so. 

As a corollary to this conclusion which I have reached in regard to the ultra vires 
character of s. 4 of the Bombay City Civil Court Act, 1948, it follows that the 
jurisdiction of this High Court to receive, try and determine all suits and other 
proceedings of a civil nature arising within Greater Bombay and of the value 
exceeding Rs. 10,000, though not exceeding Rs. 25,000, has not been validly taken 
away. Under s. 228 of the Government of India Act, 1985, the jurisdiction of 
the existing High Courts was preserved in the terms following : 

“Subject to the provisions of this Part of this Act, to the provisions of any Order in Council 

made under this or any other Act and to the provisions of any Act of the appropriate Legislature 
enacted by virtue of powers conferred on that Legislature by this Act, the jurisdiction of, and the 
law administered in, any existmg High Court, and the respective powers of the judges thereof 
in relation to the adininistration of justice in (be Court, including any power to make rules of 
Court and to regulate the sittings of the Court and of members thereof sitting alone or in 
division, Courts, shall be the same as immediately before the establishment of the Dominion.” 
. IL am aware that simultaneously with the enactment of Bombay Act XL of 1948 
the Provincial Legislature also enacted Bombay Act XLI of 1948, viz. the Bombay 
High Court Letters Patent Amendment Act, 1948, and under s. 8 thereof cl. 12 
of the Letters Patent was amended by providing that the High Court shall not have 
such original jurisdiction in cases falling within the jurisdiction of Small Cause 
Court at Bombay or the Bombay City Civil Court. This amendment of cl. 12 
of the Letters Patent however does not touch this aspect of the question. If the 
jurisdiction of the Bombay City Civil Court had been validly extended by a proper 
piece of legislation m that behalf, the Jurisdiction of this Court to entertain suits 
exceeding Rs.” 10,000. in value though not exceeding Rs. 25,000 in value, would 
have been taken away by reason of this amendment in cl. 12 of the Letters Patent. 
In so far, however, as I have come to the conclusion that s. 4 of the Bombay 
City Civil Court Act, 1948, being a piece of delegated legislation is ultra vires, 
inoperative and void, and cannot have the effect of rendering the notification issued 
by the Provincial Government on January 20, 1950, as of any effect whatever in 
curtailing the jurisdiction of this Court, the jurisdiction which this Court had will 
continue and this Court not being validly deprived’ of the jurisdiction to entertain 
suits exceeding Rs. 10,000 in value though not exceeding Rs. 25,000 in value will 
continue to receive, try and determine such suits under cl. 12 of the Letters Patent 
which remains unaffected so far by s. 4 of the Bombay City Civil Court Act, 1948, 
read along with the notification of the Provincial Government dated January 20, 
1950, as also s. 8 of the Bombay Act XLI of 1948. i 

It would also follow as a corollary to the above conclusion which I have reached 
that the notification issued by the Provincial Government on January 20, 1950, 
could not have the effect of extending the jurisdiction of the Bombay City Civil 
Court in the manner contemplated under s. 4 of the Bombay City Civil Court Act, 
1948. 

The result therefore will be that the plaint will be admitted. 


Notices were next issued to the defendant and the State of Bombay. 


The plaintiff took out summons for judgment, which was heard by Chagla C.J. 
and Tendolkar J. 


Sir J amshedji Kanga, with H. M. Seervai, R. J. Joshi and Bhatt, for the plaintiff. 
C. K. Daphtary, Advocate General , with M.P. Amin, for the State of Bombay. 


Cuacia C. J. Four issues relating to jurisdiction have been raised on the 
summons for judgment taken out by the plaintiff, and they have now come before 
us for decision. 

The suit in which these issues arise was filed for recovering a sum of Rs. 11,'704-5-4, 
and the main question that we have to consider is whether in view of the notification 
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issued by the Government on January 20, 1950, this Court has jurisdiction to 
try this suit. 

In order to understand and appreciate the contentions raised before us it is 
necessary to look at the Bombay City Civil Court Act (Bom. XL of 1948). That 
Act was passed by the Bombay Legislature in order to establish an additional 
Civil Court for Greater Bombay. Section 3 of that oe deals with the constitution 
of the new Court and provides that, 

‘The Provincial Government may, by Notification in the Official Gazette, establish for the 

Greater Bombay a Court, to be calledthe Bombay Sity Civil Court. Notwitbstanding anything 
contained in any law, such Court shall have jurisdiction to receive, try and dispose of ali suits 
and other proceedings of a civil nature not exceeding ten thousand rupees in value, and arising 
within the Greater Bombay, except suits or proceedings which are cognizable...” 
Then follow the four sub-clauses which exempt from the jurisdiction of the City 
Civil Court suits mentioned in these four sub-clauses. Then there -s a proviso 
enabling the Provincial Government, from time to time, after consu_tation with 
the High Court, by a like notification to extend the jurisdiction, of the City Court 
to any suits or proceedings of the nature®spezified in cls. (a) and (b) of that section. 
Then we come to s. 4 which provides that, 

‘Subject to the exceptions specified in section 3, the Provincial Government may, by notifica- 
tion in the Official Gazette, invest the City Civil Court with jurisdiction to receive, try and dispose ` 
of all suits and other proceedings of a civil nature ansing within the Greater Bombay and of 
such value not exceeding twenty-five thousand rupees as may be specified in the Notification. 


Pursuant to the powers which the Provincial Government thought it had under 
s. 4 of the Act, the Provincial Government issued a notification on January 20, 
1950, and the notification was to this effect : The notification sets ous the power 
conferred upon the Government under s.4of the Act and then proceeds to invest, 
with effect from and on the date of the nozification, the City Civil Court with 
jurisdiction to receive, try and dispose ofall suits and other proceedings of a civil 
nature not exceeding twentv-five thousand rupees in value, and arising within the 
Greater Bombay, subject, however, to the exceptions specified in s. 8 of the said 
Act. 


Sir Jamshedji contends in the first instance that Bombay Act XL of 1948 1s 
ultra vires the Provincial Legislature. The same contention came up before this 
Court in another proceeding (Afulchand Jagtiant v. Raman Shah!) and it was held 
by this Court in that case that the Act was intra vires the Bombay Legislature. 

The further contention that has been raised is that s. 4 of the Act 13 ultra vires 
the Provincial Legislature. Sir Jamshedji’s contention is that by s. 4 the Legisla- 
ture has a ae its legislative powers to another authority and has given the 
right to the Provincial Government to invest the City Court with jurisdiction 
from ten thousand to twenty-five thousand rupees, a power which the Legislature 
alone can exercise, and in conferring such power under s. 4 it has acted outside its 
powers. Now there can be no doubt that a Legislature can appoint a subordinate 
agency to carry out certain kinds of work which it would be impossible for the 
Legislature itself to attend to. As the affairs of the State get more and more 
complicated and complex it would be quite impossible for the Legislature to attend 
to every detail which may arise 1n the course of its legislative functions. It would 
be impossible for it to visualise various circumstances that may also arise in the 
course of the working out of its policy. Therefore, it would be open to the Legisla- 
ture to appoint a subordinate agency and confer upon it certain powers. These 
powers need not be wholly administrative. They may be even legislative in 
character. The narrow question that we have to decide is, what is the limit which 
must be set upon the legislative powers which a Legislature can corfer upon a 
subordinate agency which it sets up. Itis clear, and I shall presently refer to the 
authorities, that the Legislature cannot abrogate its legislative functions. It 
cannot efface itself and set up a parallel legislative authority. It cannot delegate 
its legislative functions ; it must be the sole authority to lay down the policy of 
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the law and to enact the general principles which should be embodied in the legisla- 
tion which is placed on the statute book. But to the extent that its policy has 
to be carried out in details and in particulars, it may leave to a subordinate authority 
or agency the task and function of doing so. It can never be open to such subordi- 
nate authority or agency to lay down any legislative policy; that would be for 
the Legislature to abrogate its functions. Now this j elegation of power which 
may be exercised by a subordinate agency or authority at the instance of the 
Legislature has been characterised by different names; it has been called conditional 
legislation ; it has been called subsidiary legislation; it has been called subordinate 
legislation. On the other hand the main legislative function if left to a subordinate 
agency has been characterised as delegated legislation; and the authorities lay 
down that whereas a Legislature may permit another authority to legislate to the 
extent the legislation is conditional, or subsidiary, or subordinate, it cannot permit 
any other authority to legislate what is delegated legislation. Now, in this case 
under the Government of India Act, 1985, we have legislative lists in the seventh 
schedule to that Act and these lists contain the subjects which can be legislated 
upon by the Central Legislature, and the Provincial Legislature and there is a 
concurrent list where both the Central and the Provincial Legislatures can legislate 
upon the subjects mentioned in that list. Turning to List II, the Provincial 
Legislative List, Item No. 2 relates to the jurisdiction and powers of all Courts 
except the Federal Court, with’respect to any of the matters mentioned in that list. 

Therefore, it is for the Provincial Legislature to legislate with regard to the jurisdic- 
tion and powers of the Courts in respect of any matters which fall in that list. 

We also find that in List ITI, Item No. 15, power has been conferred upon both the 
Legislatures to pass legislation with regard to jurisdiction and powers of all Courts 
except the Federal Court with respect to any of the matters in that list. Therefore, 
it is clear that to the extent that jurisdiction and power has to be conferred upon 
any Court the Provincial Legislature in passing legislation is exercising legislative 
power which i§ conferred upon it by Lists H and UI of the Government of India 
Act, 1985, and it is clear that that legislative power cannot be transferred by the 
Provincial Legislature to any other authority. After the Legislature invests a 
particular Court with a particular jurisdiction, it would be open to the Legislature 
to leave to any authority or agency to determine the time and the manner in which 
that jurisdiction should be exercised by that Court’; but the power to invest. the 
Court with the particular jurisdiction can only be exercised by the Legislature, 
and that power cannot under any circumstances be delegated to any other authority 
or agency. The question that we have to consider on the construction of the 
Bombay City Civil Court Act is whether the Legislature has conferred jurisdiction 
up to twenty-five thousand rupees upon the City Civil Court: or whether it has 
left it to the Provincial Government to confer such jurisdiction on the City Court. 

Now, looking at the Act from this point of view s. 8 is the section which confers 
jurisdiction upon the City Court and that jurisdiction, to the extent it is a pecuniary 
jurisdiction, is not to exceed ten thousand rupees. ` It is true that the Provincial 
Government has been given the authority to set up the Court by a notification, 

but that is merely leaving to the Provincial Government to determine the time 
when the Court should be set up. The Legislature has exercised its judgment and 
volition in bringing the Court with a certain jurisdiction into existence and it 
leaves it to the Provincial Government to carry out its policy at a time to be 
determined by the Provincial Government. When we turn to s. 4 we find that 
in clear and unmistakable terms the Legislature has transferred the power to the 
Provincial Government to invest this very Court with a jurisdiction which may 
extend up to twenty-five thousand rupees. As far as this additional or increased 
jurisdiction is concerned, the Legislature has not applied its mind or judgment 
to the question at all. It has left the legislative function and power to the Provin- 
cial Government. The expression used in s. 4, viz. “invest” is very significant. 

It can only mean, and does mean, that the power of conferring of jurisdiction 
upon the City Court between ten thousand rupees and twenty-five thousand rupees 
has been expressly transferred to the Provincial Government. Now, this is the 
very legislative function which the Legislature alone can discharge and ‘the Legisla- 
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ture instead of discharging that function leaves it to the Provincial Government to 
discharge it at such time and in such manner as it thinks proper. The difference 
between s. 3 and s. 4 is marked and striking. Under s. 8 the Legislature itself 
sets up a Court with a particular pecuniary jurisdiction. Unders.4 the Legislature 
does not invest the Court with any higher jurisdiction but leaves it to the Provincial 
Government to exercise the function which the Governmentof India Actlays down 
should be exercised by the Provincial Legislature. The Advocate General wants 
us to read ss. 8 and 4 together. According to him when we read these two sections 
together the effect is that the Legislature Las set up the City Civil Court whose 
jurisdiction is to be twenty-five thousand rupees ; in the first instance its jurisdiction 
is to be ten thousand rupees as provided by s. 8 and that jurisdictior. is capable 
of being increased to twenty-five thousand rupees under s. 4 when the Provincial 
Government issues a notification under that section. Therefore according to the 
Advocate General it is the Legislature whick has conferred the jurisdiction up to 
twenty-five thousand rupees upon the City Crvil Court and that increased jurisdic- 
tion is not being conferred by the Provincial Government. In my opinion, looking 
at the plain grammatical meaning of both the sections, it is impossible to accept 
that contention. I am conscious of the fact that it is the duty of the Court to lean 
towards holding a piece of legislation passed by the Legislature as a valid piece 
of legislation rather than the contrary. I am also conscious of the fact that an 
Act must be construed in a manner which would reconcile its different sections, 
but with the best of intentions in the world I do not see how it is possible to read 
ss. 8 and 4 together so as to come to the conclusion for which the Advocate General 
contends. To my mind it is patent that the Legislature never applied its mind 
to the question as to whether the new Court which it was setting up should have a 
jurisdiction higher than that of Rs. 10,000. It never passed any judgment on that 
question. It never laid down any policy with regard to that question and s. 4 is 
not a section which merely directs the Provincial Government to carry out the 
policy laid down by the Legislature, and to work out the details wrth regard to a 
policy which the Legislature has laid down; but it is a section which confers upon 
the Provincial Government the power to confer jurisdiction upon the Court, or 
in other words, if is a section which entitles tae Provincial Government to lay down 
its policy as to whether the new Court should have the increased jurisdiction up to 
twenty-five thousand rupees. I do not think it is possible to argue that the 
Provincial Legislature had the authority to divest itself of its rights and powers 
under the Government of India Act, 1985, to lay down the policy with regard to 
the jurisdiction of the Court and delegate that power to the Provincial Government 
or to any other authority or agency. 

The principle of law with regard to delegated legislation was first enunciated by 
their Lordships of the Privy Council in The Queen v. Burah1 In that well-known 
case their Lordships first enunciated the principle that a Legislature was sovereign. 
within the ambit of its own powers. They went on to consider the question of 
delegation of legislative power, and the question that they had to consider was 
whether s. 9 of Act XXII of 1869, which conferred upon the Lieut.-Governor of 
Bengal the power to determine whether the Act or any part of it shall be applied 
to certain districts was ultra vires the Legislature, and in order to decide it they 
had to consider whether that section was a conditional legislation or a delegation 
of legislative power. Their Lordships agreed that the Legislature could not, by 
any form of enactment, create and arm with legislative authority, a new legislative 
power not created or authorised by the authority under which the Legislature 
itself was functioning. In their Lordships’ opinion the Legislature had determined 
that it was expedient to leave the time, and the manner, of carrying out into effect 
the policy of Legislature to the Lieut.-Governor. Further, the territorial extension 
of the Act was also left to the Lieut.-Governor looking to the circumstances and 
conditions which prevailed in the different parts of the Province. Their Lordships 
were at pains to point out at p. 195 that the roper Legislature had exercised its 
judgment as to place, person, laws and powers; and the result of that judgment 
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had been to legislate conditionally as to all those things; and the conditions 
having been fulfilled, the legislation was then absolute. They further point out 
that when a Legislature has plenary powers it may legislate either absolutely 
or conditionally and the legislation conditional on the use of particular powers, 
or on the exercise of a limited discretion entrusted by the Legislature to persons 
in whom it places confidence is no uncommon thing; and in many circumstances 
it may be highly convenient. 


Marcy 29, 1950. It must be noticed that their Lordships emphasize the fact 
that only a limited discretion can be entrusted by the Legislature and not an 
absolute discretion. When we turn to the impugned legislation before us, whereas 
in s. 3 only a limited discretion is given to the Provincial Government to bring the 
new Court into existence the jurisdiction of which has already been decided upon 
by the Legislature, under s. 4, it seems to me that an absolute discretion is given 
to the Provincial Government whether or not to increase the jurisdiction of the 
Court from ten thousand rupees to twenty-five thousand rupees. 


There is also a decision of the Federal Court which had to consider the same 
question as we are considering. That is the case of Jatindra Nath v. Province 
of Bihar! In that case s. 1(3) of the Bihar Maintenance of Public Order Act 
(V of 1947) provided that the Act was to remain in force for a period of one year 
from the date of its commencement, with a proviso laying down that the Provincial 
Government may, by notification, on a résolution passed by the Bihar Legislative 
Assembly and agreed to by the Bihar Legislative Council, direct that the Act shall 
remain in force for a further period of one year with such modifications, if any, 
as may be specified in the notification. The question was whether the Bihar 
Legislature could enact the proviso in question, thereby leaving it to the Provincial 
Government to extend the life of the legislation and also to introduce modifications 
in the legislation. The Federal Court came to the conclusion that the proviso 
was ultra viresethe Bihar Legislature and the Act came to an end at the end of 
one year which was the period laid down by the Legislature. Kania C. J. in his 
judgment points out that (p. 178): 

‘The power to extend the operation of the Act beyond the pericd mentioned in the Act 
prima facie is a legislative power. It is for the Legislature to state how long a particular legislation 
will be in operation. That cannot be left to the discretion of some other body. The power to 
modify an Act of a Legislature, without any limitation on the extent of the power of modification, 
is undoubtedly a legislative power.” 

Mahajan J. in a concurring judgment stated that the proviso which had been 
attacked came within the ambit of delegated legislation and was thus an improper 
piece of legislation and void. According to the learned Judge it not only amounted 
to abdication of legislative authority by the Provincial Legislature, but also it 
went further and amounted to setting up a parallel Legislature. Mukherjea J. 
also in a concurrent judgment drew attention to the settled maxims of constitutional 
law that the power conferred on legislative authority to make laws could not be 
delegated by it to any other body or department, and the authority must remain 
where it was located, and the power, to which the prerogative had been entrusted, 
could not relieve itself from the responsibility by choosing other organs, upon 
which it should be devolved. Then he pointed out certain well recognised excep- 
tions, more apparent than real, which had been engrafted upon that maxim. 
and he referred to one exception, that the legislation itself may be conditional 
and not absolute andits taking effect may be made to depend upon determination 
of facts and conditions by an outside authority. He further pointed out that the 
Legislature could not delegate its power to make law, but it could make a law to 
delegate a power to determine some fact or state of things upon which the law 
made or intended to make its own action depend. He further pointed out that the 
inhibition against delegation did not also preclude the Legislature from delegating 
any power not legislative which it could itself rightly exercise. Thus the Legisle- 
ture migh€ authorise another to do something which did not involve law-making 
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as a matter of advantage or convenience although if it so liked it could do that 
thing itself. 

The Advocate General has urged that tke Federal Court was largely swayed 
by the fact that the proviso to s. 1(3) of the Bihar Act permitted the Provincial 
Government to modify the Act passed by the Legislature and that in effect amount- 
“ed to re-enacting the piece of legislation. But the learned Chief Justice in his 
judgment clearly points out that even if the proviso was restricted to extending 
the life of the legislation, it would still have been ultra vires the Legislature. 

Then I should like to refer to a judgment of the Madras High Court which is a 
considered judgment and where most of the authorities bearing on the point have 
been carefully marshalled and reviewed. That is the decision in Iz re Veera- 
bhadrayya.! There also the question was whether a power conferred upon a 
Provincial Government to extend the duration of the Madras Maintenance of 
Public Order Act (I of 1947) was inira vires the Legislature, and the Madras High 
Court held that it was not. In doing so they applied two tests which they set out 
at p. 248 of the Judgment. The first test is taken from Crawford on Statutory 
Construction, at p. 25, and that test is : 

“As a general rule, rt would seem to be the nature of the power rather than the manner in 
whjch it is exercised by the administrative cflicer which determines whether the delegation is 
lawful.”’ 


The other test is taken from an American decision and that is: 
“The true distinction, therefore, is between the delegation of power to make tae law which 
necessarily involves a discretion as to what it shall be and conferring authority or discretion as 


to its execution to be exercised under and in pursuance of the law, The first carmot be done. 
To the latter no valid objection can be made.” 


Reference may aso-be made to a recent Privy Council decision, King-Emperor 
v. Benoart Lal Sarma,* where the question that the Privy Council had to consider 
was whether an Ordinance made and promulgated by the Governor-General for 
the purposes of setting up Special Crirninal Courts was a valid Ordinance. Provi- 
sion was made in the Ordinance for setting up of Special Courts when necessary, 
with Special Judges and Special Magistrates, and for the respective limits of 
jurisdiction and procedure, together with restrictions on appeal. There was also 
provision in the Ordinance by which it was left to the Local Government, or to 
some officer of the Local Government empowered by it in that behal, to direct 
what offences or classes of offences and what cases or classes of cases should be 
tried by the Special Courts. Challenge was made to this part of the Ordinance 
on the ground that the Governor-General could not delegate to the Local Govern- 
ment the choice of Courts. Dealing with the point Viscount Simon, who delivered 
the judgment of the Judicial Committee, emphasized the fact that what was done 
by the Ordinance was not delegated legislation at all. It was merely an example 
of the not uncommon legislative arrangement by which the localapplication of the 
provision of a statute was determined by the judgment of a local adnuinistrative 
body as to its necessity. Therefore, it is clear that if the Legislature passes 
law and lays down its policy, the applicatior of that law to a particuler territory 
may be left to the discretion of the executive ; and what is more even the time 
at which that Act should come into force may also be left to the discretion of the 
executive. The policy is already determined and because of convenience and of 
administrative experience which the executive has the Legislature may well think 
fit to leave it to the executive to determine the time when a particular enactment 
should come into force. 

I should like to refer briefly to some English cases which were cited at the bar, - 
The first is the case of Russell v. The Queen. This was a judgment of the Privy 
Council in an appeal from Canada and the impugned legislation was the Canada 
Temperance Act, 1878, and what was contended was that the Canadian Parliament 
could not delegate the power to bring into force the prohibitory and penal provisions 
of the Act to a majority of the electors of counties and cities. This contention 
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was rejected by the Privy Council and the answer that their Lordships gave was 
that the Act did not delegate any legislative powers whatever. They further 
. pointed out that the Act contained within itself the whole legislation on matters 
‘with which it dealt, and the provision that-certain parts of the Act should come 
into operation only on the petition of a majority of electors did not confer on those 
persons power to legislate. Parliament itself enacted the condition and every- 
‘thing which was to follow on the condition being fulfilled. Conditional legislation 
of that kind was in many cases convenient, and was certainly not unusual, and the 
‘power so to legislate could not be denied to the Parliament of Canada, when the 
‘subject of legislation was within its competency. 


The next case was Hodge v. The Queen. The Act which the Privy Council was 
considering in this case was the Liquor License Act, 1877, passed by a Legislature 
in-Canada. Power was given under that Act to a Board of Commissioners to 
enact regulations relating to the good government of taverns, etc. and also to 
create offences and annex penalties for breach of regulations to be made by the 
Boards. This provision was attacked as being in the nature of delegated legislation. 
Tn dealing with the argument, at p. 182, their Lordships point out the true charac- 
‘ter and position of the Provincial Legislature. They then go on to say (p. 182) : 

‘Within these limits of subjects and area the local Legislature 1s supreme, and has the same 
authority as the Imperial Parliament, or the Parliament ofthe Dominion, would have had under 
like circumstances to confide to a municipal institution or body of its own creation authority to 
make by-laws or resolutions as to subjects specified in the enactment, and with the object of 
carrying the enactment into operation and effect.” 


They further point out that such authority was ancillary to legislation and that 
without its assistance it would be impossible to deal with varying details, and the 
machinery to carry them out might become oppressive, or absolutely fail. Then 
their Lordships deal with the argument at the bar that a Legislature committing 
important regulations to agents or delegates effaces itself. Their Lordships stated 
that that-was not so and it retained its powers intact, and could, whenever it pleased, 

destroy the agency it had created, and set up another, or take the matter directly 
into its own hands. How far it should seek the aid of subordinate agencies, anc 
how long it should continue them, were matters for each Legislature, and not for 
Courts of law to decide. Therefore, it is clear from this judgment that it is open 
to a sovereign Legislature, as our Legislature undoubtedly is, to create an agency 
for the object of carrying the enactments which it has passed into effect. It may 
also create agencies which are ancillary to legislation and which may also help 
it to deal with the various details and machinery which may be necessary to set 
up in order to carry out legislation ; but it is not open to the Legislature to efface 
itself and to substitute in its place another authority with co-ordinate power. 


The last case to which I would like to refer is The Initiative and Referendum Act, 
In re.? That was again a case from Canada, and the Privy Council was considering 
the Initiative and Referendum Act, and they held the Act invalid because it would 
compel the Lieut.-Governor to submit a proposed law to a body of voters totally 
distinct from the Legislature of which he was the constitutional head, and would 
render him powerless to prevent it from becoming an actual law if approved by 
those voters. At p. 945 their Lordships say : 


“No doubt, a body, with a power of legislation of the subjects entrusted to it so ample as 
that enjoyed by a Provincial Legislature in Canada, could, while preserving its own capacity 
intact, seek the assistance of subordinate agencies, as had been done in Hodge v. The Queen? 
the Legislature of Ontario was held entitled to entrust to a Board of Commissioners authority to 
enact Tegulations relating to taverns ; but it does not follow that it can create and endow with 
its own capacity a new legislative power not created by the Act to which it owes its existence”. 


These decisions make it perfectly clear to my mind that it is not open to a Legisla- 
ture, supreme and sovereign as it may be within its own Province, to delegate to 
any authority the power of legislation which has been entrusted to it under the 


1 (1888) 9 App. Cas. 117. 3 (1883) 9 App. Cas. 117. 
2 [1910] A. C. 985. 
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Constitution. It is solely the privilege of the Legislature to make laws. In exer- 
cising that privilege it may entrust subordinates and agents with the power to carry 
out its policy and to give effect to the legislation, but the subordinates and agents 
must act within the policy laid down by the Legislature. It cannotcreate a parallel 
or alternative law-making authority. g 

Now, applying once more these tests to the City Civil Court Act we find that the 
Legislature in the exercise of its legislative power has set up a Civil Court with a 
limited jurisdiction under s. 8 of the Act. It has not set up a Court with a jurisdic- 
tion higher than ten thousand rupees. Having set up a Court of limited jurisdiction, 
it has given to the Provincial Government under s. 4 the power to confer upon that 
Court a higher jurisdiction up to twenty-five thousand rupees. Now, this power 
which is conferred upon the Provincial Government is a power which could only 
have been exercised by the Legislature itself. What is left to the Provincial 
Government is not the carrying out of any details in deciding upon the territorial 
application of the Act nor fixing the time when the Act should come into force ; 
but the power itself of legislation, which, under the Government of India Act, the 
ao Legislature alone could exercise, viz. conferring jurisdiction upon the 

urts. 

I should also like to point out the very zreat distinction that exists in consti- 
tutional law between the powers of Imperial Parliament and the powers of Provincial 
Legislature under the Government of Indiz Act. The Imperial Parhament is 
supreme and sovereign in a sense higher than the Provincial Legislature. It 
possesses wider powers than the Provincial Legislature, and one of its attributes 
is that it can create law-making bodies which can pass laws which the Parliament 
itself can make. That attribute is not possessed by the Provincial Legislature. 
Therefore, supreme and sovereign within its own province though the Provincial 
Legislature may be, it is still a creature of the Government of India Act and under 
that Act its jurisdiction is confined to making,of laws with regard to subjects 
contained in the seventh schedule. It has no power to permit any other authority 
to ea those laws, or, in other words, it cannot delegate its own function of law- 
making to any other agency or authority. Under the circumstances, in my 
opinion, s. 4 is tra vires the Provincial Legislature inasmuch as it has purported 
to delegate to the Provincial Government the power to invest the City Court with a 
jurisdiction exceeding ten thousand rupees already conferred upon it by s. 8 of the- 
Act. If that be so, the notification issued oy the Government in pursuance of 
that section on January 20,1950, is invalid and can be of no effect. The result is 
that the City Civil Court has not been valid_y invested with jurisdiction beyond 
the pecuniary jurisdiction of ten thousand rupees, and, therefore, the jurisdiction 
to receive, try and dispose of suits and other proceedings of the value of over ten 
thousand rupees continues to remain vested in this High Court. 


Perg Curras. As we had given leave to th defendant limited to the question of 
jurisdiction and as we have now held that this Court has jurisdiction to try the 
suit, the summons for judgment will go back to the learned Judge taking miscellan- 
eous matters to dispose it off on merits. No order as to costs. 

Certified that this decision involves a substantial question of interpretation of 
the Government of India Act, 1985. 

Order accordingly. 

Attorneys for plaintiff: Captain & Vatdya. 

Attorneys for defendant : Romer, Dadachanjt, Sethna & Co. 
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ORIGINAL CIVIL. 


Before Mr. Justice Tendolkar. 
THE BANK OF INDIA, LTD. v. THE OFFICIAL LIQUIDATOR.,* 


Rank—Collection of cheques— Whether bank agent for collection—Whether bank trustee for amount 
in liquidation. 

The N. S. Bank had its head office in Bombay and a branch office at Talod. The claimants, 
another bank in Bombay, handed over 8 cheques to N. S. Bank drawn on its Talod branch for 
collection. The Talod branch, on receipt of the cheques, debited the amounts to the account 
of its customers and credited them to the account of the head office on February 15, 1947, 
in respect of the first cheque and on February 21, 1947, in respect of the remaining two. At 
2-45 p.m. on February 21, 1947, an order for compulsory winding up of the N. S. Bank was 
made. In the liquidation proceedings the claimants applied to recover the amcunt of the 3 
cheques from the Official Liquidator on the ground that the sum was held by the N.S. 
Bank in trust for them :— 

Held, (1) that so far as the first cheque was concerned, its amount having been credited 
by the Talod branch to its head office on February 15, the bank in liquidation was a trustec 
for the claimants; 

(2) that similarly the bank in liquidation was a trustee for the claimants as regards the 
amounts of the remaining two cheques, if the Talod branch had made the credit entries in 
favour of the head office before 2-45 p.m. on February 21, 1947. 

Where a bank collects a cheque, it may də so as a holderfor value or as a mere agent of 
the holder for the purpose of collection. In the latter case, the proceeds of the cheque are 
held by the bank as a trustee for the holder of the cheque. 

The India Hume Pipe Co. Lid. v. The Travancore National and Quilon Bank, Lid., followed. 


Tse National Security Bank, Limited, a company incorporated in Bombay, 
had its head office in Bombay, and one of its branch offices at Talod. The bank 
was, on a creditor’s application, ordered to be wound up, at 2-45 p.m. on February 
21, 1950. 

The Bank of India, Limited (claimants), another bank in Bombay, had 8 cheques 
of the amounts of Rs. 1,000, Rs. 2,000 and Rs. 2,000 respectively drawn by a 
customer of theirs on the Talod branch of the bank in liquidation. These 
cheques were handed over by the claimants to the latter bank for collection. 
They were in due course sent to the Talod branch for realisation. The Talod 
branch debited the amounts to the customer’s account and credited them to the 
account of its head office, and forwarded the credit notes to its head office. 

The amount of the first cheque was so credited on February 15, 1947, and 
the amounts of the two remaining cheques were credited on February 21, 1947. 
The respective credit notes were received by the head office after the winding up 
order was made on February 21, 1947. 

In the liquidation ‘proceedings the claimants took out a chamber summons on 
February 22, 1949, for the following orders : 

(a) That the three several sums of Rs. 1,000, Rs. 2,000 and Rs. 2,000 agpregating Rs. 5,000 
....be declared to have been held prior to and on the date of order of winding up of the National 
Security Bank Ltd. (in liquidation) as moneys belonging tothe claimants above named and that 
the moneys so held did not form part of their own assets ofthe said National Security Bank Ltd. 
(in liquidation) and did not vest in the Official Liquidator and liquidator of the said National 
Security Bank Ltd. (in liquidation). 

(b) That the Official Liquidator and liquidator of the said National Security Bank Ltd. 
(in liquidaton) be ordered to pay forthwith in full to the claimants above named the said three 
sums of Rs. 1,000, Rs. 2,000 and Rs. 2,000, aggregating Rs. 5,000. 


The summons was heard. 


H. M. Seervat, for the claimants. 
S. T. Karani, with H..D. Banaji, for the Official Liquidator. 


* Decided, July 14, 1949. I. C. No. 18 of 1 [1942] 2 M. L. J. 128. 
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TENDOLKAR J. This isa summons taken out by the Bank of India Ltd. (herein- 
after called the claimants) foran order against the Official Liquidator as the liquida- 
tor of the National Security Bank Ltd. (hereinafter called the bank) to pay to the 
claimants an aggregate sum of Rs. 5,000 on the ground that such sum was held 
by the bank in trust for the claimants. The amount represents the proceeds of 
three cheques for Rs. 1,000, Rs. 2,000 and Rs. 2,000 respectively drawn on the 
Talod branch of the bank, which the claimants sent to the head office of the bank 
in Bombay for collection. The cheques were duly forwarded by the bank to their 
branch at Talod. The Talod branch debited the amounts to the aczount of its 
customer and credited them to the account of the head office and forwarded two 
credit notes in respect thereof to the head office. These credit notes are dated 
February 15 and 21, 1947, respectively ; but they did not reach the head office until 
after they suspended payment on February 21,1947. Theearlier of these credit notes 
bears an endorsement that it was received on February 26, 1947. The other credit 
note bears no endorsement but could not obviously have been received on February 
21, 1947, which is the date which it bears. On February 21, 1947, a petition 
for winding up was presented to this Court on which an order for compulsory 
winding up of the bank has been made, which in law relates back to the time of 
the presentation of the petition. 

Where a bank collects a cheque, 1t may do so as aholder for value or as a mere 
agent of the holder for the purpose of collection. In the latter case, it is well 
established that the proceeds of the cheque are held by the bank as a trustee for 
the holder of the cheque. (See The Indian Hume Pipe Co. Lid. v. The Travancore 
National and Quilon Bank, Lid.1) Where a customer pays the cheque into his 
account with a bank, a question may well arise as to whether the bank received 
it as holders for value or as mere agents for collection. See Farrow’s Bank, Ld., 
In re?. But inasmuch as, in the present case, the claimants had no account with 
the bank, no such question arises. Moreover, the letters with which these cheques 
were forwarded to the bank for collection have been produced dnd they are in 
these terms :— 


“We beg to enclose a cheque for Rs............. for collection on yourselves and request 
vou to remit the proceeds less your charges by a cheque drawn in our favour on a bank in 
Bombay.” 


It cannot, therefore, be disputed that in the present case the bank acted as the 
agents for collection of the claimants in respect of these three cheques. 

However, what is urged on behalf of the Official Liquidator is that no property 
representing the amount of the cheques was received by the bank, transfer from 
one branch to another not being receipt of money, and that, in any event, the 
‘bank did not collect the cheques before the winding-up order which relates back 
to the presentation of the petition on February 21, 1947. 

The first of these contentions is based on certain observations of their Lordships 
of the Privy Council in Prince v. Oriental Bank Corporation.*» Yn this case, Prince 
& Co. lodged with the Bank of New South Wales for collection a promissory note 
drawn by Hopkins & Gate and payable at the M. Branch of Oriental Bank. 
Hopkins & Gate had an account not with the M. Branch but with the Y. Branch 
of the Oriental Bank. The Bank of New South Wales handed over the note to the 
S. Branch of the Oriental Bank for collection. The S. Branch sent it to the M. 
Branch where it was stamped as having been paid; and the manager of the M. 
Branch sent to the 5. Branch a transfer draft in favour of the Bank of New South 
Wales. In the books of account of the M. Branch, the Y. Branch was debited 
with the amount. Thereafter Hopkins & Gate Stores were destroyed by fire and 
the manager of the M. Branch wrote to the S. Branch to cancel the transfer draft 
. in favour of the Bank of New South Wales and to return the promissory note 
dishonoured, which the latter did after cancelling the endorsement of payment 
thereon. Thereupon, Prince & Co. filed a suit against the Oriental Bank to recover 
‘the amount on the ground that it had been received by them as trustees- for 


1 [1942]2M.L.J.128. . 8 (1878) 8 App. Cas. 325. 
T [1928] 1 Ch. 41. 
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t t 
Prince & Co. Sir Montague-Smith, who delivered the judgment of their Lord- 
ships of the Privy Council, observed as follows (pp. 880-381) : 

“Yt is contended on behalf of the Plaintiffs that what passed between the Aluwrumburi uh 
and Sydney branches of the bank and the remittances by the officer at Murrumburrah to the officer 
at Sydney‘of the transfer note, was equivalent to a payment of money to the Sydney branch. 
But even so, the whole case of the Appellants must rest upon the foundation that these branche, 
are to be treated for this purpose as if they were separate and independent banks. If they had 
been separate and distinct banks, it may be that the remittance by the Mu:rumbwrah Bank to 
the bank of Sydney of this draft to be put to the credit of the New South Wales Bank, would. 
if so accepted, have been equivalent to a receipt on the part of the Sydney bank of money from 
the Murrumburrah Bank to be held for the New South Wales Bank. But the difficulty of the 
Plaintiffs’ case is that these banka are not separate and distinct banks, but branches of one and the 
same banking corporation or establishment. They are,indeed, separate agencies, but agencies 
of one principal, that principal being the corporation of the Oriental Rank. How, then, are the 
Defendants liable? They have not received the money, nor anything equivalent to moncy, 
from any source outside their own establishment. Supposing, the Mtrrumburrah branch had 
sent money from their till tc the branch at Sydney, whose money would it have been? Surely, 
the money of the Oriental Bank. It would have gone from the till at Munumburrah to the till 
at Sydney, but would remain, notwithstanding the transfer, the bank’s own money. Then. 11 
80, the remittance of the draft and the entries, which at most are only equivalent to a transfer of 
money, and might be so as between distinct banks, cannot have greater effect than an actual 
transfer of money. They are entries and transactions only by and between the respective officcrs 
of the same bank.” ' 

These observations must however be read along with other facts which have becn 
emphasized in the judgment. These facts, which willbe found at p. 880 of the 
report, were that there was no evidence as to whether the account of Hopkins & 
Gate was in funds or-whether there was any arrangement between Hopkins & 
Gate and the bank for the bank to pay the amount of the promissory note ; that 
Hopkins & Gate had not paid any moneys in respect of the promissory note into 
the bank and that there was no evidence that the amount of the promissory note 
was in fact debited to the account of Hopkins & Gate. Had these facts been 
otherwise, the result would, in my opinion, have been different. If the bank were 
under a legal obligation to pay the amount of the promissory note, either because 
the account of Hopkins & Gate was in funds or because they had validly agreed 
with Hopkins & Gate to give them credit and honour the promissory note, and 
if the bank had in fact debited the amount of the note to the account of Hopkins & 
Gate, I do not think it could have been contended that the amount of the note 
was not received by the bank, for a valid debit to the customer must of necessity 
import a corresponding credit to the bank. I do not think that their Lordships 
of the Privy Council intended to lay down that where one branch of a bank, which 
is liable to honour a negotiable instrument, validly debits the account of its own 
customer and transfers the money to another branch or to its head office, the transac- 
tion involves no receipt of money by the transferee bank but merely a transfer 
of the bank’s own money from one branch to another. In the present case, the 
cheques were drawn against an account which was in funds, as can be seen from 
the account of the customer which has been put in in these proceedings. The 
amounts of the cheques were debited to this account and credited to the head 
office account in the books of account of the Talod branch and credit notes in 
respect thereof were sent to the head office. If these notes had been received by 
the Head Office before they suspended payment, in my opinion there could have 
been no doubt that the bank had received the amount of these cheques on behalf 
of the claimants. 

_ But there is a further argument on behalf of the Official Liquidator that the 
cheques cannot be said to have been collected when the Talod branch debited its 
customers and credited its head office; they can only be considered as collected 
when the credit notes were received and accepted by the head office. If the 
cheques had been drawn not on a branch of the but on a different bank, then 
it may have been that until the credit notes sent by the Talod bank were accepted 
by the bank in liquidation there was no receipt of money by the latter. Thus, 
in the passage above cited Sir Montague-Smith observed (p. 880) : 
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“ Tf they had been separate and distinct banks, it may be that the remittance by the Murrum- 
burrah Bank to the bank at Sydney of this draft to be put to the creditof the Nem Souih Wales Bank, 
would, if so accepted, have been equivalent to a reesipt onthe part of the Sydney Bank of money 
from the Murrumburrah Bank to be held for the Nem South Wales Bank.” 


It would appear from this passage that there must be acceptance of the credit 
(which incidentally is not the same thing as acceptance of a credit note) by the 
collecting bank before it can be said that they received money or its equivalent. 
In the case of distinct banks, unless there is any binding agreement between 
them, the collecting bank may well refuse to accept the credit and insist on payment 
in cash; and therefore until it accepts the credit, it cannot be said to have realised 
the amount of the cheque. Is the position any different when the cheque is drawn 
not on a separate bank but on a branch of the collecting bank ? 

It is contended for the claimants that the bank and its branches are one; and the 
receipt of money by the branch is receipt by the bank in liquidation. On the other 
hand, it is contended on behalf of the Official Liquidator that for this purpose the 
bank in liquidation and its branch must be treated as if they were distinct banks. 
Now, while there is no doubt that a branch is an agency of the head office, it is well 
established that for certain special purposes of banking business they may be 
treated as different banks. Thus, for example, the obligation to honour a cheque 
of a customer rests on the branch on which the cheque is drawn and on no other. 
Simuarly, where different branches of a bank are endorsers of a negotiable instru- 
ment, notice of dishonour must be given to each branch in succession. (See 
Rex v. Loviit'), In the present case, the obligation to honour the cheques in question 
was that of the Talod branch, and that branch and the bank in liquidation must in 
my opinion be treated as if they were distinct banks. I will deal with the matter 
on this footing; but before doing so I may point out thatthe claimants would be in a 
much stronger position if the branch and the head office were treated as one bank, 
for, in that case, when the branch debits ics customers’ account, it receives the 
equivalent of morey which it can only receive on behalf of the holder of the cheque; 
and the receipt by the Talod branchis. thereZore, in law, receipt by the head office. 

Now treating the Talod branch and the head office as distinct banks, as I have 
pointed out before, there would be no receipt of money by the Head office until 
it either actually accepts the credit oz the Talod branch in respect of a particular 
cheque or there is a binding arrangement to accept the credit of the Talod branch 
and the Talod branch debits its customer ard credits the head office. Mr. Seervai 
appearing for the claimants offered to lead evidence to show that according to 
the usage and custom amongst banks, where the head office of a branch sends a 
cheque drawn on a branch for the purpose 2f collection, it requires the branch to 
ascertain whether the cheque is good for pay-nent, and if it is, to debit the customer 
and to credit the head office. The acceptance of the credit of a branch in advance 
is therefore a part of the usage and custom. of bankers. I, however, prevented 
Mr. Seervai from leading this evidence because in my opinion no Court would hear 
a bank to say that it was not prepazed to accept the credit of one of its own 
branches, who were its own agents and whsm it had set up in different localities 
for the purpose of carrying out banking business. In the case, therefore, of a 
cheque drawn on a branch, it must be assumed that the head office is under an 
obligation to accept the credit of its branch ; and if the cheque is honoured by the 
branch and the amount debited to the customer and credited to the head office, 
the head office must be deemed to have collected the cheque in the sense that they 
have received the equivalent of money. 

The position, therefore, in the present cese is that in so far as the cheque for 
Rs. 2,000 drawn by Sha. Manilal Narandas (Part of Ex. A) is concerned, the 
account of the customer at Talod was debited and the account of the head office 
was credited on February 16, 1947. Quite obviously, therefore, in respect of this 
amount the bank in liquidation were trustees for the claimants. The position 
with regard to the other two cheques requires further investigation, because, 
although these two amounts were debited to the account of the customers and 


1 [1912] A. C. 212, 219, 
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credited to the account of the head office on February 21, 1947, it would have to be 
ascertained at what hour of the day they were so debited. It is common ground 
that the petition for winding up was presented at 2-45 p.m. on that day. If, 
therefore, in the books of account of the Talod branch, the debit to the customers 
and the corresponding credit to the head office took place before 2-45 p.m. on 
that day, the bank in liquidation would be trustees for the claimants for these two 
amounts. If, however, no such entries were made before 2-45 p.m., they must 
rank only as ordinary creditors of the bank. In my opinion, in this case the credit 
note or the receipt thereof by the head office is not a matter of much consequence. 
The credit note is merely an intimation of the fact that the account of the head 
office has been credited at the branch. It does not, in my opinion, create any 
rights, or affect any rights already created. , I will, therefore, give liberty to the 
parties to prove when the two amounts of Rs. 2,000 and Rs. 1,000 were debited to 
the account of the customer at Talod and credited to the account of the head office 
at Talod branch. The claimants must have their costs of the chamber summons 
so far incurred and I order that the Official Liquidator do pay these costs. Costs 
of the official liquidator out of the assets. 

Order accordingly. 


Attorneys for claimants: Nandlal Patwari & Co; Bhaishankar Kanga & 
Girdharlal; Amin, Desai & Nanavati; D. G. Desat & Co.; Chhatrapati & Co.; 
Mohile & Parekh; Matubhai Jamtetram & Madan. 


Attorneys for Official Liquidator: Craigie, Blunt & Caroe. 


FEDERAL COURT. 


Present: Sir Hasilal Kania, Kt., Chief Justice, Mr. Justice Fast AU, Mr. Justice Patanjali Sastri, 
Mr. Justice Mehr Chand Mahajan and Mr. Justice Mukherjea. 


KISHORI SHETTY v. THE KING.* - 

Bombay Abkari Act (Bom. V of 1878, as amended by Bombay Act XIX of 1947), Sec. 148— 
Possession of foreign liquor-——Whether s. 14B ultra vires Bombay Provincial Legislature— 
Government of India Act, 1935, 7th schedule, list II, item 31, list I, item 19. 

Section 14B of the Bombay Abkari Act, 1878, as amended by Bombay Act XXIX of 
1947, is valid, even as regards possession of foreign liquor. 


AppEAL from the decision of the Bombay High Court reported at 52 Bombay 
Law Reporter 29, where the facts of the case are set out in full. 


Shiv Prasad Singh, with Sri ‘Narain Andley, instructed by Ranjinder 
Narain, for the appellant. 

C. K. Daphtary, Advocate-General, Bombay, with Pritam Singh Safeer, 
instructed by Ranjit Singh Narula, for the respondent. 2 


PaTANJALI SASTRI J. This isan appeal from a judgment of the High Court of 
Judicature at Bombay dismissing an appeal from a conviction and sentence by the 
Presidency Magistrate, Fifth Court, Bombay, for an offence under the Bombay 
Abkari Act (V of 1878). 

The appellant was charged with having in her possession, in contravention 
of the Act, a quantity of foreign liquor (While Label Scotch Whisky) in excess of 
the limit permitted under a Government notification dated July 20, 1948, issued 
under the Act, and she was convicted and sentenced to a term of three months’ 
rigorous imprisonment and a fine of Rs. 500, or in default to a further term of six 
weeks’ rigorous imprisonment. On appeal to the High Court her main contention 
was that the Provincial Legislature had no power under the Government of India 
Act, 1985, to legislate with respect to the possession of foreign eee and that 
section 14-B of the-Bombay Abkari Act, as amended by the Bombay Abkari 


* Decided, November 25, 1949. Appeal from Bombay. 


"592 THY BOMBAY LAW REPORTER, [TOL. LI. 


(Amendment) Act (XXIX cf 1947), in so far as it purported to restrict or prohibit 
the possession of such liquors was void and inoperative. These and other con- 
tentions raised on her behalf were rejected snd the conviction and sentence were 
confirmed, but in view of the constitutional cuestion involved a certificate under s. 
205 (I) of the Constitution Act was granted. The appellant has accordingly 
brought this appeal to have that question determined by this Court. . 

To appreciate the arguments advanced on behalf of the appellant, it 1s 
necessary to give a brief account of the histery of the Bombay Abkari Act. It 
was enacted in 1878 to 

“consolidate and amend the law relating to the import, export, transport, manufacture, sale 
and possession of liquor and of intoxicating drugs in the Presidency of Bombay”. 

The Act was amended from time to time and, ‘after the Constitution Act came 
into force, certain adaptations and modifications were made by the Government of 
India (Adaptation of Indian Laws) Order, 1987, to bring its provisions into accord 
with those of the Constitution Act as provided for in s. 298 thereof. One of such 
modifications was the substitution of naw definitions of the expressions ‘‘to import” 
and “to export.” Whereas these expressions previously meant simply the 
bringing into and taking out of the Presidency of Bombay, under the new cl. (10) 
of s. 8 they mean respectively the bringing into and taking out of the Presidency 

“otherwise than across a customs frontier as defined by the Central Government”. 


This modification had to be made because under the Constitution Act the exclu- 
sive power to legislate with respect to import snd export across such frontiers was in 
the Federal Legislature. Further amendments in the Act were effected in 1940 with 
a view to supersede a pronouncement by a Special Bench of the High Court in 
Chinubhai Lalbhai v. Emperor! that the Provincial Govermment had no power under 
s. 14-B to prohibit the possession of intoxicants as there was nothing in the Act, 
as it appeared to them, to suggest that total prohibition as a measure of social 
reform was contemplated by the Legislature. The Bombay Abkarie(Amendment) 
Act, 1940, was accordingly passed by the Governor of Bombay who had assumed 
legislative powers by a proclamation under s. 98 of the Constitution Act. Besides 
inserting in the preamble to the original Act words making it clear that it was part 
of the object of the Act to enforce the policy of prohibition, it effected two important 
amendments in s. 14-B which, before the arnendments, stood thus : 

“t 14-B. (1) No person not being a licensed manufacturer or vendor of any intoxicant or hemp 
and no licensed vendor except as authorised by his license shall have in his possession any quantity 
of any intoxicant or hemp in excess of such limit as the Provincial Government under section 17 
may declare to be the limit of retail sale, except under a permit from the Cellector : 

Provided that nothing in sub-section (1) shall extend to any foreign liquor, other than dena- 
tured spirit, in the possession of any common carrier or warehousemen as such, or purchased by 
any person for his bona fide private consumption and not for sale ; 

(2) Notwithstanding anything contained in sub-section (7) the Provincial Government may 
by notification in the Official Gazette prohibit the pcssession by any person or class of persons,. 
either throughout the whole Presidency or in any local area, of any intoxicant either absolutely 
or subject to such conditions as it may prescribe.” 


The amending Act deleted the proviso tc sub-s. (Z) and substituted in sub- 
section (2) the words “any individual or a class or body of individuals or the 
public generally ” for the words “ any person or class of persons”. That Act was 
repealed, but the amendmerts aforesaid were re-enacted by the Bombay Abkari 
(Amendment) Act, 1947, which was passed by the Provincial Legislature after the 
lapse of the Governor’s Proclamation under s. 98. The appellant attacks the 
validity of these amendments and, in particular, the deletion of the proviso to sub- 
s.(1), contending that the Provincial Legislature has no power to restrict or prohibit 
the possession of intoxicants imported from foreign countries. 

Now, under s. 100 of the Constitution Act, the Provincial Legislature has, 
subject to the other sub-sections of that section, the exclusive power tomake laws 


with respect to matters enumerated in list IT in the Seventh Schedule. Item 81 
of that List comprises 


1 [1940] Bom. 587, s.c. 42 Bom. L.R. 669, 8.B. 
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“ Intoxicating liquor and narcotic drugs, that is to say, the production, manufacture, 
possession, transport, purchase and sale of intoxicating liquors ,opium and other narcotic drugs.” 


subject to certain reservations not material here. Prima facie the offending 
provisions are within this legislative power. But counsel for the appellant drew 
attention to item 19 of list I which covers 


‘* Import and export across customs frontier as defined by the Dominion Government.”, | 


and argued that if “intoxicating liquors ” in item 81 of list II were held to include 
also liquors imported from abroad, then the Provincial Legislature, by prohibiting 
possession of such liquors by all persons, whether private consumers, common 
carriers, or warehousemen, could defeat the power of the Federal Legislature to 
regulate imports of foreign liquors across the sea or land frontiers of British India 
which are customs frontiers as defined by the Central Government and thus seri- 
ously jeopardise an important source of central customs revenue. As under s. 100 
of the Constitution Act the Provincial legislative powers under list IT were subject 
to the exclusive powers of the Federal Legislature in list I, the Bombay Act to the 
extent to which it trenched upon the subject of item 19 09f the latter list must, it was 
submitted, be vee rded as á nullity. We are unable to accede to this contention. 

As pointed out by this Court in Bhola Prasad v. The King-Empéror', the legislative 
power given to ‘the Provinces under item 81 of list II is expressed in wide and 
unqualified terms which in their natural and ordinary sense are apt to cover such an 
enactment as s. 14-B in its amended form, and we see nothing in the Federal 
Legislative List and more particularly in item 19 to lead us to cut down the full 
meaning of the Provincial ‘entry by excluding foreign liquors from its purview. 

There is, In our view, no irreconcilable conflict here such as would necessitate 
recourse to the principle of Federal Supremacy laid down in s. 100 of the Constitu- 
tion Act. Section 14-B does not purport to restrict or prohibit dealings in liquor in 
respect of its importation or exportation across the sea or land frontiers of British 
India. It p rts to deal with the possesston of intoxicating liquors, which, in the 
absence of limiting words, must include foreign liquor. It is far-fetched, in our 
opinion, to suggest that, in so far as the provision covers foreign liquors, it is 
legislation with res ee to import of liquors into British India by sea or land. 

Reference was made in this connection to the newly inserted part of the 
preamble to the Abkari Act as to the necessity of prohibiting, among other things, 
the “import” of liquor and to the provisions in the Act relating to “import” and 
“export” of ifittoxicants, as showing that the Act was and purported to be a direct 
encroachment on the Federal field. But, as already pointed out, the Government 
of India (Adaptation of Indian Laws) Order, 1987, af rought those provisions into 
accord with item 19 of the Federal legislative list by substituting new definitions 
in cl, (10), s. 8, and no question of coniet could therefore arise in regard to those 
matters. It may be that a general adoption of the policy of prohibition by the 
Provinces will lead to a fall in the import of foreign liquors and to a consequential 
diminution of the Central Customs revenue, but where the Constitution Act has 
given to the Provinces tegis islative power with respect to a certain matter in clear 
and unambiguous terms, the Court should not deny it to them or impose limitations 
on its exercise, on such extraneous considerations.. It'is now well settled that if 
an enactment, according to its true nature, its pith and substance, clearly falls 
within one of the matters assigned to the Provincial Legislature, it is valid not- 
withstanding its incidental encroachment on a Federal subject: Prafulla Kumar 
Mukherjee v. Bank of Commerce Lid., Khulna.? 

Reliance was placed by learned counsel on certain observations made obiter in 
Emperor v. Dantes?, where the learned Chief Justice delivering the judgment of a 
Special Bench expressed the view that, whilst the Provincial legislative power 
under item 81, extended to prohibiting possession of intoxicating liquors, “absolute” 
prohibition was beyond the powers of the Provincial Legislature, as 


‘ft destroys, indirectly, no doubt, but none the legs effectively, the right to import and export 
intoxicants across the sea frontier of Bombay”, 
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He saw 

“ no difficulty in reconciling the two items (Item 81 of List Il and Item 19 of List I) now in 
question by holding that the Provincial Legislature has no power to legislate ‘in respect of 
possession of intoxicants in such a way as to encroazh upon the right to import and export across 
the customs frontiers”, 


He did not, however, pause to indicate how the Provincial Legislature could 
limit possession at all without encroaching in that sense on the Federal power 
under item 19. Apparently, the learned Chief Justice thought that the test of 
validity was the degree of encroachment. This view cannot be accepted as correct. 
It has been pointed out by their Lordships of the Judicial Committee in the Khulna 
Bank case’, already referred to, that, whilst the extent of the encroachment by the 
Provincial Legislature is important for determining what is the pith and substance 
of the impugned Act, its validity cannot be determined “by discriminating 
between degrees of invasion.” 

For the reasons indicated we hold that s. 14-B of the Bombay Abkari Act, as 
amended by Bombay Act X XIX of 1947, is valid, and dismiss the appeal. 


Appear dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Shah. 
SHRIPAD GOPALKRISHNA CHANDAVARKAR v. SIDRAM 
SATAPPA DODAMANTI.* 
Civil Procedure Code (Act V af 1908), O. II, r. 2—Omission to sue for one of two allerrative reliefe— 
Whether plaintiff can file another suit for relief so omitted—Constructton. 

The operation of O. IT, r. 2 of the Civil Procedure Code, 1908, is confined to cases where the 
plaintiff is entitled to more than one relief ın rzspect of the same cause of‘action and not to 
cases where he is entitled to sue for one relief owt of many reliefs to which he may be entitled. 
Order II, r. 2, of the Code, therefore, creates a bar where only cumulative reliefs can be 
and are not asked for, and not where ane of the two alternative reliefs can be and is asked 
for in the first suit. 

Parmeshri Das v, Fatiria, followed. 
Hart Chand v. Mela Ram,’ not followed. 
Har Kaur v. Udham Singh,” referred to. 


Two mortgages in respect of certein survey numbers were executed by one’ 
Giracharya (defendent No. 1) in favour of Satappa who was the father of Shidram 
(plaintiff). The first mortgage was dated July 2, 1928 and was for a sum of Rs. 
8,500 and the second mortgage was executed on February 15, 1929 and was in 
respect of Rs. 800. 

The plaintiff filed a suit (No. 48 of 1984) in respectof the mortgage dated July 2, 
1928, claiming possession of the property kv virtue of a clause in the mortgage 
deed which empowered the mortgagee to obtzin possession. The suit was dismissed 
by the trial Court on the ground that full censideration had not been paid by the 
plaintiff to defendant No. 1. 

The plaintiff filed the present suit on February 16, 1942, to recover a sum of Rs. 
4,998 including interest due on the two mortgages against defendant No. 1, his 
sons (defendants Nos. 8 to 6) and Shripad (defendant No. 2) who was the auction 
purchaser at the execution of his own decree against Satappa’s right, title and 
interest in the suit property. 

The defendants inter alia contended that the suit was barred under O. II, r. 2, 
of the Civil Procedure Code, 1908, in view of Civil Suit No. 48 of 1984. 


1 (1947) L.R.74 I. A. 28, M. H. Kazi, Civil Judge (Jurior Division) 
s. c.49 Bom. L. R. 568. at Chikodi, in res Sows Suit No. 55 of 1942. 
1 Lah. 457, F.B. 


* Decided, January 6, 1950. Second ee 1 (1920) I.L 
No. 990 of 1946, from the decision of 2 10801 A.I.R, Lah. 528. 
. Palekar, Assistant Judge at Belgaum, Stes 3 ogo A.LR. Lah, 112. 
No. 3 of 1944, reversing the decree passe 
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Fhe trial Judge held that the claim in respect of the mo age of July 2, 1928, was 
barred under O. II, r. 2, of the Civil Procedure Code, and that the claim in respect 
of the mortgage of February 15, 1929, was not barred in law. He, therefore, found 
that a sum of Rs. 600 was due to the plaintiff in respect of the latter mortgage. 
In his Judgment he observed as follows :— T i 


“ The plaintiff filed the suit No. 48 of 1084 against defendant No. 1 and two others, to 
recover possession of the mortgaged properties for enjoyment in lieu of interest on the mortgage 
amount as per terms of the mortgage bond, exh. 85. But the plsintiff could not succeed in it 
as he had not paid the full consideration of exh. 85, as per exh. 92. The suit No. 48 of 1984 was 
for specific performance of the contract and I will have to see now, if plaintiff’s present suit is 
barred under Q. LI, r. 2, of the Civil Procedure Code. The learned pleader for the plaintiff argued 
that the Court should not grant the relief of the present suit in the suit No. 48 of 1984, so, the 
present suit was not barred under O. II, r. 2, of the Civil Procedure Code. We relied on Paran- 
godan v. Perumtoduka, 1. L. R. 27 Mad. 880 and Sardari Mal v. Hirde Nath, [1925] A. I. R. Lah. 
459 (2) in support of his argument. But the said rulings are not directly applicable to the present 
case. In Sardart Mai v. Hirde Nath the plaintiff in that suit was not entitled to the relief he 
sought (injunction) in his first suit, so, it was held in the subsequent suit for specific performance 
that the second suit was not barred under O. II, r. 2, on account of the filing of the first suit for 
injunction, In Parangodan v. Peramtoduka also it was held that if the relief claimed in the first 
suit was unenforceable, the second suit for different relief was not barred under O, II, r. 2, of the 
Civil Procedure Code. But in the present case, the plaintiff could have enforced the specific 
performance of the contract and also recovered his money at the time of filing the civil suit No. 
43 of 1984, exh. 92. At the time of filing the said suit, it was not impossible for the plaintiff to 
enforce the specific performance of the, contract by paying the balance of the consideration money 
of exh. 85. In the cases of above-mentioned rulings, the plaintiffs in them were not at all en- 

‘titled to get the relief they sought. 1 rely on Haram Singh v. Bhola Sing, [1921] A. I. R. Lah. 
309 and hold that the present suit is barred under O. 1J, r. 2, in respect of the mortgage bond 
of Rs. 8,500, exh. 85, as the plaintiff could have sought the relief of the present suit in Civil Suit 
No. 43 of 1984.” | 

On appeal the Assistant Judge held that the claim of the plaintiff in respect of 
the mortgage dated July 2, 1928, was not barred under O. II, r. 2, of the Code, and 
he, therefore, decreed the plaintiff’s claim-in full, observing as follows in his 
judgment :— 

“The simple question for consideration, therefore, is whether the cause of action for the 
present suit is the same as the cause of action for the last suit. If it is not the same as the cause 
of action for the last suit, obviously the bar under O. I, r. 2, will not operate. Now reading the 
document as a whole, to my mind the cause of action for these two suits must be held to 
be different and not one. The bond provides for two separate covenants. One is for the 
payment of the mortgage dues by sale of the property and personally. The other covenant is 
for delivering possession of the mortgaged property to the mortgagee for enjoyment of possession 
of the same in lieu of interest only. The latter covenant, in my opinion, is absolutely independent 
of the former covenant. ‘The last suit was based on this latter covenant for specific performance 
of the agreement for possession of the land. The plaintiff’s predecessor was entitled to take 
possession of the land under this covenant and defendant having failed to deliver the same he 
filed a suit for this relief only. The cause of action for the last suit thus was the failure on the part 
of the defendants to deliver posseasion to the plaintiff of the land for enjoyment in lieu of interest 
as provided in the mortgage deed. The cause of action for the present suit has nothing to do 
with this cause of action. The cause of action for the present suit is the failure on the part of the 
mortgagors to make the payment of the mortgage dues in accordance with the other term of the 
documents. In this view, I do not think the present suit can be held to be barred under Q. Il, 
r.2. I donot think that when the plaintiff's predecessor filed the last suit for possession of the land 
in order to enjoy the same in lieu of interest, there was an obligation on him to file a suit for 
recovery of the mortgage dues by sale of the mortgaged property. This is a case, in my opinion, 
in which the two causes of action are different ones though they arise from the same transaction 
In the view 1 take of the matter, I do not think that the present suit is barred either under 
O. TI, r. 2, or by the analogous provisions contained in s. 11 of the Civil Procedure Code,” 


Defendant No. 2 appealed to the High Court. . , 
G. P. Murdeshwar, and U. S. Hattangadi, for the appellant, . 
K. B. Sukķhtankar, for respondent No, 1. s l a 
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RAJADHYAKSHA J. This is a second appeal from a decree passed by the Assis- 
tant Judge at Belgaum modifying the decree of the trial Court and thereby 
decreeing the plaintiff’s suit in toto. 

The plaintiff filed the suit out of which this second appeal arises for zhe recovery 
of a sum of Rs. 4,998, including the interest due on two mortgages. The first mor- 
tgage, which is exh. No, 85 in the case, was dated July 2, 1928, and was for a sum 
of Rs. 8,500. The second mortgage, which is exh. No, 84in this case, was executed 
on February 15, 1929, and was in respect of a sum of Rs. 800. The two documents 
were executed by defendant No. 1 in favour of the father of the present plaintiff. 
Defendants Nos. 8 to 6 were the sons of defendant No.1; defendant No. 2, who 
is the appellant before us, was a purchaser at an auction sale in execution of his 
own decree against the mortgagor’s right, title and interest in the property, and 
as such he was impleaded as a party to the suit. It appears that prior to the 
institution of this suit, the plaintiff had fledsuit No. 48 of 1984 claiming possession of 
the property by virtue ofa clause in exh. No. 85, which empowered the mortgagee to 
obtain possession. That suit was dismissed by the trial Court on the ground that full 
consideration had not been paid by the plaintiff to the defendant. Thereafter the 
present suit was filed, and the principal contention taken by the defendants was 
that this.suit was barred under O. IT, r. 2. Several other contentions were also 
raised, but they are not material for the purposes of this appeal. The trial Court 
held that the claim in respect of the dues under exh. No. 85 was barred under 
O. I, r. 2, of the Civil Procedure Code, though not barred by the other contentions 
taken by the defendants, namelv, bar under s. 67A of the Trausfer of Property Act 
and res judicata. The learned trial Judge held that in respect of the dues under 
exh. No. 84, the plaintiff’s claim could noz be said to be barred. In respect of 
that mortgage he found that Rs. 600 were due to the plaintiff, and accordingly he 
passed a decree in favour of the plaintiff for that amount with proportionate costs. 

Against that decree the plaintiff filed a first appeal, being Appeal No. 8 of 1944, 
in the District Court at Belgaum. ‘The learned Assistant Judge*who heard the 
appeal was of opinon that in respect of the claim of the plaintiff under exh. No. 85 
his suit could not be said to be barred under O. II, r. 2. Accordingly he modified 
the decree of the trial Court and allowed the plaintiff his claim in respect of the 
first mortgage also. The result was that the plaintiff’s claim was decreed in full. 
It is against that decree that defendant No. 2 has come to this Court in second 
appeal. 

Pit has been contended by Mr. Murdeshwar on behalf of the appellant that the 
learned Judge of the Court below was in error in holding that the bar under O. II, 
r. 2, did not apply. In order to appreciate this argument one has got to have 
regard to the actual terms of the mortgage deed. After reciting that Rs. 8,500 
had been received by the mortgagor, the dccument goes on to say as follows: 

‘t The date promised for payment is 8, three vears from this day. 1 shall pay the entire 
principal and interest of years and take back this deed with endorsement regarding payment 
thereon. If I fai] to make payment at the vromised time I will pay the entire amount together 
with the interest for the period (days) which has ther elapsed whenever you demand payment and 
take back this deed with the endorsement regarding payment. I will not fail ta do this. For 
the said sum and for the amount of interest thereon I have mortgaged under a simple mortgage 
the below mentioned ‘Rayatava’ lands belonging to me and under my vahiwat, situate in the 
forest of mouje village Chikodi (then follows the description of the property mortgaged). 

“I have conveyed under a simple mortgage deed the above-mentioned three strips of land, 
which are whole sub-division numbers, known as ‘Randa Rottiya Maradi”, for the said sum and 
for the interest thereon and have retained svith me the possession of the property. But if I fail 
to pay intime your entire amount you should get the property conveyed under the simple mortgage 
sold through the Court and get your whole amount paid. If there be any deficit I shall make 
good the same personally and from my other estate. I shall not ina any way fail to do so. Or 
you should get possession of the aforesaid. property given under simple mortgage and go on 
enjoying it in lieu of interest on the aforesald principal amount.”’ 


“According to the view taken by the learned trial Judge in respect of this document, 
the institution of the earlier suit for possession barred the institution of the present 
suit, because under the same cause of action two reliefs which could have been 
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claimed in the earlier suit had not in fact been claimed, and the relief for the sale 
of the property could therefore be said to have been relinquished under O. I, r. 2. 
The learned appellate Judge was of the opinion that there were two independent 
causes of action. The learned Judge thought that the bond provided for two 
covenants, one was for payment of the mortgage dues by sale of the property and 
personally, and the other covenant was for delivering possession of the mortgaged 
property to the mortgagee for enjoyment or possession of the same in lieu of 
interest only. In his opinion the two covenants were entirely independent of each 
other. He thought that the earlier suit was based on the second covenant for 
specific performance of the agreement for possession of the land, while the present 
suit was under the first covenant which entitled the mortgagee, on the failure of the 
mortgagor to make payment of the mortgage dues, to ask for the sale of the 
property. As inhis opinion the causes of action in respect of the two reliefs were 
different, the bar under O. II, r. 2, could not apply, because O. II, r. 2, in terms 
refers to a person being entitled to more than one reliefs in respect of the same 
cause of action. 

It has been contended by Mr. Murdeshwar on behalf of the appellant that the 
cause of action in this case was the same as in the earlier suit, namely, the failure 
of the mortgagor to pay the principal due and the interest thereon at the end of 
three years. We think that Mr. Murdeshwar is right in his submission, because the 
cause of action in respect of both the reliefs was the same, namely, the failure of 
the mortgagor to pay the principal amount due and the interest thereon at the 
end of three years. This cause of action gave rise to two reliefs which were in the 
alternative. The question, therefore, arises whether the bar under O. II, r. 2, 
can apply when the reliefs sought are not cumulative but are in the alternative. 

It is quite’clear from the terms of the mortgage deed that on the failure of the 
mortgagor to pay the amounts due under the mortgage at the end of three years 
the mortgagee had two alternative remedies. He was entitled to get the property 
conveyed under the mortgage deed sold through Court and thus to recover the 
amounts due to him. In the alternative he was entitled to get possession of the 
property given under the simple mortgage and to go on enjoying it in lieu of the 
interest on the principal amount. Ifhe resorted tothe second remedy, presumably 
the mortgagee was to continue in possession of the property for a term of sixty 
years or until the mortgagor chose fo redeem the property. It is thus clear that the 
two remedies which were given to the mortgagee were alternative remedies, and 
Mr. Murdeshwar does not dispute this interpretation put upon the mortgage deed. 
But his contention is that when the mortgagee filed suit No. 48 of 1984 claiming 
possession of the property by virtue of the second covenant, he should have asked in 
the same suit for the alternative relief to which he was entitled under the mortgage 
deed; and he argues that his failure to do so debars the mortgagee from institut- 
ing a fresh suit for the first relief. 

- Now looking at the plain wording of O. II, r. 2, sub- r. (3), it seems to us that the 
proper construction to be placed on that sub-rule is that a person entitled to more 
than one relief in respect of the same cause of action must sue for all or any of such 
reliefs ; but if under an instrument under which he claims he can only sue for one 
of two or more alternative reliefs, then bar under O. IT, r. 2 does not apply. Itis 
not the mere existence of more than one relief only that brings the bar under O. 
II, r. 2, into operation. If he is entitled to more.than one cumulative reliefs, but 
sues for only some of those reliefs and does not ‘choose to sue for the remaining 
reliefs, then his right.to sue for the latter reliefs is barred under O. II, r. 2. If on 
the other hand he is entitled to only one relief out of-several alternative reliefs and 
he sues for one of them, his remedy to sue for other alternative reliefs is not barred, 
for he cannot be said to have been entitled to more thanone relief. This construc- 
tion of the rule is in conformity with a full bench decision of the Lahore High 
Court in Parmeshri Das v. Fakiria!. That was also a case where a suit had been 
filed on a.mortgage. The mortgage was without possession, but the mortgagor 
promised to pay Rs. 40 per annum on account of interest. The stipulation in the 
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mortgage deed was to the effect that in the event of the failure of the mortgagor to 
pay interest, the mortgagee would have the option of either suing for interest then 
due or taking possession of the property mortgaged to him and keeping it in lieu of 
the principal and interest due. In 1906 th= mortgagor committed a breach of the 
stipulation as to the payment of interest with the result that the mortgagee chose 
the alternative of suing for interest and obteined a decree for the amount then due 
to him. The mortgagor again made a default, and the mortgagee then sued for 
the possession of the mortgaged property. A question arose as to whether the 
rule of procedure embodied in O. I, r. 2, operated as a bar to the second suit for 
possession. Sir Shadi Lal C. J., who delivered the judgment of the full bench, 
observed as follows (p. 462): 

‘tAs we read the document we think that there can be little doubt that the mortgagee could, 
when he brought the earlier suit, have sued eith=r for interest or for possession, but was not 
entitled to include in the same suit both the claims, And if under the terms of the instrument, 
which regulates the jural relations of the parties, he could not have claimed both the reliefs at 
one and the same time, then it would be futile to contend that he omitted to sue in respect of, 
or intentionally relinquished, any portion of the clzim which he was then entitled to make..... 
It is clear that the two claims were naturally exchisive, andifweuphold the contention of the 
defendant, we would have to hold that the plaimtif? was bound to include in his previous 
suit a claim for possession. This view would contravene the terms ofthe contractenteredinto by 
the parties. It would mean one of the. two thing: : (a) that the mortgagee was entitled to sue 
for possession as_well as interest, a right not conferred upon him by the instrument or (b) that he 
was bound to sue, at any rate, for pcasession in the event of a default by the mortgagor; which 
would deprive him of the option conferred by the covenant. In either case we should be reading 
into the instrument a provision which not only does not exist there but would run counter to an 
express stipulation entered into by the parties. It is beyond doubt that nosound interpretation 
of: the law of procedure should lead to such an absurd result. 

The object of the rule embodied in Order. 11, rule 2, is to avoid the splitting cf claims and to 
prevent further litigation. The rule is based upon the salutary doctrine contained in the maxim 
nemo debet Lis vexri pro una et eadem causa. We fail to see how a person’can complain of being 
twice vexed in respect of the same cause, when he has himself given his adversary the option of 
making one claim or the other but has not conferred upon him the right to make both the claims 
at the same time.” 


With respect we are in agreement with the coservations of the learned Chief Justice 
and we think that the operation of O. II, r. 2, is to be confined to cases where the 
plaintiff is entitled to more than one relief in respect of the same cause of action and 
not to cases where he is entitled to sue for ane relief out of many reliefs to which 
he may be entitled. In other words we think that O. H, r. 2, creates a bar 
where only cumulative reliefs can be and arz not asked for, and not where oneof the 
two alternative reliefs can be and is asked for in the first suit. 

A case practically on all fours with the ore that we have to decide is to be found 
in Har Kaur v. Udham Singh’. Inthatcase a mortgage provided that the mortgage 
was to be for the duration of certain period, and that at the end of this period, the 
mortgagee- could either claim possession or recover the mortgage money with 
interest at the rate agreed upon. It was held that the mortgagee’s failure in a 
suit for possession to-claim the relief for tie recovery of the money due on the 
mortgage did not preclude him from asking for the relief in a subsequent suit. 
Because the right of the mortgagee to encer into possession and at his option 
convert a simple mortgage into a usufructuary mortgage was entirely apart from 
the right to demand payment by realizat-on of the security and therefore an 
independent covenant. The learned Judges in that case pointed out that the two 
covenants were entirely distinct. But although the covenants were different, the 
reliefs under the two covenants arose out of the same cause of action. It was held 
that because the two reliefs were in the alternative, the failure in the first suit to 
ask for the relief in the alternative did not prevent the second suit being filed.for 
the relief which was not claimed in the earlier suit.” `- 

Our attention has been invited to a decision of the Lahore High Court in Hari 
Chand v. Mela Ram’, in which it was held that the mere fact that the reliefs 
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claimable were in the alternative did not prevent the application of O. II, r. 2. 
That was, however, a decision of a single Judge and was clearly contrary to the 
decision of the Full Bench in Parmeshri Das v. Fakiria. The learned Judge has 
attempted to distinguish the full bench case from the case with which he was dealing, 
but. with respect we are unable to follow the distinction drawn by the learned 
ee We prefer to follow the decision of the Full Bench in Parmeshri Das v. 
ria. 

We therefore think that O. II, r. 2, was no bar in this case to the filing of the 
present suit, and that the view taken by the learned Assistant Judge is correct. ` 

The. appeal will, therefore, be dismissed with costs, 


Appeal dismissed. 





` 


Before Mr. Justice Rajadhyaksha and Mr. Justice Shak. : 
VISHNU PANDU YADAV v. MAHADU BABURAO YADAV PATIL.* 
Hindu law—Adoption—Divesting of estate—Heir of last male holder effecting sale cf property— 

Whether sale binding on subsequently adopted son—Effect of relinquishment by widow—Female 
heir inheriting property absolutely, whether entitled to dispose of il. 

A was the sole surviving coparcener in a joint Hindu family, which originally consisted of 
his father and his brother B. On A’s death the property held by him devolved upon his 
mother BA as his heir. Four days before her death BA relinquished her interest in the proper- 
ty in favour of her daughter D. Afterthe deathof BA, B’s widow BH filed a suit against 
D contending that her husband was the last male holder of the property and accordingly 
she was the heir to the property and that D had no right or interest in it. There was a 
compromise decree in the suit whereby certain lots in‘the property were given to BH. BH 
sold some of those lots to D and D in her turn sold them to the'defendants. BH thereafter 
adopted the plaintiff to her husband and he filed a suit against the defendants for possession 
of the lots purchased by them :— l 

Held, (1) that the effect of the relinquishment of the property by BA was to accelerate the 
estate which D would have obtained on BA’s death and that thé relinquishment was not 
an alienation of the estate by BA for a lawful purpose so as to give D an indefeasible title to 
the property ; 

(2) that the plaintiff was entitled on his adoption to take all property in the hands of D 
subject to such alienations as had been lawfully effected either by A or BA or D; 

Anant Bhikappa Patil v. Shankar Ramchandra Patil,’ applied. 

Bhubaneswari Debi v. Nilkomul Lahiri? and Jivaji Annaji v. Hanmant Ramchandra,* 
distinguished. 

ase Bajirao v. Ramkrishna‘, referred to. 

(8) that the defendants who were the alienees from D were not liable tobe divested by 
the plaintiff; and 

(4) that D, flotwithstanding her being a female heir, was entitled to dispose of the property 
as she was entitled to take the estate of A absolutely. 


“THE parties to the suit were represented in the following genealogical tree. 


Hanmant 
i == Bayaja 
| | 
Babu r Anna : Dhondubai 
= Bhagirt i ite = i 
(deft. No. 5) Banubai (deft. No. 2) 
` . xa Pandu 
Madhu ' o] 
(plaintiff) Í ~ Vishnu 
(deft. No. 1) 


One Hanmant and his two sons Babu and Anna formed a joint Hindu family. 
‘They owned certain immovable properties at Mouje Tambave, Taluka Walawe, in 


* Decided, January 23, 1960. First Appeal g. c. 46 Bom. L, R. 1. 
‘No, 161 of 1947, from the decision of M.T. 2 (1885) L. R. 12 1. A. 187. 
Mehta, Civil Judge (Senior Division) at 8 (1949) 52 Bom. L, R. 527, F.B, 
Satara, in Special Suit No. 6 of 1846. 4 [1941] Nag. 707. 
1 (1048) L. R. 70 I. A. 282, 
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the Satara district. Babu died on September 28, 1907, leaving his widow Bhagirthi 
(defendant No. 5). Hanmant died on October 9, 1907, leaving him surviving 
his widow Bayaja, a daughter Dhondubai and his son Anna. Anna died unmarried 
on November 8, 1907, and the properties held by him devolved upon Bayaja his 
mother as his heir. Bayaja died on April 11,1910. Four days before her death she 
had relinquished her interest in the properties in favour of her daughter Dhondubai. 

After the death of Bayaja, defendant No. 5 filed a suit against Dhondubai on 
October 29, 1910, contending that her husband Babu was the last male holder of 
the properties in the possession of Dhondubai, that she was the heir to the property 
left by Babu and that Dhondubai had no right or interest in the prcperty. This 
suit ended in a compromise and a consent deczee was passed on June 12, 1912, under 
which defendant No. 5 was given lots Nos. 1 to 8, 17,18, 19, 20 and a half share in 
lot No, 21 in the suit properties. The remaining properties comprising lots Nos. 
9 to 16 and a half share of lot 21 remained with Dhondubai. 

On June 21, 1912, Bhagirthi sold lots Nos. 17 and 18 to one Krishna (defendant 
No. 8). On March 18, 1918, Bhagirthi sold to Dhondubai lots Nos. 1 to 8, 19, 20 
and a half share of lot No. 21. On the same day Dhondubai sold the properties 
purchased by her from Bhagirthi to Pandu, husband of her daughter Banubai 
(defendant No. 2). Defendant No. 2 and herson Vishnu (defendant No.1) became 
owners of these properties on the death of Pandu. 

On June 28, 1988, Bhagirthi adopted Madhu (plaintiff) as a son to her husband 
Babu. Dhoridubai died on October 16, 1988. 

On February 27, 1946, the plaintiff filed the present suit against defendants Nos. 
1 and 2 for possession of lots Nos. 1 to 16 and against defendants Nos. 8 and 4 
as alienees of lots Nos. 17 and 18. 

The trial Judge passed a decree in favour of the plaintiff for possession of lots 
Nos. 1 to 18, holding inter alia that the plaintiff was entitled to obtain possession 
of the properties of Anna which had devolved upon Dhondubai and that he was 
not bound by any alienations which may have been made, by Uhondubai. He 
observed as follows in his judgment :— 

‘It is clear that though on the death cf Anna the family properties had vested in Bayajabai 
and though she had surrendered them to her daughter Dhondubai by exh. 54, the possibility of 
continuation of Babu’s line was there so Jong as defendant No. 5 was alive and adoption by 
defendant No, & of the present plaintiff did divest Dhondubai of the properties. The effect of 
the surrender was merely to accelerate inheritance by Dhondubai from her brotber Anna. She 
could not, therefore, be in a better position thar that she would have occupied by direct 
inheritance from Anna. In that case, it is clear tbat plaintiff would have divested her of her 
property on the strength of the decision in 52 I. A. 282 and the same reasoning wil apply though 
Dhondubai got tke properties by virtue of the surrnder, exh, 54. No case directly in point was 
cited for the defendants in support of the conter.zion that the surrender Mm exh. 54 was not 
affected by adoption of plaintiff by defendant No, 2, but applying the principle laid down in the 
Privy Council case referred to above, there seems to Se no escape from the conclusian that whether 
Dhondubat got the properties by inheritance from Anna or under the deed of gift exh. 55, she got 
the properties subject to being divested on adoption of a boy by defendant No.5. Itis, therefore, 
clear that plaintiff is entitled to all the properties in sujt.” 


Defendants Nos. 1 and 2 appealed to the High Court. 


P. V. Kane and N. M. Shanbhag, for appellant No. 1. 
N. M. Shanbhag, for appellant No. 2. 

A. G. Desai, with G. A. Desai, for respondent No. 1. 
Pochaji Jamshedji, for respondents Nos. 8 and 8. 


SHAH J. This is an appeal against a decree of the Civil Judge, Senior Division, 
Satara, in Special Suit No. 6 of 1946. The plaintiff, as an adopted son of one 
Baburao, filed the suit for possession of iterns Nos. 1 to 18 as described insch. A 
annexed to the plaint, and for recovery of mesne profits for three years prior to 
the date of the suit at the rate of Rs. 245 per annum and for future mesne profits at 
the rate of Rs. 400 per annum from the defendants. The learned trial Judge has 
passed a decree in his favour awarding him possession of lots Nos. 1 to 18, and Rs. 
645 by way of mesne profits for three years prior to the date of thesuit have been 
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awarded against defendants Nos. 1 and 2, Rs. 90 against defendants Nos. 8 and 4, 

and future mesne profits at the rate of Rs. 850 from defendants Nos. 1 and 2 and 
Rs. 50 from defendants Nos. 8 and 4. Mesne profits after the date of the decree 
are ordered to be ascertained under-O. XX, r. 12, cl. (c), of the Civil Procedure 
Code. It is against this decree that defendants Nos. 1 and 2 have come in appeal. 

One Hanmant died on October 9, 1907. He had two sons and one daughter by 
name Dhondubai. He had a wife by name Bayaja. Babu, the eldest son of 
Hanmant, was the first to diecon September 28, 1907. After him Hanmant died on 
October 9, 1907, and about a month thereafter Anna, the second son of Hanmant, 
died on November 8, 1907. Babu died leaving him surviving his widow Bhagirthi, 
whois defendant No. 5 in the present litigation. Hanmant’s widow Bayaja survived 
him. Annadiedunmarried. Bayajadiedon April11,1910. On the death of Bayaja, 
Dhondubai the daughter of Hanmant became the owner of the property by inheritance 
to Anna, who was the last male holder. After the death of Bayaja, suit No. 2782 of 1910 
was filed by Bhagirthi on October 29, 1910, against Dhondubai contending that her 
husband Baburao was the last male holder of the properties in the possession of Dhon- 
dubai and accordingly she (Bhagirthi) was heir tothe property left by Baburao and 
that Dhondubai had no right or interest in the property. During the pendency of 
that suit Bhagirthi and Dhondubai arrived ata compromise, which was recorded as 
a consent decree on June 12, 1912, whereby Bhagirthi was given lots Nos. 1 to8 and 17 
and 18 in the present suit and three other properties which are referred to in the 
present suit as lots Nos. 19 and 20 and a half share of lot No. 21. The remaining 
properties, that is, lots Nos. 9 to 16 and a half share’of lot No. 21 remained with 
Dhondubai. On June 21, 1912, Bhagirthi sold to defendant No. 8 lots Nos. 17 
and 18 of the properties which she had acquired under the consent decree. On 
March 18, 1918, Bhagirthi sold to Dhondubai for a sum of Rs. 1,000 lots Nos. 1 to 8 
and 19 and 20 and a half share of lot No. 21. On the’same day Dhondubai sold 
the properties purchased by her from Bhagirthi to Pandu, the father of defendant 
No. 1. Defendants Nos. 1 and 2 have become the owners of those properties sold 
by Dhondubai on the death of Pandu. As a result of the alienations Bhagirthi did 
not retain any interest in the properties of Anna which.she acquired under the 
consent decree. Defendants Nos. 1 and 2 became the owners of lots Nos. 1 to & 
and 10 to 19 and 20 and a half share in lot No. 21 under the sale deed dated March 
18, 1918, executed in their favour by Dhondubai. 

On June 28, 1988, Bhagirthi, the widow of Babu, adopted the plaintiff Mahadu 
as a son to her deceased husband. Dhondubai died thereafter on October 16, 1988, 
and the properties which she had inherited from Anna and had remained undisposed 
of were claimed by defendant No. 2 Dhondubai’s' daughter as an heir. The 
plaintiff Mahadu thereafter filed the present suit against defendants Nos. 1 and 2, 
daughter’s son and daughter respectively of Dhondubai for possession of Anna’s 
properties, i. e. lots Nos. 1 to 16, and against defendants Nos. 3 and 4 as the alienees 
of lots Nos. 17 and 18. Bhagirthi was impleaded as defendant No. 5. It was the 
case of the plaintiff that properties lots Nos. 19 and 20 were watan properties and 
were in his possession at the date of the suit, as the watandar. It is his case also 
that property lot No. 21 was in his possession and therefore he did not make any 
claim against the defendants in that respect. The learned Judge in the Court below 
granted a decree in favour of the plaintiff for possession of lots Nos. 1 to 18 on the 
ground that whatever may have been the result of the litigation between Dhondubai 
and Bhagirthi, the decree passed in that litigation did not bind the plaintiff. He 
held that the plaintiff was entitled to obtain possession of the properties of Anna 
which had devolved upon Dhondubai and that he was not bound by any alienation 
which may have been. effected by Dhondubai. 

It is urged by Dr. Kane on behalf of defendants Nos. 1 and 2 that the plaintiff is 
notentitled to divest the estate which was already vested in them, either as 
transferees from Dhondubai or as heirs of Dhondubai. It is urged that even 
though. the plaintiff’s adoption was valid, the plaintiff was not entitled to obtain 

ession of the properties in suit, especially properties lots Nos. 1 to 16 which were 
in the possession of the appellants, inasmuch as the property had devolved upon 
Dhondubai as an heir of Anna, the last male holder, and the subsequent adoption of 
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the plaintiff which had the effect only of introducing a nearer heir to Anna would 
not in law be sufficient to divest the estate vested in them. Reliance was placed 
upon a decision cf their Lordships of the Privy Council in Bhubanesmari Debi v. 
Nilkomul Lahiri, and a decision of a full bench of this Court in Jivaşi Annajt v. 
Hanmant Ramchandra?. It was furtner urged by Dr. Kane that, even if the 
plaintiff acquired rights to the property of Anna as a coparcener in the joint family, 
by reason of his adoption by Bhagirthi, he was not entitled to divest defendants 
Nos. 1 and 2 of the properties sold by Dhondubai to them on March 18, 1918. 
Defendants Nos. 8 and 4, who are alienees in respect of lots Nos. 17 and 18, have 
not preferred any appeal against the decree of the trial Court, but Mr. Pochaji 
Jamsedji on behalf of defendant No. 4 has contended that if the decree of the 
trial Court was to be set aside on either of the grounds urged by Dr. Kane, his 
clients should be given the benefit of the reversal of the decree, even though no 
appeal has been preferred against the decree of the trial Court by his clents. 

` Now out of the properties in suit lots Nos. 1 to 14 are non-watan or rayatwari 
lands, whereas lots Nos. 15 to 18 are watan lands governed by the provisions of 
the Bombay Hereditary Offices Act. Lots Nos. 19 and 20, of which the plaintiff 
claimed to be in possession at the date of the suit, are also watan Jands. Lot No. 21 
is a residential house, half of which fell under the terms of the compromise decree 
dated June 22, 1912. to the share of Dhondubai and the other half fell to the 
share of Bhagirthi, and Dhondubai under the sale deed dated March 18, 1918, 
sold her half share in lot No. 21 to defendants Nos. 1 and 2, 

On the finding of the trial Court, which has not been challenged before us, 
Anna was the last surviving coparcener of the joint family, which originally 
consisted of Hanmant and his two sons. On Anna’s death the properties held by 
him devolved upon Bayaja his mother as his heir. It is stated that four days 
before her death Bavaja relinquished her interest in the property in favour of 
Dhondubai, and Dhondubai became entitlec to the properties by reeson of the 
relinquishment. It was urged that the properties having been relinquished by 
Bayaja in favour of Dhondubai there was an alienation by Bayaja for a lawful 
purpose and consequently Dhondubai acquired an indefeasible title to the property 
and it was not liable to be defeated by reason of a subsequent adoption by a widow 
of the joint family to which Anna the last male holder belonged. In our view the 
only effect of the relinquishment was to accelerate the estate which Dhondubai 
would have obtained on Bayaja’s death. It was not, strictly sp2aking, an 
alienation of the estate by Bayaja but a voluntary act of extinction of her own 
estate. Consequently the relinquishment would not have the effect of bringing the 
present case within the rule that where an heir to the estate of a sole surviving 
coparcener has alienated property for a lawful purpose, the alienee acquires an 
indefeasible- title and is entitled to retain tke property contrary to the claim of 
an adopted son by a widow of the joint family. 

It was further urged that under the Hindu law as well as under other systems 
of law an estate never remains in ab2yance; and on the death of Anna if the 
property vested in Hayaja for a Hindu widow’s estate, and after her death, 
civil or natural, the property devolved upon Dhondubai as the heir of-Anna, the 
adoption of the plaintiff by Bhagirthi had not the effect of taking the property 
away from Dhondubai and vesting it in the plaintiff. It was argued that the 
property having vested in Dhondubai when the succession opened, the subsequent 
adoption of the plaintiff which had the effect of bringing into existence an heir 
of Anna nearer in degree to Dhondubai did not have the effect of reopening succes- 
sion to Anna. The heirs, it was contended, must be ascertained as at the death of 
Anna, and the ascertainment of heirs on the death of Anna could not be postpdned 
during the lifetime of Bhagirthi who was entitled to adopt but wko had not 
adopted during the lifetime of Anna or even during the lifetime of Bayaja. In 
support of these contentions reliance is placed upon Bhubaneswari Debi v. Nilkomul 
Lahiri and the decision of this Court in Jivaji Annaji v. Hanmant Ramchandra. 
Now the submission made by Dr. Kane proceeds upon the assumption that the 
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right of the plaintiff. to the estate arose for the first time on his adoption on June 
28, 1988. Itis now well settled that a son adopted by a Hindu widow acquires an 
interest in the estate to which his adoptive father was entitled not from the date of 
his adoption, but his adoption relates back to the date of the death of his adoptive 
father and he is entitled to claim that estate, subject to all lawful alienations 
effected since the death of the adoptive father and before the date of his adoption. 
The estate in the hands of the last or the sole surviving co-parcener was subject 
to an incident that his interest was liable to be divested by reason of an adoption 
by a widow of the family, and that incident continued to attach to the property 
even after the property had devolved upon the heir of the last male holder. As 
stated by their Lordships of the Privy Council in Anant Bhikappa Patil v. 
Shankar Ramchandra Patil’ (p. 288) : i 

“ Keshav’s right to deal with the property as his own would not be impaired by the mere 
possibility of an adoption (See Veeranna v. Sayamma*). But in his lifetime adoption by the 
widow of g collateral coparcener would have divested him of part of his interest, and the same 
right to adopt subsisting after his death must, in their Lordships’ view, have qualified the interest 
which would pass by inheritance from him.” 

The case in Anant Bhikappa Patil v. Shankar Ramchandra Patil, to which I have 
referred, was a case in which one Keshav, son of Bhikappa, was the last male 
owner of certain property, which included watan property. Keshav was the sole 
surviving coparcener of the joint family to which he belonged. He was also 

ossessed of two items of property which he had inherited from his uncle Narayan. 
Keshav died in the year 1917, and thereafter his mother Gangubai adopted Anant, 
the plaintiff, in the year 1980. - In the meanwhile the properties of Keshav which were 
watan properties had devolved upon Shankar, a distant agnatic relation of Keshav. 
Anant on his adoption by Gangubai claimed to be a brother of Keshav andas such 
entitled to the properties which were of the ownership of Keshav at the time of his 
death. Their Lordships of the Privy Council held that Anant was entitled to all 
properties—joint family as well as separate—of Keshav. Inouropinion, the present 
case would, subject to certain exceptions, which will be hereafter mentioned, be 
governed by the principle of the decision in Anant Bhikappa v. Shankar Ramchandra 
Patil. Bhagirthi was a widow of the joint family to which Anna belonged and of 
which Anna was the sole surviving co-parcener. On the succession opening to the 
estate of Anna the property devolved upon Dhondubai. But so long as Bhagirthi, 
a widow of the joint family to which Anna belonged, was alive, Dhondubai’s 
estate was liable to be defeated by an adoption by Bhagirthi. Their Lordships 
of the Privy Council in Anant Bhikappa Patil v. Shankar Ramchandra Patil approved 
of the view of the Nagpur High Court in Bajirao v. Ramkrishna’ to the following 
effect (p. 717) : 

‘We regard it as clear that a Hindu family cannot be finally brought to an end while it is 
possible in nature or law to add a male member to it.. The family cannot be at an end while 
there is still a potential mother if that mother in the way of nature brings in a new male member.” 
In the present case Bhagirthi was, to use the expression uséd by their Lordships of 
the Nagpur High Court, ‘a potential mother’ and in the way of law entitled to 
introduce a new male member in the family, and she did so introduce the plaintiff 
as an adopted son in the family. The plaintiff’s right to represent the family 
commenced as from the date of his adoptive father’s death subject to lawful 
alienations effected by the holders of the property for the time being before the 
date of his adoption. ` 

The case in Bhubaneswari Debi v. Nilkomul Lahiri was .a case from Bengal. 
There were three brothers-by name Rammohan, Kalimohan and Shibnath. 
Rammohan died leaving a widow Chandmoni, his brother Kalinath and his brother 
Shibnath. Nilkomul was the son of Kalimohan and Bhubaneswari was the wife 
of Shibnath. Shibnath died on May 28, 1861, leaving him surviving his widow 
Bhubaneswari, and Bhubaneswari adopted Jotindra Mohan in the year 1870. 
On the death of Rammohan his property devolved upon Chandmoni, and upon her 
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death Nilkomul was the nearest heir to the estate, Kalimohan having died before 
Chandmoni. Jotindra Mohan claimed on his adoption a half share in the property 
left by Rammohan, on the ground, that by reason of his adoption he stood in the 
same degree of relation to Rammohan as Nilkomul, who had originally inherited 
the estate. Their Lordships of the Privy Council gave several reasons for reject- 
ing the claim of Jotindra Mohan, and one of the reasons given was that the estate of 
a Hindu on his death vests in his nearest hei and does not remain in abeyance for 
a nearer heir to come into existence, who would be either able to take the property 
or to share it with other persons who were the heirs at the date when the succes- 
sion opened. Their Lordships stated (p. 147I): 

«According to law as laid down in decided cases, an adoption after the death of a collateral 
does not entitle the adopted son to come in as heir of the collateral.” 
The collateral who died was Rammohan and his estate had devolved upon Nilkomul 
and the subsequent adoption of Jotindra Mohan by Bhubaneswari as a son to 
Shibnath had not the effect of divesting, wholly or partially, the interest of 
Nilkomul. That case, however, would have no application to the facts of the 
present case. The property in the case before their Lordships of the Privy Council 
was separate property of Rammohan. There obviously was no widow of another 
coparcener in the joint family of which Rammohan was the last or the sole 
surviving coparcener, who could have on adoption introduced a new coparcener and 
who would have been entitled to continue the joint family. The facts of the full 
bench decision in Jivaji Annaji v. Hanmant Ramchandra’ are practically the same 
as Bhubaneswari’s case. One Krishnappa had five sons, Keshav, Annappa, 
Bhimrao, Apparao and Madhav. After Krishnappa, Bhimrao and Apparao died as 
members of a joint family without leaving any lineal male descendants. The 
three surviving sons Keshav, Annappa and Madhav, divided the properties of the 
joint family amongst themselves. On Kesnav’s death his son Vishnu became 
entitled to Keshav’s 1/8rd share in the property. Annappa died inthe year 1901 
leaving him surviving his widow Tungabai. Madhav ie in the year 1903. 
Thereafter Tungabai adopted Jivaji on July 18, 1922. In the meanwhile Vishnu 
having died, his properties devolved upon a cistant kindred Hanmant. Hanmant 
thereafter filed a suit against Jivaji, who had possessed himself of some of the 
properties of Vishnu. A question arose as to whether by reason of his adoption 
Jivaji, who was admittedly a nearer heir to Vishnu than Hanmant, was entitled to 
retain the property with himself. The full bench took the view that as Keshav, 
Annappa and Madhav were separate, the succession to Vishnu’s estate opened 
in the year 1918 and it could not await the subsequent adoption of Jiveji. It was 
pressed upon the Court that the principle of the decision in Anant v. Shankar 
should be extended to includé a case in which there had been a severence of the 
joint family before the last male member took his share of the estate, on the 
ground that it was a logical extension which ~heir Lordships of the Privy Council 
accepted in relation to the separate property of Keshav, to which Anant in the 
Privy Council was held entitled. But that contention was negatived by the full 
bench, and it was held relying upon Bhubaneswari’s case that the estate which was 
once vested in a person as an heir to a collateral could not be divested by reason 
of the fact that a nearer heir has thereafter come into existence. The ful! bench 
decision proceeds upon the same ground on which the ‘decision of their Lordships 
of the Privy Council in Bhubaneswari’s case proceeded, and could have no application 
to the facts of the present case. It must, therefore, be held that the p-aintiff was 
entitled on hisadoption to take all such properties as were in the hands of 
Dhondubai, subject, however, to such alienations as had been lawfully effected 
either by Anna or by Bayaja or by Dhondubai. 

This brings us to the second question which was argued by Dr. Kane, viz. that 
the alienees from Dhondubai were not liable to be divested by the plaintiff. He 
contends that an adoption even by a widow of a joint Hindu family after the death 
of a sole surviving coparcener has only the effect of terminating the estate of an 
heir who had inherited the property of a collateral but not so as to divest alienees, 
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who held the property under lawful alienations. We are of the view that Dr. 
Kane’s contention is correct. Dhondubai by reason of the consent decree parted 
with an interest in lots Nos. 1 to 8 and 17 to 20 and part of lot No. 21 in favour of 
Bhagirthi. She retained for herself lots Nos. 9 to 16 and half share in lot No. 21. 
Thereafter Bhagirthi reconveyed lots Nos; 1. to 8 and 19 and 20 and half share in 
lot No. 21 to Dhondubai on March 18, 1918, and on the same day Dhondubai sold 
lots Nos. 1 to 8 and 19 and 20 and half share in lot No. 21 to defendants Nos. 1 and 
2. Bhagirthi also sold lots Nos..17 and 18 to defendant No. 8, and defendant 
No. 8 in his turn alienated that property in favour of defendant No. 4. In so far 
as defendants Nos. 1 and 2 held the properties as alienees from Dhondubai, their 
right prevails over the plaintiff’s right. Mr. Desai urged that the eontention of 
Dr. Kane cannot be accepted in the present case inasmuch as under the consent 
decree what was conferred upon Bhagirthibai was a mere life interest in lots Nos. 1 
to 8, 17 to 20 and a half share in lot No. 21, and under the sale deed effected by 
Bhagirthibai nothing more than that life interest could be reconveyed to Dhondubai. 
But that contention, in our opinion, is not of any material consequence. Whatever 
estate was conferred upon Bhagirthibai was reconveyed by her to Dhondubai under 
the sale deed of 1918. On the very same day Dhondubai parted with the entire 
interest that she had in the properties lots Nos. 1 to 8 and 19 and 20 and half 
share in lot No. 21 to defendants Nos. 1 and 2. If Bhagirthibai acquired an 
absolute interest under the consent decree as contended for by Dr. Kane, Dhondu- 
bai conveyed that absolute estate to defendants Nos. 1 and 2 as a transferee from 
Bhagirthibai. If, however, a mere life interest was conferred upon Bhagirthibai 
by reason of the consent decree as contended for by Mr. Desai, it was obvious that 
the reversion to the estate had remained with Dhondubai who was otherwise an 
absolute owner of the property, and when Dhondubai purchased the life interest 
(which she had conveyed) from Bhagirthibai the reversion and the life interest 
vested in Dhondubai and she was entitled to dispose of the entire estate in the 
property to defendants Nos. 1 and 2. Consequently it is unnecessary to go into 
the question as to what interest was conferred upon Bhagirthibai by the consent 
decree. Dhondubai, according to the rule of Mitakshara applicable to the Bombay 
school, as a sister of Anna took the property absolutely ; and as an absolute owner 
-of the property she was entitled lawfully to dispose of that property in favour of 
any person. It is found that Dhondubai sold lots Nos. 1 to 8, 19 and 20 and half 
share of lot No. 21 to defendants Nos. 1 and 2. They acquired an estate which 
. was not defeasible at the instance of a son adopted by a widow of the joint family to 
which Anna belonged. Consequently the plaintiff is not entitled to obtain posses- 
sion of the properties which were sold by Dhondubai to defendants Nos. 1 and 2, 
except of course those properties which by reason of their tenure were incapable of 
being transferred outside the watan family. In the present case no dispute 
arises about lots Nos. 19 and 20, which are admittedly watan properties and which 
the plaintiff claims, have been in his possession since before the date of the suit. 
The plaintiff has not claimed possession of lot No. 21 nor have the defendants in 
these proceedings claimed any relief in connection with it. It is stated that, that 
property is in the possession of defendant No. 5. What the rights of defendants 
Nos. 1 and 2 in that property are against defendant No. 5 need not be decided in the 
present litigation. Lots Nos. 9 tọ 16 remained in the possession of Dhondubai 
during her lifetime. On the adoption of the plaintiff on June 28, 1988, 
Dhondubai’s right in these properties was extinguished as from that date, and the 
plaintiff was entitled to obtain possession of those properties from Dhondubai. 
Inheritance by defendants Nos. 1 and 2 as her heirs to Dhondubai who 
died after the adoption would not defeat the plaintiff’s claim. The plaintiff 
would therefore’ be entitled to obtain possession of properties lots Nos. 9 
to 16. As stated earlier defendants Nos, 8 and 4 who were the alienees of lots 
Nos. 17 and 18 have not preferred any appeal against the decree passed by the. 
trial Court and the decree against them has become final. On that ground and 
on the ground that the properties lots Nos. 17 and 18 are watan properties and 
defendants Nos. 8 and 4 are not found to be the watandars of the same family as 
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the family of Anna and-the plaintiff, the plaintiff is entitled to possession of those 
properties.. 

Mr. Desai on behalf of the plaintiff has cor tended that Dhondubai being a female 
heir was not entitled to dispose of the property and that the rule that a lawful 
alienation by a collateral in whom the estate is vested after the death of the sole 
surviving coparcener prevails over the claim of an adopted son will not apply 
where the heir is a female. It is true that Dhondubai was a female reir but she 
was entitled to take the estate of Anna absolutely. If an alienation by a male 
heir in whom an estate is vested on the death of a sole surviving coparcener prevails 
over the claim of a son subsequently adopted by a widow of the family, it is 
difficult to see any ground for making a distinction where the heir is a female, but 
who according to the rules of inheritance is entitled to take and dispose of the 
property inherited by her absolutely. No principle is suggested by Mr. Desai 
which would justify the distinction. We do not think that any distinction can be 
made as contended for by Mr. Desai on bekalf of the plaintiff on the sole ground 
that the heir to the estate of Anna was a feraale as an absolute owner. 

The learned Judge has awarded mesne profits to the extent of Rs. 645 against 
defendants Nos. 1 and 2 for three years prior to the date of the suit, and he has 
awarded mesne profits at the rate Rs. 850, from the date of the suit till the date of 
the decree. Defendants Nos. 1 and 2 succeeded practically to the extent of half 
the principal amount. The mesne profits awarded by the Court will have to be 
modified by awarding to the plaintiff Rs. 822-8-0 as mesne profits for three years 
prior to the date of the suit and at the rate of Rs. 175 up to the date of tae decree of 
the trial Court. Mesne profits thereafter shall be ascertained under O. XX, r. 12, 
cl. (c), of the Civil Procedure Code, as directed by the Court below. 

On the view that we have taken the decree of the trial Court will be modified by 
substituting in the place of the expression ‘1 to 18’ the expression ‘9 to 18’, in the 
place of the figure “Rs. 645° the figure ‘Rs. 822-8-0’ and in the place of the figure 
‘Rs. 350’ the figura ‘Rs. 175, and for the word ‘hereafter’ occurring*in the 8th line 
of the decretal order the words ‘from the date of the decree of the trial Court’. 

The plaintiff and defendants Nos. 1 and 2 shall bear their own costs through- 
out. The other defendants shall bear their own costs. 


Decree modified.. 


Before the Hor’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Shak. 


RAOJI BAPUCHAND PENDHAREAR v. K. L. BAVACHEKAR.* 


Provincial Insolvency Act (V of 1920), See. 4-—I-solvent—Fraudulent transfer 3f property— 
Claim by receiver to recover rents of property—JIrdian Limitation Act (IX of 1968), arts. 120, 
109. 

Section 4of the Provincial Insolvency Act. 1920, is declaratory ofthe jurisdiction of 
the Insolvency Court. It does not in any way alter any law, nor does it deprive any party 
of any rights that it might have under the law. The section merely empowers tre Insolvency 
Court to try matters referred to init. It does not in any way oustthe jurisdiction of the 
ordinary Court; and the Insolvency Court hes always the discretion, instead of trying a 
matter under the section, to refer the applicant to a suit. 

When an application is made under s. 4 by zhe receiver, the Court is bound to consider 
all the defences that are open to the party against whom the application is made. Any 
defence that could be put forward by the party in a suit would be equally aveilable to him 
in an application made by the receiver. Hence, although the Indian Limitation Act, 1908, 
does not apply to an application made by the receiver under s. 4, inasmuch as the defence 
under the Limitation Act is open to an opponent if the suit is filed by the receiver, that 
defence is equally available to him in the application of the receiver. ` 


. * Decided, March 14,1960. Letters Patent Miscellaneous Appeal No. 85 of 1942, confirming 
Appeal No, 82 of 1947, from the decision the decree passed by N. V. Ransubhe, Civil 
of Bavdekar J.,in Second Appeal No. 679 cf Judge (Senior Division) at Sholapur, in 
1944, preferred aguinst the decision of A.G. Miscellaneous Insolvency Application No. 81 
Wells, District Judge at Sholapur, in of 1926. 
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Article 109 of the Indian Limitation Act, which only applies to ‘“‘suits’* for mesne-profits, 
does not apply to proceedings (e. g. an application under s. 9 of the Provincial Insolvency 
Act) which are other thaņ suits merely by analogy. 

_Mutluswami v. Official Assignee, Madras}, dissented from. 
Re Mansell: Ex parte Norton’, referred to. 

Where an Insolvency Court holds, in a proceeding under s. 4 of the Provincial Insolvency 
Act, that an alienation by the insolvent is nominal and fictitious and the title never passed 
from the insolvent to the alienee, the latter becomes a constructive trustee for the insolvent 
from the date of the alienation. In an application by the receiver under s. 4 of the Act, 
the claim against such an alienee to recover rents of the property aliencted is not one for 
mesne profits but for accounts against a constructive trustee from the date of the alienation, 
to which art. 120, and not art. 109, of the Indian Limitation Act, applies. 

Satgur Prasad v. Har Narain Das*, referred to. 

Under art. 120 the right to sue does not accrue so as to cause time to run until there has 
been an infringement, or at least an unequivocal threat to infringe, the right asserted ip 
the suit. 

Annamalai Chettiar v. A. M. K.C.T. Mathukaruppan Chettiar‘, followed. 


INSOLVENCY proceedin 

One Hirachand Gandhi (insolvent) sold his immoveable property to one Paraswar 
on May 26, 1928. Paraswar sold it to Raoji Bapuchand (opponent) on July 27, 
1928. 

On June 25, 1927, Hirachand Gandhi was adjudicated insolvent. 

On June 16, 1981, on an application made by the receiver in insolvency under 
s. 4 of the Provincial Insolvency Act, 1920, the Insolvency Court set aside the alie- 
nation of May 26, 1928, as fraudulent and void. Appeal against the order was 
dismissed by the District Court on April, 11, 1982, and by the High Court on Feb- 
ruary 22, 1985. 

Meanwhile, on October 29, 1988, the receiver obtained possesion of the property 
from the oppqnent. 

On March 28, 1986, the receiver applied to the Insolvency Court to recover 
mesne profits of the property from July 17, 1928, to October 29, 1988. 

The first Court awarded Rs. 8,125 to the receiver as mesne profits during the 
period claimed, observing as follows :— 

“Section 4 of the Insolvency Act empowers the Court ‘to decide all questions whether of 
title or priority .or of any nature whatscever and whether involving matters of law or fact, which 
may arise in any ease of insolvency coming within their cognizance of the Court or which the 
Court may deemit expedient or necessary to decide for purpose of doing complete justice’. All 
necessary questions referred to above include mesne profits also as it is a subsidiary question 
arising after the transfer was set aside. No separate suit, in my opinion, is necessary. This 
question was decided by the District Judge in an appeal filed by cther parties: vide Kisanlal v. 
Dinaji, A. I. R. Nag. 50. The case in Hemraj v. Bisheshar Das, [1980] A. I. R. Lah. 72, cited 
by the opponent, is not applicable at all. 

It is urged by the opponent that the claim of the receiver is barred under art. 109 of the 
Limitation Act. That article, in my opinion, applies to suit proceedings. Itis observed in an 
analogous case, Saigur Prasad v. Har Narain Das, 84 Bom. L. R. 771, that where a transaction is 
held not binding on a person and is therefore set aside against him, it must be deemed to be not 
binding on him from the very beginning of the transaction and not merely from the date of suit. 
It is further observed that if the document was set aside on the ground of fraud, the opponent 
would be liable for mesne profits from the date when he got into possession under the deed. 
The opponent thus holds fiduciary relations with the receiver and is therefore liable to render 
an account from the date of the deed when he got into possession”. 

On appeal the District Judge arrived at the same conclusion, for the following 
reasons :— 

“ That such applications can be entertained has been held in Kisanlal v. Dinaji, A. I. R.. 
Nag. 50, and the same view has been taken in an unreported case decided by Divatia J....All that 
s. 5 of the Provincial Insolvency Act means when it says that the Insdlvency Court shall follow 
the same procedure as they follow in regard to civil suitsis this: that they shall call for docu- 


1 (1986) I. L. R. 59 Mad. 1020, F. B. s.c. 84 Bom. L. R. 771. 
2 (1892) 66 L. T. 245.. - 4 (1980) L. R. 58 I. A. 1, 
8 (1982) L. R. 59 I. A. 147, S. c, 88 Bom. L. R. 168. 
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ments analogous to pleadings, frame issues, record evidence, eta., as they wculd in a civil 
suit. I need hardly say that the provisions of the Code of Civil Procedure shall apply to 
proceedings under this Act, they would have said so in suitable language, whichthey have not. 

It is freely conceded that if this matter comes within the purview of s. 4, ro question of 
limitation can arise, for the profits held by the appellant were profits obtained by him as a 
fraudulent trustee in relation to the creditor.” 


The opponent appealed to the High Court. 


The appeal was heard by Bavdekar J., on November 15, 1946, when his Lordship 
dismissed the appeal and recorded the following judgment. 


BAVDEKAR J. This is an appeal arising from an application made by a receiver 
for mesne profits from a person in whose favour, it has been found out now, the 
insolvent has entered into a sham transaction. The transaction pertained to 
a house, and the receiver said that he wanted from the appellant the rent which he 
had actually received from a person, who was a tenant of the property and who 
apparently was in possession of the property even after the transfer in favour of the 
appellant. The eppellant took two contentions: one, that:there was no power 
in the Court to entertain an application of this type, and, the second, that the 
application was barred by limitation. But he did not, by his written statement, 
claim that he was not in possession of the property at the material time. An 
application for mesne profits always presupposes that the person agains; whom it is 
made is in wrongful possession, and one would have thought that if such an 
application was made against the appellant, the appellant would deny that he was 
in possession of the property at the material time. There was no such denial, and 
there was, therefore, no issue on the point of possession. On the issue framed, 
the finding of the learned Judge is that the appellant was in possession of the 
property. The original proceedings being for determining the nature of the 
transaction between the insolvent and the appellant, as is to be expected both the 
sides from time to time made statements alleging on the question of possession that the 
possession was such as would be consistent with their contention about the nature 
of the transaction. The receiver appears to have said in the course of the appli- 
cation for setting aside the transaction that the appellant was in possession. On 
the other hand, the appellant stated that he was not in possession. It is not 
as if, however, the learned appellate Judge ha: held the appellant to his admission. 
He relied principally upon the evidence of a tenant, who was admittedly in 
possession at the material time, and who deposed that he had paid rents to the 
appellant. He was supported in this connection by this tenant. It is contended 
on behalf of the appellant that all this would be usual thing for parties to arrange 
when they had entered into a sham transaction, but there was nothing whatsoever 
to show that the tenant had not vaid money to the appellant. On the other hand, 
inasmuch as the appellant was claiming under a sale-deed which for all the 
tenant knew might have been genuine, the tenant would be justified in paying to 
the appellant. The finding of the learned Judge was that the tenant bona fide paid 
rent to the appellant and the appellant had received it. It may be that there might 
have been an arrangement between the insolvent on the one hand and the appellant on 
the ot her, that the amount should be received by the appellant from the tenant, but 
then in that case, the appellant must have retuzned the money to the insolvent, and it 
was incumbent upon him to show it; but, as have stated, he never even alleged that 
he was not in possession and did not make the slightest attempt to show that the rents 
which he had received from the tenant had been returned by him to the insolvent. 
The learned Judge was right in his conclusion that the appellant was in possession, 
and as that possession was wrongful, in awarding mesne profits. l 

Coming next to the contention whether the application was competent, it is 
obvious that s. 4 of the Provincial Insolvency Act enables the Court to decide all 
questions of any nature whatsoever which may arise in any case of insolvency 
coming within the cognizance of the Court. It allows the Insolvency Court 
also to decide such questions as it deems expedient or necessary to decide for the 
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purpose of doing complete justice or making a complete distribution of any 
property in any such case. The insolvent’s assets had to be distributed among his 
creditors. If the insolvent had not transferred the property, the assets would have 
been available to him and they could have been used by him in payment to the 
creditors. In such a case, it is obvious that it was necessary to decide the question 
of the liability of appellant for the mesne profits in order to make a complete 
distribution of the insolvent’s property. The learned Judge had, therefore, power 
to entertain the proceedings-in this connection whether it was called application or 
otherwise and pass an order upon it. 


Coming next to the question of limitation, it is contended that art. 109 of the 
Indian Limitation Act applied. That article, however, applies to suits, and there 
is nothing to show that proceedings under s. 4 of the Provincial Insolvency Act is 
a suit. It is contended that under s. 5, the Court is required to follow the same 
procedure as it follows in the exercise of the original civil jurisdiction; but that 
does not make the proceedings under s. 4 a suit. Article 109 has no application, 
and the proceedings were not barred by time. The appeal must be dismissed with 
costs. Record and proceedings should be sent back. 

The opponent appealed under the Letters Patent. 


T. N. Walawalkar, for the appellant. 
M. G. Chitale, for the respondent. 


Cuacia C. J. The few facts which give rise to this Letters Patent appeal may 
be briefly stated. One Hirachand Gandhi was adjudicated insolvent on June 25, 
1927. He had sold a property on May 26, 1928, to one Paraswar and Paraswar in 
his turn sold the property to the appellant on July 27, 1928. The alienation by the 
insolvent in favour of the appellant was set aside by the Insolvency Court on 
June 17, 1981. An appeal was preferred to the District Court and the appeal was 
dismissed on April 11, 1982. There was a second appeal to the High Court 
which was also dismissed on February 22,1985. The receiver obtained possession 
of the property on October 29, 1988, and on March 28, 1986, he made an application 
for mesne profits. The Insolvency Court awarded to him mesne profits from the 
date when the appellant was in possession, viz. July 27, 1928, till the recerver went 
into possession, and that amount came to Rs. 8,155. From this order an appeal 
was preferred to the District Court and that appeal was dismissed. The second 
appeal came before Mr. Justice Bavdekar who took the same view as the two Courts. 
below, and thereupon he dismissed the appeal. Then on an application made to 
him he gave a certificate for Letters Patent appeal, which appeal has now come 
before us. 


The main question that has been argued before us by Mr, Walawalkar on behalf 
of the appellant is that the application of the receiver for mesne profits is barred 
except to the extent of about seven months, and the contention urged is that 
art. 109 applies to the facts of this case. Article 109 provides for limitation for a 
suit filed for the profits of the immovable property belonging to the plaintiff which 
have been wrongfully received by the defendant, and the limitation is three years 
and limitation begins to run from the date when the profits were received. This 
application of the receiver was made under s. 4 of the Provincial Insolvency Act. 
That section empowers the Insolvency Court to decide all questions, whether 
of title or priority, or of any nature whatsoever, and whether involving matters of 
law or of fact, which may arise in any case of insolvency coming within the 
cognizance of the Court, or which the Court may deem it expedient or necessary 
to decide for the purpose of doing complete justice or making a complete distribu- 
tion of property in any such case. It is clear that the section is declaratory of the 
, jurisdiction of the Insolvency Court. It does not in any way alter any law, nor 
does it deprive any party of any rights that it might have under the law. Section 
5 of the Provincial Insolvency Act provides that subject to the provisions of this 
Act, the Court, in regard to proceedings under this Act, shall have the sarne powers. 
and shall follow the same procedure as it has and follows in exercise of original 
civil jurisdiction. ` It is urged by Mr. Chitale that art. 109 only applies to suits which 
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ate filed for recovery of mesne profits, and inasmuch as the application of the 
receiver is not a suit art. 109 cannot apply zo such application. Mr. Chitale goes 
further and contends that the application of the receiver can never be barred by 
the law of limitation as there is no article in the Indian Limitation Act which 
applies to any application made by the receiver under s. 4 of the Provincial 
Insolvency Act. It is perfectly true that although in deciding this application the 
Court has got to follow the same procedure as it follows in exercise of original 
civil jurisdiction, the application by the receiver cannot be looked upon as a suit. 
It may be in the nature of a suit, the same procedure might be applied to it as 
might be applied if the receiver had filed a suit, but strictly the Limitation Act 
would not apply to such an application. But the difficulty in Mr. Chizale’s way is 
this. If the receiver had filed a suit instead of making an application under s. 4, 
it cannot be disputed that it would have been open to the appellant to plead 
limitation and to plead it successfully. If the receiver had filed a suit for recovery 
‘of mesne profits, he could not have recovered more than for three years prior to the 
filing of the suit. Can it be contended that the right which the appellant had 
to plead the statute of limitation has been lost to him because an application is 
made by the receiver under s. 4 instead of a suit having been filed by him? It 
is also well settled that s. 4 merely empowers the Insolvency Court to try matters 
referred to in that section. It does not in any way oust the jurisdiction of the 
ordinary Court, and the Insolvency Court has always the discretion instead of 
trying a matter under s. 4 to refer the receiver to a suit. As I said before, if s. 4 
is merely declaratory of the jurisdiction of the Insolvency Court and does not in 
any way alter or amend the law nor deprives the party of its rights, then it cannot 
be said that merely by reason of the receiver adopting one procedure rather than 
the other, making an application under s. 4 rather than filing a suit, the appellant 
could possibly be deprived of his right to plead the statute of limitation. In our 
opinion, when an application is made under s. 4 by the receiver, the Court is bound 
to consider all the defences that are open to the party against whomethe application 
is made. Any defence that could be put forward by the party in a svit would be 
equally available to him in an applicaticn made by the receiver. Therefore, 
although the Limitation Act does not apply to the application made by the 
receiver inasmuch as the defence under the Limitation Act was open to the appellant 
if a suit had been filed by the receiver, that defence is equally available to him in 
this application of the receiver. 

Our attention has been drawn to a full bench decision of the Madras High Court 
reported in Mathuswami v. Offcial Assignee. Madras’. There the application was 
under s. 7 of the Presidency-towns Insolvency Act and the application was similar 
to the one here, viz. to account for rents and profits, and the Court held that the 
mortgagee was liable for mesne profits only for a period of three years immediately 
preceding the Official Assignee’s application. The Court relied on a decision of 
the English Court, to which I shall presently refer, Re. Mansell: Ex parte Norton,’ 
and the reasoning of the judgment of the Madras full bench was that an application 
in insolvency under s. 9 must be looked upon as equivalant to a suit, and therefore 
they held that the Indian Limitation Act applied to the application. With very 
ereat respect, while entirely agreeing with the conclusion which -he Madras 
full bench came to, we do not accept the reasoning, because, as I said before, it 
cannot be said that the Limitation Act can apply to an application which is a suit 
by analogy. Lirnitation Act has got to be construed strictly, and if art. 109 
only applies to suits, it cannot besaid that it should be made applicable to proceed- 
ings which are other than suits merely by analogy. Turning tothe English case, 
one finds in the judgment of Lord Justice Fry the proposition laid dowa that when 
the Legislature by s. 72 of the Bankruptcy Act 1869, (which corresponds to s. 7 
of the Presidency-towns Insolvency Act and s. 4 of the Provincial Insolvency Act), 
gave power to the Court of Bankruptcy to decide all questions, whether of law or 
fact, arising in any case of bankruptcy, thas transference of jurisdiction was not 
intended to alter the liabilities and rights of persons proceeding in the Court of 


1 (1936) I.L. R. 59 Mad. 1020, F.B. 2 (1892) 66 L. T. 245. 
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Bankruptcy. With respect we subscribe to that proposition. Therefore, if the 
appellant could have successfully pao limitation in a suit which might have 
been filed by the receiver, it would be open-to him in these proceedings to plead the 
same defence. i ; 
But the question that arises is whether art.’ 109 is the proper article which applies 
to the facts of this case. In setting aside the alienation the Court held that the 
alienation was nominal and fictitious and the title never passed from the insolvent 
to the appellant. Therefore, from the date of the alienation the appellant was a 
constructive trustee for the insolvent. Now, art. 109 only applies when profits of a 
property have been wrongfully received by the defendant. It cannot be said in 
this case that the profits of the property were wrongfully received by the appellant. 
He was in possession of the property with the consent of the insolvent, and 
"as no title passed to him, he. became a constructive trustee for the appellant. 
Therefore, the proper claim of the receiver against the appellant is not for mesne 
profits but for accounts against a constructive trustee. that view of the case it 
is not art. 109 that would apply but art. 120. The Privy Council in Satgur Prasad 
v. Har Narian Das! were dealing with a claim made by the plaintiff for mesne 
profits against the defenddnt who had obtained possession of inmoveable property 
under a deed which the Court found had been procured by the defendant by fraud 
and undue influence. The Court also found that the defendant was in a fiduciary 
relation to the plaintiff, and the Privy Council held that the plaintiff was entitled 
to mesne profits not from the date of the suit but from the date when the deed was 
, executed, and the view that the Privy Council took was that the defendant was a 
trustee under s. 88 of the Indian Trusts Act and he was bound to hold any advan- 
tage gained by him for the benefit of the plaintiff. Mr. Chitale has relied on this 
judgment for the proposition that a trustee is liable to pay profits made by him from 
the date when the alienation was made in his favour. That is a correct proposition 
of law, but the Privy Council in this case was not considering any question of limita- 
tion. In fact,no question of limitation arose because the suit was filed within 
three years of the execution of the deed by the plaintiff in favour of the defendant. 
Therefore, there can be no doubt that the liability to account on the part of the 
appellant arises from July 27, 1928. The question is whether the right of the 
receiver to get accounts from the appellant is barred by limitation, and , as I said 
before, if art. 120 applies then the limitation would begin to run when the right to 
‘sue accrued tothe receiver. The Privy Council has laid down in Annamalait hettiar v. 
A.M.K.C.T. Mathukaruppan Chetitar? as to when limitation begins to run in suits 
falling under art. 120, and their Lordships have held that the right to sue does not 
accrue so as to tause time to run under art. 120 until there has been an infringe- 
ment, or at least an unequivocal threat to infringe, the right asserted in the suit. 
Therefore, what we have to find is as to when there was an infringement or at 
least an unequivocal threat to infringe by the appellant of the right of the receiver 
which he asserted in this application, viz. to recover the profits made by the 
appellant by possession of the propérty. It appears that, as I have pointed out, 
the alienation was set aside on June 17, 1981, but we cannot ascertain from the 
record as to when the receiver made an application for setting aside the aliena- 
tion. Presumably, if the application was made, a written statement must have 
been filed by the appellant denying the right of the receiver to set aside the alien- 
ation and denying the title of the insolvent and clgiming title in himself. That 
would be a clear infringement of the right of the insolvent and of the receiver, and 
therefore limitation would begin to run from that date. If that date is less than 
six years from the date when the receiver made the present application, viz. 
March 28, 1986, then the receiver would be entitled to accounts and those accounts 
must be given by the appellant from July 27, 1928.- If, on the other hand, this 
denial of the right by the appellant was beyond six years from the date of the 
filing of the application, then the right of the receiver to obtain accounts would be 

barred. 


1 (1982) L. R. 59 I. A. 147, ~ 2 (1980) L. R. 58 E. A. 1, 
B. © 84 Bom, L. R. 771. 8. c. 88 Bom., L, R. 168. 
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We would, therefore, send this appeal back to the Insolvency Court zo dispose of 
it in the light of this Judgment. What the Insolvency. Court will heve to ascer- 
tain is when did the appellant for the first time unequivocally deny the right of the 
receiver to the property which the insolvent had alienated to him. It is from that 
daté that limitation would begin to run, and the trial Court will either confirm the 
decree passed by it if it finds that the apphcation of the receiver is in time or it 
will dismiss the application of the receiver if it finds that the application is out 
of time. 

Costs of all the Courts will be costs in the application. Case sent back. 


` 


Before Mr. Justice Dixit. 


RAMAPPA MALLAPPA KULLOLLI v. RUDRAGAUDA.* 


Civil Procedure Code (Aci V of 1908), O. XLI, r. 5(1}-Appellate Court—Power to stay furthei pio- 
ceedings in a case—Registrar, Appellate Side, Bombay High Cou t—Power to steu proceedings— 
Bombay High Court, Appellate Side, Rules, 1966. 

Under O. XLI, r. 5(Z), of the Civil Procedure Code, 1908, the Appellate Court has the power 
to direct stay of further proceedings ın the case appealed from. In the case of the Bambay 
High Court, that power is delegated to the Registrar on the Appellate Side under r, 11(m) of 
the Bombay High Court, Appellate Side, Rules_ 1986, 

Tue plaintiff Rudragauda, claiming as the adopted son of one Beswantappa, 
obtained a decree in the Court of the Civil Judge, Senior Division, at Bijapur, to 
get his half share in certain properties from Ramappa (defendant) ky partition. 
The decree was partly preliminary and partly final. It was final in relation to 
a decree for a sum of Rs. 7,500. 

The defendant appealed to the High Court, and also applied on October 12, 1949, 
for a stay of further proceedings under the decree for partition. 

The application was heard by the Registrar cn the Appellate Side, who, on October 
14, 1949, granted rule and interim stay on usual terms. Subsequently the Registrar 
made a final order directing partition of immovable properties and directing further 
that possession should not be delivered to tke plaintiff until’ further arders of the 
Court. The rule was discharged as regards the sum of Rs. 7,500. 

A question was then raised whether the Registrar had power to order stay of 
further proceedings in the suit. 


The question was heard by Dixit J. 


A, G. Desai, with G. R. Madbhavi and D. M. Honavar, for the applicants. 
VY. H. Gumaste, for the opponent. 


Drxair J. [After narrating facts the judgment proceeded:] As regards 
civil. application No. 1500 of 1949, when the matter was last argued, Mr. Gumaste 
for the opponent conceded that the learned Registrar has power to grant stay of 
proceedings under O, XLI, r. 5, of the Code of Civil Procedure; butat tke hearing of 
the application he contends that the learned Registrar had no jurisdiction to make 
an order under the provisions of O. XLI, r. 5. Now, under the rules of the High 
Court of Judicature at Bombay, Appellate Side, 1986, power is given to the Registrar 
to dispose of certain applications, and r. 11(n} refers to applications for orders under 
O. XLI, rr. 5, 6 and 10, of the Code of Civil Frocedure; and the question is whether 
the learned Registrar has Siia to make an order staying proceedings pursuant 
to a preliminary decree. It is not disputed that with respect to the decree for a 
sum of Rs. 7,500, the learned Registrar woulc have such power because that would 
be in respect of stay of execution. 

As the question 15 one of e I have ascertained from the office as to 
how the practice stood; and I am informed that the Registrar deals with similar 
applications though it is said that there is some doubt as to whether the Regis- 
trar has power to act under O. XLI, r. 5, of the Code of Civil ‘Procedure. Now, 
O. XLI, r. 5(7Z), is in the following terms :— 


+ Decided February 14, 1950 Civil Application No. 1300 of 1949. 
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“An appeal shall not operate as a stay of proceedings under a decree or order appealed from 
except so far as the Appellate Court may order, nor shall execution of a decree be stayed by reason 
only of an appeal having been preferred from the decree ; but the Appellate Court may for suff- 
cient cause order stay of execution of such decree.” 


Mr. Gumaste for the opponent contends that the learned Registrar has power to 
deal with an application for stay of execution of a decree, but has no power to deal 
with an application for stay of proceedings. Now, a plain reading of r.-5(1) of 
O. XLI suggests that the Appellate Court has got a two-fold power. Under the 
first part of r. 5(Z), the Appellate Court has got power tostay proceedings under a 
decree ; and under the latter part of the rule, the Appellate Court has power for 
sufficient cause to order stay of execution of such decree. It is noticeable that the 
language of s. 545 of the Code of Civil Procedure (Act XIV of 1882) was different, 
and it is apparent that the words 


"An appeal shall not operate as a stay of proceedings under a decree or order appealed from 
except so far as the Appellate Court may order” 


are new. This suggests that prior to the enactment of the Code in its present form, 
the Appellate Court had power to stay further proceedings presumably under 
s. 151 of the Code, and the Appellate Court had power to direct stay of execution of a 
decree under the then s. 545 of the Code of 1882. Now, Mr. Gumaste for the 
opponent contends that under the first part ofr. 5(Z) of O. XLI, the learned Registrar 
has no such power. I find it difficult to accept this argument, having regard to 
the language of r. 11(m) of the High Court, Appellate Side, Rules, 1986, which is 
“Applications for orders under Order XLI, rules 5, 6 and 10.” Ifthe Appellate 
Court has such power—and I hold it to be so—, the language of r. 11(n) would 
show that the Registrar too would have such power. That r. 5(7) of O. XLI con- 
tains a two-fold power is apparent from the word “nor” which connects the first 
part of the rule with the second part; and, in my opinion, the introduction of the 
words ° 

"An appeal shall not operate as a stay of proceedings under a decree or order appealed from 
except so far as the Appellate Court may order”. 
goes to show that the Legislature intended to confer upon the Appellate Court the 
power to stay further proceedings. Now, decrees are of two kinds, either preli- 
minary or final; or partly preliminary or partly final. The present case is of a dec- 
ree which is partly preliminary and partly final. Therefore, the Appellate Court 
would have power to stay further proceedings under the first part of r. 5(1) of 
O. XLI, and the Appellate Court would have power to direct stay of execution with 
respect to that part of the decree under the latter part of the rule. If the appellate 
Court has such power, I am not prepared to hold that that power has not conferred 
on the Registrar by virtue of r. 11() of the rules already cited. 

Mr. Gumaste for the opponent has relied upon a decision of the Patna High Court 
in Nena Ojha v. Sarbhoo Dutt Ojha,1 and that decision undoubtedly supports his 
contention. The rule concerned in that case was “to receive and dispose of an 
application under O. XLI, rr. 5,6 and 10.” This is a decision of a division bench of 
that Court. A contrary view seems to have been taken in a Lahore decision, and 
that is to be found in Karam Elahi v. Mt. Amir-un-nisa.2 As no case has been cited 
to me of this Court, I am entitled to give my own interpretation about this rule. 

Now, cases relating to stay of proceedings will arise, for example, in suits for 
partition in which preliminary decrees are passed, also in suits upon mortgages, 
also in suits for dissolution and the taking of partnership accounts, and also in 
suits for accounts between a principal andan agent. It is to meet these cases that 
the first part of r.-5(1) of O. XLI is enacted. Order XLI, r. 5(1), shows that an appeal 
by itself shall not operate as a stay of proceedings under a decree, and that is why 
the rule provides : “except so far as the Appellate Court may order.” Itis, there- 
fore, for the Appellate Court to direct stay of proceedings if the Appellate Court 
thinks fit to do so. The question whether the Appellate Court will or will not in a 
particular case stay further proceedings is a different question altogether. To my 
mind, the language of r. 5(Z) of O. XLI is clear; and giving the words of O. XLI, 


,1 [1921] AIR. Pat. 328. 2 [1980] A.I.R. Lah. 108. 
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r. 5(1), their natural meaning, it seems to me that the Appellate Court has power 
to direct stay of further proceedings, and taat power has been delegated to the 
Registrar under r. 11(”) of the Appellate Side Rules. Consequently I overrule the 
objection and hold that the Registrar has power to make the order which he has 
made, 


[The rest of the judgment is not material to this report. | 
Order accordingly. 


Before Mr. Justice Rajadhyakska and Mr. Justice Shah. 


GULABCHAND DAULATRAM AGRAWAL v. SURYAJIRAO GANPATRAO 
NAIK NIMBALKAR.* 

‘ Bombay Court of Wards Act (Bom. I of 1995), Secs. 911), 40, prov. 3¢—Witthdrawal of manage- 
ment by Court of Wards-—Estaic re-enti usted to roard—Sale of property by wad without sanction 
of Collector—Sale conveying absolute interest in property to vendcee-—-Hetr of wai d geiting posses- 
sion through Court—Sutt for damages by vendee for breach of covenant of tille and quiet enjoy- 
ment—-Wheiher damages recoverable—Limitation in sutt whether commences from date of dispo- 
ssession—Indian Limitation Act (XI of 1908), arts.62, 115, 116—Transfer of Property Act (IV 
of 1882), See. 56(2). 


The covenant of title and the covenant of quiet enjoyment contained in a sale-deed inres- 
pect of immovable property cannot be said to be broken when the title to the property ter- 
minates by reason of the absence of authority cf the vendor either initial or supervening to 
transfer what he has purported to transfer. The possibility of a person, who has since the 
date of the sale acquired title to the property, initiating steps to obtain possession of the pro- 
perty cannot amount to a breach of the covenant. 

Krishnajt Sakharam v. Kaskim,) distinguished. 

The vendor cannot escape from his obligation when he guarantees to a vendee that he has 
title to the property which he disposed of and ultimately it is found that either he had no 
title or that his interest was not as extensive as he purported to convey. Instch a case the 
fact that the conveyance is void to the extent to which 1t exceeds the authority 3f the vendor 
by reason of the absence of title in him or by reason of a personal disqualification imposed upon 
him does not affect the liability of the vendor or persons claiming under him t compensate 
the vendee for breach of the covenant of title and quiet enjoyment. Therefore damages for 
breach of covenant for quiet enjoyment entered into by a vendor who sells property and the 
sale contravenes the provisions of s, 40, proviso 3, of the Bombay Court of Wards Act, 1805, 
can be recovered. 

Mott Chand v. Ikram Ullak Khan’ and Bat Diwali v. Umedbhai Bhabhai,’ distinguished. 

Batu Nisar Ahmad Khan v. Babu Raja Mohcn Manucha,4 Babu Raja Mohan Manucha v. 
Babu Manzoor Ahmad Khan. * War Prasad Tiwari v. Sheo Gobind Tiwari, Murlidhar v. Prem 
Raj" and Bhikham Singh v. Har Prasad®, referred to. 

The period of limitation in a suit for damages for the breach ofcovenant of quit enjoyment 
commences to run from the date of the actual dispossession. 


* Decided, February 10, 1960. Second pursuance of an order under section 9, 


Appeal No. 720 of 1947, against the decision 
of N. K. Dravid, District Judge at Jalgaon, 
i appen No. 316 of 1940, from the decision 
of C. P.F 


ernandes, Civil Judge at Bhusawal, 


in Suit No. 218 of 1939. 

+ The relevant portion of the section is 
as follows: 

*‘40(2) Where superintendence has been 
assumed in pursuance of an order under 
section 0, sub-section (7), the Court of Wards 
shall withdraw such superintendence as soon 
as,jn the opinion ofthe Provincial Govern- 
ment, the property is free from embarrass- 
ment. 





* x + * 
Provided, thirdly, that 

* $ a 
(b) .,.....n0 landholder or pension Lolder 


who has been made « Government ward in 


bs 


sub-section (1), shall be competent, on the 
withdrawal of such superint2zndence, to 
transfer or create any charge o2 or interest 
in his property or any part thereof for a period 
beyond the term of his natura] life, except 
with the previous sanction of the Colleoter.’” 
1 (1919) I. L. R. 44 Bom. 300, 
sc, 22 Bom. L.R. 883. 
2 (1916) L.R. 44 I.A. 54, 
. 3c. 19 Bom. L.R. 438. 
3 (1916) L.L.R. 40 Bom. 614, 
8.c. 18 Bom. L.R. 778. 
4 (3940) L.R. 67 I.A. 431, 
s.c. 4+8 Bom. L.R. 465. 
ery L.R. 70 I.A. 1, 
(1922) I.L.R. 44 All. 486. 
(1899) L.L.R, 22 All. 205. 
(1896) I.U-R. 19 All, 85. 
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Subbaroya v. Rajagopala,! Kashirao v. Zabu,? Jhamman Singh v. Ra’an LaF, and Ahsan 
Ali Khan v. Suraj Narain,‘ followed. 

Ratanbai v. Ghashiram® and Narsing Shivbakas v. Pachu Rambakas,* referred to. 

The provisions of the Indian Limitation Act, 1908, applicable to a suit can only be 
ascertained on the allegations made in the plaint and the reliefs prayed for and not by specu- 
lating as to what relief the plaintiff should have prayed for. 


In June 1907 the Court of Wards assumed the management of the estate of one 
Ganpatrao and continued its superintendence till June 1917, after which the estate 
was re-entrusted to Ganpatrao. By a sale-deed dated May 18, 1918, Ganpatrao 
sold two houses comprised in his estate to Onkardas and Kanayalal for Rs. 1,000 
and delivered possession to them. Under this sale-deed Ganpatrao purported to 
convey an absolute interest in the property to the purchasers. At a family partition 
which took place between Onkardas, Kanayalal and one Gulabchand (plaintiff), 
the two suit houses fell to the Share of Gulabchand. 

Ganpatrao died on December 8, 1919, and his property devolved upon his son 
Suryajirao (defendant). The defendant filed suit No. 1140 of 1980 against the 
plaintiff for possession of the suit houses on the ground that the sale of the houses 
was void beyond the lifetime of Ganpatrao. The trial Court dismissed the suit, 
but in appeal the District Court of Jalgaon reversed the decree and passed a decree 
for possession of the suit houses. In second appeal No. 874 of 1988 the High Court 
co ed the decree of the District Court on March- 9, 1986. The defendant in 
execution obtained possession of the heuses in August 1986. 

On April 5, 1989, the plaintiff filed the present suit against the defendant claim- 
ing Rs. 8,600 as damages for breach of the covenant for title and quiet enjoyment. 
The defendant contended that Ganpatrao did not sell anything more than his life 
interest in the houses and that he was incompetent to dispose of the houses beyond 
his natural life-time under s. 40, proviso 8, of the Bombay Court of Wards Act, 1905. 
He also contended that the claim was barred by the law of limitation and was also 
barred as res judicata. 

The trial Court held that the sale-deed purported to convey an absolute interest 
and that the plaintiff’s claim was neither barred as res judicata nor by limitation and 
that the plaintiff was entitled to damages of Rs. 2,600. The trial Judge observed 
as follows in his judgment :— 

“The next question that arises is, whether the plaintiff is entitled to maintain this suit. The 
plaintiff’s suit is one for damages for breach of the covenant for title and quiet enjoyment. Now, 
under 8. 35 of the Transfer of Property Act, there is an implied covenant for title in every sale deed, 
and, if the purchaser is dispossessed by a third person having a better title than his vendor, he 1s 
entitled to damages. In this case, there is also an express covenant for title and quiet enjoyment. 
The plaintiff would, therefore, be entitled to maintain this suit. It is, however, argued by the 
learned pleader for the defendant that the sale by Ganpatrao to the plaintiff was not valid beyond 
the formet’s lifetime, and that the plaintiff is not entitled either to the return of the purchase 
money or to compensation, and reliance is placed on Parshottam v. Chhatrasangjt (19 Bom. L. R. 
545). In that case it was held that, where a mortgage effected by a talukdar becomes void under 
8. 28 ofthe Broach and Kaira Incumbered Estates Act, 1881, after the death of the talukdar, the 
mortgagee 18 not entitled to recover back the money advanced by bim on the mortgage under s. 65 
of the Indian Contract Act. That case is very similar to the present case, but, at the same time» 
I think that that case was decided on grounds which do not appear in the present case. In 
Parshottam v. Chhatrasangji (19 Bom. L. R. 545), which was a case of a mortgage, the mortgagee 
had been in possession for about 19 years, and it appears that their Lordships thought that the 
mortgage debt must have been almost, if not entirely, satisfied from the usufruct of the land. 
Besides, in the case of a mortgage, the mortgaged property is only held as security for payment of 
the debt, and must be released as soon as the mortgage debt is satisfied. In the present sujt» 
however, we are concerned with a sale-deed, and the question as to the length of time for which 
the purchaser has been tn possession under his sale-deed is not relevant. Further, the plaintiff's 
sale-deed was passed in 1918 and Ganpatrao died in 1919. In the Bombay ruling cited above, 
their Lordships held that the parties must be regarded as having taken their chance as to the 
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length of their possession. The question of length of possession does not, as stated above, arise 
in the case of a sale-deed. The observations made by Batchelor J. at page 548 of the report are 
very pertinent and disclose the real reason for the decision. The observations I refer to are as 
follows : ‘I am of opinion, for these reasons, that the contract between the parties has effectually 
been carried out subject to the law of the country according to whichthey must betaken to have 
contracted. It follows, therefore, that the defendants are not entitled to any money compensation 
for handing over possession to the plaintiff.’ It certainly cannot be said that the contract bet- 
ween a vendor and his purchaser is effectually carried out when the purchaser is, within afew 
years from the date of his sale-deed, deprived of the property purchased by him by 2 third person 
because ıt is found that the vendor could not sell the property for a period beyond the term of lus 
naturallife. On this ground alone I would distinguish the present case from the Bombay ruling 
relied upon for the defendant. I would, therefore, hold that the plaintiff is, by virtue of the im- 
plied as well as of the express covenant for title and quiet enjoyment contained in the sale deed, 
entitled to maintain this suit. g 
‘The next issue for decision is whether the suit is barred by limitation. The learned pleader 

for the plaintiff contends that the article applicable is art. 97, while the learned pleader for the 
defendant argues that the suit is governed by art. 62. Article 62 applies to a surt for money payable 
by the defendant to the plaintiff for money received by the defendant for the plairtiff’s use, and 
the period of limitation is 8 years from the date on which the money was received. On behalf of 
the defendant reliance is placed on I.L.R.25 Bom. 98, -Ardeshir v, Vajising. That, however, was a 
case where it was found that the vendor had no title to the property sold and that the sale was void 
ab inio. Possession of the land was also not given to the purchaser. Inthe present surt, however, 
the sale by Ganpatrac to the plaintiff was not void ab initio. It was perfectly valid when it was 
made, andit remained valid for a certain period of time fixed by the law, viz. the lifetime of Ganpat- 
rao. Therulingin 19 Bom. L.R. 545, Parshoitam v. Chhatrasang}i, referred to above, clearly shows 
that a sale like the one under consideration was not a sale void ab initio. Article 97 applies toa 
suit for money paid upon an existing consideration, which afterwards fails, and the period of limita- 
tion is 8 years from the date of the failure. It is argued by the learned pleader for the defendant 
that, even if this article is applicable, the suit. not having been filed within 8 years from the date of 
Ganpatrao’s death, is barred by limitation. The commentary under art. 97 in Mitra’s Limitation 
Act, 8th Edn., at pp. 378 and 879, shows the distinction between arts. 62 and 97. The distinction 
is that, when the transaction is void ab initis, there cannot be any existing consideration which 
afterwards fails, and that in such a case a suit for refund of money would fall under art. 62; but, 
where a transaction is not void ab initio but voidable only, and the consideration fails by reason of 
some subsequent event, the suit will more properly fall under art. 97. Besides, art. $7 is the only 
article applicable when the purchaser fails to obtain possession ofthe property purchased or obtains 
\possession butis subsequently dispossessed by reason of defect oftitlein the vendor: Subbaroya v. 
Rajagopala (88 Mad. 887) and Sankara Vartar v. Ummer (46 Mad. 40). I hold that the article 
applicable to the present suit is art. 97. The suit having been filed within 8 years fram the date o 
dispossession is, therefore, in time. In Sakara Variar v. Ummer (46 Mad. 40) cited above it has 
been held that limitation runs not from the date of the decree but from the date of dispossession.”’ 

On appeal the Assistant Judge at Jalgaon held that there was no breach of the 
covenant of title and quiet enjoyment, reversed the decree of the trial Court and 
dismissed. the suit. He relied on Purshottam Verbhai v. Chattarsingji (41 Bom. 
546) and Krishnaj:z Sakharam v. Kashim (44 Bom. 500). 

The High Court in Second Appeal No. 888 of 1942 on September 14, 1945, re- 
versed the decree of the District Court and remanded the appeal for hearing to the 
District Court on the following issues :— 


(1) Whether the present respondent would be bound on account of an absolute title having 
been conveyed by his father ? 

(2) Whether the suit is barred by limitation ? 

(8) Whether the suit is barred by res judicata? 

(4) If the plaintiff is entitled to get_any relief, what amount ıs due? 


The District Judge at Jalgaon who heard the appeal found that the defendant 
was not bound by the covenant entered into by Ganpatrao and that the suit was not 
barred by limitation or as res judicata. The District Judge reversed the decree of 
the trial Court and dismissed the plaintiff’s suit observing as follows :— 

“The absence of the previous sanction of the Collector thus renders the landholder incompet- 
ont to transfer and vitiates his capacity to transfer more than his life interest. It is true that the 
ancompetence is restricted to transfers and does not extend to contracts to transfer. But if the 
agreement to transfer would result in defeating the statutory prohibition contained in the aforesaid 
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proviso then the object of the agreement is what is forbidden by law within the meaning of s. 23 
af the Indian Contract Act and hence unlawful. Theresultis that the agreement for an unlawful 
object is void unders. 28 of the Indian Contract Act. If theagreement under which the pecuniary 
liability was incurred is thus void, there is no enforceable debt at all. But even assuming that the 
agreement were enforceable if not specifically at least by the award of damages on breach, the 
debt stillremains avyavaharik for the purpose of the Hindu law in relation to the son of the debtor. 
It has been held in Govind Prasad v. Raghunath Prasad [1989] A.I.R. Bom. 289, ¥.8. that where a 
person in possession of a property to which he is not entitled disposed of that property, his con- 
duct is dishonest and the son 1s not liable for the debts arising out of such conduct. Apart, there- 
fore, from the question of illegality the debt in this case is also dishonest since Ganpatrao had limit- 
ed rights and dishonestly covenanted for absolute title in order to earn for himself a larger gain 
than was rightly his.” 


The plaintiff appealed to the High Court. 


S. G. Patwardhan, for the appellant. 
R. B. Kotwal, for the respondent. 


Sazan J. This is an appeal against a decree of the District Court at Jalgaon in 
appeal No. 816 of 1940 reversing the decree of the Civil Judge, Junior Division, at 
Bhusawal in suit No. 218 of 1989. The facts of the case must be stated in detail 
in order to appreciate the contentions raised. 

The Court of Wards assumed the management of the estate of one Ganpatrao 
Sagajirao Nimbalkar sometime in June 1907. The estate remained in the manage- 
ment of the Court of Wards till June 1917. The management was then withdrawn, 
and the estate-was re-entrusted to Ganpatrao. By reason of the provisions of s. 40, 
proviso 3, of Bombay Courtof Wards Act, No. Iof 1903, no land-holder, who has 
been made a Government ward in pursuance of s. 9(Z) of the Act, is competent on 
the withdrawal of the superintendence of the Court of Wards to transfer or create 
any charge on gr interest in his property or any part thereof beyond the term of his 
natural life, except with the previous sanction of the Collector. Ganpatrao owned 
among other properties two houses, Municipal Census Nos. 822 and 280, at Bhusawal, 
which will hereafter be referred to as the suit houses. By a sale-deed dated May 
18, 1918, Ganpatrao sold the suit houses to the plaintiff’s brother, Onkardas Daulat- 
ram, and his cousin, Kanayalal Vithaldas, for Rs. 1,000, and delivered possession 
to them. Under the sale deed Ganpatrao purported to convey an absolute interest 
in the property to the vendees. It does not appear that either the vendor or the 
vendees were aware of the statutory disability imposed on Ganpatrao by reason of 
the third proviso to s. 40 of the Bombay Court of Wards Act. The transaction 
appears to have been open and honest, and the invalidity of it beyond the life- 
time of Ganpatrao was not present to the mind either of Ganpatrao or of the 
vendees. Ata partition which took place between the plaintiff, Onkardas and 
Kanayalal, the suit houses fell to the share of the plaintiff. Ganpatrao died on 
December 8, 1919, and his property devolved upon his son Suryajirao, who will 
hereafter be referred toas the defendant. The defendant filed suit No. 1140 of 1980 
in the Court of the Subordinate Judge at Bhusawal against the plaintiff for posses- 
sion of the suit houses on the ground that the sale of the said houses was void be- 
yond the lifetime of Ganpatrao, and Ganpatrao having died, he the defendant was 
entitled to obtain possession of the suit houses. The trial Court dismissed the suit. 
In appeal the District Court at Jalgaon reversed the decree and passed a decree for 
possession of the suit houses and for mesne profits. In second appeal No. 874/88 
this Court confirmed the decree of the District Court on March 9, 1986. The defen- 
dant executed the decree and obtained possession of the suit houses sometime in 
August 1986. The plaintiff thereafter filed the suit from which this appeal arises, 
being suit No. 218 of 1989, against the defendant claiming Rs. 8,600 as damages for 
breach of the covenant for title and quiet enjoyment. He claimed that the suit 
houses were worth Rs. 2,000, and that he had spent Rs. 1,000 for the litigation and 
Rs. 600 were paid by him by way of mesne profits to the defendant. 

The defendant by his written statement contended that Ganpatrao did not sell 
enything more than his life interest in the property, and that he was incompetent 
to dispose of the suit houses beyond his natural lifetime. He further contended 
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that the claim was barred by the law of limitation and was also barred as res judica- 
ia, and in any case the plaintiff was not entitled to any damages. 

The trial Court held that the sale deed purported to convey an absolute interest, 
and that the plaintiff’s claim was neither barred as res judicata nor by limitation, 
and that the plaintiff was entitled to damages amounting to Rs. 2,600. In appeal 
the learned Assistant Judge at Jalgaon, who heard the appeal, held that there was 
no breach of the covenant of title and quiet enjoyment. He observed: “....the 
sale as such came to an endon thedeath of Ganpatrao and the purpose of the cove- 
nant was fulfilled, when there was no hitch oz hindrance to quiet enjoyment during 
the lifetime of Ganpatrao. There was, therefore, no breach of the covenant.” 
The learned Judge did not record any finding on either of the two remaining issues 
as to limitation and the extent of damages, but on his finding on th2 issue as to 
breach of the covenant reversed the decree of the trial Court and dismissed the 
suit. In second appeal No. 883 of 1942, Mr. Justice Divatia, who heard the appeal, 
was of the opinion that the sale deed incorporated a covenant of title and quiet 
enjoyment, and that so far as Ganpatrao was concerned there had been a breach of 
the same. In view, however, of the fact that the question, whether Ganpatrao’s 
son, the defendant, was bound by the covenant had not been adjudicated upon, 
Mr. Justice Divatia reversed the decree of zhe District Court and remanded the 
appeal for hearing to the District Court on the issues, (1) whether the defendant was 
bound by the covenant entered into by his father, (2) whether the claim was barred 
by limitation, (8) whether the claim was barred as res judicata and (4) what relief 
the plaintiff was entitled to get. 

The appeal was thereafter heard by the Discrict Judge at Jalgaon. He was of the 
opinion that the defendant was not bound by the covenant entered into by Ganpat-- 
rao and that the suit was not barred by limitation or as res judicata. On the view 
that the covenant of title and quiet enjoyment did not bind the defendant, the 
learned District Judge reversed the decree o? the trial Court and-ordered that the 
plaintiff’s suit be dismissed. The present appeal has been filed against the decree 
of the learned District Judge and has been placed before this division bench in view 
of the importance of the questions of law involved. 

Now, before prcceeding to discuss the questions which arise in the appeal, it must 
be observed that this Court in second appeal No. 874 of 1988 held that the alienation 
by Ganpatrao was void beyond his lifetime. Further in second appeal No. 883 of 
1942 it was held by this Court that there was a breach of the covenant in the sale 
deed relating to title and quiet enjoyment, and that an action could lie on that 
breach. 

Mr. Kotwal on behalf of the defendant has argued two points in this appeal. He 
submits that the suit is barred by limitation end that the covenant of title and quict 
enjoyment in the sale deed was not enforceable as it was void beyond the lifetime 
of Ganpatrao. The argument of the learned advocate on the second point was 
twofold, (a) that the covenant for quiet enjoyment came to an end on the death of 
Ganpatrao when the sale deed itself became void and (b) that the covenant for quiet 
enjoyment to allow the transferee to remam in possession from generation to 
generation without obstruction amounted tc an agreement to do what was prohi- 
bited by the Bombay Court of Wards Act, and hence the agreement was void and 
unenforceable and damages could not be recovered for failing to carry out that cove- 
nant, 

Now the suit filed by the plaintiff is one for damages for breach of a contract 
in writing registered. The relevant words in the sale deed are “you should enjoy 
the said property from generation to generation. I have no right, title or interest 
left over the said property. Should my kinsmen and heir put forward any claim 
over the said property, all that is null and void.” Under s. 55(2) of the Transfer 
of Property Act there is an implied covenant of title. In the present case the plain- 
tiff was entitled to rely upon a covenant of title and quiet enjoyment arising by 
implication of law under s. 35, cl. (2), of the Transfer of Property Act, as well as by 
the express words of the sale deed. 

If on the allegation that the covenant of title and quiet enjoyment was broken, 
the plaintiff claims damages, the suit prima facie falls under art. 116 of the Indian 
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Limitation Act, as the covenant is contained in a sale deed, which is duly registered. 
Mr. Kotwal, however, urged that the plaintiff should have prayed for a refund of the 
purchase money on the footing that the consideration for the sale failed on the death 
of Ganpatrao, and he contended that that was the only relief which the plaintiff 
was entitled to; and if a claim for refund of the purchase money had been made, 
the claim of the plaintiff would necessarily be barred by art. 62 of the Indian 
Limitation Act. However the provisions of the Limitation Act applicable to a suit 
can only be ascertained on the allegations made in the plaint and the reliefs prayed 
for and not by speculating as to what relief the plaintiff should have prayed for. 
If the plaintiff prays for a relief to which he is not entitled, thé Court may reject his 
claim, but the Court has no jurisdiction to find out what relief he should have claim- 
ed and then apply ee of the Indian Limitation Act by reference to the 
relief which the plaintiff should have claimed but has not claimed. 

On the plaint claiming damages as framed by plaintiff the article of the Limitation 
Act applicable must be art. 116. The period of limitation applicable to a suit for 
damages for breach of the covenant cannot be decided by speculating as to what addi- 
tional or alternative relief the plaintiff should have prayed for on those covenants. 
By the combined operation of arts. 115 and 116 of the Limitation Act a period of 
six years is provided for a suit for compensation for breach of a contract in writing 
and registered, and the period of limitation commences to run when the contract 
is broken or (where there are successive breaches) when the breach in respect of 
which the suit is instituted occurs. 

Mr. Kotwal further urged that even on the view that art. 116 applied, the plain- 
tiff’s suit was barred by limitation. Hesubmitted that the period of limitation com- 
menced to run from the date on which Ganpatrao died on December 8, 1919, or 
from the date on which mesne profits were awarded by the Court in suit No. 1140 
of 1980, or in any case from the date of institution of the suit No. 1140 of 1980 by 
the defendant. . He urged that the title of the plaintiff came to an end on the death 
of Ganpatrao and that his possession thereafter was wrongful; and, even if the 
plaintiff was not disturbed in his possession, his possession could not be said to be 
in pursuance of or in recognition of a title. Now the whole argument of Mr. Kotwal 
proceeds upon the assumption that the covenant of title and the covenant of quiet 
enjoyment are broken when the title to the property terminates by reason of the 
absence of authority of the vendor either initial or supervening to transfer what he 
has purported to transfer. In my opinion there is no justification for this assump- 
tion. So long as the transferee remains in peaceful possession of the property there 
is no breach of the covenant. The possibility of a person, who has since the date of 
the sale-acquired title to the property, initiating steps to obtain possession of the 
property cannot amount to a breach of the covenant. If the argument of the learn- 
ed advocaté is accepted, it would lead to the startling result that a right to file a suit 
for damages for breach of a covenant of title and quiet enjoyment would arise before 
any injury is suffered by the vendee, and in several cases the right to sue for dama- 
ges may even become barred even before the person in whom the title so vested takes 
any-steps to enforce his rights. The learned advocate was unable to cite any autho- 
rity for the proposition that a mere possibility of an action being initiated in future 
by a person having or claiming aright to property constitutes a breach of the 
covenant of quiet enjoyment. 

Mr. Kotwal suggested, however, that the case in Krishnajt Sakharam v. 
Kashim1 supported his submission. That was a case in which certain watan 
lands were mortgaged with possession in the year 1898 for a period of 12 years by 
the watandar. The mortgage deed contained a covenant : 

“Tf there be any hindrance to the continuance of the Jand, I shal] pay the said sum together 
with interest thereon at the rate of one per cent per annum out of my other estate and personally 
in the year in which the hindrance may arise.” 


The mortgagor died in the year 1901, and his sonrecovered possession of the lands 
in the year 1914 on the ground that the mortgage was void under s. 5 of the Watan 
Act. The mortgagee thereupon filed a suit to recover the mortgage amount with 
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interest. It was held that the claim was barred by limitation. The Court held 
that the suit for mortgage money was barred as it was not filed within six years after 
the expiry of the period of the mortgage. The Court also construed the covenant 
in the deed to mean that the mortgagor should pay the amount if any hindrance was 
caused to the mortgagee’s possession during the mortgagor’s lifetime. The time for 
paying the purchase money commenced to run, according to the learned Judges 
who decided that case, as from the deathof the mortgagor and not from the date of 
the subsequent dispossession. Now Krishraji’s case obviously does not lay down 
any general proposition. On the construction of the’covenant in the mortgage deed, 
it was held that the absence of hindrance that was guaranteed by the mortgagor 
was only during the lifetime of the mortgagor. That casecan have nc application 
to the facts of tke present case. 

The contention that the period of limitation commenced to run from the date 
on which the mesne profits were awarded is entirely futile. The decree passed by 
the Court jn suit No. 1140 of 1980 for possession and mesne profits was passed on the 
footing that the title of the plaintiff having terminated in 1920, his possession since 
then must be regarded as unlawful. Mesne profits were, however, awarded for a 
period of three years before suit, not because there was any particular sanctity in 
that period but because mesne profits for a period longer than three years before 
the suit could not be awarded by reason of the provisions of the Limitation Act. 
For reasons mentioned for rejecting the contention that the period of limitation 
began to run from the date of Ganpatrao’s death, this contention also must fail. 

The contention that the period of limitat.on commenced to run from the date on 
which suit No. 1140 of 1930 was filed on the ground that at the latest on that 
date the plaintiff must be deemed to have discovered that he had no title is equally 
without substance. Ifin order that there should be disturbance in the covenant of 
quiet enjoyment there should be some physical obstruction to the possession of the 
vendee or that he must be deprived of his possession, the argument.that the period 
commenced to run from the date of the suit when the plaintiff was informed about 
the defect of his title cannot have any weight. In our view the period cf limitation 
‘ina suit for damages for the breach of covenant of quiet enjoyment commences to 
run from the date of the actual dispossession, and thesuit having been filed within 
six years from the date of actual dispossession is within time. 

In Subbaroya v. Rajagopala! Mr. Justice Seshagiri Ayyar classified suits for 
compensation filed by the vendees on the ground of breach of covenant for quiet 
enjoyment as follows (p. 888): 

‘These cases can roughly speaking be classified under three heads : (a) where from the incep- 
tion the vendor had no title to convey and the vendee has not been putin possession of the pro- 
perty ; (b) where the sale is only voidable on the objection óf third parties and possession is taken 
under the voidable sale ; and (c) where though the title is known to be imperfect, the contract is 
in part carried out by giving possession of the properties. In the first class of cases, the starting 
point of limitation will be the date of the sale...... In the second class of cases the cause of action 
ean arise only when it is found that there is no good title,..... In the third class of cases also it 
ts said that the cause of action will arise only on the disturbance of possession.” 

With oo to the facts of that case Mr. Justice Seshagiri Ayyar observed 
(p. 890) : 

‘The case before me, properly speaking, comes under the second class. If the widow Guanam- 
mal did not recover possession, the plaintiff would never have been disturbed. The sale was not 
void abinitio. lt was only voidable if Guanamma. chose to avoid it. Even if this view is not 
correct, I am prepared to hold that this case comes under the third class of cases where under an 
invalid contract possession had been given; until that possession is interfered with, the purchaser ` 
is not bound to ask for the return of his purchase money on the possible ground that at some future 
time his sale may be impeached. I therefore hold that the cause of action for this suit arose 
when under the decree obtained by Guanammal, ths possession of the plaintiff was disturbed.” 
The observations made by Mr, Justice Seshagiri Ayyar would apply with equal 
force to the facts of the present case. 

The principle laid down in the Madras case was approved of in a decision of the 
Judicial Commissioner’s Court at Nagpur in Kashirao v. Zabu.2 A full bench of 
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that Court held (p. 5): 


“In a suit, for damages for breach of covenant of title contained in a registered deed, ina 
case in which the vendee has been put in possession of the property by tbe vendor and the sale is 
void ab initio as against the rightful owner, the limitation begins to run not from the date of 
the sale but from the time the vendee is dispossessed by the rightful owner.” 

In that case it was observed (p. 8): 

. “In both the voidable and void sales if the vendor places the vendee in possession of the pio- 
perty sold the principal object of the sale, that is possession and enjoyment of property, 18 secured 
to the vendee and therefore until these are disturbed by the rightful owner it could not legally 
be said that there is a breach of contract within the meaning of Art. 116 of the Limitation Act 
(eae In both the cases where possession is delivered to the vendee, the sale, for al] practical pur- 
poses, remains good until it is avoided by the rightful owner. The cause of action to claim da- 
mages for breach of contract cannot arise in elther voidable or void sales to a vendee, if he 1s placed 
in possession of the property sold, before he is evicted by the rightful owner for the very obvious 
reason that he, in fact, suffers no damages till then.” 5 
The view taken by the Madras and Nagpur Courts is followed by the Allahabad 
High Court in Jhamman Singh v. Ratan Lal and by the Oudh Court in Ahsan 
Ali Khan v. Suraj Narain’. 

In Ratanbai v. Ghasiram? Mr. Justice Patkar accepted the classification made by 
Mr. Justice Seshagiri Ayyarin Subbaroya v. Rajagopala*. That wasacase in which 
a suit for compensation for breach of covenant to indemnify against loss of posses- 
sion by action which it was apprehended may be taken by a person interested to 
avoid & transfer was held to be governed by art. 116 of the Indian Limitation Act, 
and the period commenced to run from the date of dispossession. Mr. Justice 
Patkar followed an earlier decision of this Court in Narsing Shivbakas v. Pachu 
Rambakas,5 wherein a suit for refund of purchase money governed by art. 97 filed 
against a vendor, who, in the belief that he was entitled to certain property, had 
sold the property to the plaintiff, and subsequently the plaintiff was dispossessed 
of the property, by the real owner, the period of limitation was held to commence to 
run from the date of dispossession. 

Now, it is true that the title of the plaintiff to the property terminated on the death 
of Ganpatrao, but if in the case of a suit filed for compensation for breach of a 
covenant for quiet enjoyment under a sale, which was void or voidable, the period of 
limitation commences to run from the date of dispossession, it is difficult to appre- 
ciate any ground on which a different rule should apply to a case in which compen- 
sation for breach of a covenant for quiet enjoyment is-claimed where the sale was 
good until a certain event happened, and on the happening of that event, the sale 
became void. 

- In my view the consensus of judicial opinion is consistent with the essential nature 
of the covenant of title and quiet enjoyment. A covenant for title and quiet en- 
joyment involves a right to undisturbed possession and. this covenant remains 
effective so long as the vendee is in quiet enjoyment or possession. The covenant 
becomes enforceable in case there is obstruction or dispossession ‘and cannot ob- 
viously be broken on the date either of the sale or the happening of the future 
event, which terminates the title of the vendee. A breach of the covenant can occur 
only on the disturbance of the vendee’s possession. So long as the vendee remains 
in possession, he suffers no loss which would sustain an action for damages for breach 
of the covenant. In my view, therefore, the lower Courts were right in holding that 
the suit was within time. 

It is difficult to appreciate the argument that the covenant for quiet enjoyment 
came to an end as the title which the vendor purported to transfer came to an end. 
The covenant was obviously not a personal covenant, and was not expressly or 
impliedly limited in its duration to the lifetime of the vendor ; and it would indeed 
be a startling result of the incident of the covenant, if it was to be extinguished 
precisely at the moment when the necessity for the protection afforded by it arises. 

Nor is there any substance in the argument that when the title of the plaintiff 


1 [1949] A.I.R. All. 480. 4 (10914) LL.R. 88 Mad. 887. 
2 (1941) LL.R. 17 Luck. 289. _ $8 (1018) LL.R. 87 Bom. 338, 
3 pel) 83 Bom. L.R. 1092. i s.c. 15 Bom. L.R. 530. 
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came to an end by reason of the death of Ganpatrao the covenant for quiet en- 
joyment thereafter must be deemed to be granted for an unlawful consideration and 
hence void. Tne Bombay Court of Wards Act imposes a disqualification upon the 
rights of a person whose estate has passed uncer the superintendence of zhe Court of 
Wards and which has since been withdrawn. Without the previous sanction of the 
Collector such a person is not entitled to dispose of his property beyona his natural 
lifetime. The Bombay Court of Wards Act however does not impose a general 
incapacity upon such a person to contract with regard to his property. Nor is a 
contract with regard to property declared voli by the Act. The Legislature has for 
preventing imprudent holders of land provided that even after the withdrawal of 
the superintendence of the Court of Wards the proprietor is disqualified without the 
sanction of the Collector from transferring th2 property so as to convey an interest 
which would extend beyond his natural lifetime. If an ownerof property which is 
made non-transferable by statute, agrees to transfer that property ina manner in- 
tended to circumvent the provision of the statute, the agreement is void in law 
and unenforceable, and damages cannot be zwarded for breach of suca an agree- 
ment. But, if a person purports to convey what he has no authority to convey and 
agrees to guarantee quiet enjoyment to the vendee, the vendor or the person claim- 
ing under him cannot avoid an obligation to pay damages for breach of the coven- 
ant on the ground that the vendor had either no interest or had a limited interest, 
which has since the date of the sale ceased. The vendor cannot escape from his 
obligation when he guarantees to a vendee thet he has title to the property which he 
disposed of and ultimately it is found that either he had no title or that his interest 
was not as extensive as he purported to convey. In such a case the fact that the 
conveyance is void to the extent to which it exceeds the authority of the vendor by 
reason of the absence of title in him or by reason of a personal disqualification im- 
posed upon him does not affect the liability of the vendor or persons claiminig under 
him to compensate the vendee for breach of the covenantof title and quiet enjoyment. 
In Moti Chand v. Ikram Ullah Khant the head-note states : ° 

“The proprietors of a mahal, within the meaning of the North-Western Provinces Tenancy 
Act, 1901, executed a deed by which they sold the mahal together with the sir Jands in their occu- 
pation, and-agreed to execute a deed relinquishing tbe latter ; in default of giving the purchaser 
possession cf the sir lands they agreed to pay him Rs. 16 per bigha damages :— 

Held, that the agreement was invalid as being cantrary to the policy of the above-mentioned 
Act, and that the damages were not recoverable upon a failure to give possession of the sir lands.” 
Section 20, el. (2), of the North-Western Provinces Tenancy Act, II of 1901, provides 
that the interest of an, ex-proprietorvy tenant, an occupancy tenant, or a non- 
occupancy tenant is not transferable otherwise than by a voluntary transfer bet- 
ween persons in favour of whom, as co-sharers in tenancy such right originally 
arose, or who have become by succession co-sharers therein. It was found in Moti 
Chand’s case that the execution of the deed of relinquishment was merely a step 
towards giving effect to an agreement for relic uishment contained in the sale deed, 
and therefore was an attempt to do something which was prevented by law. The 
High Court at Allahabad held that the transaction as to the sir lands, whether it was 
to be regarded as an attempted sale of ex-proprietary rights or an agreement to 
relinquish those rights when they should aris2, was unlawful, and corsequently 
decided that the claim for damages for breach of the agreement could not be main- 
tained. Their Lordships of the Privy Councilapproved of this decision, end stated 
that the policy of the Act (North-Western Previnces Act, IL of 1901) was to secure 
and preserve rights of occupancy whether the proprietor desired it or not and not- 
withstanding an agreernent to the contrary entered into between him and the trans- 
feree and n 58): : À 

‘The policy of the Act is not defeated by any ingenious devices, arrangements or agreements 

between a vendor and & vendee for the relinquishment by the vendor of his sir lands or land which 
he had cultivated continuously for twelve years at the date of the transfer, for a reduction of 
purchase-money on the vendor’s failing or refusing to relinquish such lands, or for the vendor being 
liable to a suit for breach of contract on his failing or refusing to relinquish such lands. AJ] such 
devices, arrangements and agreements are in contravention of the policy of the Act anc are contra- 


1 (1916) L.R. 44 I.A; 54, 8.c. 19 Bom. L.R. 488. 
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rary to law and are illegal and void, and cannot be enforced by the vendee in any Civil Court or in 
any Court of Revenue.” : 

This case, relied upon by Mr. Kotwal, cannot govern the facts of the present case. 
It-is obvious that on grounds of public policy sir lands were by tenure non-transfer- 
able, except to certain persons, and an agreement which intended to defeat the 
statutory provisions which prohibited that transfer was void and could not be 
enforced, and damages could not be awarded for failure to carry out the agreement. 
The restrictions imposed by the Court of Wards Act in the present case are not 
a part of the tenure of the land but are imposed personally against the holder. 
The Act contains no general restrictions on the right to contract with regard to 
the estate and the covenant of quiet enjoyment cannot be regarded as an attempt 
to defeat the policy of the law. 

Mr. Kotwal also referred us to a decision of this Court in Bat Diwali v. Umedbhai 
Bhulabhat!. That was a suit in which an unrecognized sub-division of a bhag 
was mortgaged with possession contrary to the provisions of the Bhagdari and 
Narwadari Act, Bombay Act V of 1862. The mortgage deed also contained a 
covenant to pay the mortgage money after the period of the mortgage. The 
interest of the mortgagee under the mortgage was sold in execution of a money 
decree and was purchased at a Court auction by the plaintif. The purchaser filed 
a suit to recover the amount due on the mortgage. It was held that the considera- 
tion for the mortgage being unlawful by-reason of the provisions of s. 24 of the 
Indian Contract Act the contract failed ab initio, and the agreement contained in 
the mortgage deed to pay the mortgage debt was void and unenforceable. The 
principle of that case is, in my opinion, inapplicable to the present case for several 
reasons. The transaction of sale in the present case was not void ab initio. It 
was good for the lifetime of the vendor. The wendor having no right to convey 
the property beyond his lifetime by reason of a personal disqualification the title 
sought to be created beyond his lifetime failed. It did not fail by reason of any 
incident of the*tenure of the land but by reason of a personal disability. In Bai 
Diwalh’s case the mortgage was void ab initio, and it was void because of the 
statutory prohibition against alienations of unrecognized portions of bhag lands 
apart from the bhag. The observation that because : 

“the consideration or part of the consideration being unlawful the mortgage deed was void, and 
the agreement contained in the mortgage to pay the mortgage debt was void,” 

cannot be accepted as a correct statement of the law without limitations, in view 
of the pronouncement of the Privy Council in Babu Nisar Ahmad Khan v. Babu 
Raja Mohan Manucha?. ` 

In Babu Nisar Ahmad Khan v. Babu Raja Mohan Manucha, a deedof mortgage 
was executed in the course of execution proceedings pending before the Collector, 
when he was entitled to exercise or perform the powers or duties under paragraphs 
1 to 10 of sch. III of the Civil Procedure Code was held null and void as it was 
executed without the Collector’s permission, but the covenant to pay the mo 
money was held enforceable. The provisions of sch. II, para. 11, of the Civil 
Procedure Code, as a result of which the mortgagor in-Babu Nisar Ahmad’s case 
was held incompetent to mortgage the property, are in part materia with proviso 8 
to s, 40 of the Bombay Court of Wards Act. The provisions contained in the Civil 
Procedure Code and in the Court of Wards Act impose a personal disqualification 
upon a holder of the land to deal with the property. If a covenant to pay the 
mortgage money under a deed of mortgage which is held to be void as being con- 
trary to the provisions of sch. ITI, para. 11, is enforceable, there is no ground for 
holding that damages for breach of covenant for quiet enjoyment entered into by a 
vendor who sells property and the sale contravenes the provisions of s. 40, 
proviso 8, of the Bombay Court of Wards Act, cannot be recovered. 

Babu Raja Mohan Manucha v. Babu Manzoor Ahmad Khan? was a case which 
arose from the same execution proceedings out of which the case in Babu Nisar 
Ahmad Khan v. Babu Raja Mohan Manucha arose. In Babu Raja Mohan Manucha 

1 (1916) I.L.R, 40 Bom. 614,” s.c. 48 Bom. L.R. 465. 
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v. Babu Manzoor Ahmad Khan there was a mortgage executed by a parson whose 
property was in the management of the Collector under seh. III, para. 11, of the 
Civil Procedure Code. When the mortgagee filed a suit to recover the mortgage 
money by sale of the mortgaged property and by enforcement of the personal 
covenant to pay the money, the mortgagor contended that the mortgage was void 
having been made in circumstances which brought into operation ue provisions 
of para. 11 of sch. ITI of the Civil Procedure Code. The right to recover the 
mortgage money under the personal covenant had become unenforceable by reason 
of the expiry of the period of limitation. Consequently, before the Privy Council 
the mortgagee formally abandoned his claim, both on the mortgage as well as the 
personal covenant, and claimed to recover the loan advanced by way of restitution 
under s. 65 of the Indian Contract Act. Their Lordships held that the mortgagee 
could recover the amount advanced under s. 65 of the Contract Act as it could be 
said that the security was discovered to be void in the special circumstances of the 
case after the suit was instituted. At p. 10 their Lordships observed : 

‘The principle underlying sec. 65 is that a right to restitution may arise out of the failure of 

acontract though the right be not itself a matter of contractual obligation. If it be settled law 
that the incapacity imposed on a judgment-debtor by para. 11 of the Third Schedule is an in- 
capacity to affect his property and not a general incapacity to contract, it follows that a covenant. 
to repay is not made void by the mere operation of the paragiaph.” 
In view of the imposition of an incapacity to dispose of property their Lordships 
held that the mortgagee was entitled to abandon the mortgage security as well as the 
covenant to repay and was entitled to claim the money advanced under s. 65 
of the Indian Contract Act. The observations of their Lordships of the Privy 
Council support the view that the plaintiff is entitled to recover damages relying 
upon a contract where the provisions which impose an incapacity upon the vendor 
Ganpatrao did not seek to render either the contract void or to impose a general 
incapacity upon him to enter into contracts with regard to his property. 

It is unnecessary to consider in detail the other cases cited by Mr. Kotwal, 
Har Prasad Tiwari v. Sheo Gobind Tiwarit; Murlidhar v. Pem Raj*; and Bhitkham 
Singh v. Har Prasad. The case in Har Prasad Tiwari v. Sheo Gobind Tiwari 
merely follows the case in Murlidhar v. Pem Raj. The facts of the case in Murlidhar 
v. Pem Raj and Bhikham Singh v. Har Prasad, appear to be precisely the same as 
the facts in Mott Chand v. Ikram Ullah Khan. The considerations relied upon by 
their Lordships of the Privy Council in that case are as pointed out earlier plainly 
not applicable to the facts of the present case. 

Both the contentions raised by Mr. Kotwal, therefore, fail, and it must be held 
that the view taken by the learned appellate Judge that the covenart was not 
enforceable against the defendant in a suit for damages filed by the plaintiff must 
be set aside. The learned appellate Judge unfortunately has not dealt with the 
question as to what damages the plaintiff is entitled to if his suit is held maintain- 
able. Weare, therefore, compelled to remand this case to the District Court again 
for hearing and disposal on ae issue as to damages. 

The appeal will, therefore; -be allowed, the decree of the lower appellate Court 
set aside and the case remanded to the lower appellate Court to be dealt with 
according to law on the issue as to damages. 

There will be no order as to costs of this appeal. Costs of the lower Court and 
the trial Court will abide the result of the appeal in the District Court. 


Appeal allowed. 


1 (1922) LL.R.44 Al. 486. 3 (1896) LL.R.19 All. 83; 
2 (18099) LL.R. 22 All. 205. 
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CRIMINAL REVISION. 


Before Mr. J ustice Gajendragadkar and Mr. Justice Vyas. 
In re DOSABHAI ARDESHIR COOPER.* 
Criminal Procedure Code (Act V of 1898, as amended by Bombay Act XLVI of 1948), Sec. 516A A— 
Prosecution without reasonable and probable cause—Costs, award of—Whether s. §16 A.A reiros- 
_ pective, 
Section 516AA of the Code of Criminal Procedure, 1898, added by Bombay Act XLVI of 
1948, is not retrospcctive in its operation. Hence, costs cannot be awarded in a case filed be- 
fore the section came into force, even if the prosecution is without reasonable and probable 
cause. 


DosaBuHatl filed a complaint before the police against one Kuaka for offences 
of criminal trespass and criminal intimidation (ss. 447 and 506 of the Indian Penal 
Code), on March 21, 1948. 

On March 22, 1948, s. 516AA was added to the Criminal Procedure Code by the 
Bombay Legislature. The police prepared a -charge-sheet and sent it up to a 
Magistrate. 

The Magistrate tried the case and discharged the accused on July 1, 1948. 
At the same time, the Magistrate issued a notice to the complainant Dosabhai, 
under s. 516AA of the Criminal Procedure Code, to show cause why he should not 
pay the costs of the proceeding to the accused as “the complaint before the police 
is neither reasonable, probable and is not bona fide and genuine complaint.” 
On November 6, 1948, the Magistrate ordered the complainant to pay Rs. 40 as 
costs to the accused. 

The complainant applied to the Sessions Judge of Surat against the order, but 
the application was dismissed on February 12, 1949. 


The complainant applied to the High Court in revision. — 


S. G. Patwardhan, for the applicant-complainant. 
H. M. Choksi, Government Pleader, for the Sfate. 


GAJENDRAGADKAR J. The short point which arises in this case is whether 
8. 516AA of the Code of Criminal Procedure is retrospective in its operation. This 
question arises in this way 

The petitioner had filed a rain Gar under ss. 447 and 506 of the Indian Penal 
‘Code,. 1860, against one Karimkhan Sherali before the police on March 21, 1948. 
Subsequently a charge-sheet was submitted and-the case was forwarded to the 
Court of the Resident Magistrate, First Class, Surat. At the end of the trial the 
learned Magistrate acquitted the accused of the offence charged and made an 
order under s. 516AA of the Criminal Procedure Code that the complainant should 
pay Rs. 40 as costs to the accused. The learned Magistrate held that the complaint 
whith had been filed by the complainant before the police was neither reasonable 
nor probable as it was not a bona fide or a genuine complaint at all. This order 
was challenged by the complainant by preferring a revision application in the 
Court of the learned Sessions Judge at Surat. The learned Sessions Judge, 
‘however, confirmed the order, with the result that the complainant has come to 
this Court in the present revision application. 

Mr. Patwardhan has not challenged the finding of the learned Magistrate that 
the complaint in the present case was given without any reasonable and probable 
cause. Indeed, -this finding could not be challenged in a revision application. 
The only point which he has raised is that s. 516AA was added to the Criminal 
Procedure Code by Bombay Act XLVI of 1948 which came into force on May 22, 
1948.. The complaint was filed, as I have already mentioned, on March 21, 1948. 
Mr. Patwardhan contends that s. 516AA which has been added to the Code of 


* Decided, April 17, 1950. Criminal Vasanada, Resident First Class ge ge 
Revision Ap lication No. 106 of 1950, Surat, confirmed in revision by V. B. Raju, 
against an order of acquittal passed by C. H. Seasions Judge, Surat. 
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Criminal Procedure on May 22, 1948, cannot apply against complaints which 
were filed before the said date, though it may be that the final order in the criminal 
proceedings started by such complaints may have been passed subsequent to 
May 22, 1948. That is how the only question which we hae to decide in the 
_ present revision application is whether this new section is retrospective in its 
operation. 

Now, it is clear that under the Code of Criminal Procedure there was no power 
to order costs. The only power which had been conferred upon criminal Courts 
was to make an order as to compensation under s. 250 of the Criming] Procedure 
Code. That was, however, available in cases where it was found that the complaint 
was false, frivolous or vexatious, and it could be exercised by those Courts alone 
that are mentioned in s.250. The question as to whether, apart from the provisions 
of s. 250, it was competent to the criminal Courts to make an order as to costs 
where they find that the complaint was filed without a reasonable and probable 
cause was considered by this Court in Emperor v. Lasu Janu’, and it was pointed out 
that no such power vested in the criminal Courts. It may be noted that it was 
partly because of the observaticns in this judgment that the Legislature thought 
of introducing s. 516AA in the Criminal Procedure Code. There is also another 
point which must be borne in mind in dealing with the question as to whether 
s. 516AA is retrospective. It is true that even before the present amendment if a 
complaint had been filed without a reasonable and probable cause and the accused 
had been acquitted, he would have been entitled to claim damages for such pro- 
secution by filing a suit in a civil Court, but in such a case he could have succeeded 
only if he showed not only that the comp’aint was without a reasonable and 
probable cause but that it was also actuated by malice. Claims of this kind have 
always been entertained by civil Courts as claims for damages for malicious 
prosecution. In other words without the proof of malice a claim for damages 
even in such civil actions could not have been sustained. This means that the 
provision made by s. 516AA that costs could be awarded against a complainant 
if it is shown that the complaint was filed without any reasonable and probable 
cause imposes upon the complainant a new liability altogether and in our opinion 
this is a very material circumstance in deciding whether such a new Liability could 
be restrospectively enforced. It is a well-settled rule of law that no statute shall 
be construed to have a retrospective operation unless such a construction appears 
very clearly in the terms of the Act or arises by necessary and distinct -mplication. 
On the other hand, statutes dealing mere-y with procedural matters apply to 
proceedings pending at the time when the statutes are passed. In this sense a 
clause newly enacted in any procedural law would normally be treated as retros- 
pective on the ground that it affects merely procedure and change of procedure 
cannot be said to affect any vested rights. It may also be conceded that costs are 
usually a matter of discretion and a party cannot be said to have any vested 
right in respect of an order as to costs. But in the present case s. 516AA really 
imposes a new obligation upon a complainant if his complaint is found to have been 
filed without a reasonable and probable cause and in that sense the new section 
cannot be regarded as being merely procedural. It undoubtedly imposes a new 
liability, and if that is so, it could not be trsated as retrospective on the ground 
that it is a part of the procedural law. Itseems to us that there can be no doubt 
that statutes which affect vested rights or create new obligations would not nor- 
mally be taken to be retrospective unless they se clear words to show that intention. 
We, therefore, think that s. 516AA is not retrospective in operation. I: is obvious 
that the complaint in the present case was filed before the new section was enacted, 
and so we must kold that the learned Magistrate had no jurisdiction to pass the 
order under the said section. The application accordingly succeeds and the 
order.as to payment of costs is set aside. i 
: Rule made absolute. 
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APPEAL FROM ORIGINAL CIVIL. 


a | 
Before the Howble Mr. M. C. Chagia, Chief Justice, and Mr. Justice Shah. 


THE STATE OF BOMBAY v. VIRENDRA MOTABHOY MUNIM.* 


Bombay Land Requisition Aci (Bom. XXXLU of 1948), Secs. 4(8), 6(1)—‘‘Premises”'—‘ ‘Let?’ — 
“Intended to be let’ —Interpretation—Premises once let not ceasing to be intended lo be let by 
landlord wishing to occupy them himself—Requtsition of premises. 

Under the Bombay Land Requisition Act, 1048, the power of Government to issue a 
requisit:oning order 1s restricted to premises situated in the area referred to in the Act and 
which premises become vacant. Hence, in order to justify an order of requisition the 
Government have to satisfy the Court that there wasa vacancy in a building or a part of 
the building which was let or which was intended to be let and that such a building was 
situated In an area to which the Act had been applied. 

A tenant, protected by a statute in the possession of demised premises, is a statutory tenant. 
It is a personal right ofthe tenant, and, not aright which he can assign or deal with. 
It does not create the relationship of landlord and tenant between him and the landlord. 

The term ‘‘let’’ used in s. 4(3) of the Bombay Land Requisition Act means that the nature 
of possession is such as to create in the person to whom the building is let an interest ip 
property. Ifa building or a part of a building islet to a person, he is a tenant quae the 
person who let the building or part of the building to him, and ifthe relationship of landlord 
and tenant is absent and if no interest in property is created in the person who is in possession 
of the building, the building or part of the building cannot be said to be let to him, 

The word ‘‘intended”’ in the expression ‘‘intended to be let” in s. 4(3) of the Act imports a 
volition on the part of the landlord. But, that volition cannot be a fluctuating or an 
ambulatory volition. Ifa volition is once expressed by the owner or the landlord 
quae a building, that volition becomes an incident of the building itself, and it 1s not open 
then to the landlord by changing his intention from time to time to say that the particular 
building was not intended to be let. The expression “‘intended to be let” qualifies the 
building. It is therefore a characteristic or an incident of the building. Though that 
characteristic or incident is to be determined by the volition of the landlord, it is not to be 
determined from time to tinfe. In order to determine whether a buildingis intended to bc let 
when it falls vacant, itisimmaterial what the intention of the landlord was at that moment. 
What is material is whether the incident, viz. intended to be let, is attached to the building at the 
time when the vacancy takes place; and whether a building is intended to be let or not is a 
question of fact to be determined by the circumstances of the case and the evidence in the case. 

When a flat is once let, it does not cease to be “intended to be let” merely because when the 
vacancy ocours the landlord expresses his intention that he does not want to let it but 
wishes to occupy it himself. | 

REQUISITION of house. 

Virendra Motabhoy and others (petitioners) were owners of a house called ““Mota- 
bhoy Mansion” on the Churchgate Reclamation in the city of Bombay. The house 
consisted of several residential flats, one of which was let to one Mrs. K. A. Coultrup. 

On October 81, 1947, the petitioners gave a notice to Mrs. Coultrup terminating 
her tenancy on December 81, 1947. Mrs. Coultrup claimed protection under 
Bombay Act VII of 1944, and elected to hold over as a statutory tenant on and after 
January 1, 1948. 

In January 1949, Mrs. Coultrup ceased to occupy the flat and handed it over to 
one Kundanmal Mahatani (respondent No.2). OnJanuary 8, 1949, the petitioners 
wrote to the Secretary to the Government of Bombay, Health and Local Govern- 
ment Department, requesting that the possession of the flat should be handed over 
to petitioner No. 2 as he was the first informantof its vacancy. Onthe same day 
the petitioners received a letter from the Assistant Controller of Accommodation 
that the Government had permitted Mrs. etn es exchange her flat in Bombay 
with Kundanmal Mahatani’s flat in Karachi. The petitioners were requested to 
accept the latter as their direct tenant. This the petitioners were not disposed to 
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do. They wrote in reply that che flat was required by them for their own use and ` 
occupation, and that they were not prepared to accept Kundanmal Mahatani as 
their direct tenant. a 

On October 10.1949, the petitioners filed a petition in the High Court alleging 
that “they had no intention to let the flat on January 15, 1949, when it became 
vacant by reason of Mrs. Coultrap ceasing to occupy the same.” In the alternative 
they submitted that ‘no order under s. 6(4: of the Bombay Act XXXIII of 1948 
having been made by the State of Bombay within a period of one month from the 
date on which mtimation of the vacancy of the flat was received, the respondents 
had no jurisdicticn to make ar order requiring the petitioners to let the flat to 
Kundanmal Mahstani.” The petitioners, therefore, prayed for a writ of certiorari 
to quash and set aside the order of requisitionn made by the State of Bombay 
(respondent No. 1). 

The petition was heard by Bhagwati J., who, on January 16, 1950, issued the 
writ prayed for, observing as follows :— 


Buacwatt J. The petitioners have filed this petition for a writ of certiorari 
against the respondent, the Province of Bor day, in respect of an order dated Sep- 
tember 24, 1949, under s. 6 (4)(E) of the Bombay Land Requisition Act XXXIII of 
1948. 

The petitioners purchased the property which is known as Motabhoy Mansion 
situate at Churchgate Reclamation towards the end of 1948. The property was 
occupied by tenants and consisted of 12 flats. The petitioners’ intention in pur- 
chasing the same was to occupy two flats therein as and when they fell vacant. 
The petitioners required in all two flats to accommodate their family consisting of 
their parents, themselves and their respective families inasmuch as the premises 
which they occupied at Sandhurst Road were not sufficient for their purposes. 

One Mrs. Coultrup was a tenant in respect of a flat on the first floor of the pro- 
perty and on October 81, 1247, the petitioners gave her a notice terminating her 
tenancy at the end of the two months next after the then current month of tenancy. 
The reason which they gave in this notice was that they required the premises for 
their own reasonable and bona fde use; the other reason being that she had com- 
mitted_several other breaches of the terms oZ her tenancy. Mrs. Coultrup replied 
on November 1, 1947, through her attorneys. In that letter of hers she did not 
admit that the premises were reasonably or bona fide required by the petitioners 
for their own use and occupation and she also denied that she had committed any 
breach of the terms of the tenancy. She claimed protection under the Bombay Act 
VII of 1944 and slfe claimed to continue in pcssession of the flat. 

On this the petitioners instructed their attcrneys to apply for a certificate from 
the Rent Controller that the prernises were required bona fide for their own use and 
occupation. A draft of such application was prepared by the attorneys, but before 
the application could be made the new Ren- Act, viz. the Bombay Act LVII of 
1947, came into force. Rules were not framedas contemplated under the Act and 
the attorneys aavised the petitioners to wait until the same was done. Under the 
Act a suit for ejectment could be filed only in the Court of Small Causes and the 
petitioners accordingly instructed one K. M. Desai, advocate, to file a suit there. 
They did not, however, do so because they were advised, that under the terms of the 
Act the balance of convenience of the parties was also one of the considerations 
before the Court would pass a decree in their favour. 

Mrs. Coultrup was ready and willing to pay the rent of the flat but the vetitioners 
were advised not to accept the rent as such. After a period of about 10 months 
they accepted the amount tendered by Mrs. Coultrup as compensation for use and 
occupation of the flat by her. The petitioners passed a receipt in her favour in 
connection with the said payment which described it as “compensation accepted 
without prejudice to our notice to vacate, dated October 31, 1947.” 

Mrs. Coultrup continued in occupation until about January 8, 1949, when the 
petitioners received information from their watchman that some furniture was 
being removed from her flat. On January 15, 1949, one Kundanmal A. Mahatani 
attended the petitioners’ office and informed them that Mrs. Coultrup had vacated 
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her flat but had given over possession of the same to him. -Immediately on receipt 
of the information on January 8, 1949, from their watchman the petitioners ad- 
dressed a letter to the Government informing it of the vacating of the flat by 
Mrs. Coultrup and asking the Government to take the necessary proceedings and 
to hand over possession of the flat to them. Immediately after this letter was sent 
by them to the Government, they received in their office aletter dated January 86/7, 
1949, addressed by the Assistant Controller of Accommodation to them informing 
them that Mrs. Coultrup had exchanged her flat with the one in Karachi of Kundan- 
mal A. Mahatani, that the Government had agreed to the exchange and that there- 
fore they were requesting the petitioners, under intimation to the office of the 
Assistant Controller of Accommodation, to take up Kundanmal Mahatani as their 
direct tenant in place of Mrs. Coultrup who had since left for Karachi and occupied 
the flat of Kundanmal Mahatani there.‘ This proposal of the Government was not 
agreed to by the petitioners and they wrote their attorneys’ letter dated January 18, 
1949, to the Assistant Controller of Accommodation pointing out that the said 
flat was for a long time required by them for their own bona fide occupation and 
Mrs. Coultrup’s tenancy had been terminated over a year back. They intimated 
to the Government that under the circumstances aforestated they were not agree- 
able to the exchange and could not accept Kundanmal Mahatani as their direct 
tenant in place of Mrs. Coultrup. On January 21, 1949, the petitionesrs instructed 
their attorneys to address a letter to the Controller of Accommodation in con- 
nection with the flat intimating to him the circumstances under which the vacancy 
had occurred and of their having no intention to let the flat in the future. They 
stated in the last para of that letter that even though the premises in question 
were at the time Mrs. Coultrup ceased to occupy the same neither let nor intended 
to be let and they had no intention to let the same in future, they had for the sake of 
caution sent to the Government the prescribed form eS they requested it to take 
on file. 

Kundanmal Mahatani continued in occupation of the flat and the petitioners filed 
a suit against him in this Court, being suit No. 894 of 1949, for recovery of posses- 
sion of the flat and for further and other reliefs. Itis not apparent from the record 
as to what further transpired between January 1949 and October 1949, but the next 
important event which happened was the receipt by the petitioners on or about 
October 4, 1949, of a letter from the Government dated September 26/80, 1949, and 
the order in question dated September 24, 1949. It was on receipt of this order 
which is complained against that the petitioners had to file H petition which has 
now come on for hearing before me. 

On the facts as I have stated above and which appear nese to emerge from the 
evidence of Indrajit Motabhoy Munim, petitioner No. 8 before me, dnd which 
evidence I accept, it is clear that the petitioners purchased this property intending 
to occupy two flats therein for their own use and occupation and that with that end 
in view, amongst others, gave the notice to quit to . Coultrup on October 81, 
1947. According to the law of the land the tenancy of Mrs. Coultrup terminated 
on December 81, 1947, and she continued in occupation of the flat thereafter from 
January 1, 1948, as the statutory tenant entitled to the benefit of the provisions of 
the Bombay Act LVII of 1947. It was in that capacity of hers as the statutory 
tenant that she appears to have approached'the Government when she intended to 
go to Karachi in about January 1949 to have an exchange of this flat with the flat 
of Kundanmal Mshatani which she wanted to occupy in Karachi. This was an 
exchange which the Government appears to have sanctioned as mentioned in their 
letter dated January 6/7, 1949, addressed by the Assistant Controller of Accommo- 
dation to the petitioners and the only thing which the Government then did was to 
request the petitioners to accept Kundanmal Mahatani as their direct tenant in 
place and stead of Mrs. Coultrup. This the petitioners were obviously unwilling 
to do in so far as all throughout their intention was to occupy two flats in the pre- 
mises as and when vacated and available to them for their own use and occupation. 
Kundanmal Mahatani was not recognized as the direct tenant by the petitioners 
and continued in occupation of the flat merely because he had been let in by 
Mrs. Coultrup under the exchange.of the flats which appears to have been sanction- 
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ed by the Government in his favour. Tere was no tenancy which could ever 
have been created in his favour by any provision of law or by the Government. 
Mrs. Coultrup was merely a statutory tenant and had no right, title or interest 
in the property except what could possibly Lave been enjoyed by her under the pro- 
visions of the Bombay Rent Control Act, Act LVII of 1947. It was no interest in 
the property at all but it was according t= the authorities a personal right which 
Mrs. Coultrup had to be in use and occupation of the property so long as she enjoy- 
ed the status of a statutory tenant and was ready and willing to pay the rent and 
otherwise conformed to the terms of the tenancy. This personal right of hers could 
not be the subject-matter of any transfer or assignment or even exchange with 
anybody as is apparent from my judgme=t in Rodrigues, In ret, and the judg- 
ment of the Appeal Court in Baldeodas Mahaviraprasad v. Sonavalla.* Kundan- 
mal Mahatani therefore continued to squatin the flat having no vestige of a right 
to do so and therefore the petitioners filed the suit as they did in this Court, being 
suit No. 894 of 1949, for recovery of possession of the flat and further and other reliefs 
as stated before. This suit was pending and it appears to have been realised that 
unless his possession was in any-manner whatever tried to be rehabilitated the suit 
which the petitioners had filed against him m this Court would certainly be decreed 
against him and Kundanmal Mahatani would be deprived of the possession of the 
flat. Kundanmal Mahatani thereupon appears to have moved the Government and 
I have not the slightest doubt that it was at hs instance that the letter dated Septem- 
ber 26/80, 1949, was addressed by the Contr-er of Accommodation to the petition- 
ers. The terms of that letter are verv significant. It refers in the first instance to 
the letter dated January 6/7, 1949, which was addressed by that officer tothe peti- 
tioners sanctioning the exchange of the flats as between Mrs. Coultrup and Kundan- 
mal Mahatani. It then goes on to say that as there seems to be some misunder- 
standing and the petitioners did not appear bo have accepted Kundanmal Mahatani 
as their direct tenant under s. 6(4)(b) of the Bombay Land Reguisition Act, as 
contemplated in the said letter, a formal order in respect of the said premises was 
enclosed therewith. The formal order for requisition was in the proper form which 
has been adopted by the Government in respect of these orders under s.8(4)(5) of the 
Act. It proceeded to narrate that intimaton had been given under sub-s. (1) of 
s. 6 of the Bombay Land Requisition Act, 1948, by the landlord in respect of the 
premises in on and therefore in exerzise of the powers conferred by cl. (b) 
of sub-s. (4) of s. 6 of the said Act, the Government of Bombay was pleased to direct 
that the landlord of the said premises shou let the said premises to Kundanmal 
Mahatani. This was the regular order which. if the Government had jurisdiction to 
pass it, would have regularised the possessior of Kundanmal Mahatani. Unfortuna- 
tely for Kundanmal Mahataniand also unfortunately for the contentions which the 
Government has chosen to take up in this nanner before me, this order could do 
nothing of the type. The first letter dated Canuary 6/7, 1949, which had been ad- 
dressed by the Controller of Accommodation to the petitioners merely stated that 
Mrs. Coultrup had left India for Karachi, having exchanged her flat with one in 
Karachi with Kundanmal Mahatani and tiat the Government had agreed to 
the exchange in that manner. The only thirg which the Controller of Accommoda- 
tion did in that letter after reciting these fac was to request the petitioners, under 
intimation to that officer, to take up Kundanmal Mahatanias their direct tenant in 
place of Mrs. Coultrup. This was a very polite action on the part of Government and 
requested the petitioners to accept Kundammal Mahatani as a direct tenant in 
place and stead of Mrs. Coultrup. It was urged before me by Mr. B. J. Divan 
counsel for the respondent that situated as che Government was any request com- 
ing from it was nothing except an order, and if one can probe into the intention of 
the Government in addressing the communication to the petitioners it could only 
be the intimation to the petitioners of an c-der under’s. 6(4)(b) of the Act. I am 
not inclined to accept that argument. First of all the letter was addressed by the 
Assistant Controller of Accommodation who began by saying that he was directed 
to state, etc. He was not speaking with the authority of the Governmentso that 
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his request which was contained in this manner could by no stretch of imagination 
be construed as an order upon the petitioners. The office of the Controller of Acco- 
mmodation very well knew the distinction between a request and an order. This 
which was communicated on January 6/7, 1949, was a polite request. When they 
came to pass a formal order under s. 6(4)(b) of the Act they knew what form to 
adopt, and if one has regard tothe terms of the order dated September 24, 1949, it is 
clear that the office of the Controller of Accommodation knew that distinction 
which I have drawn and they therefore stated that in exercise of the powers con- 
ferred by cl. (b) of sub-s. (4) of s. 6 of the Act the Government of Bombay was 
pleased to direct that the landlord of the premises should let the premises to 
Kundanmal Mahatani. In my opinion, therefore, there was no order under s. 6 
(4)(6) of the Act until we come to September 24, 1949. 

It was urged by Mr. B. J. Divan for the respondent that the crucial date for 
determining whether the order in question was a valid order or not was, according 
to the construction which he put upon the various provisions of the Act, the date 
when the Ordinance which was repealed by this Act was in operation or in any event 
the date when the present Act came into operation. The argument in this behalf 
is, however, clinched] by the judgment delivered by my brother Tendolkar in Mathura- 
das Dwarkadas v. The Province of Bombay. Mr. Justice Tendolkar there held that : 

“I am therefore of the opinion that the question as-to whether any flat or a part of a flat 
constitutes ‘premises’ is to be determined at the time when a vacancy arises, that is, just before it.” 


I have nothing to do with the Ordinance which was repealed under s. 20 of the Act 
nor have I anything to do with the situation as it obtained prior to the vacancy. 
It is the vacancy which occurred on or about January 8, 1949, by reason of 
Mrs. Coultrup having left the premises within the meaning of s. 6 of the Act that is 
relevant to consider in this behalf and the order dated September 24, 1949, which was 
made by the Government under s. 6(4)(b) of the Act has got to be construed in 
relation to the premises which had thus become vacant on Mrs. Coultrup leaving 
the same on or about January 8, 1949. By this date the Bombay Act LVII of 1947 
was in existence and applied to the premises. Under s. 15 of that Act it was not 
competent to Mrs. Coultrup to either transfer or assign the tenancy except in the 
case which would be covered by the proviso thereto,and this was not a case which 
was covered thereby. The exchange which could be treated as a transfer or pe ial 
ment within the meaning of the Transfer of Property Act was not competent to Mrs. 
Coultrup even with the apparent sanction of the Government purported to be 
conveyed in the letter dated January 6/7, 1949, addressed by the Assistant Control- 
ler of Accommodation to the petitioners. The statutory tenancy which had come 
into existence on the expiration of the notice to quit dated October 81, 1947, with 
effect from January 1, 1948, was not such an interest in the property as could ever 
be the subject-matter of atransfer or assignment, being apersonal rightenjoyed by 
Mrs. Coultrup to occupy the premises if she satisfied the requirements of the Bombay 
Rent Control Act, Act LVI of 1947. In this behalf also there is the same 
‘judgment of my brother Tendolkar to which I may draw attention. It was sought to 
be argued there that the statutory tenant was a person who could transfer the ten- 
ancy or put in somebody in his place and stead and bring that other person within 
the definition of a tenant contained in s. 5 (11) of the Bombay Rent Control Act 
(Act LVII of 1947). That contention also had been negatived by Mr. Justice 
Tendolkar, and following the same reasoning I have also come to the conclusion that 
Mrs. Coultrup who acquired the status of a statutory tenant after January 1, 1948, 
had no right whatever to pot Kundanmal Mahatani in possession of the flat. 
The position therefore which obtained on September 24, 1949, when the order in 
question was made by the Government was that Kundanmal Mahatani had been 
in unauthorised occupation of the flat which had been given over to him by Mrs. 
Coultrup on her departure from Bombay to Karachi on or about January 8, 1949. He 
had not a vestige of a title therein, and the suit which was pending against him made 
his position absolutely precarious. It was in order to rehabilitate that position that 
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the order was passed by the Government on September 24, 1949, under s. 6(4)(b) of 
the Act. What was, however, required before any such order could be made by the 
Government was that there should have beer premises either let or intended to be 
let and to which this order would apply. The definition of premises in the Act 
is very clear on this point. In order to attract the powers of the Government which 
have been invested in it under s. 6 of the Act the essential condition is that there 
should be premises within the meaning of the definition thereof conteined in the 
earlier part of the Act and they should be pré:nises which are “building or part of the 
building let or intended to be let.” These premises certainly were not {et after the 
termination of the tenancy of Mrs. Coultrup by the notice to quit dated October 81, 
1947. There was no relationship between the petitioners and .Mrs. Coultrup on and 
from January 1, 1948, as between a landlord and tenant asit is known cf the law of 
the land. Under s. 108 of the Transfer of Property Act on the termination of the 
tenancy the tenant is bound to deliver over possession and the landlord is entitled 
to recover possession of the flat. This ordinary right of his, however, curtailed by the 
Bombay Rent Control Act, Act LVII of 1947, and by virtue of this curtailment of the 
right Mrs. Coultrup would, if she had desired to do so, have continued on the pre- 
mises as a statutory tenant thereof provided however she conformed to th2 provisions 
of that Act which were obligatory upon her. The position therefore which obtained 
was that these premises were not let in the proper sense of the term after January 1, 
1948. My brother Tendolkar in the judgment which I have just mentioned held 
to the same effect and in this opinion which I have expressed above I am also forti- 
fied by this opinion of his. 

The next question then to consider is whether these premises were preraises which 
were intended to be let. The evidence of Indrajit Motabhoy Munim. petitioner 
No. 8, has been that they wanted only two flats for their own. use and occupation. 
They did give notices to 3 or 4 other tenants of the flats to quit their flats on determi- 
nation of the tenancy, giving as their reasons in the letters addressed in that behalf 
to them that they were not paying the stardard rents of the prémises. These 
people, however, agreed to pay the standard rents of the premises and the petitioners 
therefore accepted the standard rents from them and allowed them to continue 
as their tenants as before. This position was sought to be taken advartage of by 
Mr. B. J. Divan for the respondent and heccntended that the petitioners did not 
fasten their intention on any particular flat and what obtained at best was a float- 
ing intention of theirs to fasten upon any particular flat which happened to be 
vacant in the future as the flat which they wanted to utilise for their own 
use and occupation. This is certainly not the way in which you can test the bona 
fides of any person who comes before the Court. Indrajit Motabhoy Munim was 
frank enough to state to the Court that his family wanted two flats in order to ac- 
commodate themselves. They gave notices to quit to various tenants. Those 
tenants paid the standard rent. They were entitled under the law as it. had been 
passed by the Legislature, viz. the Bombay kent Control Act, Act LVO of 1947, 
to continue in the flats if they paid the standard rents and conformed to all the , 
terms of the tenancy. Filing suits against trem would certainly have involved 
considerable trouble and delay and they in fact accepted those other tenants as 
their regular tenants and continued their tenancy on their payment of the standard 
rents of the flats before they gave the notice to Mrs. Coultrup dated October 81, 
1947. Indrajit Motabhoy Munim was frank encugh to admit in the witness box that 
as regards Mrs. Coultrup herself also, if she had gone on continuing in possession 
of the flat and claimed to be statutory tenant, there would not have been the slightest 
difficulty for her in continuing to be such and they would probably not have pro- 
ceeded against her in the Court of law realising well the defences which have been 
created by the enactment of the relevant provisions of the Bombay Rert Control 
Act, Act LVII of 1947. The position, however, as it developed on Mrs. Coultrup 
leaving Bombay for Karachi was certainly a >osition which they could take ad- 
vantage of. She had no right and she had no business to put Kundanmal. 
Mahatani in possession of the flat even thougk Kundanmal Mahatani might have 
arranged to have the Government give its sanction or imprimatur to the exchange 
which he wanted to have of this flat with Mrs. Coultrup. When this flat became 
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vacant Mrs. Coultrup leaving the same on or about January 8, 1949, the intention 
which the petitioners had really fastened upon this flat which was certainly a 
flat which was vacated by her. The moment it was vacated by her, 
the question as to whether it was intended to be let would come up to be 
considered by the Court, and I have not the slightest hesitation in coming 
to the conclusion that on the vacating of this flat by Mrs. Coultrup the 
position as it obtained then was that this flat was neither let nor intended to be 
let. The petitioners wanted to keep this flat for their own use and occupation and 
nothing that transpired thereafter was of any avail to Kundanmal Mahatani or 
was of any effect so far as Government is concerned. I have definitely come to the 
conclusion on the evidence which has been led before me on behalf of the petitioners 
that this flat when it became vacant was not intended to be let. 

Under the circumstances the flat in question having been neither let nor intended 
to be let at all times material for the purposes of this order whiéh is canvassed before 
mé did not become premises within the meaning of the definition thereof in the 
Bombay Land Requisition Act, Act XX XIII of 1948, and therefore could not 
become the subject-matter of any valid order which could ever be passed by the 
Government acting under s. 6(4)(b) of the Act. 

I have therefore come to the conclusion that the petitioners are entitled to the 
relief which they have prayed for in prayer (a) of their petition. The petition 
will be allowed, the petitioners will be awarded the relief in prayer (a) of their 
petition and the rule will be made absolute. The respondent will pay the costs of 
the petitioners of this petition and the rule. i 


The State of Bombay appealed. 


C. K. Daphtary, Advocate General, with G. N. Joshi, for the appellant. 
V. F. Taraporewalla, with P. N. Bhagwati, for respondents Nos.1 to 3. 
M. P. Laud, for respondent No. 4. 


Cuaca C. J. Thisis an appeal from a judgment and order of Mr. Justice Bhag- 
wati by which he directed the issue of a writ of certiorari against the State of Bombay 
and set aside a requisitioning order made by Government., 

The petitioners purchased a property called Motabhoy Mansion situated on 
Churchgate Reclamation towards the end of 1948, and one Mrs. Coultrup was a 
tenant of a flat on the first floor of that building. On October 81, 1947, the peti- 
tioners gave her a notice terminating her tenancy at the end of the 
next two months and the tenancy came to an end on December 81, 1947. But 
Mrs. Coultrup continued to occupy the flat as a statutory tenant right up to January 
1949. In orabout the second week of January 1949 she left the premises and one 
Kundanmal Mahatani wept into possession. Government requested the petitioners 
to accept Mahatani as their tenant in place of Mrg. Coultrup because they said 
Mrs, Coultrup had exchanged this flat with Mahatani’s flat in Karachi. The peti- 
tioners were not prepared to accept this arrangement, whéreupon Government issued 
an order under s. 6(4) of the Bombay Land Requisition Act, 1948, requisitioning 
these premises and. directing the petitioners to let these premises to Mahatani. It 
is this order that is being challenged. 

Now, in order to understand what the rival contentions of the parties are and 
also the judgment of the learned Judge below, it is necessary to look at the scheme 
of the Requisitioning Act which is Act XX XITI of 1948. By s. 2 the Act is extend- 
ed to the areas specified in the schedule to the Act, and in the schedule the city of 
Bombay, Bombay Suburban District’ and other districts are mentioned, and the 
Act came into force on April 11, 1948. Then by sub-s. (2) of 8. 2 the Provincial 
Government have been given the power to extend any or all of the provisions of 
the Act to any other area by _ notification in the Official Gazette. 
‘Section 4 deals with the definitions and I shall deal with the material definitions 
pen y. Section 5 deals with the power of Government to requisition land. 

e are not concerned with that section in this case. Then we come to s. 6 which 
is a material section, and that section deals with requisition of vacant premises. 
I may. point out.that there is a drafting error in s. 6(Z) because it refers to premises 
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situated in the area specified by the Provindal Government by notification in the 
Offcial Gazette, and it does not refer to the areas specified by the Act itself under 
s. 2(1). But it is clear that the object of tte Act was to apply s. 6 both to areas 
covered by s. 2(7) and areas covered by s 2(2). The error arises because this 
Act took the place of an earlier Ordinance and under that Ordinance the Ordinance 
could only be applied to the areas specified in the Official Gazette, whereas the 
scheme of s..2 of the Act is different. Now, under s. 6(Z) an obligetion is cast 
upon the landlord to give intimation with regard to vacancies to an oificer autho- 
rised in that behalf.by the Provincial Government, and that obligation is cast 
only with regard to premises as defined in tie Act and premises which are in the 
area specified in the Act, and that obligaticn arises when these premises become 
vacant. These premises may be vacant at tke date when the Actcomes into force, 
or they may become vacant subsequently and that vacancy may come about by 
reason of the landlord, the tenant or the sus-tenant, as the case may be, ceasing 
to occupy the premises, or they may beconse vacant by reason of the release of 
the premises from requisition or by reason cf the premises being newly erected or 
reconstructed or for any other purpose. Cbviously, a premises which is newly 
constructed cannot become vacant and in order to get over this difficulty an 
explanation is appended to this section by which premises newly erected or re- 
constructed shall be deemed to be or become vacant until they are first occupied 
after such erection or construction. It is not with regard to every building that 
under s. 6(7) there is an obligation upon the lendlord to give intimation of a vacancy 
to the Provincial Government. It is only with regard to those buildings which 
fall in the category of premises, and “premises” is defined by s. 4(3) as “any 
building or part of a building let or intenced to be let separately.” Therefore 
it is only those buildings or parts of buildincs which are let or which are intended 
to be let that constitute premises and in respect of which an obligation is cast 
upon the landlord when such premises become vacant. Then under s. 6(2) the 
time within which intimation has to be given by the landlord is laid down. He 
has got to give the intimation within one month in the case of premises which were 
vacant at the date when the Act came into force and in other cases within seven 
days of the premises becoming vacant. Theas. 6(3) casts a disability upon the land- 
lord, and that is that he cannot let, occupy or permit to be occupied premises which 
have become vacant before giving the intimation and for a period of one month 
from the date thet intimation was received. After the expiry of that one month 
the landlord would have the right to make such use of the premises as he thinks 
fit. Then we come to s. 6(4) which confers upon the Government tke power to 
issue a requisitioning order, and that sub-section provides : 

“Whether or not an intimation under sub-section (1) is given and notwithstanding anything 
contained in section 4, the Provincial Government may, by order in writing— 

(a) requisition the premises and may use or deal with the premises in such manner as may 
appear to it to be expedient ; or 

(b) require the landlord to let the premises tc specifled persons or class of persons or in 
specified circumstances.” 
Then there is a proviso which gives the power to Government to declare a vacancy. 
There is a further proviso which makes it neumbent upon the Government to 
hear the landlord before an order under sub-s. (4)(6) is made; and sub-s. (8) is a 
penal section imposing certain penalties upoan a landlord who does noz carry out 
the provisions of the Act. 

Now, the power of Government to issue a requisitioning order is restricted to 
premises situated in the area referred.to in the Act and which premises become 
vacant. Therefore, in order to justify an order of requisition the Government 
would have to satisfy the Court that there was a vacancy ina building or a part of 
the building which was let or which was intended to be let and that suck a building 
was situated in an area to which the Act had been applied. In this case the build- 
ing is situated in an area to which the Act apolies and there is no doubt that there 


-was a vacancy when Mrs. Coultrup gave up possession. The only question that 


we have to consider is whether this was a building or a part of a building which 
had been let or which had been intended to be let. I agree with Mr. Taraporewalla 
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that the learned Judge below was right when he came to the conclusion that the 
flat occupied by Mrs. Coultrup was not let to her in the second week of January 
1949 when she vacated. As t have stated before, the contractual tenancy came 
to an end on December 81, 1947, and thereafter she continued as a statutory tenant, 
her possession being protected by the Rent Restriction Act. But this possession 
of Mrs. Coultrup was a personal right given to her by the statute. Itdid not create 
in her any right in property. It was not a right which she could assign or deal 
‘with and no relationship of landlord and tenant was created between her and the 
landlord. The expression “let” used in the Requisition Act must mean that the 
nature of possession is such as to createin the person to whom the building is let 
an interest in property. If a building or a-part of a building is let to a person, 
he is a tenant quae the person who lets the building or part of the building to him, 
and if the relationship of landlord and tenant is absent and if no interest in property 
is created in the person who is in possession of the building, then it cannot be 
said that the building or part of the building is let to him. Therefore it could 
not be said of this flat that it was let to Mrs. Coultrup. All that could be said was 
that she was in possession and that possession was protected by the Rent Restric- 
tion Act. But to be in ession of a building is very different from being a 
tenant in the building, ey pe I said before no relationship was created as between 
her and the landlord. ; 

But the difficulty in this case arises as to the interpretation of the second part 
of the definition of “premises,” and the question is whether it could be said of 
this flat that it was intended to be let. e Advocate General has argued that 
“intended to be let” means “‘capable of being let” and according to him any buildin 
or part of a building which could be let out toa tenant would be a building of which 
it could be said that it was intended to be let. I am unable to accept that con- 
tention. The Legislature has advisedly used the expression “intended” and 
we must give, to it its plain grammatical meaning. The word “intended” must 
import a volition; a volition on the part of the landlord. But, in my opinion, 
that volition cannot be a fluctuating or an ambulatory volition. If a volition is 
once expressed by the owner or the landlord quae a building, then that volition 
becomes an incident of the building itself, and it is not open then to the landlord 
by changing his intention from time to time to say that the particular building 
was not intended to be let, It should be noted that the Legislature has not used 
the expression “building or part of building let or which the landlord intends to 
let.” The Legislature has deliberately used the expression “intended to be let” 
as an expression qualifying “building”. Therefore the expression “intended to 
be let” is a characteristic or an incident of the building. It is perfectly true that 
that characteristic or incident is to be determined by the volition of the landlord, 
but it is not to be determined from time to time. What is argued before us by 
.Mr. Taraporewalla is that the relevant date when it must be determined as to 
whether the building was intended to be let is the date when the vacancy occurs. 
I entirely agree because it is only if a building is intended to be let that it is 
“premises” and it is only that building in respect of which the Government can 
issue a requisitioning order, If when a building becomes vacant it is not 
“premises,” then the Government cannot exercise their power. But in order to 
determine whether a building is intended to be let when it falls vacant, it is imma- 
terial what the intention of the landlord was at that moment. What is material 
is whether the incident, viz. intended to be let, is attached to the building at the 
time when the vacancy takes place; and whether a building is intended to be let 
or not is a question of fact to be determined by the circumstances of the case and 
the evidence in the case. a 

Now, in this case it is perfectly clear that this particular flat not only was intend- 
ed to be let but was actually let to a tenant,.and therefore when the vacancy 
occurred it could be postulated of this flat that it was a flat which was intended 
to be let. The flat did not cease to be intended to be let merely because when the 
vacancy occurred the landlord expressed his intention that he did not want to let 
it but wanted to occupy it himself. I should like to draw attention again to s. 6(3) 
which makes it clear that a landlord is not permitted to occupy, let, or permit 
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to be occupied any premises which fall vacant without giving intimation to Govern- 
ment. If it was open to the landlord by his intention at the moment when the 
vacancy oecurs to occupy the premises without any permission of Government, 
then to a large extent s. 6(3) would be rendered nugatory. The learned Judge has 
taken the view that inasmuch as the petitioners intended to occupy chis flat for 
their own personal use and occupation, this flat when it became vacant was not 
intended to be let. I am prepared to accept the evidence on which the learned 
Judge has relied and the evidence shows that ever since the time when the peti- 
tioners purchased this property in 1948 they intended to occupy two flats out of 
the twelve flats which constituted this building, but as there were tenants in the 
building and as the tenants were protected under the Rent Restriction Act, they 
could not occupy any of the two flats, and therefore, according to the petitioners, 
when fortunately for them Mrs. Coultrup left one of the flats, they thought that 
now they could occupy at least that flat for their own personal use. But even 
accepting the evidence of the petitioners, all that it establishes is that a particular 
intention was formed by them when the vacancy occurred. That evidence does 
not show that this flat was not intended to be let. On the contrary, as I said before, 
the evidence clearly shows that the flat was intended to be let and in fact was let 
-for a considerable period of time before the vacancy occurred. If the flat was 
intended to be let, the different intention shown by the landlord at the date of the 
vacancy did not and could not change the characteristic of the flat and did not make 
the flat one not intended to be let. In my opinion, therefore, the Government 
were within their rights in issuing the order of requisition in, respect of this flat 
as it fell within the definition of premises.’ 
The result is that the appeal must be allowed and eie order ‘of the learned Judge 
set aside with costs throughout. 


Saan J. I agree. Appeal allowed. 


Attorneys for appellant: Little & Co. 
Attorneys for respondents: Matubhai, Jamietram & Madan. 


ORIGINAL CIVIL. 


Before Mr, fusisce Teadolkar. 
AKBARALLY A. ESKI v. EFFY ANDRADE.* 


Construction of deed—Agreement of sale of tand—Freehold estate, meaning of. 
The term ‘‘freehold estate” means that estate in land which is not liable to terminate after 
a fixed period of time and 1n which the owner has an estate as nearly as possible equivalent 
to absolute property. Its most important two attributes are heritability and transferability. 
Tue defendant Mrs. E., Andrade owned a house at Khar in Greater Bombay, 
which she agreed to sell to the plaintiff Akbarally on November 8, 1945. The 
agreement of sale contained the following stipulation about the land on which the 
house stood : 
“AJl that piece or parcel of land of the freehold tenure containing by admeasurement 600 
square yards or thereabouts.....”’ 
A question arose whether the land in question was freehold. 
On March 14, 1947, the plaintiff filed a suit, which involved the determination 
of the question. 


M. B. Chitre, for the plaintiff. 
. D. P. Madon, for the defendant. 


TENDOLKAR J. This is a suit by a purchaser against the vendor of an immove- 
able property for recovery of the amount deposiced as earnest under the agreement 
of sale and also for the costs of the abortive sale. The property agreed to be sold 


* Decided, August 3, 1948. O.C.J. Suit No, 658 of 1947. 
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was house No. 789, under scheme No. 3 at Khar. The vendor by the agreement 
declared that the tenure of the land contracted to be sold was freehold. The title 
was rejected by the purchaser on the ground that the vendor had failed to prove 
that the tenure was freehold. co 
` Tt was contended on behalf of the defendant that the term that the tenure was 
freehold had been inserted in the agreement by the common-solicitor of both the 
parties, although the defendant had made plain to him that she did not know what 
the term meant and had only told the solicitor that-she was the owner of this 
property.. Two issues were raised on this plea, being issues Nos. 1 and 2; but 
after some evidence had been led on these issues, namely the evidence of the defend- 
ant herself, while she was under cross-examination, Mr. Madon for the defendant 
stated that he did not desire to press these issues with the result that the only 
question. which I have to decide is whether the defendant has made out a market- 
able title to the property according to the terms of the agreement of sale. 
- The-agreement of sale in para. 8 thereof states specifically this : 
“The vendor hereby declares that the tenure of the land contracted to be sold is freehold. 
If the land Shal] turn out to be not of that tenure or the title be not approved by the purchaser’s 
attorneys this agreement shall be null and void at the option of the purchaser and the said 
sum of Rs. 2,000 received as earnest money shall in such case be fothwith returned by the vendor 
to the purchaser and the vendor shall also pay all costs charges and expenses incurred by the 
purchaser upto that time.”’ 
The schedule to the agreement contains the following description of the property : 
“Al that piece or parcel of land of the freehold tenure containing by admeasurement 600 
square yards or thereabouts under È ward bearing house No. 789 situate at Khapoli Road under 
scheme No. 8 at Khar.”’ 
The question I have to consider is whether a title has been made out to the property 
in terms of the agreement. 

Now the term ‘freehold’? has no well-defined meaning in Indian law. So far 
as I am awaré, the word has been used only in one Indian statute, namely, the 
Foras Act (Act VI of 1851), which in its preamble recites that “‘the East India 
Company are entitled to the ‘freehold reversion’ of Foras Lands.” Now Foras 
lands were lands reclaimed from the sea which certain persons were allowed to 
occupy for the purpose of improving them subject to payment of rent but without 
any lease or grant. The Act extinguished the rights of the East India Company 
in certain portions of Foras lands, delineated on a map, in favour of persons then 
in occupation and vested other portions of land in the said Company free from all 
tights therein of all persons for public purposes such as roads and tanks. The use 
of the expression ‘‘freehold reversion” in this preamble does not, I fear, give any 
guidance for the interpretation of the word “freehold” in relation to lands in 
India. 

The term is borrowed from the law of real property in England, which until 
Lord Birkenhead’s Act had been one of the most difficult branches of English law. 
It is unfortunate that the'term should have been introduced into conveyancing 
in India where the history of land tenures has little in common with its counter- 
part in England; but since the term finds a place in the agreement of sale which 
I have to interpret, I have to assign to it a legal meaning as closely resembling the 
meaning of the term in England as Indian conditions permit. 

In England, in theory all land belonged to the King, who granted it to certain 
people to hold from him in return for certain services. These people became the 
King’s tenants and they in their turn made grants to other persons to hold portions 
of such land in return for services rendered by them. This process known as 
sub-infeudation continued indefinitely creating a series of tenants, the King’s 
tenant being the tenant~in-chief, until sub-infeudation was prohibited by the 
Statute of Quia Emptores (18 Edw. I, c. 1). If the services to be rendered were 
fixed, e.g. to supply a certain number of soldiers or to plough certain acres of land, 
the tenant was a freeholder for his services were free; but if they were not fixed 
in their nature, e.g. where the tenant was to work for two weeks in a year at any 
kind.of work that his landlord may choose, his services were considered to be servile 
in nature or not free and his tenure was copyhold. -Services were subsequently 
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commuted into payment of money, but the distinction between freehold and 
copyhold continued. In addition to these tenures, if a tenant granted an estate 
for a fixed number of years, it was a leasehold. “Freehold” is thus Cefined by 
Topham in his Real Property, 14th edn., at p. 14 :— 

“Freehold estates were estates in land which were not limited to expire within a certain 
time, and for which the services were never of an unfr2e nature.” 


One essential characteristic of a freehold in England therefore appears to be that 
the estate is not liable to terminate after a fixed period of time. 

The rights that a free-holder had in relation to his holding prior to Lord Birken- 
head’s Act were not af all times attached to the possession of a fee but were a 
matter of growth over a very long period of years. These rights are all capable of 
being modified, altered or abolished by legislation; and for the purposes of inter- 
preting the term freehold in a document relating to land in India it would be wrong 
to determine what is or is not a free-hold by reference to the rights enjoyed by a 
freeholder in England at any given time in the past. Of course, after Lord Birken- 
head’s Act came into force in 1926, the only form of tenure in England is “Free 
and Common Socage,” copyholds having been converted to that tenure. Free- 
holds have now come to be recognised in England as practically equivalent to 
absolute property. ' 

I will next consider shortly the theory of land tenures in the Bombay Presidency. 
Under s. 87 of the Bombay Land Revenue Code all lands which are not the property 
of anybody belong to the Crown. The Land Revenue Code extends to the whole 
of the Presidency except the City of Bombay, but the theory in the City of Bombay 
is not any different; the only difference is that the lands in the city are governed 
by the Bombay City Land Revenue Code (V of 1879). Now lands are divided into 
two classes: alienated and unalienated. Under s. 8(20) “alienated” means 
transferred in so far as the rights of the Provincial Government to payment of the 
rent or land revenue are concerned, wholly or partially, to the ownership of any 
person, These lands were formerly called “Dumala” or “Inam” lands as opposed 
to “Khalsa” or “Rayatawa” lands. Alienated lands include inams, watans, 
and jhagirs in respect of some of which in any event some services have to be 
rendered to the Crown. In respect of the -inalienated lands the holder is an 
“occupant” the term being defined in s. 8(16) thus : 

ttt occupant’ means a holder in actual possession of unalienated land, other than a tenant, 
provided that where the holder in’ actual possession is a tenant, a landlord, or superior landlord, 
as the case may be, shall be deemed to be the ‘occupan:.’” 


There may also be a tenant in respect of unalienated lands and a “tenant” is 
defined in s. 8(74) thus : 

‘* ‘tenant’ means a lessee, whether holding under an instrument, orunder an oral agreement, 
and includes a mortgagee of a tenant’s rights with possession; but does not include a lessee 
holding directly under the Crown.” 


It is apparent, therefore, that except perhaps in the case of some alienated 
lands with which I am not concerned in this case, the use of the term “ireehold”’ 
in relation to land in the Bombay Presidency is inappropriate and inadvisable. But 
since it has been used in the agreement of sale which I have to interpret, I must give 
some meaning to it. It seems to me that having regard to the nature of a freehold 
in England, both from the point of view of its origin and its incidents, it would be 
appropriate to consider that estate in land as freehold in India which is not liable 
to terminate after a fixed period of time and in which the owner has an estate as 
nearly as possible equivalent to absolute property. 

- In the present case, in addition to the declaration that the tenure is freehold, 
as I have pointed out above, the schedule gives a description of the property which 
shows that it is a house under scheme No. 8, at Khar. It is common grcund that 
the scheme referred to is the town planning scheme; and I will therefore have to 
consider the meaning of freehold in relation to land held under this scheme in the 
present case. 

The Bombay Town Planning Act (Bom. I of 1915) 1915, in its preamble 
states ; ; 


- 


1948.] AKBARALLY ESKI V. ANDRADE (0.¢.3.)}-—~J'endolkar J. 689 


tWheregs it is expedient that the development of certain areas should be regulated with the 

general object of securing proper sanitary conditions, amenity and convenience to the persons 
iving in such areas and in neighbouring areas ;—”’ : 

The Act then provides for the preparation and sanctionofa draft scheme of town 
planning and upon this being done the Provincial Government is under an obligation 

under s. 29 of the Act to appoint an arbitrator with certain powers. It then pro- 
vides for a final scheme being sanctioned by the Government. Then s, 41 provides 
inter alta as follows :— 

‘On the day on which the final scheme comes into force....(b) all rights in original plots 
which have been re-constituted shall determine and the reconstituted plots shall become subject 
to the rights settled by the arbitrator.” i 
Now the town planning scheme No. 8 at Bandra, as settled by the arbitrator, was 
sanctioned to take effect from December 15, 1940, under Government Notification, 
General Department, No. 879 dated November 2, 1940, published at p. 8447 of 
Part I of the Bombay Government Gazette, dated November 7, 1940. Under the 
scheme a list of owners was published. Serial No. 248A shows in the column “Name 
of Owner” Mr. Vasantrao Anandrao Vyavaharker and Bai Sunderabai Vasantrao 
Vyavaharker and the tenure is shown as~“Khalsa’”’. It is common ground that 
serial No. 248 A under this scheme is house No. 789 which is agreed to be sold. Now 
the term “owner” has been defined in s. 2(c) of the Town Planning Act as follows :— 

“owner includes an owner in severalty, in common or joint; and includes also an occu- 
pant as defined in clause (76) of section 8 of the Bombay Land Revenue Code, 1879.” 

Now under the Bombay Land Revenue Code, where land is assessed for the pur- 
poses of agriculture only, if the occupant desires to use it for non-agricultural pur- 
poses, he has to obtain the Collector’s permission to do so under s. 65. Theland in 
question had been assessed for the purposes of agriculture only. The defendant 
purchased this land from the Vyavaharkars, on January 17, 1941. She then 
applied for permission to use the land as a building site and that permission was 
granted to her*by a sanad bearing date May 8, 1941. The sanad is on a printed 
form with blanks filled in and a few printed terms scored out or substituted. After 
reciting that an application had been made, the sanad proceeds to certify that per- 
mission to-use for building snes ig was granted subject to the provisions of the 
Bombay Land Revenue Code and on the conditions set out in the sanad. The 
first condition relates to assessment and fixes the assessment for a period of 50 
years with a proviso that on the expiry of the said period revised assessment which 
may be fixed by the Collector under the said Code would have to be paid. The 
second condition merely provides that the land shall be used for the purposes speci- 
fied in the third condition, which in its turn provides that a residential building shall 
be put up within three years in compliance with the regulations contained in the 
second schedule. The fourth condition relates to the liability for rates. The fifth 
condition provides a penalty for contravention of any of the conditions and the sixth 
condition specifically To that the grant shall be subject to the provisions of 
the Land Revenue Code. We then have the schedule which contains the building 
regulations. The first condition restricts the area on which the building is to be 
put up. ` The second and third conditions have been struck out in the sanad. 
The second was intended to provide that a certain plot shall be left open to the sky 
and the third that the latrines and cess-pools or stables shall be constructed only in 
certain specified spaces. The fourth condition provides that the building shall not 
be more than 80 feet high and the fifth condition states that it shall be a residential 
building only. The sixth condition which is in print provided that the building 
shall not be used as a shop etc. but that is struck out. Then there are special 
conditions which have been included in this sanad. Condition (a) provides that 
open margins to the buildings shall be left as shown on the plan attached, (b) that 
the main building shall not be more than one upper floor, all the remaining structures 
being ground floor only, without special sanction, (c) that the height of the compound 
wall or fence shall not exceed the prescribed limit and (d) that no well shall be sunk 
without the previous permission of the Collector. 

It is common ground that the conditions relating to the building imposed on the 
defendant were not any different from those imposed on the owners of other plots 
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in the said scheme, and they appear to have been imposed for the purpose of secur- 
ing proper sanitary conditions, amenity and convenience in the town planning 
area. 

The common attorneys for the vendor and the purchaser Messrs. Taher & Co, 
took the somewhat extraordinary view that the property was a leasehold. In 
requisition 8 they stated : 

“Tt is provided in the said Sanad that the assessment fixed shall be revised after theexpiration 
of the first fifty mentee The property is therefore a leasehold property and not a freehold tenure 
as agreed upon.’ 

They rejected the title on that ground. They adhered to this position in the plaint 
in para 5 whereof they state : 

“In the course of investigation of title to the said property it was ascertained that the tenure 

of the land relating to the property agreed to be sold was leasehold one and that the said lease 
was fer a term of fifty years revisable after the said period.” 
Mr. Chitre for the plaintiff has not seriously contended that the property is lease- 
hold ; but he drew my attention, to Anderson’s Manual of Revenue Accounts, 
Village Form No. 2, at p. 27." One of the columns in the form is headed “The 
name of the first Lessee or Grantee.” Mr. Chitre, therefore, argued that in any 
event Anderson thought that an occupant of the land used for non-agricultural pur- 
poses was a lessee. It is for me to determine whether he is or is not a lessee; 
and the opinion of Anderson would have carried the matter nowhere. But in point 
of fact it is not even correct to state that Anderson considered him a lessee. If 
one turns to the remarks on village Form No. 2 which appear at p. 29 of the same 
volume cl, (3) thereof states : 

‘To distinguish between lands permanently or for a long term leased, granted or assigned 

and lands temporarily leased or assigned five years should be taken as the limit.” 
This shows that Anderson himself made a clear distinction between leases and 
grants and there is no reason to suppose that he classified an ogcupant of un- 
alienated land as a lessee. Unless he was a lessee, he obviously falls within the 
alternative deScription of grantee. I do not think ıt can for a moment be suggested 
or seriously argued that the land in question is a leasehold land. The fact that 
assessment 1s liable to be revised after 50 years does not make the land a leasehold 
for fifty years ; nor is the interest of the defendant terminable at the erfd of fifty 
years. It continues indefimtely subject to the payment of such assessment as 
may be levied from time to time under the provisions of the Land Revenue Code. 

Mr. Madon for the defendant has urged that the land is freehold because it is 
transferable and heritable. Section 78 of the Land Revenue Code makes an oc- 
cupancy generally speaking heritable and transferable. In England in the earlier 
times freehold was not necessarily heritable and indeed freeholds were classified 
into “‘freeholds of inheritance” and ‘‘freeholds not.of inheritance” Similarly, in 
England freeholds were not transferable pricr to the Statute of Quia Emptorcs. 
Heritability and transferability were not-at all times incidents of a freehold in 
England ; and by themselves, therefore. they are not sufficient to determine what is 
a freehold. Nonetheless it is quite obvious thet they are two of the most important 
attributes of absolute property and it would be difficult in the present times to say 
that any property was freehold which did not have these two attributes. s 

Mr. Chitre for the plaintiff has urged that the propertyis not freehold because it 
is assessable to land revenue. I do not think this is a sound argument. It is true 
that certain lands are free from assessment in India, but there is no doubt that the 
general rule is as laid down in s. 45 of the Land Revenue Code that all land is liable 
to pay land revenue. The lability for payment of land revenue cannot in my 
opinion affect the question as to whether the land is or is not freehold. Free- 
holders in England had to render services to the Crown which have since been com- 
muted into money payment and undoubtedly today freeholders are liaale to pay 
land taxes in England. A freehold does not mean land held free from payment of 
assessment or taxes. 

Mr. Chitre next drew my attention to several disabilities from which an occupant 
suffers under the provisions of the Land Revenue ‘Code. All these disabilities are 
collected under the heading “What an occupant is not entitled to do” by Mr. 
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Gupte-in his commentary on the Land Revenue Code, third edition, at p. 37. 
Mr. Chitre pointed out that a freeholder in England did not suffer from some of 
these disabilities. That no doubt is perfectly true in relation to the rights of a 
freeholder as they ultimately emerged in England. But these are disabilities which 
the defendant shares in common with all other occupants of unalienated lands ; 
and if Mr. Chitre’s contention was right, there can beno freehold at allin relation to 
unalienated lands in India. The highest form of an estate in unalienated land is 
that of occupancy, and if the term freehold is used at allin relation to unalienated 
land as it has been in this agreement of sale, it can only apply to the estate of an 
occupant and to no other. 

Mr. Chitre next urged that in the sanad, the provisions whereof I have summarised, 
there are restrictions imposed regarding the building tobe put up by the defendant. 
These are restrictions on user and he submits that they derogate from the nature of a 
freehold. Here again, these restrictions are imposed on the defendant in common 
with all owners in the town planning scheme; and in considering what is the nearest 
approach to ownership under the town planning scheme, I cannot attach any im- 
portance to these restrictions. Similar restrictions, moréover, can well have been 
imposed on any building sites by legislation, whatever the nature of their tenure. 

I am, therefore, satisfied that the defendant has anestate in the land agreed to be 
sold which is not terminable after a fixed period and which is as near as possible 
equilvalent to absolute property within the frame-work of the town planning scheme, 
it being the highest form of estate that any onecan have underthescheme. I am, 
therefore, of the opinion that the defendant had made out a good title according to 
the terms of the agreement of sale and the title was wrongfully rejected by the 

laintiff. ; 
j The result therefore is that the suit will be dismissed with costs. On the counter- 
claim there will be a decree in favour of the defendant in terms of prayers (a) and 
(b). Costs of the suit fixed at Rs. 900-0-0 and of the counterclaim at Rs. 500-0-0. 
Plaintiff to pay costs of the notice of motion dated March 17, 1947. 


Attorneys for plaintiff: Taher & Co. Suit dismissed. 
Attorneys for defendant : Godambe & Jogalekar. 
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Before Mr. Justice Tendolkar. 
ZENA GLADYS FREEMANTLE v. HERBERT CHARLES FREEMANTLE.* 
Specific Relief Act (I of 1877), Sec. 42—Declaratory suit—Declaration by wife that her husband 
was dead—Whether such suit competent. 

It is not competent to the Court, under s. 42 of the Specific Relief Act, 1877, to enter- 
tain a suit by a wife for a declaration that her husband not having been heard of for over 
seven years was to be deemed to be dead. That section postulates the existence of a 
defendant who denies or is interested to deny the legal character claimed by the plaintiff. 

Suit by the wife for a declaration that her husband not having been heard of for 
over seven years was “to be deemed to be dead.” l 

The plaintiff Zena was married to the defendant Herbert at St. John’s Church in 
Colaba, Bombay, on September 10, 1985. After the marriage the two lived to- 
gether in Bombay up to April 1986. There was oneissue of the marriage, ason, who 
was born in Bombay on October 28, 1985. As the defendant was unable to maintain 
his wife and son, the plaintiff took employment as‘a nurse at Navsari on April 
8, 1986. The defendant used to meet the plaintiff at Navsari, the last time they 
met being in February 1987. 
_ The plaintiff alleged that ‘the defendant has been continually absent from the 
plaintiff for`a period over 12 years and has not been heard of or heard from during 
such period, or to the oor of the plaintiff, by any other person. The defend- 
ant did not intimate to the plaintiff or to her knowledge any other person of the 
defendant’s desire to leave Bombay nor does the plaintiff know of any reason why 
the defendant might desire to have his residence or identity unknown.” 


* Decided, July 20, 1949. O.C,J, Suit No, 558 of 1949. 
L. B—4l iy 
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On April 6, 1949, the plaintiff filed a suit for a declaration that ‘‘the defendant 
Herbert Charles Freemantle of Bombay, Christian inhabitant, not having been 
heard of since February 1987 is to be deemed to be dead.” i 


N. A. Palkhiwalla, for the plaintiff. 


TENDOLKAR J. This suit is filed by a wife against her husband for a declaration 
that the defendant, not having been heard of since February 1987, is to be deemed 
to be dead. When the plaint was presented to me in Chambers, as leave under cl. 12 
of the Letters Patent had to be obtained, it appeared to me that it was doubtful 
whether such a suit could lie. Thereafter, counsel appeared before me and request- 
ed me to admit the plaint and have it numbered for the purpose of enabling me to 
determine in the suit whether such a suit lies before issuing any process. I acceded 
to that request and the matter has now come on before me for argument as to 
whether such a suit is competent. 

It appears that a similar suit was filed in this Court being suit No. 1998 of 1945 
and in that suit a decree was passed by my learned brother Coyajee J. in the follow- 
ing words : : 

“Declare that the defendant not having been heard of since the day of 
he is deemed to be dead.” 
It appears that my learned brother’s attention was not drawn to the question whe- 
ther such a suit was competent and that question was not considered or disposed of 
by my learned brother. 

The facts stated in the plaint are that the plaintiff was married to the defendant, 
a British subject of English domicile, who was at the time of the marriage employed 
in Bombay. He has, however, not been heard of since February 1987, and although 
the plaintiff had made several attempts to find out his whereabouts, she has not 
succeeded in doing so. The plaintiff, therefore, avers in para 7 of the plaint, 

‘that in the premises reasonable grounds exist ta suppose that the defend&ntis dead and the 
plaintiff believes that the defendant is dead.” 

I may state that there is no precedent in England for such a suit ; but it appears 
that a provision which can be resorted to under similar circumstances was incorporat- 
ed in the Matrimonial Causes Act, 1987, sub-s. (7) of s. 8 whereof is in these terms: 

‘‘Any married person who alleges that reasonable grounds exist for supposing that the other 
party to the marriage is dead may present a petition to the Court to have it presumed that the 
other party is dead and to have the marriage dissolved, and the Court, if satisfied that such 
reasonable grounds exist, may make a decree of presumption of death and of dissolution of 
marriage.”’ se 
Sub-section (2) of the same section provides that a presumption of death would 
arise after a period of seven years’ absence. In Latey on Divorce (80th Edition) 
at p. 478 will be found a form of petition for presumption of death and dissolution. 
The person not heard of for over seven years is the respondent to the petition and it 
ends with a prayer for a decree for presumption of death and dissolution of marriage. 
In the notes under this form it is stated that the notice should be endorsed as usual, 
an application being made later to dispense with service or for substituted service 
according to the circumstances. Under this procedure, therefore, it is open to a 
wife, similarly placed as the plaintiff in the present suit, to present a- petition for 
presumption of death. Apparently the provision was made by the English Act 
because no such declaration could, up to that date, be obtained by any process known 
to the Courts. : 

Of course, I must point out that in England where executors and administrators 
are required to swear as to the date of death of the deceased and the death is amere_ 
matter of presumption, a petition lies for an order giving leave to swear to the death 
of a person who has not been heard of for over seven years. Under r. 659 of the 
High Court Rules the practice and procedure followed by the High Court of Justice 
in England is followed by our High Court in its testamentary and intestate jurisdic- 
tion, in so far as it may not be inconsistent with the rules made by our High Court. 
Following the English practice, this High Court has in exercise of its testamentary 
jurisdiction made similar orders for the purposes of testamentary matters, 
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The first difficulty that, is raised by the present plaint is that it is a suit for a 
declaration and it cannot be entertained unless it falls within the scope of s. 42 of 
the Specific Relief Act. That section inter alia provides that any person entitled 
to arty legal character may institute asuit against any person denying or interested 
to deny his title to such character, for a declaration that he is so entitled. The 
declaration sought in this suit is not a declaration of such a kind. The plaintiff 
tis not claim to be entitled to any legal character nor can itbe said that there is 

Up E denying or interested to deny such character, because the plaintiff 
hens states that the plaintiff believes that the defendant is dead. Section 42, in 
my opinion, postulates the existence of a defendant who denies or is interested to 
deny the legal character. The possibility of his existence is, in my opinion, not 
sufficient. Secondly, apart from any statutory provision such as is made in the 

- Matrimonial Causes Act, 1987, in England, T find it difficult to entertain a suit 
against a person who the plaintiff avérs is dead and to proceed, as the plaintiff must 
seek leave to proceed hereafter, to serve the defendant by substituted service. I 
am therefore of the opinion that a suit of this nature is not competent. 

I may point out that a person placed as the plaintiff is in this case may be subject 
to a great deal of hardship as the law exists at present, because there is no procedure 
that I know of whereby she can obtain the relief she claims. But that is a matter 

` for the Legislature to look into. It may be that if their attention were drawn to 
the hardship involved, they may be induced to enact a provision similar to the one 
contained in s: 8(Z) of the Matrimonial Causes Act, 1987. Of course, in the present 
case, even that provision would not be sufficient for the purpose of the plaintiff 
because being the wife of a British subject domiciled in England she has the domi- 
cile of her husband and is not subject to the matrimonial jurisdiction-ef this Court; 
but it appears to me that it would be open to Her in this case to resort to the 
provisions of the Matrimonial Causes Act, by taking Hoper proceedings in England. 

The suit is therefore dismissed. 


“Attorneys for plaintiff: Gagrat & Co. ; Suit dismissed. 


4 
Befoe Mr. Justice Bhagwati. 


PREMCHAND ROYCHAND & SONS v. MOTI LALL AGARWALA. * 


Letters Patent (Bombay), Cl. 12—. Agrqement to sell shares to defendant doing share business in Delhi 
—Offer to sell sent by firm doing share-business in Bombay and accepted in Delhi by defendant 
—-Whether part of cause of action arises in Bombay—Maintainability of suit, for breach of con- 
tract, against defendant, at Bombay. 


The plaintiffs, who were carrying on business as share-brokers in Bombay, offered to sell to 
the defendant, who was a share-broker residing and carrying on business in Delhi, certain 
shares. The offer was communicated to the defendant by telegram which was received by 
him in Delhi and he accepted the offer by telegram. The performance of the contract by 
sending the share certificates together with the relative transfer forms and also the draft to the 
defendant was to be in Delhi. The plaintiffs drew a draft on the defendant for the price of 
the shares but the defendant failed to retire the draft in Delhi. The plaintiffs Pled a suit 
against the defendant at Bombay, after obtaining leave under cl. 12 of the Letters Patent, 
for breach of contract, on the ground that he had refused to retire the draft in Delhi. The 
defendant raised a preliminary objection that as the, whole cause of action’ ad arisen in Delhi 
the Court at Bombay had no jurisdiction to entertain the suit, in spite of the leave obtained 
under cl. 12 of the Letters Patent :— 

Held, that nc part of the cause of action had arisen in Bombay, and even with leave under 
cl. 12 of the Letters Patent, which the plaintitfs had obtained, the Court.at Bombay had no 
jurisdiction to entertain the suit against the defendant. 

The true principle is that even though an offer may have emanated from a place within 

. jurisdiction, it cannot be said to have been made until that offerhas been received by the party 
to whom it has been made. If the party to whom the offer is thus communicated resides or 
carries on business outside jurisdiction, the offer cannot be said to have been made within 
jurisdiction., 


* Decided, November 30, 1949. 0.C.J. Sujt ‘No, 8072 of 1947, 
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Clarke Brothers v. Knowles, followed. 
Engineering Supplies, Lid. v. Dtandhanta & Co.,* not followed. 
Dobson and Barlow v. The Bengal Spinning and Weaving Company, distinguished. 
Ahmad Bux v. Fazal Karim,‘ Ratan Lal Gattai v. Harcharan Lal,’ Pokhar Mal v. Khanewa 
Oil Mills.* in re Perianna Mudali,? and Manilal v. Venkatachalapathy,® refc-red to. 


Premcuanp Roychand & Sons (plaintifs) were share-brokers and members 
of the Native Share and Stock Brokers’ Association in Bombay. One Moti Lall 
(defendant) was a share-broker in Delhi. There were communications between the 
plaintiffs and the defendant beginning from September 6, 1946, in regard to the 
purchase by the defendant of 110 shares and they culminated in an agreement for 
sale by the plaintiffs to the defendant of 110 shares at therate of Rs. 810 per share 
on October 4, 1946. The transfer books of the company were to be closed on 
October 17, 1946, and the defendant was obviously desirous that the shares pur- 
chased by him should be transferred to the’names of his purchasers before the 
transfer books were thus closed, so that there would be no difficulty in the matter of 
the purchasers acquiring the bonus shares which were about to be issued ky the com- 
pany. He therefore addressed on October 4, 1946, a letter to the plaintiffs asking 
them to send the share certificates and the transfer forms immediately to him to 
enable his purchasers to get the shares transf=rred to their several names by the 15th 
idem. He stated that in that event he would be retiring the draft drawn by the 
plaintiffs against the shares promptly. He proceeded to state however that if those 
shares were not delivered to him in time, his purchasers would accept delivery of 
the same along with the bonus shares. Th plaintiffs replied on October 8, 1946, 
intimating to the defendant that he should arrange to have the shares transferred 
to his purchasers’ names before the closing of the transfer books of the company so 
that there would be no question of refunding the dividend and delivering the bonus 
shares to the purchasers in case of non-reg:stration of the shares in time. The 
plaintiffs had sold these shares to the defencant as if they were thgir own shares 
though in fact they were shares belonging toSir Kikabhai Premchand Trust Funds. 
These shares were deposited for safe custody with the Bank of India, Ltd., and 
on October 8, 1946, the plaintiffs sent instructions to the Bank of India, Ltd., to 
hand over these shares to the National Bank c? India, Ltd., through whom they drew 
a draft on the defendant for the price thereof. The National Bank of India, Ltd., 
drew the relative draft on October 10, 1946, and these shares did not ~each Delhi 
till about October 14, 1946, with the result that the defendant found it difficult to 
have the shares transferred to the names of his purchasers before the transfer 
books of the company were closed and toretire the draft which had been drawn by 
the plaintiffs on him for the price thereof. ‘ommunications were exchanged bet- 
ween the plaintiffs and the defendant in the 2ourse of which the plaintiffs insisted 
upon the defendant taking delivery of the shares and retiring the draft immediately. 
The defendant, however, kept on suggesting to the plaintiffs that the plaintiffs should 
draw upon him a draft for tne price of the snares after receipt of the bonus shares 
and his purchasers would in that event accept delivery of both the mein and the 
bonus shares and he would arrange to retire the draft. The plaintiffs, however, 
would have nothing to do with that suggesticn and theonly thing which they had 
to say in their communications dated October 17, 1946, and October 18, 1946, was 
that the draft which they had drawn against the defendant should be retired im- 
mediately, that they would send the bonus shares and the dividend on receipt there- 
of from the company, and that if the draft was not retired, they would sel! the shares 
at the best rate available in the market. The same position was reiterated on 
October 21, 1946, also. The plaintiffs, however, on the sameday made an alterna- 
tive suggestion to the defendant that if the defendant was not agreeable to adopt 
that course the plaintiffs would ask the bank to return the draft and draw again 
when the bonus shares -were ready, but that they would charge the defendant 
interest“atithe ratejof 6 per cent. till delivery was taken by him. This was the 


1 [1918] 1 K.B. 128. 8 [1947] All. 44. 

2 (1980) I.L.R. 58 Cal. 539. 6 [1945] A.I.R. Lah. 260, 
3 (1890) L.L.R. 21]Bom. 126. ~ [1942] ALR. Mad, 81. 
4 [1940]7Mad. 195. 8 kigas Mad. 95, 
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stand taken up by them consistently throughout the correspondence which follow- 
ed. Their letter dated November 21, 1946, also reiterated their demand for interest 
in the said alternative event, and as a matter of fact in the statement of account 
which they furnished to the defendant along with their attorneys’ letter dated 
May 19, 1947, they in fact includedinterest at 6 per cent. per annum on the price of 
these shares from October 15, 1946, up to May 15, 1947. The defendant did not 
send any reply to the communication which had been addressed by the plaintiffs to 
him on October 21, 1946, but persisted inthe attitude which he had taken up that 
it would only be on the receipt of the main shares and the bonus shares by him that 
T Toa retire the draft which the plaintiffs were to draw upon him for the price 
thereof. ; 

These were the respective stands taken up by both the parties from and after 

October 21, 1946. ` The communications which were exchanged between the parties 
in November 1946, December 1946 and the later dates did not make any difference 
to the position. Even though the plaintiffs in November 1946 and December 1946 
stated that they would draw upon the defendant.for the full price of the shares as 
AN the main shares and the bonus shares which would be delivered by them 
after the bonus shares were received, they really meant to include in the full price 
the interest at 6 per cent, which they had intimated earlier they would charge the 
defendant. As a matter of fact the defendant protested against the plaintiffs 
claiming interest in this manner in his letter dated December 10. 1946, where he 
stated : i 
“but I do not know why you are so bent and insist to demand full ccst for Falf shares or draw 
for such shares along with right shares when received from the company and demand any interest 
from me ;”’ ; 
In the correspondence that followed the plaintiffs sat on the fence, did not refer 
to this notice of the defendant in the matter of the interest which they sought to 
charge and simply reiterated that they would draw upon the defendant for the full 
cost after the bonus shares were received and they sent the main shares and the 
bonus shares for the purpose of delivery to him. This was the considered attitude 
of the plaintiffs in the matter of the alternative suggestion which had been made by 
the defendant that if the shares were not delivered to him in time to enable his 
purchasers to have the same transferred to their names in the company’s books, 
the main shares as well as the bonus shares should be sent by the plaintiffs to him 
after the bonus shares were received. The further communications between the 
parties did not bring about any satisfactory result and the plaintiffs after notice 
given to the defendant in that behalf sold these 220 shares consisting of the 110 
main shares and 110 bonus shares on June 14, 1947. This resale of the 220 shares 
resulted in a deficit and the plaintiffs sought to recover the amount of this deficit 
from the defendant by filing the present suit against him. 


K. T. Desai, with B. J. Divan, for the plaintiffs. 
M. M. Jhavery, with Y. B. Rege, for the defendant. 


Buaewatl J. [His Lordship, after stating facts, proceeded]. Before I proceed 
to discuss the merits of the case, I shall first deal with what could have been urged 
asa preliminary objection or could have been asked to be tried as a preli- 
minary issue, viz. whether this Court has jurisdiction to entertain this suit. The 
contention of the defendant in this behalf has been that he was residing in and carry- 
ing on business in Delhi, that the contract was made by the acceptance by him 
of the offer of the plaintiffs in Delhi, that the performance of the contract was to 
be made and was in fact offered by the plaintiffs to himin Delhi, that the breach of 
the contract, if any, took place in Delhi and that therefore the whole cause of action 
having arisen in Delhi, this Court has no jurisdiction to try this suit in spite of the 
leave under cl. 12 of the Letters Patent having been granted. It is clear on the 
correspondence which has been put in before me that the offer to sell the 110 
shares, though communicated by the plaintiffs by their telegram dated October 38, 
1946, was received by the defendant in Delhi and he accepted the said offer by his 
telegram dated October 4, 1946,in Delhi. There is also no doubt that the per- 
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formance of the contract offered by the’ plaintiffs to the defendant at Delhi by 
sending the share certificates together with the relative transfer forms and also 
the draft to the defendant was in Delhi. The breach, if any, by the defendant 
also took place in Delhi, because he refused to retire the draft in Delhi. Nothing 
further happened and there was no question of any part of the cause of action hav- 
ing arisen in Bombay. 

Counsel for the plaintiffs, however, argued that this was a case not under the 
Civil Procedure Code but under cl. 12 of the Letters Patent and what the Court had 
got to consider was not where the contract was made but whether a part of the cause 
of action had in fact arisen in Bombay. He contended that even though ordinarily 
a contract could be said to have been made in the place where the offer was accepted, 
there was a difference which obtained when you came to consider whether a part 
of the cause of action in a suit on contract d:d arise within jurisdiction. He relied 
upon the observations of Mr. Justice Fulton in Dobson and Barlow v. The Bengal 
Spinning and Weaving Company! where the learned Judge observed (p. 184) : 

“ But if the making of the contract be part of the cause of action, it appears to follow that the 
act of concurrence of either party which is essential to the contract is itself a part of the cause of 
action, for without such act of concurrence the contract cannct come into existence. ” 

Relying upon these observations he contended that the offer which was an act of 
concurrence on the of the plaintiffs and without which the contract could not 

have been made in Delbi by the acceptance by the defendant there, had certainly 

been sent by the plaintiffs from Bombay, and that therefore a part of the cause of 
action had certainly arisen within jurisdiction. This being a decision of a Judge 

of coordinate jurisdiction, I would have been bound to follow the sarae provided 

however that it considered the various aspects of the question and was rea_ly a decision 

on the point which is at issue before me. It is aaa that the general observa- 

tions which are tc be found in the various auzhorities have got to be construed with 

reference to the facts and circumstances of the cases in which they have been made. 

The case before Fulton J. was a case where the agreement which was the subject-. 
matter of the suit was signed in Bombay by the party whose act of concurrence was 

considered by the learned Judge as investing this Court with jurisdiction. In 

such a case there could not be theslightest doubt that whether the matter was looked 

at from the point of view of the cause of action having arisen within jurisdiction or 

from the point of view of the contract being made within jurisdiction, there was 

not the slightest difficulty on the point. These remarks of Fulton J. therefore 

should be understood as having regard to the facts and circumstances of the parti- 

cular case, and I am quite sure that the learned Judge there did not intend to make 

any general observations of the nature which have been relied upon by counsel for 

the plaintiffs. Asa matter of fact this decision of Fulton J. was delivered in 1896 — 
and there have been later authorities both in England and India which are contrary 
to the position enunciated so broadly by. Fulton J. in that judgment. In Clarke 
Brothers v. Knowles* it was held by Mr. Justice Lush that where a contract was 
made by offer and acceptance sent through the post between parties residing in 
different county court districts, the posting of the offer is not part of the cause of 
action within the meaning of the section, the words ins. 74 of the County Courts Act, 
1888, being that every action or matter might be commenced by leave of the 
Judge or Registrer in the Court in the district of which the cause of action or claim 
wholly or in part arose. Mr. Justice Lawrence observed at p. 182 (in the same 
case) : é 

“ It was contended by the defendant that the posting of the offer did not constitute part of 
the cause of action, and that the registrar ought not to have granted the leave askeifor. I agree 
that the posting of the offer was no part of the cause cfaction. The making of an offer is part of the 
cause of action, but an offer is made where it Is received, and that ip this case was at Croydon. I 
tlunk, therefore, that tuere was no jurisdictioninthe West Hartlepool! County Court to deal with 
the case. ” 

The case in Dobson and Barlow v. The Bengal Spinning and Weaving Company was 
followed by the Calcutta High Court in Engineering Supplies, Lid. v. Dhandhania 


1 (1896) I.L.R. 21 Bom. 126. 2 (1918) 1 BB. 128. 
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&Cot That: was a decision of the appeal Court at Calcutta consisting of Rankin 
C.J. and C. C. Ghose J. and the learned Chief Justice there observed (p. 546) : 

“ We have to ask ourselves whether something, which the plaintiff is obliged to prove as a 
fact in order that nis case may succeed, is a thing which teok place within Calcutta. If it is, it 
seems to me to be no answer to say’that what took place in Calcutta was not by itself a contract 
and it seems to me to be wrong to introduce notions, which depend upon the view that a contract, 
which was in fact made by people at different places, was made in the place where the last assent 
was given. Strictly a contract is not a fact but an obligation which may result from a series of 

facts.” 
Then the learned Chief Justice proceeded to rely upon the observations of Mr. Justice 
Fulton in Dobson and Barlow’ s case and agreed with the same. This decision, however, 
has not been followed by various High Courts in India. In Ahmad Buw v. Fazal 
Karim,? Ratan Lal Gattaniv. Harcharan Lal’ and Pokhar Maly. Khanewal Oil Mills,* 
Engineering Supplies Ltd.’s case was specifically referred to and was not followed. 
The ratio which was adopted in these judgments was the same as I have enunciated 
as taken from Clarke Brothers’ case. Pokhar Mal v. Khanewal Oil Mills also re- 
iterated the same principle and there is no doubt in my mind that the true principle 
is that even though an offer may. have emanated from a place within jurisdiction, it 
cannot be said to have been made until that offer has been received by the party 
to whom it has been made. If the party to whom the offer is thus communicated 
resides or carries on business outside jurisdiction, the offer cannot be said to have 
been made within jurisdiction. In my opinion, therefore, it cannot be stated that 
even though the offer in this case had been communicated by telegram by the plain- 
tiffs from Bombay to the defendant in Delhi it can be said to have been made in 
Bombay, and it cannot be stated that therefore any part of the cause of action has 
arisen within jurisdiction. An attempt was further made by counsel for the plain- 
tiffs to rely upon the decision of Patanjali Sastri J. in In re Perianna Mudali.’ 
It was, however, pointed out by counsel for the defendant that this case was 
overruled by a tlecision of the Madras High Court in Mantlal v. Venkatachalapathy® 
I have therefore come to the conclusion that no part of the cause of action arose in 
Bombay, and even with leave under cl. 12 of the Letters Patent which the plaintiffs 
obtained from this Court this Court has no jurisdiction to entertain this suit against 
the defendant, the defendant having all lig resided and carried on business in 
Delhi, the contract having been made in Delhi by reason of the acceptance of the 
offer by his telegram dated October 4, 1946, in Delhi, and the breach thereof as I 
will state hereafter having also taken place in Delhi. The fact that the plaintiffs 
attempted to sell and did sell these shares in Bombay on June 14, 1947, isa matter of 
no consequence. ‘The resale also was as I hm state hereafter not binding on the 
defendant and it would not afford to the plaintiffs any cause of action which they 
could vehtilate against the defendant in t ‘a Court. 
[The rest of the judgment is not material to this report. | 
The result, therefore, willbe that the plaintiffs’ suit will be dismissed with costs, 
except in regard to issue No. 2 relating to the defendant’s breach of the contract, 
the costs of which issue will be paid by the defendant to the plaintiffs. The costs 
will be set off. The costs of this issue as well as the costs of the counter-claim which I 
have already ordered the defendant to pay to the plaintiffs will be set off against 
the costs payable by the plaintiffs to the defendant. The order dated June 25, 
1948, in regard to the deposit of the shares by the defendant with the plaintiffs’ 
attorneys will be vacated and the pane attorneys will hand over the said shares 
to the defendant. 
Suit’ dismissed. 
Attorneys for plaintiffs: Kanga & Co. 
Attorneys for defendant : Daphtary, Ferreira & Diwan. 
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CRIMINAL APPELLATE. 


Before Mr. Justice Gagendragaakar and Mr. Justice Vyas. 


MULSHANKAR MAGANLAL VYAS v. GOVERNMENT OF BOMBAY.* 


Indian Penal Code (Act XLV of 1560), Sec. 168—Bombay Civil Services Conduct, Discipline and 
Appeal Rules, r. 21-—‘‘Trade’’, meaning of-—-Preparation of plans and estimates for waterworks 
and drainage echemes for payment by public serant, whether trading—Ctivil Seroices (Classift- 
cation Control and Appeal) Rules, T. 49-——Whether parallel action permissible—Prevention of 
Corruption Act (IT of 1947)— Whether Act ts retrcspecttve. 

The word ‘‘trade’’, as used ins. 168 of the Indian Penal Code, 1860, and r. 21 of the Bombay 
Civil Services Conduct, Discipline and Appeal Rules, must be construcd in a wider sense, 80 
as to cover everv kind of trade, business, profession or occupation. It covers also the making 
for payment of plans and estimates for waterworks and drainage schemes by an officer em- 
ployed in the Government Public Health Engineer’s Office, whcse duty it is to handle such 
schemes, 

A public servant, who engages himself in trace which he is legally bound not to do, can be 
convicted and sentenced under s. 168 of the Indian Penal Code, notwithstanding r. 49 of the 
Civil Services (Classification, Control and Appeal) Rules, which provides for a parallel depart- 
mental action for breach of the rules. 

Proceedings, dated February 22, 1876, Segu Baliah v. N. Ramasamiah* and Emperor v. 
Bhalchadra Ranadive,> referred to. 

The Prevention of Corruption Act, 1947, which came into force on March 11, 1947, has 
no retrospective operation, and has, therefore, no application to acts or omissions com- 
mitted before that date. 

., TRIAL for unlawfully engaging in trade. - 

Mulshankar (accuged No. 1) was a qualified engineer . He entered Government 
service in 1922 and was a gazetted officer. He held the post of Deputy Engineer 
in the office of the Public Health Engineer at Poona from September 7, 1940, to 
January 11,1944. From January 12, 1944, to April 8, 1946, he was engaged as a 
lecturer in the Government Engineering College at Poona. From April 4, 1946, 
to January 80, 1947, he was working as Personal Assistant to the Public Health 
Engineer to the Government of Bombay at Poona. 

Vinod (accused No. 2) was the eldest son of accused No. 1. He had studied up 
to the matriculation class, but had failed to pass the matriculation examination, 
He had no engineering qualification nor any knowledge of engineering. He lived 
with his father. 

In the year 1942-48 many local authorities in the Bombay Presidency wanted to 
undertake works of water supply and drainage in their respective towns or cities. 
Most of them approached the Public Health Engineer’s Office with a request to 
prepare plans and estimates. That office helped them at first, but as the demands 
grew in number the local authorities were asked to help themselves. Accused 
No. 1, in his capacity of Deputy Engineer, came into contact with Chief Officers 
and Engineers of many local authorities ard also their Presidents. It was his 
duty to scrutinise the plans and estimates submitted by the local authorities and 
to put them up for approval before the Public Health Engineer. He was also a 

. touring officer and used to inspect the works in progress and to draw up pre- 
liminary reports of water supply or dramage schemes. If the Public Health 

Engineer was satisfied about the soundness of the schemes from the technical 

point of view, they were placed for sanction before the Board of Public Health, 

since called the Board of Health. 

In April or May 1944 accused No. 1 sensed the opportunity of making money 
and started the firm of ‘Vinod & Co.,” with accused No. 2 in charge of it. The 
company’s office was located in the house of accused-No. 1, who virtually was the 
main spirit. The firm of “Vinod & Co.” was styled “Consulting Sanitary En- 

\ 


* Decided, April 20, 1960. Criminal Ap- Poona. 
peal No. 128 of 1950 (with Review No. 209 1 (1876) I.L.R. 1 Mad. 85. 
ef 1950), from convictions and sentences passed 2 1917} 18 Cr. L. J. 992. 
by M.S. Bagali, 2nd Additional Sessions Judge, 8 (18291 31 Bom. L.R. 1161. 
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gineers and Contractors”. It prepared plans and estimates of water works and 
drainage schemes for Kaira, Nadiad, Bagalkot, Kapadvanj, Umreth and 
Broach Municipalities and the town planning scheme of Gandhi Nagar near 
Poona, and made a lot of money. 

Accused No. 1 was suspended on January 81, 1947. He was tried by the 2nd 
Additional. Sessions Judge of Poona for offences (I) under s..168 of the Indian 
Penal Code and (2) under s. 5 (2) read with s. 5 (1) (d) of the Prevention of Corrup- 
tion Act, 1947. Accused No. 2 was charged with abetment of the aforesaid 
‘offences. Both the accused were convicted of the offences charged. Accused No. 1 
was sentenced to pay a fine of Rs. 1,000 on the first count; andon thesecond count 
“he was sentenced to suffer simple imprisonment for one year and to pay a fine 
of Rs. 2,000. The sentences passed on accused No. 2 were fines of Rs. 200 and 
Rs. 800 respectively on the two counts. 

Both the accused appealed to the High Court. 


M. P. Amin, M. R. Parpia, J. Dias and D. J. Ganatra, with R. H. Shahani, 
oS the ra ec 


hoksi, Government Pleader, for the State of Bombay. 


Vyas J. This is an appeal in which the judgment of the learned Second 
Additional Sessions Judge, Poona, has been challenged. Appellant No. 1 has been 
convicted under s. 168 of the Indian Penal Code and s. 5, sub-s. (2), of the Preven- 
tion of Corruption Act (IT of 1947) read with s. 5, sub-s. (Z), cl. (d), of the said Act. 
Appellant No. 2 has been convicted of the abovementioned offences read with s. 
109 of the Indian Penal Code. On the first count appellant No. 1 has been sen- 
tenced to pay a fine of Rs. 1,000 or in default to suffer three months’ simple 
imprisonment ; and on the second count he has been sentenced to suffer one 
year’s simple imprisonment and to pay a fine of Rs. 2,000 or in default to suffer 
one year’s further simple imprisonment. Appellant No. 2 has been sentenced on 
the first count to pay a fine of Rs. 200 or in default to suffer one month’s simple 
imprisonment ; and he has been sentenced on the second count to pay a fine of 
Rs. 800 or in deault to suffer three months’ simple imprisonment. This is an 
appeal by the appellants against this order of convictions and sentences. The 
matter has come up to us also in review on this Court issuing a notice suo motu to 
the appellants for the enhancement of the sentences passed on them. 

It is the case of the prosecution that appellant No. 1, being a public servant, 
was prohibited from trading under r. 21 of the Bombay Civil Services, Conduct, 
Discipline and Appeal Rules framed by the Government of Bombay under cl. 
(2) of r. 48 and r. 54 of the Civil Services (Classification, Control and Appeal) 
Rules, and that yet he engaged himself in trade under the name of ‘Vinod & Co.’ and 
thereby committed an offence punishable under s. 168 of the Indian Penal Code. 
It is also the contention of the prosecution that appellant No.1, by abusing his 
position as a public servant, obtained for himself and also for his son, appellant 
‘No. 2, valuable consideration and thereby committed an offence under s. 5 (2) 
read with s. 5 1) (d) of India Act No. II of 1947. 

Rule 21 of the Bombay Civil Services Conduct, Discipline and Appeal Rules is 
in the following terms :— 

21. A Government servant shall not, without the previous sanction of Government, engage 
in any trade or undertake any employment while on duty or on leave, other than his public 
duties ;,....” 

Section 168 of the Indian Penal Code lays down as follows :— 

"Whoever, being a public servant, and being legally bound as such public servant not to 
engage in trade, engages in‘trade, shall be punished with simple imprisonment for a term which 
may extend to one year, or with fine, or with both.” 

The expression “legally bound to do” is defined in s. 48 of the Code, which 
says : 

7 “The word ‘illegal’ is applicable to everything which is an offence or which is prohibited by 
law, or which furnishes ground for a civil action ; and a person is said to be ‘legally bound to do’ 
whatever it is illegal in him to omit.” 2 
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As r. 21 of the Bombay Civil Services Conduct, Discipline and Appeal Rules 
prohibits a public servant from engaging in any trade, without tke previous 
sanction of Government, and as no such previous sanction of Government was 
obtained in this case by appellant No. 1, the case of the prosecution is that he 
committed an offence under s. 168 of the Incian Penal Code by engaging in trade 
under the name of Vinod & Co. 

Section 5, sub-s. (1), cl. (d), of the Prevention of Corruption Act, 1947, is in the 
following terms :— 

“5. (1) A public servant is said to commit the offence of criminal] misconduct in the dis- 
charge of his duty... 

(d) if he, by sorrupt or illegal means or by otkerwise abusing his position asa public ser- 
vant, obtaips for himself or for any other person any valuable thing or pecuniary advantage.” 
Sub-section (2) of s. 5 of the said Act lays down as follows :— 

“(2) Any publiz servant who commits criminal misconduct in the discharge of his duty 
shall be punishable with imprisonment for a term wh.ch may extend to seven years, or with fine, 
or with both.” 

- The first charge against appellant No. 1 is that he, while holding (1) the office of 
the lecturer in the Government College of E.gineering, Poona, from January 12, 
1944, to April 8, 1946, and (2) the office of the Deputy Engineer and Assistant to 
the Public Health Engineer to the Government of Bombay from April 4, 1946, 
to January 80, 1947, and as such being a public servant legally bound not to 
engage in trade under the provisions of r. 21 of the Bombay Civil Services Conduct, 
Discipline and Appeal Rules, 1982, without the previous sanction of the Government 
of Bombay, did engage in trade from March 1944 onwards by settmg up and 
operating a firm of Consulting Sanitary Engineers and Contractors under the 
trade name of ‘Vinod & Co.’ at Poona, and prepared plans and estimates of water 
and drainage schemes for (1) Kaira, (2) Nadiad, (8) Bagalkot, (4) Kapadvanj, 
(5) Umreth and (6) Broach Municipalities, and of the town planning scheme of 
Gandhinagar near Pashan Camp, Poona, and thereby committed an offence 
punishable under s. 168 of the Indian Penal Code. 

The second charge against appellant No. 1 is that he, being a public servant, 
i.e. a lecturer in the College of Engineering a> Poona and a Deputy Ergineer and 
Assistant to the Public Health Engineer tc the Government of Bambay, by 
illegal means, obtained, through the said Vinod & Co. of Poona, for himself and 
his son (appellant No.2) a pecuniary advantage to the tune of Rs. 28,108-14-0 from 
March 11, 1947, onwards as charges for preparation of the plans and estimates of 
the water and drainage schemes of (1) Bagalkot, (2) Kapadwanj, (8) Umreth and 
(4) Broach Municipalities and of the town planning scheme of Gandhinagar near 
Pashan Camp at Poona, and thereby committed an offence of criminal misconduct 
in the discharge of his duties asa public servart punishable under s. 5 (2) read with 
s. 5 (1) (d) of the Prevention of Corruption Act, 1947. 

The charges against appellant No. 2 are that he abetted the commission of the 
abovementioned offences by his father (appellant No. 1). In other words, the 
first charge against appellant No. 2 is under s. 168 read with s. 109 of the Indian 
Penal Code; and the second charge against him is under s. 5 (2) read with s. 5 
(1) (2) of the Prevention of Corruption Act, 1947 read with s. 109 of, the Indian 
Penal Code. 

The prosecution story in so far as is relevant to this appeal is es follows. 
Appellant No. 1 was a public servant within the meaning of s. 21 of the Indian 
Penal Code. He joined the Bombay Engineering service in the year 1322, was a 
Deputy Engineer in the office of the Public Health Engineer, Poona, from Séptember, 
1940, to January 11, 1944, was thereafter a leczurer in the Government Engineering 
College, Poona, een January 12, 1944, to April 3, 1946, and was ther Assistant 
to the Public Health Engineer to ‘the Government of Bombay from April 4, 1946, 
to January 80, 1947. On January 81, 1947, ae was suspended from GE 
service. It is to be noted that appellant No. £2 is the eldest son of appellant No. 1. 
This appellant No. 2 studied up to matriculalión; but does not appeer to have 
passed the matriculation examination. Apparently he does not possess any 
technical skill cr knowledge in engineering. Both the appellants were living 
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together at least till October 1946 in house No. 1170/11 at Shivajinagar, Poona. 
The said house belonged to one Murlidhar Narayan Kulkarni. Appellant No. 2 
did not apparently have any independent source of income. The firm Vinod & Co. 
was started in about April or May 1944. Prior to that appellant No. 2 was not 
doing any business or followimg -any profession. He was a student. In his 
statement, exh. 59, he has given his age as twenty-six, which means that in the year 
1944 he was barely twenty-one years of age. In April 1944 he appeared for the 
last time at the matriculation examination, although appellant No. 1 has said 
that it was in 1945 that he had his last trial at the matriculation examination. 
Appellant No. 1 had another son who was younger than appellant No. 2. His 
name was Madhusudan, who also studied up to matriculation but did not pass the 
examination. It is alleged that he is not heard of for the last three years or so. 
In the year 1944 this boy Madhusudan was scarcely eighteen or nineteen years of 
age. It has become necessary to state these details about the sons of appellant 
No. 1, since these are relevant on the question whether the concern Vinod & Co. 
which was started in about April 1944, was mainly or substantially, if not abso- 
lutely, the concern of appellant No. 1, or whether it was a business which was 
conducted essentially by appellant No. 2, a person without any special intellectual 
qualifications or technical skill or knowledge regarding engineering. In the years 
1942 and 1948 several local bodies in the Province of Bombay wanted to 
undertake works on water supply and drainage in their respective cities or 
towns. Most of them approached the Public Health Engineer with the 
request for the preparation of plans and estimates. The technical staff at 
the disposal of -the Government of Bombay not being adequate, the 
demands of all the local authorities who had approached Government in the 
abovementioned „matter could not be met. Previous to 1942-48 it was the 
practice of the Municipalities to approach the Public Health Engineer with a 
-request to prepare the schemes of water supply and drainage. But as the demands 
in that direction grew in number and as the work could not be undertaken or 
finished within reasonable time by the office of the Public Health Engineer, 
the said officer allowed the engineering and technical staff at the disposal of the 
Municipalities to undertake the work themselves. Of course the Public Health 
Engineer promised assistance and help of his own staff to them. However, as 
this arrangement did not produce satisfactory results, the local authorities were 
subsequently asked to get the schemes prepared by private engineering firms and 
then submit the'n for scrutiny and approval by the office of the Public Health 
Engineer. It is in this connection that it becomes particularly relevant to observe 
that in the years 1942-1948 appellant No. 1 was holding the post of the Deputy 
Engineer in the office of the Public Health Engineer. In that capacity he used to 
come into contact with the Chief Officers and Engineers of several local bodies and 
also the Presidents of those local authorities. It may be interesting to know in 

assing what exactly the duties of appellant No. 1, as Assistant to the’ Public 

ealth Engineer, were. These are briefly described by one Mr. Ramchandra 
Shriniwas Iyyer, the head clerk in the office of the Public Health Engineer 
since 1941. He has said that the duties were: (1) whenever any projects were 
received from the local authorities, he, i.e. appellant No. 1, used to scrutinize 
them from the technical points of view and put them up for the approval of the 
Public Health Engineer. (2) He (appellant No. 1} was also a touring officer. 
_He used to inspect the works in progress or draw up preliminary reports of water 
supply or drainage schemes when called upon to do so by the Public Health 
Engineer at the instance of the local authorities and submit them to the Public 
Health Engineer. And (8) he (appellant No. 1) used to scrutinize the reports 
submitted to the Public Health Engineer by the local authorities. If the Public 
Health Engineer was satisfied about the soundness of the schemes of drainage 
and water supply from the technical points of view, those schemes were placed 
before the Board of Public Health Works, which is now known by the designation 
of the Board of Health. It was in about April or May 1944 that the concern under 
the name of Vinod & Co., Consulting Sanitary Engineers and Contractors, was 
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formed. The name ‘Vinod’ admittedly refers to appellant No. 2. The company’s 
offices were located in house No. 1170/11 Shivajinagar, Poona, which was the 
place of residence of appellant No. 1. By this time appellant No. 1 had left the 
office of the Public Health Engineer and was working as a lecturer :n the Engi- 
neering College at Poona. All the same he was keeping in close touch with the 
office of the Public Health Engineer, and especially with Mr. Collect, the Public 
Health Engineer himself. It is to be noted that appellant No. 1 returned to the 
office of the Public Health Engineer in April 1946 as Assistant to the Public 
Health Engineer Mr, Collect. He remained in that office in that capacity until 
he was suspended on January 81, 1947. 

The principal ingredients of the charges against appellant No. 1 are: (1) being 
a public servant who was legally debarred from engaging in private trade under 
r. 21 of the Bombay Civil Services Conduct, Discipline and Appeal Rules, 1982, he 
started and financed the concern known as Vinod & Co., and conducted it from 
behind the curtain ; (2) by abusing his position as a public servant, he secured the 
work of preparing plans and estimates of water supply and drainage schemes 
of various Municipalities and the town planning scheme of Gandhinagar near 
Pashan Camp, Poona; (8) he employed mostly students of the Engineering 
College of Poona, where he was working as a lecturer, as servants for the company 
Vinod & Co., and he paid their salaries, supervised their work and actively and 
frequently guided them; (4) it was he (appellant No. 1) who carried on most of 
the important correspondence for Vinod & (o.; and (5) by abusing his position as a 
public servant, he obtained for himself pecuniary advantage which he was not 
entitled to. Exhibit 49-E is the statement showing the names of the local] bodies 
for whom Vinod & Co. prepared plans and <stimates and the amounts received by 
the company from the local bodies, with the dates of receipt of the amounts. It 
would be obvious from this statement that between March 11, 1947, and March 
1948, this company (Vinod & Co.) received the following amounts from the under- 
mentioned local bodies ‘and town planning :-— 








Serial Local Bodies Amounts Destes 
No. Rs. a p. 
1. Bagalkot Municipality .. “i .. 5,250 0 0 March 80, 1948. | 
2. Kapadwanj Municipality .. is .- 16,402 10 6 March 21, May 21, and 
July 8), 1947. 
8. Umreth Municipality i si ih 5,000 0 0 April 11, and Septem- 


ber 15, 1947, and 
3 January 7, 1948. 
4. Broach Municipality = a “a 5,000 0 0 — April 24, and Septem- 


ber 24. 1947. 
5. Gandhi Nagar Town Planning bi . 2,100 0 0 April 21, 1947. 





It is on these facts that the prosecution bas contended that both th2 appellants 
committed the offences with which they have been charged in this case. 

The appellants have pleaded not guilty to the charges against them. Appellant 
No. 1 says in his statement at exh. 58 that hedid not start or finance or conduct the 
company (Vinod & Co.). It is contended by him that the real owner of the company 
was not himself, that he did not obtain business for it by using his official position, 
and that he never engaged himself in trads in order to obtain anv pecuniary 
advantage for himself or his son (appellant No. 2). It is admitted, however, by 
him that he did occasionally help his son with monies when he was in need of the 
same for his business. But it is contended by him that appellant No.2 always 
used to repay him when he could do so canveniently. It is also admitted by 
appellant No. 1 that he used to give technical advice and guidance to some of the 
employees of the company, but he says that it was not done as employer but 
merely as tutor, as these employees were once his students in the Poona Engineering 
College. ‘It is further admitted by appellant No. 1 that the company's office was 
situated at his residential quarters till October 1946, but he contends that he 
merely permitted appellant No. 2 to hold the office in his own residence as appellant 
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No. 2 could not get suitable accommodation elsewhere. Appellant No. 2 contends 
in his statement at exh. 59 that it was he who had started the company, that appel- 
lant No. 1 did not have any concern with it, that it was he himself who was financing 
the company with the monies received by him:from his maternal grandfather and 
uncle, that it was he who was employing the servants of the company, and that if 
on any occasion any direction or advice was given to the employees by his father 
(appellant No. 1) it was merely done gratuitously and out of paternal affection for 


Mr. Amin for the appellants has contended that the charge against appellant , 
No. 1 under s. 168 of the Indian Penal Code must fail, since it is not established 
from the evidence in the case that he had engaged himself in trade: It is argued by 
Mr. Amin that the expression “trade” must be given its technical meaning, must 
not be construed loosely or vaguely, and must be taken to mean mercantile 
operations or commercial transactions. It is then contended by him that in this 
case there is no evidence to show that appellant No. 1, while holding a position in 
the office of the Public Health Engineer, Poona, engaged himself in any mercantile 
operations or commercial transactions. It is also contended by him that as the 
statutory r. 21 of the Bombay Civil Services Conduct, Discipline and Appeal 
Rules has been framed by the Government of Bombay pursuant to the rule- 
making power conferred upon the Government by cl. (2) of r. 48 of the Civil 
Services (Classification, Control and Appeal) Rules framed by the Secretary of 
State under sub-s. (2) of s. 98B of the Government of India Act, 1985, and as 
r. 49 of the Bombay Civil Services Conduct, Discipline and Appeal Rules, while 
laying down the various penalties to be imposed upon members of the various 
services which are comprised in cls. (7) to (5) specified in r. 14 of the Civil Services 
(Classification, Control and Appeal) Rules, does not lay down in terms that a 
proceeding or prosecution under s. 168 of the Indian Penal Code is also one of the 
penalties whiclt could be imposed upon the members of the services, no proceeding 
or prosecution can lie against appellant No. 1 under s. 168 of the Indian Penal 
Code. Finally it is argued by Mr. Amin that as the new offence of criminal 
misconduct by a public servant in the discharge of his duty was created for the 
first time by legislation on March 11, 1947, its provisions cannot be applied with 
retrospective effect, and therefore appellant No. 1 cannot be prosecuted under- 
s. 5 (2) read with s. 5 (7)(d) of India Act No. IJ of 1947. The contention is that as 
the offence of criminal misconduct by a public servant in the discharge of his 
duty was created for the first time on March 11, 1947, none of the essential 
ingredients which constitute the said offence can be made applicable with 
retrospective effect. It is argued for appellant No. 1 that since he was put under 
suspension from January 81, 1947, it was impossible thereafter for him to abuse 
his position which he occupied previously in the office of the Public Health 
Engineer, and that therefore, unless the provisions of-s. 5(1)(d) of India Act II 
of 1947 were made applicable with retrospective effect, he could not be deemed to 
have committed an offence under s. 5 (2) of the Act. 

Before considering the various points of law which arise in this case, it would be 
convenient to deal first with the question whether the comapny (Vinod & Co.) was 
mainly or substantially the concern of appellant No. 1 himself or appellant No. 2. 
It may be noted at this stage that for the purpose of the present case it is immate- 
rial whether the interest of appellant No. 1 in this company was exclusive or joint 
with appellant’ No. 2. Having carefully examined the voluminous evidence which 
has been recorded in this case and having thoroughly considered the various 
contentions and arguments advanced by the appellants’ learned advocate 
Mr. Amin, we have no hesitation in coming to the conclusion that the 
concern Vinod & Co. was principally the concern of appellant No.1. Appellant 
No. 2’s name was associated with this company for the sake of show, as obviously 
appellant No. 1 could not suffer himself to be connected with it openly in view of 
the official position he occupied in the office of the Public Health Engineer, Poona. 
Although the record discloses many facts and circumstances from which the 
irresistible conclusion would arise about the interest and concern of appellant No. 
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1 in this particuler company Vinod & Co., we have decided to refer only to a few 
outstanding instances out’ of those. [After dealing in detail with those facts, 
the judgment preceeded :—] ' 

The facts, circumstances and evidence, to which we have referreld in detail, 
would show that this was not a case of appellant No, 1 merely offering his advice, 
guidance or instructions, but was a case in which the interests of himself (appellant 
No. 1) and of the company were identical. The company was his crzature. At 
any rate, he was the driving power behind :t and effectively managed its affairs. 
This conclusion gains further support whez we turn to exh. 49-F,- which is a 
‘ statement of the cheques issued by appellant No. 1 from his personal azcount with 
the Bank of India for making payments to the employees of the company. We see 
that the statements refer to as many as sixteen cheques issued to the various 
employees of the company for paying off their salaries. Unless appellant No. 1 
were really and truly concerned in the affairs of the company, one finds is difficult to 
account satisfactcrily for such conduct on “is part. 

There is therefore no doubt left in our minds that the company in question 
belonged to appellant No. 1 who carried on the correspondence on its behalf with 
the principal officials of the various local bodies, e. g. the Presidents of the Munici- 
palities, soliciting custom, i.e. contracts fc> preparing plans and estimates for 
water works, drainage, etc. It was he whoemployed his one time students of the 
Engineering College on the staff of the company. He took an active interest in 
the work of the company and was doing his best to see that it prospered. Even if 
appellant No. 2 was concerned with the affairs of the company, it would be a case of 
joint interest of both the appellants, and even then the substance of the case 
against appellant No. 1 would not be affected. As a public servant, he was legally 
bound not to identifv himself with the intezests of Vinod & Co. to tke extent to 
which he did, no matter whether his interest in it was joint with appellant No. 2 
or exclusive. e 

Having dealt with this important questior of fact, which was raised and argued 
in this appeal, we proceed next to several paints of law which have been raised by 
Mr. Amin for appellant No. 1. It is argued by Mr. Amin that the conduct of 
appellant No, 1 such as is attributed to him by the prosecution in this case did not 
amount to trading, that therefore no breach of r. 21 of the Bombay Civil Services 
Conduct, Discipline and Appeal Rules was committed by appellant No. 1, and that 
therefore no charge under s. 168 of the Indian Penal Code could b= sustained 

inst him. It is contended that the term “trade” must be construed in its 
technical sense and must not be interpretec. loosely or too widely. It is argued 
that the term must mean mercantile operat:ons or commercial transactions, and 
that in that sense appellant No. 1 could not be deemed to have engaged in trade. 
Our attention is drawn to Wharton’s Law Lexicon, in which the expression “trade” 
has been referred to as meaning “exchange of goods for other goods, or for money.” 
The other meanings which have been assigred by Wharton to this werd “trade” 
are “traffic ; intercourse; commerce.” It is then argued by Mr. Amin that in 
this particular case it has not been established by the prosecution that appellant 
No. 1 had engaged in any such exchange of goods for other goods, or for money, 
or in any traffic cr commerce, and that in those circumstances he could not be 
deemed to have resorted to any trade. Our attention was also invited to the 
meaning assigned to the term “trade” in Webster’s Dictionary.’ We find several 
meanings assigned to it, some of which are "to sell or exchange; to buy and sell ; 
to barter; to traffic as a business; to be engaged in the exchange, purchase, or 
sale of goods, wares, merchandise, or anything else.” It is contended by Mr. Amin 
that appellant No. 1 did not engage in any of these things and could nct therefore 
be deemed to have traded and thereby vio_ated the provisions of r. 21 of the 
Bombay Civil Services Conduct, Discipline and Appeal Rules. Our attention was 
drawn to Aiyar’s Law Lexicon of British India, in which it is pointed out that the 
word “trade” in its ordinary sense means “exchange of goods for money or goods 
for goods with the object of making a profit.” It is then said that in general 
signification the term means “traffic or merchandise, or a private art, or- a way of 
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living”. “Trade”, according to Aiyar, means “the craft or business which a person 
has learned and which he carries on as a means of livelihood.” It is urged by 
Mr. Amin that the work of making plans and estimates for water works and 
drainage schemes was not a-craft, that appellant No. 1 had not learnt that 
particular work and was not himself doing it, and that therefore even according to 
this meaning of the word “trade” he could not be deemed to have engaged himself 
in trade. Lastly, our attention was invited to art. 487 of Halsbury’s Laws of 
England (2nd Edn., Vol. XXXII, p. 808), which says that ‘‘ ‘Trade’ inits primary 
meaning is the exchanging of goods for goods or goods for money.” We have given 
careful and anxious consideration to these submissions of Mr. Amin regarding the 
meaning to be assigned to the term “trade” as it occurs in r. 21 of the Bombay 
Civil Services Conduct, Discipline and Appeal Rules, and s. 168 of the Indian 
Penal Code, but have found ourselves unable to agree with him. 

On the other hand, it is argued by the learned Government Pleader, Mr. Choksi, 
for the prosecution that, having regard to the context in which the word “trade” 
occurs both in s. 168 of the Indian Penal Code andin r. 21 of the Bombay Civil 
Services Conduct, Discipline and Appeal Rules, it must be construed in a wider 
sense, though not too wide, or too general, or tooloose. Section 168 of the 
Indian Penal Code applies to a large category of public servants, and so does 
r. 21 of the Bombay Civil Services Conduct, Discipline and Appeal Rules. We 
must, therefore, accept the contention of Mr. Choksi that the meaning of this 
word “trade” should not be narrowed downso as to include only an extremely 
limited class of public servants in the operation of s. 168 of the Indian Penal Code 
and r. 21 of the Bombay CivilServices Conduct, Discipline and Appeal Rules. We 
do not feel any doubt that if we accept the view of Mr. Amin, avery large category 
of public servants will be excluded from the application of s. 168 of the Indian 
Penal Code and r. 21 of the Bombay Civil Services Conduct, Discipline and Appeal 
Rules, and we do not think that that could have been the intention of the Legisla- 
ture in framing s. 168 of the Indian Penal Code. The learned Government 
Pleader has also referred to art. 487 of Halsbury’s Laws of England (Vol. 
XXXII), in which it is said that the secondary meaning of the term “trade” is 
“any business carried on with a view to profit.” Itisalso pointed out that “‘the 
word is one of very general application, and must always be considered with the 
context with which it is used.” In its wide sense the word is used “to cover every 
kind of trade, business, profession, or occupation.” 

It is to be remembered in this case that this was a company which was known 
as Consulting Sanitary Engineers and Contractors, and in one case. they actually 
got the work of digging a well done through Talati Brothers. We have got it 
in the evidence of Chimanal Narayandas Saraya (ex. 28) that the work of preparing 
plans and estimates for the water works and drainage schemes of the Municipality 
of Nadiad was entrusted to Vinod & Co. The said work was done by the company 
which was paid a sum of Rs. 88,998-5-0 as its fees. The said sum included an 
item of Rs. 265 which was paid to Talati Brothers. ‘Talati Brothers are boring 
contractors and had actually done the work of boring a well on behalf of Vinod & 
Co. The bill of Talati ‘Brothers was paid directly ce the Municipality to them, 
and that much amount was deducted from the bill of Vinod & Co. which the 
Municipality had to pay. The point to be noted is that this company (Vinod & 
Co.), who had undertaken the work of preparing plans and estimates for water 
work and drainage schemes of the Nadiad Municipality, actually got the work of 
boring a well, i.e. a water work, of the Nadiad Municipality done through Talati 
Brothers. This would be a piece of evidence to show that they really did the work 
as contractors, and there is no doubt that acontractor’s work would fall within the 
purview of the term “trade”. Even apart from this one example of Talati 
Brothers, we are satisfied from the record of this case, which is voluminous, that 
the work which Vinod & Co. did on behalf of the various Municipalities and local 
bodies was a function which really pertained to the province of sanitary contractors. 
Virtually they contracted to make plans and estimates for the schemes of water work 
and drainage of.the various Municipalities. They did that work¥and "received 
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their remuneration, fees or payments for it from the various local bodies. We are 
satisfied that this would come within the meaning of the word “trade”. 

Our attention was next invited by Mr. Choksi to Webster’s Dictionary in which 

the word “trade” is shown to mean “Oc2upation, employment, cr -activity ; 
business of any kind; any occupation cr employment pursued as a calling, 
business; the business which a man has learned and by which he earns his 
livelihood.” It is submitted by Mr, Choksi that since appellant No. 1 obviously 
resorted to the work of making plans and estimates for the schemes of water works 
and drainage for the purpose of earning his livelihood, by supplementing his income 
from salary, he must be deemed to have been engaged in trade. - 
P Our attention was next drawn by Mr. Croksi to Words and Phrases Judicially 
Defined (Volume V}, where it is said at p. 817 that although “in a great many 
contexts the word ‘trade’ indicates a process of buying and selling, that is by no 
means an exhaustive definition of its meaning. It may also mean a calling or 
industry or class of skilled labour.” Sure-y the work of preparing plans and 
estimates requires a certain amount of skill. and, looking at it from that point of 
view, there is no reason why we should not 2onstrue it as ‘trade’. On the whole, 
on a careful examination of the various authorities which have been zited before 
us, we are of the opinion that the work wkich appellant No. 1 did for Vinod & 
Co. amounted to ‘trade’. 

As the result of the examination of the meanings and shades of meanings of the 
term “trade” in the context in which it occurs in s. 168 of the Indian Penal Code 
and r. 21 of the Bombay Civil Services Ccnduct, Discipline and Appeal Rules, 
we feel that it is established from the evidence that appellant No. 1 engaged 
himself in trade. After setting up the company (Vinod & Co.) he corresponded in 
the name of the said company with the verious local bodies and solicited and 
executed the work of preparing plans and estimates for the schemes of drainage and 
water works of those local bodies, which work he did for money. The statement 
(ex. 49-E) would show that between March 11, 1947, and March 1948 the company, 
which, as we have seen, was the concern of appellant No. 1, received monies to 
the tune of Rs. 27,752-10-6, and we feel no dcubt that some portion of this amount 
at least must have been retained by appel:ant No. 1 as his profit. It was a 
company of Consulting Sanitary Engineers and Contractors, and in one case at 
least, as we have pointed out above, it gave a sub-contract to Talati Brothers for 
digging a well for the Municipality of Nadiad and got the said work done by 
Talati Brothers for Rs. 265. It is doubtless from the documentary evidence that 
under the cloak of Vinod & Co. appellant Na. 1 carried on the activity or occupa- 
tion or business of making plans and estimatzs for profits which supplemented his 
income from other sources. It is obvious that this company, which was his 
creation and could not conceivably have be2n the creation of appellant No. 2, 
adopted as its calling the making of plans and estimates for money and therefore, 
if we do not, as we should not, strictly limit, >urselves to the technical meaning of 
the term ‘trade’, but extend it to a certam justifiable extent, without unduly 
stretching it, there is no doubt that appellamt No. 1 did engage himself in trade 
under the name of this company. 

Mr. Amin for the appellants has contended next that it is not shown shat appel- 
lant No. 1 was legally bound as a public serrant not to engage in trade, and that 
therefore the charge under s. 168 of the Indian Penal Code should fail. This 
submission of his, we feel, must fail. It is conceded by Mr. Amin that r. 21 of 
the Bombay Civil Services Conduct, Discipline and Appeal Rules is g statutory 
rule having been framed by the Governmenz of Bombay under the rule-making 
power conferred upon them by cl. (2) of r. 43 of the Civil Services. (Classification, 
Control and Appeal) Rules, framed by the S2cretary of State under sub-s. (2) of 
s. 96B of the Government of India Act, 1985. Itis also conceded by him that a sta- 
tutory rule has the force of law. Itisclear therefore that under r. 21 of the Bombay 
Civil Services Conduct, Discipline and Appeal Rules appellant No. 1 was 
legally bound not to engage himself in trade. There is no dispute that appellant 
No. 1 had not obtained the previous sanction of the Government of Bombay 
or fthe purpose of engaging in trade. In these circumstances this particular 
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objection of Mr. Amin to the maintainability of the charge under s. 168 of the 
Indian Penal Code appears to us to be without substance. ~ 


The next contention of Mr. Amin, which also isa point of law, is that even assum- 
ing that appellant No 1 engaged himself in trade, which he was legally bound 
not to do, a proceeding or prosecution under s. 168 of the Indian Penal Code is 
not sustainable, as r. 49 of the Civil Services (Classification, Control and Appeal) 
Rules, which deals with penalties which may be imposed, for good and sufficient 
reason, upon members of the services comprised in classes (1) to (5) specified in r, 14 
of the said Rules (appellant No. 1 belongs to class (4)), does not include prosecution 
under s. 168 of the Indian Penal Code as one of the penalties which can be passed 
upon the members of the services concerned, and does not specifically enact 
that a public servant guilty of breach of r. 21 of the Bombay Civil Services Conduct, 
Discipline and Appeal Rules will be liable to prosecution under s. 168 of the 
Indian Penal Code. We are not impressed by this contention. Rule 49 of the 
Civil Services (Classification; Control and Appeal) Rules does not say that the 
penalties provided by it are the only penalties which can be passed upon the 
members of the services comprised in classes (1) to (5) specified in r. 14 of the 
said Rules, and does not specifically exclude the application or operation of s. 168 
of the Indian Penal Code. It is a wrong hypothesis to say that, if a public servant 
is guilty of a wrongful deed which falls under two distinct Acts, penalty can be 
passed on him only under one Act. For instance, there is no doubt that, if a 
public servant is guilty of a crime under the Indian Penal Code, he can be prosecuted, 
convicted and sentenced under the said Code. Also, there is no doubt that, 
after the conviction, or even irrespective of the result of the prosecution, he can 
be dismissed under r. 49 of the Civil Services (Classification, Control and Appeal) 
Rules. This is clear enough and requires no elaboration. No prosecution under 
the Indian Penal Code is admissible if it appears on the whole frame of some other 
special Act that, the said Act is intended to be complete in itsélf, and to be enforced 
only by the penalties created by it. (See Proceedings, datel February 22, 
1876,1 wherein it was held that the ordinary criminal law was not excluded by 
Regulation VII of 1817 or Act XX of 1868). But in the absence of anything in 
the special Act to exclude the operation of the Code, an intention on the part of 
the Legislature to exclude it should not be inferred (see Segu Baliah v. N. Rama- 
samiah*). Clearly, therefore, inthe absence of anything in the Civil Services (Classi- 
fication, Control and Appeal) Rules to exclude the operation of the Indian 
Penal Code, we cannot presume an intention on the part of the framers of the 
rules to exclude the said operation. It was also decided in Emperor v, Bhalchandra 
Ranadive® that the disobedience of an order duly promulgated by a public servant 
under certain prescribed conditions being an offence under s. 188 of the Indian 
Penal Code, and s. 28 (3) of the Bombay City Police Act having enlarged the 
ambit of the existing offence under s. 188 of the Code by including an act 
prohibited by s. 28 (3) within it, though the disobedience of the order was 
punishable under s. 127 of the Act, it was equally punishable under s. 188 of the 
Code if all the conditions laid down by that section were fulfilled. The gist of the 
decision was that for the act of disobedience of the order which was duly promulgat- 
ed by a public servant, a person could be prosecuted and senteneed both under 
s. 127 of the Bombay City Police Act and s. 188 of the Indian Penal Code. 
Therefore, in our opinion, there is no doubt that although r. 49 of the Civil 
Services (Classification, Control and Appeal) Rules does not lay down that one of 
the penalties which could be imposed upon members of the services comprised in 
classes (1) to (5) specified in r. 14 of the said rules is a prosecution under s. 168 
of the Code, a public servant who engages himself in trade, although he is legally 
bound not to do so, can be prosecuted under s. 168 of the Indian Penal Code. 
In these circumstances, we do not see any substance in this particular point of 
law raised by Mr. Amin for appellant No. 1. 


1 (1876) I.L.R. 1 Mad. 55. 3 (1929) 31 Bom. L.R. 1151. 
2 (1917) 18 Cr. L.J. 992. : 
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The next point urged by Mr. Amin is that so far the charge under s. 5, sub-s. 
(2), of India Act No. II of 1947, is concerned, it must fail on the ground that 
India Act No. II of 1947 came into existence on March 11, 1947, and cannot have 
a restrospective effect. It is urged that an entirely new offence of criminal 
misconduct by a public servant in the discharge of his duty was created on March 
11, 1947, and, as no penal statute can be applied retrospectively, the prosecution 
must fail, unless it is proved that both th2 essential ingredients of the offence 
under s. 5(2) of India Act IT of 1947 were committed by the person concerned after 
March 11, 1947. There is no doubt that the offence of criminal misconduct 
by a public servant in the discharge of his duty was created for the first time on 
March 11, 1947. The previous law on the subject of the offence of acceptance of 
illegal gratification by-a public servant is cortained in ss. 161, 162, 168, etc., of the 
Indian Penal Code. It is to be noticed that in none of these sections abuse of 
his position by a public servant is an essential ingredient of the offence. It is 
also to be noticed that as far as the offences under ss. 161, 162 and 168 of the 
Indian Penal Code are concerned, the alleged illegal gratification has to be shown 
to have been accepted for a particular purpose, whereas the purpose fcr the abuse 
of position by a public servant is entirely immaterial as far as the charge under 
s. 5(2) of India Act Il of 1947 is concerned. In other words, the two essential 
ingredients of an offence under s. 5, sub-s. (21, of India Act IT of 1947, were not the 
ingredients of any of the offences under ss. 131, 162 and 168 of the Indian Penal 
Code. Therefore there is no doubt that it was for the first time that the abuse of 
his position by a public servant was made an essential ingredient of a penal 
offence, and it was also for the first time that the said abuse of his position was 
rendered punishable irrespective of the purpose for which the abuse was resorted 
to. It is argued by Mr. Amin that as appellant No. 1 was suspended with effect 
from January 81, 1947, and as he did not hold any official position after that date, 
he could not have abused his position as a public servant after January 81, 
1947, and therefore the first essential ingredient of the offence under s. 5, sub- 
s. (2), of India Act II of 1947, could not be committed by him after March 11, 
1947, the date on which India Act No. IE of 1947 was promulgated, and therefore 
the prosecution must fail on this account. Mr. Choksi for the prosecution has 
rejoined by saying that whatever correspondence was carried on by appellant 
No. 1 and whatever he did till January 81, 1947, it was all by way of preparation 
for the offence. that the offence itself under s. 5(2) of India Act II of 1947 was 
consummated by his accepting the monies between March 11, 1947, and “March 
1948, and that therefore the offence could be deemed to have been committed 
after March 11, 1947. We are not impressed by this argument. It is quite 
clear that if we construe that all that appellant No. 1 did till January 31, 1947, 
was a mere preparation for an offence, as distinguished from the essential of the 
offence, then the prosecution cannot establish in this case that the first essential 
ingredient of the offence under s. 5, sub-s. (2), of India Act IL of 1947, wa3 committed 
by him after March 11, 1947. It is scarcely necessary to point out that in & erimi- 
nal charge all the essential ingredients of the offence have to be brought home to ° 
the accused person before he could be convicted. Therefore in this particular 
case, in respect of the charge under s. 5, sub-s. (2), of India Act IT of 1947, it has 
got to be established by the prosectition that both the essential ingredients of the 
offence were committed by appellant No. 1 after March 11, 1947, and if the abuse 
of his position as a public servant was done by him only up to January 81, 1947, 
clearly, the first essential ingredient of the charge under s. 5, sub-s. (2), of India 
Act II of 1947, would be wanting in this case, and in those circumstances this 
particular charge must fail. We must therefore accept Mr. Amin’s argument 
that since the abuse of his position as a public servant by appellant Nc. 1 by means 
of the correspondence which he carried on with the officials of the various Muni- 
cipalities for the purpose of making plans and estimates for the schemes of water 
works and drainage and by his other conduct which would constitute an essential 
ingredient of an offence under s. 5, sub-s. (2), of India Act II of 1947, did not 
and could not occur after January 81, 1947, the charge under s. 5, sub-s. (2), of 
India Act No. II of 1947, must fail. 
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The last submission of Mr. Amin for the appellants is that if the charge under 
s. 5,sub-s. (2), of India Act IT of 1947, is held to be unsustainable, the only remaining 
charge would be under s. 168 of the Indian Penal Code, which is a charge exclu- 
sively triable by a Magistrate’s Court. It is then contended that if the case had 
been tried by a Magistrate, he could not have imposed a heavier fine than 
Rs. 1,000, and therefore this Court on a notice for enhancement of the sentence 
could not enhance the sentence of fine to a higher amount than Rs. 1,000. For this 
argument reliance was put on s. 489, sub-s. (3), of the Code of Criminal Proce- 
dure. We have considered this contention carefully, but feel that it must be 
rejected. What is relevant under s. 489, sub-s. (3), of the Code of Criminal 
Procedure, is the tribunal trying the case and not the nature of the offence, i.e. 
whether it is triable by a Magistrate’s Court orsome other Court. It is not denied 
by. Mr, Amin that the tribunal which tried this particular case, namely, the Second 
Additional Sessions Judge, Poona, could have imposed an unlimited fine on the 
appellants. That being so, there is no doubt that we have got jurisdiction in 
this case to enhance the sentence of fine up to any extent. 

The result therefore is that the conviction of appellant No. 1 under s. 168 of 
the Indian Penal Code and that of appellant No. 2 under s. 168 read with s. 109 
of the Indian Penal Code stand, whereas the conviction of appellant No. 1 under 
s.5, sub-s. (2), read with s. 5, sub-s. (1), cl. (d), of India Act IL of 1947, and that of 
appellant No. 2 under that section read with s. 109 of the Indian Penal Code 
have to be set aside. On the point of sentence, as far as appellant No. 2 is con- 
cerned, the- sentence passed on him under s. 168 read with s. 109 by the learned 
Second Additional Sessions Judge, Poona, is a fine of Rs. 200, and we do not 
propose to interfere with it. We do not propose to enhance it since, in our opinion, 
appellant No. 2 was merely a figurehead as far as the affairs of the company (Vinod 
& Co.) were concerned. As far as appellant No. 1 is concerned, we feel no doubt 
that the sentence imposed upon him under s. 168 of the Indian Penal Code by the 
learned Second Additional Sessions Judge, Poona, is thoroughly inadequate. This 
is a case of gross abuse of an official position by a public servant extending over 
a fairly long time, and calls for deterrent punishment. Accordingly in his case 
we enhance the sentence ed on him by the learned ‘Second Additional 
Sessions Judge, Poona, and direct that he shall suffer simple imprisonment for a 
term of nine months and pay a fine of Rs. 5,000, or in default suffer further 
simple imprisonment for three months under s. 168 of the Indian Penal Code. 

The result therefore is that the appeal of both the appellants, in so far as the 
conviction of appellant No. 1 under s. 168 of the Indian Penal Code and that of 
appellant No. 2 under s. 168 read with s. 109 of the Code are concerned, fails and is 
dismissed, and the appeal of both the appellants on the other count succeeds and 
is allowed. In review the sentence on appellant No. 1 is enhanced as stated above. 
The fine, if paid by appellant No. 1, in respect of his conviction under s. 5(2) read 
with s. 5(Z)(d) of India Act No. II of 1947, and the fine, if paid by appellant No. 2, 
in respect of his conviction under s. 5(2) read with s. 5(1)(d) of India Act No. H 
of 1947, read with s. 109 of the Indian Penal Code, should be refunded to them, 


Appeals partly allowed and partly dismissed. 
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APPELLATE CIVIL. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Shah. 


CHUNILAL KASTURCHAND MARWADI v. DUNDAPPA DAMAPPA 
NAVALGI.* 


Civil Procedure Code (Act Vof 1908), Secs. 20, 13—Foreign Court —Decree—Deeree passed ex paite 
— Defendant net residing within, nor submitting to, jurisdicticn—Ezeculion of decrec—Indtan 
Stale—Merger of State into India—Effect of—-Wheiher foreign decree ceases to be such— 
Appeal Court-—Subsequent event, cognizance of. 


Under s. 20(c) ofthe Civil Procedure Code, 1908.0 Comt in India cannot disclaim 
jurisdiction against a non-resident foreigner, if the plaintifi’s cause of action, wholly or 
in part, arises within its jurisdiction. 

Companhia de Mocambique v. British South Africa Company : De Souza v. Same, Girdhar 
Damodar v. Kassigar Hiragar,* and .innamalai Cheity v. Murugasa Chetty’, followed. 

It is, however, open to a Court executing a foreign Court’s decree to enquire whether 
the forcign Court had jurisdiction to pass the decree. A decree pronounced by a Court of 
a foreign State in a personal action in abseniem, the absent party not having submitted 
himself to its authority, is a nullity. 

Jiveppa Timmappa v. Feergi Murgeappa,* Sirdar Giu dyal Sing v. Rajah of Faridkote,’ 
ChorMal Balchand v., Kasturi Chand Seraogi,® and Mallappa Yellappav. Raghavendra Shamrao’, 
relied on. 

In such a case, the judgment-debtor las the same defences open to him as if he were 
sued on a foreign judgment, i. e. those arising under s, 18 of the Civil Procedure Code. 

Principles which apply to the construction of a statute which affect vested rights of an 
individual cannot be applied to the alteration of the status of the individual by an Act 
of State. 

A Court of appeal will take cognizance of events that have happened since the passing 
of the decree by the trial Court. 

A decree was passed by the Belgaum Court (in British India ) in a braon action against 
a permanent resident in the Jamkhandi State in absentem. The execution of the decree 
was transferred to Jamkhandi Court. Later, the Jamkhandi Court merged into the State 
of Bombay. A questicn arose, whether after the merger the Jamkhandi Court could treat 
the Belgaum Court asa foreign Court, and test the validity of its decree as a foreign 
decree :— 

Held, that the subsequent merger prevented the Belgaum Court from being a foreign 
Court, and that rts decree ceased to be a foreign decree. 

EXECUTION proceedings. 

The decree under execution was passed on March 20, 1983, by the Belgaum 
Court (in British India) at the instance of Chunilal and another (plaintiffs ) against 
8 defendants, of whom Dundappa (defendant No. 5) was one. It was a personal 
decree for money passed against defendant No. 5. Defendant No. & did not reside 
in Belgaum or any part of British India. He resided permanently first at Mudhol 
and Jatterly at Jamkhandi (both being Indian States then). He did not appear in 
the suit at all, which ended against him in a decree passed ew parte. The decree was 
‘on appeal confirmed on March 11, 1988. 

The plaintiffs applied to the Belgaum Court to execute the decree (darkhast No. 
418 of 1940). The execution proceedings were transferred to the Jamkhandi Court, 
as defendant No. 5 resided within its jurisdiction. 

Subsequently the Jamkhandi State merged into the State of Bombay. 

On March 10, 1948, the first class Subordinate Judge at Jamkhandi dismissed the 
darkhast, observing as follows: 


* Decided, February 10,1950. First Appeal s. €. 5 Bom, L.R. 494, P. C. 
No. 289 of 1948. from the decision of W. T. (1916) I. L. R. 40 Bom. 551, 
Apte, Additional District Judge and First 8. c. 18 Bom. L.'R. 486. 
Class Subordinate Judge at Jamkhandi, (1894) L. R. 21 I. A. 171. 
in Darkhast No. 418 of 1940. (1936) 1. L. R. 68 Cal. 1033. 

1 [1892] 2 Q. B. 358. [1988] Bom. 16, 

2 (1898) I. L. R. 17 Bom. 662. 8. c. 40 Bom. L. R. 77 

8 (1908) I. L. R. 26 Mad. 544, 552, 
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“Admittedly the decree now sought to be executed is an ew parte decree, pass 
Belgaum Court against the present judgment-debtor who was neither the permanent 
within the territorial jurisdiction of that Court and who also did not submit tothe jr 
of that Court. His case is therefore governed by the principle Jaid down in [1938] A. 
511 and [1988] Bom. 178, wherein it is observed that whether a foreign Court is or 
Court of competent jurisdiction is to be determined by principles of international law 
at from this point of view, it must be concluded that the present ex parte decree cannot bx 
by this Court, on the ground mentioned in cl. (a) of s. 18 of the Civil Procedure Code.” 

The plaintiffs appealed to the High Court. 
The appeal was heard on November 9, 1949, by Bavdekar J., who re 
to a division bench, observing as follows: — - 


BavpExak J. This is an appeal arising from execution proceedings, 
question in it is whether a decree obtained in a foreign Court could be ı 
against a judgment-debtor, who was a subject of the Jamkhandi State, in 
of that State. The Court of which the decree is sought to be executed w: 
time of execution a foreign Court, and consequently it has been well set! 
the decree could not be executed, because the foreign Court had no jurisd 
pass a decree-against a judgment-debtor who was not a subject of Britis 
as it then was in which the Court was situated, and who was not residir 
time of the decree within the jurisdiction of the Court. 

It appears, however, that subsequently the administration of the Ja 
State was taken over, and it has now merged in what was formerly Briti: 
The Civil Procedure Code was made applicable to the Jamkhandi State i 
tely the administration was taken over, though an analogous enactmen 
force in the Jamkhandi State even before. But under that enactment the 
Court was a foreign Court. When the Code of Civil Procedure was made a 
to the Jamkhandi State, upon the administration being taken over, the 
Court ceased to'be a foreign Court. 

The question which now arises, however, is as to whether the Code 
Procedure having been extended to the Jamkhandi Court after the de 
even the first appeal, it could be applied in the present case, and that ir 
depends upon whether the question is one of procedure or a substanti 
The provision by which.the Belgaum Court ceases to be a foreign Cour 

- Jamkhandi Court is undoubtedly in the Code of Civil Procedure, andit is 
enough that the provision which is sought to be applied is a question of p 
But the usual rule is that the appellate Court is required to apply the law v 
in existence at the time of the earlier proceeding, and it was observed 
A Debtor: Debtor, ex parte! (p. 248): 

“A matter of substantive right whith has become res judicata cannot be u 
subsequent general change of the law, in the absence of precise intention to make ` 
so retrospective being evidenced in the Aot.” 

In that case, by s. 125, sub-s. (1), of the Bankruptcy Act, 1914, it was p 

“Every married woman who carries on a trade or business, whether sepaiatel: 
husband or not, shall be subject to the bankruptcy laws as if she were a feme sole.” 
While the Act was still in force, the debtor, a married woman, had a 
speculative stock exchange transactions with the petitioning creditors « 
over a period of eighteen months which resulted in a debt to them of £ 
respect of which they obtained judgment against her. The petitioning 
petitioned for a receiving order. The debtor disputed the petition on th 
that she was a married woman who was not carrying on a trade or busine 
the meaning of s. 125 of the Bankruptcy Act of 1914. The Registrar hel 
transactions in which the debtor had been engaged constituted the carry’ 
her of a business- within the meaning of s. 125 and made a receiving orde 
her. The debtor appealed, but before the hearing of the appeal the Lay 
(Married Women and Tortfeasors) Act, 1985, was passed. By sch. IL of 
s. 125 of the Act of 1914 was repealed. By s. 4, sub-s. (Z), it was 


1 [1986] 1 Ch. 287. 
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“Nothing in this part of this Art shall...(c) enable any judgment or order against a 
married woman in respect of a contract entered into, or debt or obligation incurred, before the 
passing of this Act. to be enforced ın bankruptcy....”’ 

It was contended on behalf of the debtor that the appellate Court had to 
apply the Law Reform (Married Women and Tortfeasors) Act, 1985, which was 
passed before the appeal was decided. Section 4, sub-s. (1) (c), would, therefore, 
have to be applied, and not s. 125 (I) ‘of the Bankruptcy Act of 1914. It 
was held, among other things, that the right which was given by the Bankruptcy 
Act to proceed against a married woman who carried on a trade or business as if 
she was a feme sole was a substantive right, and not a matter of procedure. and 
even though that section was repealed, s. 4, sub-s. (7), of the Law Reform (Married 
Women and Tortfeasors) Act, 1985, made no difference, as it was purely negative. 
In the second instance, notwithstanding its repeal s. 125 (Z) of the Bankruptcy 
Act of 1914 had to be applied, because what the section gave was a right to prove 
for a debt in insolvency, which was not distinguishable in substance from a right 
of action, before winding up. A matter of substantive right which has become 
res judicata cannot be upset by a subsequent general change of the law, in the 
absence of precise intention to make the change so retrospective, being evidenced 
in the Act. . 

Now, the jurisdiction of a Court of a country can be challenged by a national 
of another country, who was not residing in the former under private international 
law. The right is analogous to the right of freedom of arrest except upon a warrant 
or order issued by a proper officer. It may be regarded as a substantive right. 
The right has been upheld when the appellant challenged the jurisdiction of the 
Belgaum Court in the Jamkhandi Court, though the grounds in In re A Debtor 
about res judicata are somewhat difficult to understand, because a question of 
res judicata cannot arise unless, in the first instance, the suit or issue was decided 
by the final appellate Court. When the Code of Civil Procedure was made appli- 
cable to the Jamkhandi State, this right was not taken away by an enactment, 
which stated that such a right could not be exercised. The Civil Procedure Code 
leaves the right of the subjects of the Jamkhandi State, who are now subjects 
of the Indian Dominion, to challenge the jurisdiction of a foreign Court untouched ; 
but if at all, the application of the Code to the Jamkhandi State has taken away the 
right of the appellant to challenge the jurisdiction of the Belgaum Court, this 
was done by excluding the Belgaum Court from the Courts which by definition 
are foreign Courts. Even upon the footing, therefore, that the right is a substan- 
tive right, it is arguable that the right is not taken away, and there has been 
merely a change of procedure. The matter appears to be, therefore, sufficiently 
important for being placed before a division bench. 

P age a was heard by a division bench consisting of Rajadhyaksha and 
hah JJ. 


G. M. Joshi, for the appellant. i 
K. G. Datar, for the respondent. 


RAJADHYAKSHA J. This is an appeal against an order passed by the Addi- 
tional District Judge and First Class Subordinate Judge, Jamkhandi, dismissing 
the decree-holders’ darkhast with costs. 

It appears that one Chunilal Kasturchand Marwadi and another obtained a 
decree against Dundappa Damappa Navalgi and others in Suit No. 249 1927 in the 
Court of the Civil Judge, Senior Division, Belgaum. Dundappa was a partner 
in a partnership firm going by the name of Bashetappa Muttur and Chanbas- 
sappa Lakshethi & Co. which had business dealings with the plaintiffs. The 
plaintiffs brought the suit to recover arrears due to them and impleaded all the ` 
partners of the firm, including Dundappa who was defendant No. 5. Defendants 
Nos. 1 to 4 resided within the local limits of the special jurisdiction of the Belgaum 
Court. The other defendants, including defendant No. 5, did not reside within 
that jurisdiction, and an application was made unders. 20(b) of the Civil Procedure 
Code to obtain leave of the Court to proceed against them. The cause of action 
also arose within the jurisdiction of the Belgaum Court. Defendant No. 5 remained 


- 
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absent, and the suit proceeded ew parte against him. Ultimately, a decree was 
passed on March 11, 1988, in favour of the plaintiffs for a sum of Rs. 12,865 with 
future interest at six per cent. per annum on Rs. 11,500 and costs against defendants 
Nos. 2 to 5 and against the estate of Murigeppa Muttur in the hands of defendant 
No.7. Dundappa died during the pendency of the suit, and his heir Irappa 
Damappa Navalgi was brought on record in his place. 

In execution of the decree, Darkhast No. 418 of 1940 was filed in the Belgaum 
Court and was transferred for execution to the Court of the Subordinate Judge at 
Jamkhandi as defendant No.5 resided andhad property within the jurisdiction of 
Jamkhandi Court. Jamkhandi was then an independent State in the Deccan with 
full civil and criminal jurisdiction. Under s. 44 of the Civil Procedure Code, 
as then in force in that State, the Rajesaheb of Jamkhandi had passed an order on 
August 15, 1986, that the decrees of a civil Court in British India may be executed 
in the State Courts as if they were decrees passed by the civil Courts in the 
Jamkhandi State. In virtue ofthis order, execution was taken out against Irappa 
Damappa. The judgment-debtor appeared i in answer to this darkhast and filed a 
written statement exh. 11 in which he raised a preliminary contention that as he 
was a permanent resident of Mudhol and Jamkhandi State and as the decree had 
been passed ex parte against him by the Belgaum Court, it could not be executed 
against him by the Jamkhandi Court. 

The trial Court held that 

“as the judgment-debtor was neither a permanent resident within the territorial limits of the 
Belgaum Court and had not submitted to the jurisdiction of that Court, the question whether 
the decree of the Belgaum Court was a decree of a Court of competent jurisdiction had to be 
determined by principles of international. law.” 
Accordingly it held that “the ew parte decree could not be executed by the 
Jamkhandi Court on the grounds mentioned in s. 18 (a) of the Civil Procedure 
Code.” The learned Judge therefore dismissed the darkhast on March 10, 1948. 
Against that order the decree-holders have come in appeal to this Court as the 
High Court’s jurisdiction with respect to Jamkhandi State “now merged in this 
Province” vests in this Court. 

It is not seriously disputed that the decree passed by the Belgaum Court is a 
perfectly good decree and can be executed against any property of the judgment- 
debtors anywhere in what was formerly known as British India. Defendant No. 5 
was a non-resident foreigner so far as the Belgaum Court was concerned. But 
even so, Belgaum Court had jurisdiction, as the cause of action arose within its 
territorial limits. The competency of the Court to try this suit had to be deter- 
mined according to the municipal law. (Sees. 20 of the Civil Procedure Code). 
It was held in Rambhat v. Shankar Baswant* that 

‘Under the Civil Procedure Code (Act XIV of 1882) British Courts are empowered to pass 
judgments against a non-resident foreigner provided that the cause of action has arisen within the 
jurisdiction of the Court pronouncing the judgment.” 

Similarly, it was held in Gaekwar Baroda State Railway v. Habib Ullah? that (p. 829): 

“According to international law, pure and simple, a Court has no jurisdiction to entertain a 
suit against a foreigner who neither resides within, nor hag submitted to, its jurisdiction, merely 
because the cause of action, wholly orin part, arose withinits jurisdiction. But different considera- 
tions arise where the local Legislature has conferred such jurisdiction upon the Court. Such special 
local legislation is a recognised exception to the said rule of international law ; and it follows 
that if the Indian Legislature has conferred jurisdiction upon the British Indian Courts to enter- 
tain suits against non-resident foreigners where the cause of action, wholly or in part, arose 
within their jurisdiction, such Courts undoubtedly have jurisdiction, ifthe conditions provided by 
the law to which they are subject exist. The language of section 20 (c) of the Civil Procedure 
Code is general and wide enough to apply to the case of non-resident foreigners, and there is 
nothing in the section which makes an exception as regards them. A Court in British India 
cannot disclaim jurisdiction against a non-resident foreigner, if the plaintiff’s cause of action, 
wholly or in part, arose within its jurisdiction. What sanctity will attach to its decree if it 
is queationed in a foreign country is a different question.” 


1 (1001) I. L. R. 25 Bom. 528, : 2 (1988) I. L. R. 56 All. 828. 
s.c. 3 Bom. L. R., 82. 
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As long ago as 1892, it was pointed out by Lord Esher M. R.in Com 
de Mocambique v. British South Africa Company : De Souza v. Samet that (p 

“The question whether the Courts of a nation will or will not entertam jurisdictior 
dispute 1s to be determined exclusively by its nation itself, i. e., by its municipal lay 
express legislation the Courts are directed to exercise jurisdiction, the Courts must obey 


It was held in Girdhar Damodar v. Kassigar Hiragar* that (p. 668): 

‘Although 1t is true that a non-British subject, who does not personally carry on 
within the territorial limits of the Court, does not make himself personally subject 
municipal law of British India, still, by establishing his business in British India, fro 
business he expects to derive profit, he accepts the protection of the territorial a 
for his business and his property resulting fromit, and may be fully regarded as sul 
to the Courts of the country.” 


This decision was approved of by their Lordships of the Privy Cow 
Annamalai Cheity v. Murugesa Chetty.” It cannot therefore be doubted th 
decree of the Belgaum Court is a good decree and can be executed agains 
property belonging to the Judgment-debtors anywhere in the territory whi 
formerly known as British India. 

The difficulty, however, arises because that decree was sought to be exec 
Jamkhandi Court and against a person who, when the decree was passed : 
him by the Belgaum Court, was a non-resident foreigner. The Belgaum Cou 
when the darkhast was being executed in Jamkhandi, a foreign Cour 
Jamkhandi State. It is open to a Court executing a foreign Court’s dec 
enquire whether the foreign Court had jurisdiction to pass the decree. A 
pronounced by a Court of a foreign State in a personal action in absente 
absent party not having submitted himself toits authority, isanullity. See J 
Timmappa v. Jeergi Murgeappa.* The judgment-debtor has the same d 
open to him as if he were sued on a foreign judgment, i.e. those arising 
s. 18 of the Civil Procedure Code. One such defence arising under cl. 
s. 18 is that the foreign judgment has not been pronounced by a Court of « 
tent jurisdiction. It was this defence which was taken up by defendant 
in the Court of the Subordinate Judge at Jamkhandi. 

The first question, therefore, is whether under the Civil Procedure Cod 
force in Jamkhandi State, the Belgaum Court, was a foreign Court. Section 
of the Civil Procedure Code, as in force in Jamkhandi State, was substantia 
same as in Act V of 1908. By order of the Huzur No. 168 of 1928 dated 
2, 1928, the Civil Procedure Code was introduced in that State as 
June 1, 1928, with the modification that the words ‘British India” ecc 
in any of the laws in force in the State shall mean “territorial limits of the 
khandi State.” Reading these words in the definition of a “foreign Cou 
stated in sub-s. (4) of s. 2 of the Code, we find that there is no substitution : 
words “is not established or continued by the Governor-General-in-Cc 
occurring in the definition. But even so, the general effect of the amendn 
to make the Belgaum Court a foreign Court qua the Jamkhandi State. 

The next question to consider then is whether this foreign Court was a Cc 
competent jurisdiction. This question has to be determined not by the 
torial law of the foreign State but by the rules of private international law. 
suit filed by the plaintiff was based on a personal claim and defendant No. 
was a resident of Jamkhandi State did not appear and submit himself 
jurisdiction of the Belgaum Court. The décree passed by the Belgaum 
against defendant No. 5 was therefore not a decree passed by a Court of com 
jurisdiction. See the leading case of Sirdar Gurdyal Singh v. Rajah of Far 
where it has been held that 

“No territorial legislation can give jurisdiction which any foreign Court ought to re 
against absent foreigners who owe no allegiance cr obedience to the Power which so leg 


1 [1802] 2 Q. B. 358. 4 (1916) 1. L. R. 40 Bom. 551, 


2 (1898) I. L. R., 17 Bom. 662. 8.c. 18 Bom. L. R. 486. 
8 (1003) I. L. R. 26 Mad. 544, 552, 5 (1894) L. R. 21 I. A. 171. 
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In all personal actions the Courts of the country in which the defendant resides, not the 
surts of the country where the cause of action arose, should be resorted to.” 
1 delivering the judgment of the Board, Lord Selborne analysed the various 
‘uses which give jurisdiction to a Court and held that (p. 185) : 
“In a personal action, to which none of these causes of jurisdiction apply a decree 
‘onounced in absentem by a foreign Court, to the jurisdiction of which the Defendant 
is not in any way submitted himself, is by international law an absolute nullity. He is under 
» obligation of any kind to obey it; and it must be regarded as a mere nullity by the 
urts of every nation except (when authorised -by special local legislation) inthe country of th: 
rum by which it was pronounced.” 
z€ also Chor Mal Bal Chand v. Kasturi Chand Seraogt! and Mallappa Yellappa v. 
aghavendra Shamrao,* where the principles above referred to have been followed. 
he above principles are also in accordance with the rules laid down in Dicey’s 
-onflict of Laws” in Chapter XHI relating to jurisdiction in actions in personam. 
ı accordance with these principles therefore it must be held that the lower Court 
as right in taking the view that the Belgaum Court’s decree was nota decree of a 
yurt of competent jurisdiction, and capable of execution in Jamkhandi Courts, 
noring for the moment the changes that were brought about by the merger 
the Jamkhandi State. We, therefore, proceed to consider what the effect of 
ese changes is. i 
As pointed out in “the White Paper on Indian States”, the integration of the 
dian States proceeded .on two lines. Some States integrated with others, 
rmed unions and these unions acceded to the Dominion of India by surrendering 
the Dominion their jurisdiction in respect of certain specified subjects. Some 
her Indian States, however, parted with all their jurisdiction, with the result 
at in respect of these States the Dominion of India obtained full and exclusive 
thority for their governance. This authority for the governance of these States 
1s exercised, in the first instance, under the Extra-Provincial Jurisdiction Act 
ct XLVII off 1947) until these States became part of one Province or the other 
a result of action taken under s. 290A of the Government of India Act, under 
uch His Majesty had, by an Order in Council, power to increase the area of any 
ovince. Under the Indian Independence Act, this power of His Majesty became 
erciseable by the Dominion Government. 
In pursuance of those steps, the Extra-Provincial Jurisdiction Act XLVII of 
47 was passed and came into force on December 24, 1947. It authorised the 
ntral Government to exercise extra provincial jurisdiction, Le. ‘“‘jurisdiction 
uch by treaty, agreement, grant, usage, sufferance or other lawful means the 
ntral Government has for the time being in or in relation to any area outside 
e Provinces”. Sub-section (2) of s. 8 of the Act authorised the Central Government 
delegate the exercise of that jurisdiction to any officer or authority. Section 4 
the Act enabled the Central Government to make such orders as it may deem 
pedient for the effective exercise of any extra-provincial jurisdiction of the 
atral Government. Without prejudice to the generality of the powers conferred 
sub-s. (Z) of s. 4, the Central Government was authorised to make orders to 
»vide (a) for determining the law and procedure to be observed, whether by 
plying with or without modifications all or any of the provisions of any enactment 
force in any Province or otherwise; and (c) for determining the Courts, Judges, 
iwistrates and authorities by whom and for regulating the manner in which, 
y jurisdiction auxiliary or incidental to or consequential on the jurisdiction 
sreised under the Act is to be exercised within any Province. The authority 
the Central Government under the Extra-Provincial Jurisdiction Act was 
egated to the Provincial Government in respect of specified States by à notifica- 
n, No. 150-1B, dated February 25, 1948. That notification is in the following 
ms :— 
“Whereas the Central Government has full and exclusive authority, jurisdiction and powers 
. and in relation to, the governance of the States specified in the schedule (Jamkhandi is 
tuded therein) annexed thereto; ‘ 


L (1088) I. L. R. 68 Cal. 1088. s.c. 40 Bom. L. R. 77. 
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Now, therefore, in the exercise of the powers conferred by sub-s. (2) of s. 8 of the Extra-Provin- 
cial Jurisdiction Act, 1947 (XLVII of 1947) and of all other powers enabling it in this behalf, 
the Central Government is pleased to delegate to the Government of Bombay, the power con- 
ferred by s. 4 of the said Act to make orders for, or in relation to, the governance of the said: 
States as respects any of the matters enumerated in List IT or List III of the Seventh Schedule 
to the Government of India Act, 1935; 

“*(i) the exercise of the power hereby delegated shall be subject to the control of the Central. 
Government ; and : F 

(ii) the delegation shall not preclude the Central Government from exercising the power 
hereby delegated.” 


This notification was superseded and replaced by another notification, No. 174-IB,. 
dated March 28, 1948, which is in the following terms: 


‘Whereas the Central Government has full and exclusive extra-provincial jurisdiction, for,. 
and in relation to, the governance of the States specified ın the schedule annexed hereto (which 
schedule includes Jamkhandi); _ ` 

Now, therefore, in the exercise of the powers conferred by sub-s. (£) of s. 8 of the Extra- 
Provincial Jurisdiction Act, 1947 (XLVII of 1947) and of all other powers enabling it in this. 
behalf, and in supersession of the Notification of the Government of India in the Ministry of 
States, No, 150-1B, dated February 25, 1948, the Central Government is pleased to delegate to 
the Provincial Government of Bombay, the extra-provincial jurisdiction aforesaid, including 
the power conferred by s. 4 of the said Acttomake orders for the exercise of that jurisdiction : 


Provided that— à 


(i) the exercise of the jurisdiction hereby delegated shall be subject to the control of the 
Central Government: and 


(ii) the delegation shall not preclude the Central Government from exercising the jurisdic- 
tion hereby delegated.” : 


-In exercise of the powers delegated under the earlier notification dated February 25, 


1948, and in exercise of the powers conferred by s. 4 of the Extra-Provincial 
Jurisdiction Act, the Government of Bombay made an Order which was known as 
the Administration of Deccan States Order, 1948. This Order came into force on 
March 8, 1948. That Order was applied to the Deccan States mentioned in sch. I, 
and that schedule includes Jamkhandi State. Under cl. 8 of that Order, the 
executive authority in the Deccan States was to be exercised by one or more 
officers to be designated as the Chief Administrator, Deccan States. Under cl. 4 
of the Order: any law relating to any of the matters enumearted in Lists II and 
III in the seventh schedule to the Government ef India Act, 1985, and any noti- 
fication or order made or prescribed under any of those laws as were in force 
immediately before March 8, 1948, were continued in force until altered, repealed 
or amended by an order under the Extra-Provincial Jurisdiction Act, 1947 (XLVI 
of 1947), provided that the powers that were exercised by the Rulers of such States 
were made exercisable by the Provincial Government or any officer empowered. 
by the Provincial Government. i 


The enactments specified in sch. I, which includes the Bombay Civil Courts Act, 
1869, were applied in the territory in those Deccan States in which laws correspond- 
ing to such enactments and covering matters contained in such enactments were 
not in force on March 8, 1948. There was a further proviso that in the enactments 
as so applied, the words “British India” were to be construed as meaning “all 
the Provinces of India and the Deccan States.” Under cl. 5, the High Court of 
Judicature at Bombay was given, in respect of a Deccan State, all such original, 
appellate and other jurisdiction and superintendence over all Courts in the States. 
Any references to the “High Court” in the laws of the State were to be construed. 
as a reference to the High Court of Judicature at Bombay. From March 8, 1948, 
the State High Courts ceased to have jurisdiction and all proceedings in those 

igh Courts were, with effect from that date, transferred to the High Court of 
Judicature at Bombay. On June 2, 1948, the Administration of Deccan States 
Order was repealed and was replaced by the Administration of the Indian States 
Order which was more comprehensive in its application inasmuch as it applied 
not only to the Deccan States, but also to the Gujerat States, This notification 
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No. 2751/46-F-I dated June 2, 1948, actually came into force on June 10, 1948. 
On July 28, 1948, another Order was issued which was known as the Indian States 
(Application of Laws) Order, 1948. This was under a notification No. 8328/46-F 
dated July 28, 1948. Under cl. 8 of this Order, 


“all enactments specified in Parts I and II of Schedule TI to that order and all orders and 
notifications issued thereunder and in force in the Province of Bombay immediately before the 
coming into force of that Order were extended to the Indian States.” 


These enactments included the Civil Procedure Code and the Bombay Civil Courts 
Act. Under cl. 5, all corresponding enactments in force in the States were repealed. 
Clause 6 saved the jurisdiction of the local Courts for the purposes of proceedings 
then pending before the Courts. And finally there came an Order known as the 
States Merger (Governor’s Provinces) Order, 1949. This was dated July 27, 1949. 
Under cl. 8 of this Order, the States specified in sch. IT (which includes the Jam- 
khandi State) were to be administered in all respects as if they formed part of the 
Bombay Province, and any reference to Bombay Province was to be construed as 
including the territories of the States specified in sch. II. Under el. 4, all the laws 
in force in a merged State were to bé continued in force until repealed or modified 
by a competent Legislature. 


The question then arises as to what is the effect of all these changes, and with 
reference to what date the effect of these provisions is to be construed. There 
are four possible dates for construing the effect of these notifications. First is the 
date when the decree was passed by the Belgaum Court in 1988. The second is 
the date when the darkhast came for execution to the Jamkhandi Court in 1940. 
The third is the date when the order was passed by the Jamkhandi Court dismiss- 
ing the darkhasts, viz. March 10, 1948. And fourthly, the date when the order is 
passed on the appeal before us. rt 


It was first contended’ by Mr. Datar for the respondents that as the Belgaum 
Court was a foreign Court qua Jamkhandi Court when the original order was 
passed and when execution was taken out, it must continue to be considered as a 
foreign Court and its decree a nullity. This is obviously an untenable proposition, 
and Mr. Datar fairly conceded that if a darkhast were to be instituted now in 
Jamkhandi Court, it could not be resisted on the ground that the Belgaum Court 
was a foreign Court. A converse case to the present one came up for consideration 
before the Calcutta High Court in Dominion of India v. Hiralal? In that case a 
decree of the Jamalpur Court passed on May 15, 1947, was sought to be executed 
in the Court of Small Causes at Calcutta. When the decree was passed, the 
Jamalpur Court was not a foreign Court gua the Court of Small Causes. Caleutta, 
and hence it was argued that the Court of Small Causes, Calcutta, had jurisdiction 
to execute that decree. It was held that after August 15, 1947, the Jamalpur Court 
became, in relation to the Court of Small Causes, Calcutta, a foreign Court, and the 
judgment on the basis of which a decree had been passed on May 15, 1947, by that 
Court was a foreign judgment. As Pakistan was not a very reciprocating territory, 
the Court of Small Causes could not entertain an application for starting proceedings 
in execution of that decree after August 15; 1947. Just as the Jamalpur Court 
became a foreign Court as a result of the political changes, similarly as a result of 
political in the Deccan, Belgaum Court which was a foreign Court qua 
the Jamkhandi Court could cease to be a foreign Court. 


It was next argued that the rights of the parties must be determined as on the 
date on which the execution was taken out and not as on the date on which the 
order was passed thereon. Although as a general rule that proposition is correct, 
the Court cannot ignore the subsequent events which have taken place. 
Although in 1940, the decree sought to be executed was the decree of a foreign 

. Court, the question arises whether on the day on which the order was passed 
by the learned Judge it was a decree of a foreign Court. As pointed out by 
Mulla in his commentary on O. VIL r. 7: 


1 [1960] A. I. R. Cal. 12. 
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“Ordinarily, the decree inasuit should accord with the rights of the pa 
the date of its institution. But where it is shown thatthe original relief cl: 
of subsequent change of circumstances, become inappropriate, or that it is 
decision nf the Court on the altered circumstances in order to shorten litigat 
justice between the parties, it is incumbent upon a Court of justice to take r 
have happened since the institution of the suit and to mould its decree acct 
stances as they stand at the time the decree is made.” 

See Nuri Mian v. Ambica Singhi. In our opinion, therefore, - 
had to consider whether on March 10, 1948, the judgment-debt 
resist the darkhast on the ground that the decree was passed 

had no jurisdiction. The Calcutta High Court expressed the 

Ratan Sahu v. Mohant Sahu? that 


“As a general rule, a Court of appeal, in considering the correctness of 
Court below, will confine itself to the state of the case at the time when 
rendered, and will not take notice of any facts which may have arisen £ 

But the Court will, in exceptional cases, depart from this rule, especial] 

it canshorten litigation and bestattaintheends of justice by preserving th 
ties. [tis not only in the power, but it may sometimes be the duty of a Co 
notice of events which have happened during the pendency of the appeal, £ 
not appearing on the record may be proved by extrinsic evidence,” 
So, even if on March 10, 1948, the Belgaum Court was a forei 
Jamkhandi Court, we have, in appeal, power to consider what i 
is owmg to a change of circumstances; and in order that we 
justice to the parties, it is incumbent upon us to see how the rij 
stand at present. It is not disputed by Mr. Datar that since th 
July 27, 1949, at least the Belgaum Court is no longer a forei; 
decree of that Court is executable in any part of the Indian Dc 
the territory which was formerly known as the State of Jar 
ground alone we must hold that the decree of the Belgaum ( 
executed by the Jamkhandi Court and we must therefore set asii 
lower Court and send the proceedings back to the Jamkhandi 
execution in accordance with law. 

But we are not satisfied that the learned Judge was right i 
March 10, 1948, the Belgaum Court was a foreign Court. It i 
on August 1, 1949, that complete merger took place in the sense tt 
Province were extended to include the Indian States. But eve 
the Government of Bombay had, in exercise of the delegated powe 
jurisdiction with reference to the Jamkhandi State. Extra-prov 
was first delegated in the notification dated February 25, 1948, 
quently replaced by the notification of March 28, 1948. The 
notification is of very considerable significance. The preamble tc 
tion says that 

‘The Central Government has full and exclusive authority, jurisdic 
and in relation to, the governance of the States specified in the schedule ar 
includes the Jamkhandi State),”’ 
The notification dated March 28, 1948, says that 
‘the Central Government has full and exclusive extra-provincial juris 
relation to, the governance of the States specified in the Schedule annexed 
includes the Jamkhandi State).” 

It was this jurisdiction which was delegated for being exercised 
Government. This full and exclusive authority and jurisdiction - 
of the States could not have been obtained unless there was 
jurisdiction by the Rulers concerned. Article 1 of append. 7 
agreement reproduced in the White Paper says that 

“The Raja hereby cedes to the Dominion Government full and exclusin 
tion and powets for and in relation to the governance of the State and a; 
administration of the State to the Dominion Government on...date.”’ 


1 (1916) I. L. R. 44 Cal. 47, 53. 2 (1907) 6 C. L.: 
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?aragraph 76 of the White Paper on the Indian States says that 

‘The Deccan States signed merger agreements on February 19, 1948, and 
lates. Although the precise date on which the Rajesaheb of Jamkhandisigned the1 
aent is not on record, it is clear from the preamble to the notification of Februt 
rhich specifically refers, among other States, to Jamkhandi State, that th 
nust have been signed ceding full and exclusive authority over that State to t) 
zovernment some time prior to that date.” 

Chis full and exclusive authority, which, under Act XLVII of 1947, must 
ıs extra-provincial jurisdiction, was delegated to the Provincial Gove 
tebruary 25, 1948. It was in exercise of this delegated authority th: 
rincial Government issued the Deccan States Order which came int 
March 8, 1948. The Jamkhandi State therefore ceased to be a sepa 
rior to February 25, 1948, and all the revenue, civil and criminal au 
she governance of the State was ceded to the Central Government. 
late therefore the subjects of the Jamkhandi State ceased to owe 
:o the Ruler and commenced to owe that allegiance to the new sovereis 
Dominion of India. From March 8 Government of Bombay exercised the 
delegated by the Central Government. Therefore on March 10, 194 
shandi State was already a part of the Indian Union, and the Belgaum ( 
aot be considered as a foreign Court for the purpose of execution | 
sending in the Jamkhandi Court. 

It was next argued by Mr. Datar that subsequent changes in the law 
affect the vested right of the individuals. He contended that the judgr 
rad, when the darkhast was instituted, a vested right to resist the « 
‘oreign Court, and that vested right could not be taken away. As 
srinciple in the matter of construction of subsequent changes in law the 
of Mr. Datar is correct. The following observations appear in Maxwe 
oretation of Statutes,” 9th edn., at p. 222: 

“TIt is chiefly where the enactment would prejudicially affect vested rights, or i 
past, transactions, or impair contracts, that the rule in question prevails. Ever 
188 been said, which takes away or impairs vested rights acquired under existing la 
1 new obligation, or imposes a new duty, or attaches a new disability in respect of 
or considerations already past, must be presumed, out of respect to the Legislature, ti 
10t to have a retrospective operatien.” 

[he same principle has been laid down in United Provinces v. Atiqa Beg 
ire, however, not sure that this is a case where vested rights are affectec 
z case of considering the jurisdiction of the forum for the execution c 
Even assuming that this is a case of a right vested in the judgment-debt 
she decree as on the date when the darkhast was executed, the chang 
some about when the order was passed by the learned Judge was not 
f any change in the iaw but by reason of a change in the status of the 
lebtor. The judgment-debtor was in a position to resist the \decree of th 
‘ourt and to contend that the Belgaum Court was not a Court of 

urisdiction because of his status as a national of the Jamkhandi Stat 
10t in consequence of any change of law but as a result of an Act of Sta 
udgment-debtor lost that status and is now and was from at least Fe 
1948, onwards a national of the Indian Union and a citizen of the Dı 
India. We do not think therefore that the principles which apply to th 
ion of a statute which affect the vested rights could be applied to the 
of the status’ of an individual by an Act of State. Even on tl 
iherefore we think that the learned Additional District Judge of . 
vas in error when he held that the Belgaum Court was a foreign Court 
the decree passed by the Belgaum Court could not be executed by the . 
Sourt on the day on whieh he passed his order dismissing the darkhast. 

We must therefore allow this appeal, set aside the order passe 
earned Judge and remand the proceedings back to ‘the Court of C: 
Senior Division, Belgaum, with a direction that the darkhast should 
0 proceed and’ should be disposed of in accordance with Jaw. 

; 1 [1941] A. I. R. F.C. 16. 
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Suan J. [After stating facts the judgment proceeded. | 

Now it is true that the cause of action for filing the suit in the Bı 
arose within the limits of the jurisdiction of that Court. The plaintiffs 
leave of the Court under s. 20(b) of the Civil Procedure Code to sue tl 
who did not reside within its jurisdiction, and therefore the suit must 
be properly instituted according to the provisions of the Civil Pro 
Act V of 1908, and the decree passed by that Court was binding upon 
ants who were British Indian Nationals, and was also binding upon a 
residing within the limits of what then was British India. But the 
of the Court of the First Class Subordinate Judge at Belgaum to try t 
by reason of the cause of action arising within the limits of the Court 
of the leave granted by the Court could not render the decree one 
Court of competent jurisdiction so as to make it enforceable Page tł 
who was a foreigner and was not ordinarily residing within the jurist 
Court which passed the decree and who had not submitted to the 
of the Court. It is well settled that even where there are reciprocit: 
under which decrees of Courts of one State are enforceable by Cour 
State, a judgment debtor is entitled to raise all contentions which h 
raised if a suit had been filed on a foreign judgment; see Jivappa ’ 
Jeergi Murgeappa' and Veeraraghava Ayyar v. Muga Satt.? It is als 
that the competency of a Court to pass a decree against a foreigner is 
by reference to principles of private international law and not by refi 
municipal code of the State governing the Court which passed the di 
Lordships of the Privy Council in the case of Sirdar Ġurdyal Singh 
Faridkote? observed (p. 185): 

"In a personal action, to which none of these causes of jurisdiction apply, a c 
ced tn absentem by a foreign Court, to the jurisdiction of which the Defendant has 
submitted himself, is by international] law an absolute nullity. Heis underno ol 
kind to obey ıt; and it must be regarded as a mere nullity by the Courts of ever: 
(when authorised hy special local legislation) in the country of the forum by which 
ced, 

These are doctrines laid down by all thejleading authorities on internation 
others, by Story (Conflict of Law, 2nd ed. ss. 546, 549, 558, 554, 556, 586), and 
Kent (Commentaries, Vol. I, p. 284, note c, 10th ed.), and no exception is mat 
favour of the exercise of jurisdiction against a defendant not otherwise subjec 
Courts of the country in which the cause of action arose, or (in cases of contract 
of Locus solutionts. In those cases, as well asall others, when the action is persc 
of the country in which a defendant resides have power, and they ought to be re: 
justice.” 

The instances of jurisdiction which their Lordships of the Privy Counc 
were of territorial jurisdiction attaching upon all persons either per 
temporarily resident within the territory while they are within it but d 
them after they have withdrawn from it: of jurisdiction which e 
as to land within the territory and also of jurisdiction which wot 
cised with regard to moveables within the territory and in questions 
succession governed by domicile, their Lordships also further observ 

“As between different provinces under one sovereignty the legislation of 
may distribute and regulate -jurisdiction ; but no territorial legislation can gi 
which any foreign Court ought to recognise against foreigners, who owe no 
obedience to the Power which so legislates.”’ 

On behalf of the appellants it was contended that these rules would 
apply to cases when execution of the decrees of a Court of British Indi 
then the paramount power, were sought to be executed in the Cour 
satellites like Indian States ; and in support of his submission, the I 
cate for the appellants relied upon the decisions in Girdhar Damodhar 


1 (1916) I. L. R. 40 Bom. 561, 2 (1914) L L. R. 39 Mad. ! 
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unbhat v. Shankar Baswant® and Gaekwar Baroda State Railway v. 
‘ The learned advocate for the appellants contended that the Courts 
dia were in those cases held competent to entertain suits and pass 
st non-resident foreigners when the cause of action arose within the 
f the Court in British India. It is, however, clear from a reference to 
is that the Courts in each of the cases there were considering whether 
2 filed against a foreigner even though he was not residing within the 
f the Court in which the suit was filed if the whole or part of the cause 
se within the territorial limits of jurisdiction. It was held in those 
2 competency of a Court to entertain a suit when the cause of action 
its jurisdiction was not affected by reason of the circumstance that 
t or one of the defendants, if there were more defendants, was a non- 
gner. In those cases no question that a decree passed by the Court 
suits were filed could be enforced by a foreign tribunal arose. 

r the competency of a Court to entertain an action and to pass a decree 
‘ed by the municipal law of the State when that question arises in a 
the limits of the State which has constituted the Court which enter- 
> or passes the decree and is not to be judged by applying rules of 
law. But where a question arises as to the enforcement of a decree 
ed by a Court in another territory, the rules of international law must 


{advocate for the appellants also contended that the question whether 
rt was competent to try a case must be decided by a Courts of the 
ry and according to the law of that country; and he relied upon a 
ae Privy Council in Brijlal Ramjilal v. Govindram Seksaria.* Tt is 
accept that contention. In the case before the Privy Council it was 
at the High Court at Indore had wrongly exercised its powers in 
ertain proceedings initiated in the District Court for filing an award. 
tas of the Privy Council observed that the question whether a foreign 
per Court to deal with a particular matter according to the law of the 
is a question for the Courts of that country. Their Lordships were 
rith a question as to the competency of the High Court at Indore to 
estion but they were only dealing with the question of the propriety 
of transfer. That case obviously has no application to the facts of 
28. l 
ierefore, be held that the decree of the Belgaum Court was at the 
e execution application was filed not capable of enforcement in the 
: Jamkhandi State. 
estion still remains whether by reason of the agreement of accession 
by the Jamkhandi Ruler and the ultimate merger of the Jamkhandi 
erritory of the Indian Union, after August 1947 the Courts which are 
a that territory have ceased to be foreign Courts, and the decree 
um Court is enforceable in the Courts in that territory. It is now 
that the Jamkhandi State has merged with the Union territory and 
is now a part of the Bombay Presidency and is being administered 
nment of. the Province of Bombay, and the Courts which are set up 
wry are the Courts of the Indian Union. 
tion of the learned advocate for the appellants is that when the order 
‘the learned Additional District Judge, Jamkhandi, on March 10, 1948, 
{Ji State had acceded to the Indian Union, and the Governor General 
entitled to exercise the extra provincial jurisdiction in that territory 
n the Jamkhandi State has merged with the Indian Union, and con- 
learned trial Judge was not only entitled but was bound to pass an 
ition ; and in any case this Court must take into consideration events 
nspired since the date’on which the darkhast was filed and the order 
- the learned trial Judge, and an order for execution should be passed 
L. R. 17 Bom. 662, 8 (1988) I. L. R. 56 All. 828. 


L. R. 26 Bom. 528, 4 (1947) 50 Bom. L. R. 556, P. c. 
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so as to shorten litigation. In order to appreciate the argument advanced on 
behalf of the appellants as to the effect of certain orders issued under the provisions 
of the Extra Provincial Jurisdiction Act it is necessary to examime the history 
of the Jamkhandi State and the course of the legislation which culminated in the 
territory of the State being merged with the Indian Union. 

Jamkhandi Chief was one of the Deccan Jahagirdars in the days of the Maratha 
Rule. He was a descendant of Hari Bhat, the founder of the Patwardhan family 
a Brahmin who became a family priest of Ghorpades of Ichalkaranji after the 
overthrow of the Peshwas. The saranjam which had been granted to Hari Bhat 
was divided, and the head of one of the branches became the Ruler of the Sangh 
State, and the heads of other branches became the Rulers of Jamkhandi, Miraj, 
Kurundwad, Tasgaon and Shetbal. After the battle of Khadki in November 1817, 
the Chiefs of Sangli, Miraj, Tasgaon, Shedbal, Kurundwad and Jamkhandi entered 
into treaties with the British Government The Chief of J amkhandi was recognized 
as a, First Class treaty Chief and entitled to exercise full jurisdiction in criminal 
and civil cases. With the passing of the Indian Independence Act, 1947, by the 
British Parliament, the suzerainty of the British Crown over the Indian States 
including the Jamkhandi State lapsed as from August 15, 1947, and with it all the 
treaties and agreements in force at the time of the passing of the Indian Independence 
Act between the British Crown and the Rulers of the Indian States; and all the 
functions exercisable by the British Crown at the date of the accession of the Indian 
States and obligations of the British Crown existing on August 15, 1947, towards 
the Indian States or the Rulers thereof and powers, rights, or the jurisdiction 
exercised by the British Crown came to an end. However by the instrument of 
accession (which also provided for the passing of a standstill-agreement) the 
Dominion Government of India was entitled to exercise all powers and jurisdiction 
which the Crown Representative previously exercised. In order to regulate the 
exercise of the powers and jurisdiction which was granted to the Dominion 
Government under the instrument of accession executed by the Rulers of the Indian 
States, the Governor General issued an Ordinance, being Ordinance No. XV of 
1947, which provided for the exercise of the extra provincial jurisdiction acquired 
or continued under the instrument of accession. This Ordinance was later 
replaced by India Act XLVII of 1947, being the Extra Provincial Jurisdiction Act. 
Under that Act the Central Government was entitled to exercise or delegate to any 
officer or authority the exercise of the extra provincial jurisdiction which had 
vested in the Central Government by reason of the treaties, agreements, grants, 
usage, sufferance or other lawful means. The. Dominion Government was also 
authorised to issue notifications for the effective exercise of the extra provincial 
jurisdiction and to make provisions for determining the law and procedure to be 
observed, for determining the persons who were to exercise jurisdiction generally 
or in particular cases, and for determining the Courts of Judges and Magistrates 
and authorities by whom and for regulating the manner in which any jurisdiction 
express, incidental or consequential on the jurisdiction exercised under the Act 
was to be exercised within any province and for regulating the amount, collection 
and application of fees. 

On or after February 19, 1948, the Rulers of Deccan States, including the 
Jamkhandi State, who had previously decided to merge their suzerainty in a propos- 
ed Union of Deccan States, decided in favour of integration with the Bombay 
Province, and they signed merger agreements on February 19, 1948, and on 
subsequent dates. The Government of India by a notification No. 150-1B dated 
February 25, 1948, delegated to the Government of Bombay the powers under 
s. 4 of the Extra Provincial Jurisdiction Act in respect of the Deccan States. That 
Notification states : 

‘‘Whereas the Central Government has fulland exclusive authority, jurisdiction and powers 
or, and in relation to, the governance of the States specified in the Schedule annexed hereto; 

Now, therefore, in the exercise cf the powers conferred by sub-see. (2) of s. 8 of the Extra Pro- 
vincial Jurisdiction Act, 1947 (XLVII of 1947) and of all other powers enabling it in this be- 
half, the Central Government is pleased to delegate to the Government of Bombay, the power 
conferred by s. 4 of the said Act to make orders for, or in relation to, the governance of the 
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said States as respects any of the matters enumerated in List n or List ji of the seventh 
schedule to the Government of India Act, 1985. Wigs = 

' Then follow two provisos, with which we are not concerned. Jamkhanidi State is 
“included in the Schedule to the Order. This notification was slightly modified by a 
- further: notification-No. 174-1B dated March 28, 1948, whereby the entire extra- 
provincial jurisdiction, including the power conferred by s. 4 of the Extra-Provin- 
cial Jurisdiction Act, 1947, to make order in`the exercise of the jurisdiction, were 
delegated to the Government of the Province of Bombay. Under an Order dated 
March 2, 1948, called the Administration of Deccan States Order, 1948, the Deccan 
States (except Kolhapur) were administratively integrated with the Province of 
Bombay. The States so integrated were 17 Deccan States, which included the 
Jamkhandi State. The Administration of Deccan States Order, 1948, came into 
force on March 8, 1948. Under cl. (3) of s. 1 of that Order, the Provincial Govern- 
‘ment of Bombay was entitled to appoint or designate the Chief Administrator for 
the Deccan States and also to appoint Administrators for the administration of 
those States. Section 4 of that Order provided : 


“4. Application and continuance of Laws .—~ (1) Such provisions, or such parts of provi- 
sions ,— 

(a) of any law relating to any of such matters enumerated in Lists IT and ITI in the Seventh 
Schedule to the Government of India Act, 1985, or 

(b) of any notification, order, scheme, rule, form or by-law issued, made or prescribed under 
any law of the class referred to in clause (a), 
as were in force immediatly before the appointed day in any Deccan State shall continue in 
force until altered, repealed or amended by an order under the Extra-Provinelal Jurisdiction 
Act, 1947 (XLVI of 1947) : 

Provided that the powers that were exercised by the Ruler of such State under any such 
provisions of law immediately before the appointed’ day, shall be exercised by the Provincial 
Government or any officer specially empowered in this bebalf by the Provincial Government, 

(2) The enactments specified in Schedule IT hereto annexed shall, so far as circumstances 
admit, and subject to any amendments to which the enactments are for the time being generally 
subject, in the territories to which they extend, apply to a Deccan State in which laws corres- 
ponding to such enactments and covering matters contained in such enactments are not in force 
on the appointed day: 

Provided that in the enactments as so applied, except where the context otherwise requires, 
: references to ‘British India’ shall be construed as references to , all the Provinces of India and 
the Deccan States’.” 


Under s. 5 of the Order the High Court at Bombay was to have all original, appellate 
' and other jurisdiction and superintendence over all Courts in the States as under the 
law in force immediately before March 8, 1948, or exercisable by any other High 
Court. The Order also provided for appointment of heads of departments and 
certain specified departments and for the continuance of existing taxes, duties, fees, 
ete. The effect of this Order was to extinguish the sovereignty of the Jamkhandi 
State and to merge, what before that date was a separate State, into the Dominion 
of India. The Courts which were till then functioning as the Courts of the State 
became Courts of the Dominion of India. It is true that such laws as were in 
operation which a provincial Legislature could have passed prior to March 8, 1948, 

by reason of the Government of India Act, 1985, were continued and certain Acts 
of the Central and Bombay Legislature were made applicable if there were no laws 
corresponding to such enactments and covering matters contained in such enact- 
ments were notin force. The Order dated March 2, 1948, was superseded by a con- 
solidated Order issued on June 2, 1948, which applied not only to the Deccan States 
but also to the Gujerat States and the JanjiraState. That Order came into force on 
June 10, 1948; but it did not make any substantive alteration in the earlier Order. 
The Order dated June 2, 1948, was further modified by an Order dated July 28, 1948, 
called the Indian States (Application of Laws) Order, 1948. Under s. 8 of that 
Order enactments specified in Parts I and I of sch. I attached to the Order and all 
notifications, orders, schemes, rules and by-laws issued, made, or prescribed under 
such enactments and in force in the Province of ‘Bomba immediately before 
July 28, 1948, were extended to and put in force in the es subject to any 
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amendments to which the State enactments were generally subject in the Provin 
of Bombay. Sub-clause (2) of that section provided : 

“All references to the Province of Bombay inthe said enactments, notifications, orde 
schemes, rules and by-laws shall be construed as including references to the Province of Bomt 
and the Indian States.” 


Clause 5 of the Order provided as follows : 

“5, Repeal of enactments in force in Indian States.—Al aaiae in force in any Ind: 
State or part thereof and corresponding to the enactments in force in the Province of Bort 
and extended to any such State under paragraph 8 shall stand repealed : 

Provided that the repeal by this Order of any such enactments shall not affect the valid: 
invalidity, effect or consequence of anything already done or suffered or any right, title, obli 
tion or liability already acquired, accrued or incurred, or any remedy or proceeding in resy 
thereof, or any release or discharge of or from any debt, penalty, obligation, liability, cls 
or demand or any indemnity already granted, or the proof of any past act or thing ; 

Nor shall the repeal by this order of any enactment affect any principle or rule of law, 
established jurisdiction, form or course of pleading, practice or procedure, or existing use 
custom, privilege, restriction, exemption, office or appointment, in so far as the same resy 
tively is not in any way inconsistent with any ofthe enactments extended under para 8 of t 
order, notwithstanding that the same respectively may have been in any manner affirm 
recognized or derived by in or from any enactment hereby repealed ; 
`- Nor shall the repeal by this order of any enactment revive or restore any jurisdicti 
office, custom, liability, right, title, privilege, restriction, exemption, usage, practice, proced 
or other matter or thing not now existing or in force immediately before the date on which | 
order comes into force.’ 

Under cl. 6 of the Order all local authorities, Courts, tribunals, authorities, office 
and official bodies constituted or appointed, or societies, institutions or associatic 
whether deemed to have been constituted, appointed, registered or recogniz 
under the corresponding enactments extended to the Indian Stateg by that Orc 
and all proceedings pending before the said local authorities, Courts, tribunals, 
authority or officers or official bodies immediately before the enactments in fo! 
in any Indian States were directed to be continued before the authorities whi 
were continued and they were to be subject to the same control, superintenden: 
appellate, revisional, or otherwise, under the corresponding law extended unc 
the Order. The Civil Procedure Code of 1908 (Act V of 1908) was one of the Cent 
Acts mentioned in the sch. IT, part I, annexed to the Order. By a further notifi 
tion dated July 27, 1949, the Governor General issued the States Merger (Governo 
Provinces) Order, 1949. That Order was issued in the exercise of the pow: 
conferred under s. 290-A of the Government of India Act, 1985, and it provid 
in cl. 8, that from August 1, 1949, the States specified in the schedules should 

administered i in all respects as if they form part of the Provinces specified in 1 
heading of that schedule. Under cl. 4 of the Order all the laws in force ina merg 
State or in any part thereof immediately before August 1, 1949, including Ord 
under s. 8 or 4 of the Extra-Provincial Jurisdiction Act, 1947, were to continue 
force untilrepealed, modified, or amended by acompetent Legislature or other com’ 
tent authority. The expression ‘merged State’ was defined as meaning any of i 
States specified in the schedules annexed to the Order. Jamkhandi State y 
one of the States mentioned as having merged in the Province of Bombay. 1 
effect of this Order was that the territories of the States which till August1, 19 
were separately recognized and were separately administered, though their sov 
eignty was lost, finally lost their identity as from August 1, 1949, and these te: 
tories formed part of the Province with which they were merged. 

On the review of the Orders itis evident that under the Extra Provincial Jurisc 
tion Act the Central Government devised a scheme for the exercise of its ex 
provincial jurisdiction acquired under the instrument of accession. Administrat 
merger having been agreed to by agreements entered into by the Rulers of 
States it was carried into effect by ees Orders dated March 8, 1948, and July 28, 19 
and the final merger of the territory of the various States referred to as Ind 
States was accomplished by the States Merger (Governor’s Provinces) Order, 19 
as from August 1, 1949, 
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It was urged by Mr. Datar for the respondent that at the date of the decree as 
well as at the date of the darkhast the Belgaum Court was a foreign Court, and 
a decree of that Court could not have been executed in the Courts of the Jamkhandi 
State as the judgment-debtor was a non-resident foreigner, the decree against him 
being a nullity insofar as the Courts of the JamkhandiState were concerned. Asa 
corollary to that argument it was urged that ifthe decree was a nullity, any sub- 
sequent alteration of the law could not have the effect of validating the execution 
proceedings against the judgment-debtor. It was argued that if initially the decree 
of the Belgaum Court was a decree of a foreign Court, it could not cease to be such 
by any subsequent alteration of the Civil Procedure Code applicable to the 
Jamkhandi State. It was further argued that in any case the relevant date for 
ascertaining whether the decree was operative under the principles of private 
-international law was the date on which the darkhast was filed, and the subsequent 
change during the pendency of the darkhast in the capacity or the authority of 
the Courts which were functioning in the territory which was originally the 
territory of the Jamkhandi State could not operate to deprive the judgment-debtor 
of his right to claim exemption from execution of the decree which when passed 
against him ‘could be treated as a nullity. Mr. Datar also urged that the expres- 
sion ‘rights accrued or acquired’ in para. 5 of the Order dated July 28, 1948, 
included the right to plead a defence against execution of a decree of the Belgaum 
Court being levied against the judgment-debtor, and by reason of para. 4 of the 
States Merger (Governor’s Provinces) Order, 1949, the rights which were preserved 
under para. 5 of the previous Order were maintained. Finally, Mr. Datar contended 
that the order dated March 10, 1948, passed by the trial Court was a valid 
and lawful order when passed, and this Court sitting in appeal was only concerned 
with the question as to the legality of that order when passed and could not 
consider the effect of the subsequent States Merger (Governor’s Provinces) Order, 
1949, which begame operative as from August 1, 1949. In my view the entire 
structure of the argument of Mr. Datar is based on two erroneous assumptions, 
(1) that it was by reason of the change of law that the judgment-debtor was deprived 
of a right which was vested in him by statute, namely, the Civil Procedure Code 
of ihe Jauk band State, and (2) that the merger of the Jamkhandi State with the 
territory of the Dominion of India did not take place before August 1, 1949, or in 
any case before July 28, 1948. In my view both the assumptions are erroneous 
and proceed upon a misconception as to the true effect of the instrument of acces- 
sion and the subsequent agreements to merge entered into by the Ruler of the 
Jamkhandi State. 

Now, it is true that prior to July 28, 1948, the Civil Procedure Code as passed 
by the Jamkhandi State, was applicable to the State territory. That Civil 
Procedure Code was in terms the same as the Civil Procedure Code, Act V of 1908, of 
British India as amended till 1944, with this alteration that the expression ‘British 
India’ wherever it occurred in the latter Code was substituted by the expression 
‘Jamkhandi State.’ However for all practical purposes there were two separate 
Codes of Civil Procedure of two different States. Even after the agreement of 
merger entered into by the Ruler of Jamkhandi sometime on or after February 19, 
1948, the Civil Procedure Code of the State was continued till July 28, 1948. 
The Civil Procedure Code of the Dominion of India was made applicable as from 
July 28, 1948. Itis true that under para. 5 of the Order of July 28, 1948, the 
repeal of the State Code became effective as from July 28,1948. But that cir- 
cumstance does not support the argument that till July 28, 1948, the Courts func- 
tioning in the territory which was originally the Jamkhandi State were Courts of a 
State foreign to the Dominion of India. By the agreement of merger the sovereignty 
of the Jamkhandi State was merged into the Dominion of India and the Ruler of 
that State ceased to have authority over the territory of the Jamkhandi State. 
All the Courts, tribunals, authorities and bodies which were functioning till the date 
of the agreement of merger as constituted or recognised by the Jamkhandi Ruler 
continued as constituted under the laws of the Dominion of India. The sovereignty 
of the Jamkhandi State was extinguished. This is clear from the terms of the 
order issued by the Government of India on February 25, 1948, delegating its 
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authority under the Extra Provincial Jurisdiction Act. It is true that the Acts 
applicable to the State, if they were Acts, which, it was competent for the Jam: 
khandi Ruler to pass as ifhe had been a Provincial Legislature under the Govern- 
ment of India Act, 1983, were continued, but they had not the effect of continuing 
the sovereignty of the Jamkhandi State as a separate independent State. The 


‘fact that for administrative purposes the territory was not merged with the 


Province of Bombay is again irrelevant in considering whether the Courts function- 
ing in that territory were Courts of the Dominion of India or the Courts of a foreign 
State. The authority of the State having lapsed and the Courts functioning therein 
having continued to function under the superintendence of the High Court at 
Bombay for all purposes, the Courts continued under the authority of the Dominion 
of India. As from the date of the agreement of merger the territory of the Jam- 
khandi State ceased to be an independent State or a foreign State, and the subse- 
quent application of laws which were operating in the Dominion of India as from 
July 28, 1948, had only the effect of co-ordinating the administration of the State 
territory with the administration of the rest of the Dominion of India. The 
States Merger Order dated July 27, 1949, terminated finally the separate administra- 
tion of that territory as an independent unit. If, therefore, on March 10, 1948, 
i.e. on the date on which the trial Court passed anorder, it was a Court not in an 
independent foreign State but a Court which was either constituted or continued 
by the authority of the Government of India, it could not be said that it was a 
foreign Court qua the Belgaum Court. Both the Belgaum Court and the Court 
of the Additional District Judge at Jamkhandi were Courts of the same State, 
and consequently when execution was sought of the decree passed bythe Belgaum 
Court the Jamkhandi Court was bound to execute the decree. 

Mr. Datar’s contention that the rights which the respondent had arose by reason 
of the Civil Procedure Code of the Jamkhandi State, and they could not be taken 
away by reason of the repeal of that Code, and that the right to plead a bar to the 
execution of the decree of a foreign Court was a substantive right which could not be 
retrospectively taken away by reason of the repeal of the Civil Procedure Code of 
the Jamkhandi State, has, in my opinion, no substance. It is not by reason of the 
repeal of the Jamkhandi State Civil Procedure Code and the application of the 
Civil Procedure Code of the Dominion of India that any rights of the judgment- 
debtor are sought to be taken away. Substantially there has been no alteration 
of law, but there has been an alteration in the status of the respondent and the 
character and authority of the Court as a result of which what was, at the date of the 
darkhast, a foreign Court has ceased by reason of the exercise of the sovereign 
authority of the Indian Dominion to be a foreign Court and the respondent has 
ceased tobe a foreigner. The alteration isnot one of law but of status, and conse- 
quently the authorities Mr. Datar has relied on, namely, United Provinces v. 
Atiga Begum! and PiareDusadh v. Emperor? and Maxwell on the Interpretation 
of Statutes at p. 229, have no application. By reason of the agreement of merger 
the status of the judgment-debtor is changed. He is no longer a foreigner with 
reference to the Belgaum Court. The Court in which the decree is sought to be 
executed is not a Court of a foreign State. Consequently the rule of private inter- 
national law that a decree of a Court cannot be executed in a foreign Court against 
a person who was qua the Court which passed the decree a non-resident foreigner 
is no longer of any application. The rule of private international law has remained 
the same, but its operation in so far as it concerns the. Court in which execution 
is sought is altered. The judgment-debtor may well be entitled to resist execution 
of the decree of a Court of a State which at the date when execution is sought is a 
Court of a foreign State, but he is no longer entitled to resist the execution of a 
decree of the Belgaum Court which is not the decree of a Court of a foreign State. 

The right to plead that a decree of a foreign Court shall not be executed against a 
defendant who was a foreigner in relation to the Court which passed the decree 
and had not submitted himself to the jurisdiction of that Court is a rule of 
private international law, and was not the creation of either the Civil Procedure 
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Code of the Jamkhandi State or the Civil Procedure Code as was continued 
under the Order dated March 2, 1948. There is therefore no “right” which 
could be said to have accrued or been acquired under a statute which was 
repealed or that the “right” was preserved under the operations of para. 5 of the 
Indian States (Application of. Laws) Order, 1948. There is therefore no 
substance in the contention that a vested right was retrospectively sought to be 
_ taken away by alterations in the law. In the first instance there is no alteration 
‘of the law applicable, and in any case there is no right which arose by reason of a 
statute. and E is sought to be taken away by reason of the alteration of law. 

It is not necessary therefore to consider the argument of Mr. Datar that we must 
not take into consideration the merger of the Jamkhandi territory into the Province 
of Bombay, which, according to him, was effected after the trial Court passed the 
order. Even if there is some substance in the contention raised that there has 
been a merger of the Jamkhandi State only from August 1, 1949, and the authority 
of the Jamkhandi State had continued as an independent unit with truncated 
sovereignty, it is clear from the terms of cl.6of the Indian States (Application of 
Laws) er, 1948, read with the Order dated March 2,1948, that the Courts func- 
tioning in that territory were Courts continued under the authority of the Governor 
General and were therefore not foreign Courts in relation to the Courts in the 
Indian Dominion ; see the definition given in cl. (4) of s. 2 of the Civil Procedure 
Code. “The Courts functioning inthe Jamkhandi territory being Courts continued 
by the authority of the Governor General; though in a foreign State, could not be 
foreign Courts in relation to Belgaum Court. It is difficult then to accept the 
view that the Court of Belgaum would be a Court of a foreign State with reference 
to the Courts functioning in the Jamkhandi territory ; see the majority judgment 
of the full bench in Jagniram Premsukh Firm v. Ganpatt. 

There is also no substance in the contention of Mr. Datar that the decree of the 
rg ie Court continues to be a decree of a foreign Court in spite of the merger 
of the Jamkhandi. territory with the Indian Dominion. The application of the 
rule of private international law can only arise when the decree is sought to be 
executed and not before. The relevant date for ascertaining the character of the 
decree could not be the date on which the execution application was filed in the 
Court of the trial Judge. In my view the relevant date is the date on which a Court 
is called upon to pass an order for execution of a decree, and at that date the 
Jamkhandi territory was a part-of the territory of the Indian Dominion. In any 
case, this Court is entitled with a view to avoid multiplicity of proceedings to 
grant relief which is proper and effectual after taking into consideration events 
which have happened since the date of the judgment of the trial Court. In the 
circumstances of the case, I see no justification for withholding the relief to which 
the decree-holder is fairly entitled at this date. The jurisdiction to take cognizance 
of events which have transpired since the institution of the proceedings or even 
after the judgment of the trial Court is undoubted : see Ramyad Sahu v. Bindeswari 
Kumar Upadhay ; Nuri Mian v. Ambica Singh® and Priyambada Debee v, 
Bholanath Basu.‘ | 

I agree, therefore, that the trial Court must beheld entitled to execute the decree 
against the judgment-debtor. 


ad 


Appeal allowed, 
` i} 
1 post] Nag. 1, F. B. 8 ane I. L. R. 44 Cal. 47. 
2 (1907) 6 C. L. J: 102. 4 (1982) I. L. R. 60 Cal. 685. 
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Before Mr. Justice Shah. 


ANANT DHARMA PATIL v. MANGALDAS RUPCHAND GUJARATHI* 


Bombay Agrictliural Debtors’ Relief Act (Bom. XXVIII of 1947), Sec. 5—Status of individual 
debtor and undivided Hindu family how determined—Construction of statute. 


For the purpose of ascertaining the status of an individual debtor and an undivided 
Hindu family under s. 5 of the Bombay Agricultural Debtors’ Relief Act, 1947, the person 
claiming the status of a debtor must satisfy both the requirements, viz. thatthe non-agricul- 
tural income must not exceed quantitatively and fractionally the specified maxima, 

The mere fact that ‘or’ has been used in s. 5 (a) (iv) of the Actin the definition of an in- 
dividual debtor cannot be a ground for ignoring the plain words of the statute which require 
that both the conditions provided under cl. (tv) should be satisfied. The conjunction 
‘and’ us_d in s. 5 (b)(#v) cannot in its context be understood to mean ‘or’, 

Section 5(a)(tv) of the Act means that the Court must find out the income of the applicant 
from sources other than agriculture and manual labour and also find out the aggregate of 
the income from all sources. If the aggregate income from non-agricultural] sources exceeds 
Rs. 500, the applicant cannot claim the status of a debtor. He also cannot claim that status 
if the non-agricultural income exceeds a 88/100 fraction of the aggregate income. 

Oxe Anant (applicant) and his brother Pandurang as members of an undivided 
Hindu family filed a petition before the Debt Adjustment Board, Shahpur and 
Murbad, for adjustment of their debts under the provisions of the Bombay 
Agricultural Debtors’ Relief Act of 1989. 

The Chairman of the Board on the preliminary issues framed under s. 85 of the 
Act held on April 21, 1947, that as the income of the petitioners’ family from 
sources other than agriculture was Rs, 1,162 which was more than 20 per cent. of 
the total income as well as more than Rs. 500, the petitioners were not debtors within 
the meaning of the Act. The petition was, therefore, dismissed by the Chairman 
of the Board. 

On appeal the District Judge at Thana confirmed the order of di&missal on June, 
25, 1949. During the pendency of the appeal the Bombay Agricultural Debtors’ 
Relief Act, 1989, was repealed and the Bombay Agricultural Debtors’ Relief Act 
of 1947 was enacted. 

The applicant applied to the High Court in revision. | _ ` 


V. B. Rege, for the applicant-petitioner. 
K. V. Joshi, for opponents Nos. 1 to 5-creditiors. 


Suan J. Application No. 1774 of 1945 was filed by the petitioner and his brother 
Pandurang Dharma Patil as members of an undivided Hindu family before the 
Chairman of the Debt Adjustment Board, Shahpur and Murbad, for adjustment 
of their debts under the provisions of the Bombay Agricultural Debtors’ Relief 
Act, 1989. Statutory issues under s. 85 (7) of the Act were raised by the Chairman 
and he held on April 21, 1947, that the applicants were not debtors within the mean- 
ing of s. 2(6) of the Bombay Agricultural Debtors’ Relief Act (Bom. XXVIII of 
1989). The Chairman on that finding dismissed the application under s. 85, 


. cl. (2), of the Act. An appeal was preferred against that decision by the petitioner 


to the District Court at Thana, and the learned District Judge has by his order 
dated June 25, 1949, confirmed the order of the dismissal of the application 
originally passed by the Chairman of the Board. The petitioner comes to this 
Court in revision. 

Now, during the pendency of the appeal in the District Court, Bombay Agricul- 
tural Debtors’ Relief Act, 1989, was repealed and Bombay Agricultural Debtors’ 
Relief Act, No. XXVII of 1947, was enacted. Section 56 of the new Act provided 
under the proviso to it as follows: 

‘‘(a) all proceedings pending before any such Board at the date when this Act comes into 


* Decided, Mfarch 1, 1950. Civil Revision in Civil Appeal No. 277 of 1947, confirming 
Application No. 819 of 1049 (with Civil the order passed by A. M. Mulla, Chairman, 
e n No. 217 of 1950), from the Debt Adjustment Board of Shahpur-Murbad. 
decision G., H, Guggali, District Judge, Thana, ' - 
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force shall be continued and disposed of by the Court under this Act as if an application under 
section 4 had been made to the Court in respect therefor”... 

‘*(c) all appeals pending before any Court under the repealed Act against the decision, order 
or award of such Board shall be continued and ee of as if the said appeals were filed under 
the provisions of this Act;” 


A division bench of this Court has taken the view that even if proceedings. for 
adjustment of debts were initiated under the Bombay Agricultural Debtors’ 
Relief Act of 1989 and they also terminated when the Act was in operation, and 
the Act of 1947 has come into operation d the pendency of the appeal, the 
provisions of the new Act of 1947 must apply. See Vishwanath Mahadev v. 
Krishnajt.' The learned Judge appears to have thought that he was entitled 
to consider the status of the petitioner by reference to the definition given in 
s. 2 of Act XXVIII of 1989. He held, agreeing with the view of the Chairman of 
the Board, that the total incomé of the family to which the petitioner belonged 
was Rs. 2,706, out of which the non-agricultural income was Rs. 1,162, and the 
agricultural i income was Rs, 1,584. He held, that as the income of the family from 
sources other than agriculture exceeded Rs. 500 and was also more than 20 per 
cent. of the total income, the application was not therefore maintainable at the 
instance of the applicant. There, in my view, the learned appellate Judge was 
wrong. He should have applied the provisions of s. 2, cl. (5), of the Bombay 
Agricultural Debtors’ Relief Act, 1947, for-the purpose of finding out whether the 
er gs was a debtor within the meaning of that Act. If this matter were to be 
ecided solely by reference to the question as to whether the correct provisions 
were applied, it would have been necessary to reverse the judgment of the 
learned appellate Judge and remand the case for a rehearing before him. 
However Mr. Joshi on behalf of the opponents contended that even on the 
finding recorded by the learned appellate Judge which confirmed the finding of 
the Chairman as regards the extent of the non-agricultural and agricultural 
income of the family of the petitioner, the petitioner did not satisfy the definition 
given in s. 2, cl. (5) (b), of the Act. Section 2, cl. (5), defines ‘a debtor’ as follows : 
- - ACG) ‘debtor’ means— 

(a) an indtvidual— 

(i) who is indebted; - 

(ii) who holds land used for agricultural purposes or has held such land at any time 
not more than 30 years before the 80th January 1940, which has been transferred whether under 
an instrument or not and which transfer is in the nature of a mortgage although not purporting 
to be so; 

(iji) who has been cultivating land personally forthe cultivating seasons in the two 
years immediately preceding the date of the coming into operation of this Act or the establishment 
of the Board concerned under the repealed Act; and 

i (io) whose annual income from sources other than agriculture and manual labour 
dais not exceed 88 per cent. of his total annual income or does not exceed Rs. 500, whichever is 
greater ; 

(b) an undivided Hindu family... j 

(éii) which has been cultivating land personally for the cultivating seasons in the two 


years immediately preceding the date of the coming into operation of this Act or of the establish- 
ment of the Board concerned under the repealed Act; and 


(to) the annual income of which from sources other than agriculture and manual 
labour does not exceed 40 per cent. of its total annual income and the aggregate of such incomes 
of the members of which does not exceed Rs. 1,500.” 

The definition requires, among other Loe , that if the debtor is an undivided Hindu 
family, the total income of the undivided family from sources other than agricul- 
ture and manual labour should not exceed in the aggregate Rs. 1,500, and that 
such income should not exceed 40 per cent. of the total income of the family. 
Both the conditions regarding the maximum limit and the percentage of the non- 
agricultural income must be satisfied before à Hindu family can claim the status 
of a “debtor” within'the meaning of the Act. Obviously the non-agricultural 
income of the family o: the petitioner exceeds 40 per cent, of the total income 


ad 
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of the family, and consequently one of the conditions, namely, that the non- 
agricultural income should not exceed 40 per cent. of the total annual income is 
not satisfied. The applicant, therefore, would not be entitled to claim the status 
of a “debtor” within the meaning of the Bombay Agricultural Debtors’ Relief 
Act, 1947. ; i 
But Mr. Rege on behalf of the petitioner has contended that the conjunction 
‘and’ as used in sub-s. 5(b) of s. 2 should be read as meaning ‘or’; and he points 

out that in so far as an individual debtor is defined cl. (a) of sub-s. (5) states that 
l (5) “the annual income from sources other than agriculture and manual labour does not 
exceed 88 per centof the total annual income or that the non-agricultural income does not 
exceed Rs. 500, whichever is greater.” 

Now, even though different phraseology is used, the scheme of cls. (a) and (b) 
of sub-s. (5) is the same, and the same sense is sought to be expressed by using 
different expressions. Clause (iv) of cl. (a) is not happily expressed. In my 
view the clause means this. The Court must find out the income of the applicant 
from sources other than agriculture and manual labour (which income I will 
hereafter call the non-agricultural Income), and also find out the aggregate of 
the income from all sources. If the aggregate income from non-agricultural sources 
exceeds Rs, 500, the applicant cannot claim the status of a debtor. He also cannot 
claim that status if the non-agricultural income exceeds a 88/100 fraction of the 
aggregate income. If the non-agricultural income does not exceed 88/100 fraction 
but still exceeds Rs. 500, the applicant of course cannot claim the status of a 
debtor. Under s. 2, sub-cl. (5) (b) (to), the Legislature has provided that the 
undivided family claiming the statusof a debtor must, among other things, 
establish that the extent of the non-agricultural income in its relation to the total 
income does not exceed 40 per cent. of the latter, and the total non-agricultural 
income does not exceed Rs. 1,500. Why the Legislature has used different phras- 
. ecology for the pelea of ascertaining the status of an individual, debtor and an 

undivided Hindu family, it is difficult to say. But it is obvious that in either case 
the person claiming the status of a debtor must satisfy both the requirements, 
viz. that the non-agricultural income must not exceed quantitatively and fraction- 
ally the specified maxima. In my view the same sense could have been brought 
out by using ‘and’ instead of ‘or’ in cl. (iv) of siib-s. (a) and by omitting the 
expression ‘whichever is greater’. In any case the mere fact that ‘or’ has been 
used in cl. (tv) of sub-s. (a) in the definition of an individual debtor that cannot bea 
ground for ignoring the plain words of the statute which require that both the con- 
ditions provided under cl. (iv) of sub-s. (a) should be satisfied. The conjunction 
‘and’ used in cl. (iv) of sub-s, (b) cannot in its context be understood to mean ‘or’. 

The petitioner having failed to satisfy one of the essential conditions the satis- 
faction of which alone can confer upon him the status of a debtor, the application 
must fail. The order of the learned appellate Judge is therefore confirmed, and 
the rule is discharged. In the circumstances of the case there will be no order as 
to costs of this application. 

In Civil Application No. 247 of 1950 rule is discharged. No order as to 
costs. 


: ' Rule discharged. 


a 
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Before the Hon'ble Mr. M.C. Chagla, Chief Justice, and Mr. Justice Tendolkar, 


“BALVANTRAO VENKATRAO SOLAPURKAR v. SATAPPA SHIDAPPA 
RE.* 
Deklhan Agriculiurists’ Relief Act ( XVII of 1879}, See. 1§D—Transaciton veieacliyy sale but in 
realtiy morigage—Mainiainabiltiy of suit under Act. 

Section 15D of the Dekkhan Agriculturists’ Relief Act, 1879, does not permit an agricul- 
turist to avail himself of the special facilities given by the Act, if he intends to file a suit to 
challenge a transaction on the ground of fraud or to set aside a document on that ground. 
But where the true nature of the transaction is in issue between the parties, whether it is 
a sale or mortgage, then the agriculturist can avail himself of s. 15D of the Act. Therefore 
s. 15D can be requisitioned by an agriculturist even though the transaction may ostensibly 
be that of a sale but in reality is that of a mortage. 

Savani v. Bharmappa,} followed. 
Mt. Bachi v. Bikchand,’ not followed. 
Krishnaji v. Sadanand,’ distinguished. 

Chandabhai v. Ganpatt,‘ referred to. 

One Venkatrao, father of Balvantrao (plaintiff), was adopted by Gopikabai 
the widow of Balvantrao, who diedin 1901. Soon after the death of Balwantrao 
Gopikabai and Venkatrao also died. At that time the plaintiff was about 11 or 
12 years old. In 1918 one Shriniwas, who challenged the adoption of Venkatrao 
and claimed to be the next reversioner of Balwantrao, filed 18 suits for possession 
of land fram various alienees of Venkatrao. He succeeded in all these suits 
except one which he filed against one Shintre. He failed in that suit as the trial 
Court held that his claim was barred by limitation. Shriniwas preferred an 
ee to the High Court from that decision. The appeal was dismissed, but 

High Court expressed an opinion that the adoption of Venkatrao by Gopikabai 
which Shriniwas was hal EEE was a valid adoption. To this suit of Shriniwas 
and also the a a pare the plaintiff was a party, The judgment of the High Court 
in appeal was delivered on February 26, 1918. Armed with this judgment the 
plaintiff wanted to proceed against Shriniwas for recovery of various lands and 
properties which he had obtained in the 18 suits, now that the High Court had 
taken the view that the adoption of his father was a valid one. To avoid disputes 
between the parties the matter was referred to the arbitration of a pleader By the 
name of Kulkarni, and on November 29, 1914, Kulkarni gave his award, and in 

sores it required the plaintiff to pay Rs. 16,000 within one month to Shriniwas 

S ite of that amount Shriniwas was to convey all the properties to the 

On December 2, 1914, the plaintiff executed a sale-deed in favour of 
Shintre, and one of the considerations mentioned for this sale-deed was that 
Shintre was ay Rs. 16,000 to Shriniwas, the amount for which the plaintiff 
was liable in fae to get back the lands from Shriniwas. The sale-deed was in 
ect of a moiety of the properties which the plaintiff was to get under the award 
set On October 27, 1941, the plaintiff filed the present suit under the 
Dekkhan Agriculturists’ Relief Act, 1879, contending that the sale-deed was in 
reality a transaction of mortgage, although ostensibly it may be a transaction of 
sale. The trial Judge held that the transaction was a transaction of sale and not 
of mortgage. The plaintiff appealed to the High Court. 


G. E. Madbhavi, “with K. G. Datar and H. B. Datar, for the appellant. 

K. N. Dharap, with V. N. Lokur, for respondents Nos. 1 and 5. 

FS, Jahagirdar, for ondent No. 5 only. 

A, A, Adar , for respondents Nos. 20, 21 and 28. 

S. M. Shah, with Arvind D. Desai for H. M.. Choksi, for respondent No. 19. 
N. S. Anikhindi, for respondents Nos. 25 and 26. 


Cuaeia C. J. [After narrating facts the judgment ores ed: ] A preliminary 
point has been taken by Mr. Dharap that the suit was not aaintainable by the 


* Decided, October 8, 1948, First Ap ages 1 gies 85 Bom. L. R. 604. 
48 of 1945, against the decision o - 2 (1910) 18 Bom. L. R. 56, P. c. 
Ugrankar, Joint Civil Judge (Senior Division) 8 1924) 26 Bom. L. R. 841. 
at Belgaum, in Suit No. 404 of 1941. _ & (1916) 18 Bom. L. R. 768. 
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plaintiff. Mr. Dharap contends that if the existence of a mortgage is challenged, 
then a suit would not lie under s, 15D of the Dekkhan Agriculturists’ Relief Actfor 
accounts. According to Mr. Dharap the plaintiff must first get rid of the impedi- 
ment of the sale-deed before he could come under s. 15D for accounts. He must 
first file a suit to set aside the sale-deed and after that was done then only he could 
maintain a suit for accounts under the Dekkhan Agriculturists’ Relief Act. Sec- 
tion 15D permits an agriculturist whose property is mortgaged to sue for an account 
of the amount of principal and interest remaining unpaid on the mortgage and 
for a decree declaring that amount. It also permits him at any time before the 
decree to apply for redemption if it be found that on the taking of accounts any 
amount is due to the mortgagee. Section 10A deals with the power of the Court 
to determine the true nature of the transaction, and, contrary to the provisions of 
s. 92 of the Indian Evidence Act, to admit oral evidence in contradiction of the 
written document which embodies the transaction between the parties. Therefore, 
under s. 10A it is open to an agriculturist to lead evidence to show that although 
a document in terms purports to be a sale-deed, it was orally agreed between ‘the 
parties that the real transaction should be that of a mortgage. Mr. Dharap is 
perfectly right that s. 15D does not permit an agriculturist to avail himself of the 
special facilities given by this Act, if he intends to file a suit to challenge a trans- 
action on the ground of fraud or to set aside a document on that ground. It is 
also true that an agriculturist can avail himself of the provisions of this Act provid- 
ed there is title in him as the mortgagor. He must come to Court alleging that 
the equity of redemption is in him and he wants accounts to be taken against his 
mortgagee. But it is not a correct principle of law that if the true nature of the 
transaction is in issue between the parties whether it is a sale or mortgage, then the 
agriculturist cannot avail himself of s. 15D. I should have thought that that is 
the very purpose for which s. 15D was intended. It is not'as ifs. 15D could only be 
requisitioned when admittedly the transaction between the partieg is that of ‘a - 
mortgage. The agriculturist is entitled to the same rights and facilities even though 
the transaction may ostensibly be that of a sale but in reality is that of a mortgage. 
It is important to note that in this case the plaintiff is not challenging the trans- 
action. He does not allege that no transaction took place on December 2, 1914, 
or that that transaction was vitiated by fraud. In this suit he stands by the 
transaction of that date, but what he says is that the true nature of the transac- 
tion was not what appears on the face of the document, but what was orally 
agreed to de hors the document. Mr. Dharap has relied on a decision of the Privy 
Council in support of his contention. That is reported in Mt. Bachi v. Bickchand.+ 
In that case there was a mortgage of 500 acres of land and subsequently there was 
a sale of 122 acres, and the result of the sale was that the mortgage on the whole of 
the property was extinguished, and in the suit which went up to the Privy Council 
the sale of 122 acres was alleged to be really a mortgage and not a sale. The 
Judicial Commissioner of Sind held that no suit for redemption would lie because the 
mortgage was extinguished by the sale of 122 acres and the mortgagors obtained 
the balance free of the mortgage, and as there was no mortgage, a suit for redemp- 
tion would not lie. It is important to note that although the existence of the 
mortgage was in dispute, yet the Judicial Commissioner of Sind did not hold that 
the suit was not maintainable, but after investigatinginto the merits and after he had 
held as a fact that there was no mortgage, he dismissed the suit as the plaintiff 
could not ask for redemption when there was no mortgage at dll. In the Privy 
Council the judgment of the Board was delivered by Lord Macnaghten. It is a 
very short judgment which confirms the judgment of the Judicial Commissioner 
of Sind and dismisses the appeal. But there is one sentence in the judgment 
on which Mr. Dharap has relied. According to the Privy Council, the suit filed 
by the plaintiffs was a suit to recover property of which the rightful owner had 
been deprived by fraud. According to their Lordships, the suit was a suit for 
redemption merely inform, but in reality it was not so, and that, according to their 
Lordships, settled the case. With very great respect, it is difficult to understand 


1 (1910) 18 Bom, L, R. 56, P. 0, 
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how in the case before them the rightful owner had been deprived by fraud. That 
does not seem to have been the contention of the plaintiffs from the facts that 
one can gather from the report of the case. ` But at the highest, all that the Privy 
Council decided was that if a particular suit was in substance a suit challenging 
a transaction. on the ground of fraud, then the mere fact that the suit takes a form 
of a redemption suit would not entitle the plaintiff to maintain it under the 
Dekkhan Agriculturists’ Relief Act. This case has been followed and considered 
in two Bombay cases on which also Mr. Dharap relied. One is Chandabhaz v. 
Ganpati!. There Sir Stanley Batchelor, Acting Chief Justice, and Mr. Justice 
Shah held that a suit which was primarily for setting aside of a fraudulent deed of 
sale was outside the scope of the Dekkhan ‘Agriculturists’ Relief Act, although it 
purported to be a suit for redemption. In the subsequent decision in Krishnajt 
v. Sadanand? Sir Norman Macleod, Chief Justice, and Mr. Justice Shah held that 
the particular suit they were considering did not lie under s. 15D of the Dekkhan 
Agriculturists’ Relief Act. In that case the plaintiff came to the Court on the 
allegation that the equity of redemption sold by his brother was not binding on 
him, and therefore before he could maintain a suit for accounts under s. 15D or 
a suit for redemption, he had to satisfy the Court that the equity of redemption was 
wrongly alienated and that the equity was still in him, and as Sir Norman Macleod 
points out (p. 844): 
“But it seems to me that it will be impossible for the plaintiff to succeed until he can satisfy 
. the Court that the alienation was bad as far as his share in the equity of redemption was concern- 
ed, and that he was entitled to consider his rights as nfortgagor under his sale-deed from the 
descendants of Kusaji were still in existence,” 
There is a sentence in the judgment of the learned Chief Justice which lends some 
support to the contention of Mr. Dharap, and the sentence is this (p. 844) : 

“It will be seen therefore that a suit of that kind will only lie onthe presumption that there 
was a mortgage in existence by an agriculturist and that an issue whether or not a mortgage was 
in existence coid not be entertained,” : 

And Mr. Dharap says that in this suit also an issue does arise whether a mortgage 
was in existence or not and such an issue cannot be entertained in asuit under s. 15D. 
With great respect to the learned Chief Justice, that particular observation must 
be read in its own context and in the light of the facts which the learned Chief 
Justice was called upon to decide, and, as I have already pointed out, the facts in 
that case clearly show that an impediment had to be removed by the plaintiff before 
he could get accounts under s. 15D of the Dekkhan Agriculturists’ Relief Act, 
and the impediment was the alienation of the equity of redemption by his bro- 
ther. Then there is a judgment of Sir John Beaumont in Savant v. Bharm- 
appa’, That case is directly in point, and the learned Chief Justice sitting singly 
held that under s. 15D of the Act an agriculturist mortgagor can sue for accounts 
although the suit may involve a preliminary inquiry whether the transaction in 
suit is a mortgage or a sale. As the learned Chief Justice points out under s. 
15D of the Act the plaintiff has to prove his mortgage, he comes to Court on the 
allegation that there is a mortgage and then he seeks to prove that mortgage 
with the help of special rules of evidence contained in s. 10A of the Act. If 
Mr. Dharap’s contention were to be accepted even where the suit is in respect of 
a transaction which has taken the form of a mortgage, the plaintiff has to prove 
that document if the execution is put into issue by the defendant. Therefore, the 
result would be that as soon as the defendant denied that the transaction was a 
mortgage, the plaintiff could not avail himself of s. 15D of the Dekkhan Agricul- 
turists’ Relief Act. We do not accept Mr. Dharap’s contention that the judgment 
of Sir John Beaumont is in conflict either with the decision of the Privy Councilor 
-with the decision of the divisional benches in Chandabhat v. Ganpati and Krish- 
naji v. Sadanand. The preliminary point, therefore, fails, and, in our opinion, 
the plaintiff was competent to maintain the suit. [The rest of the judgment is 
not material to this report]. 

Appeal dismissed. 


1 (1916) 18 Bom. L. R. 768. 8 (1988) 85 Bom. L. R. 604. 
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CRIMINAL APPELLATE. 





Before Mr. Justice Dixit and Mr. Justice Chainant. 


THE STATE OF BOMBAY v. JAL K. PATEL.* 


Essential Supplies (Temporary Powers) Act (XXIV of 1946), Secs. 2(c), 3—~—Foodstuffs—Whether 
milk included in foodstuffs—lIce cream, use of milk in preparation of—Bombay Essential 
Commodities and Cattle (Control) Act (Bom. XXII of 1946)—Bombay Essential Supplies (Tem- 
porary Powers) and Essential Commodities and Cattle (Control) (Enhancement of Penalties) 
Act (Bom, XXXVI of 1947), Sec. 2.¢ 


The term ‘‘foodstuffs,” as defined ins. 2(c) of the Essential Supplies Ganoon Powers) 
Act, 1946, includes milk. 

Notification No. Mc/M5, dated January 24, 1947, issued bythe Government of Bombay, 
under s. 8 (1) of the Essential Supplies (Temporary Powers) Act, 1946, prohibiting the 
use of milk and milk products in preparing ice-cream for distribution to the public is not 
ulira vires, 

On October 21, 1946, the Central Government issued a notification (No. PY 
608 (2)) as follows :— 

In exercise of the powers conferred by section 4 of the Essential Supplies (Temporary Powers) 
Ordinance, 1946 (No, XVIII, 1946) the Central Government is pleased to direct...tbat the 
powers conferred on it by sub-s. (1) of section 8 of the said Ordinance to provide for the matters 
specified in sub-s. (2) thereof shall, in relation to foodstuffs, be exercigable also by any Provincial 
Government subject to the conditions, that 

(a) before making any order relating to any matter specified in clauses (a), (b), (c), (d), (f) and 
(g) of the said sub-s. (2), the Provincial Government shall obtain the concurrence of the Central 
Government ; 

(b) no order made in the exercise of the aforesaid powers shall have effect so as to prohibit 
or restrict the export, from any place in the province to any place outside Indja, of any articles 
or things. 

On January 24, 1947, the Government of Bombay issued a notification (No. Mc/ 
M5), under s. 8 of the Essential Supplies (Temporary Powers) Act, 1946. It ran 
as follows :-— 

In exercise of the powers of the Central Government under clause (d) of sub-section (2) of 
seation 8 of the Essential Supplies (Temporary Powers) Act, 1946 (Act No. XXIV of 1946), 
entrusted to Provincial Governments by the Government of India, Department of Food, Noti- 
fication No. PY 608 (2)—I, dated October 21, 1946, and in supersession of the Order issued in 
Government Order in the Civil Supplies Department No. M.C /M/5, dated June 26, 1946, the 
Government of Bombay is pleased, with the previous concurrence of the Central Government, 
to direct that within the limits of the City of Bombay and the Bombay Suburban District, no 
person shall except under and in accordance with the conditions of a License granted by the 
Director of Civil Supplies or the Milk Commissioner, Bombay— 

(a) use milk, cream, skimmed milk, dried milk, milk powder, or any milk product (including 
curds and mawa) for the preparation of ice-cream (including kulfimalai ) or 

(6) distribute in a public place or sell atany place ice-cream (including kulfimalai) for the 
preparation of which milk, cream, skimmed milk, dried milk, milk-powder, or any milk product 
(including curds and mawa) has been used: 

Provided that no such licence shall be necessary for the use of any of the said articles for the 
preparation of ice-cream (including kulfimalai) in any household for personal consumption. 


* Decided, June 22,1950. Criminal Appeal 
No. 921 of 1949, by the State of Bombay, 


whoever ‘contravenes an order made or 
deemed to be made under s. 4 of the said 


against an order of acquittal passed by J. M. 
Barot, Presidency Magistrate, 2nd Court, 
Bombay. 

+ The section runs thus: 

2. (1) Notwithstanding anything contain- 
ed in the Essential Supplies (Temporary 
Powers) Act, 1946, whoever contravenes 
an order made or deemed to be made under 
section 8 of the said Act, and notwithstanding 
anything contained in the Bombay Essential 
Commodities and Cattle (Control) Act, 1946, 


Act, shall be punished with imprisonment 
for a term which may extend to seven years 
and shall not, except for reasons to berecord- 
ed in writing, be less than six months and 
shall also be liable to fine. 

(2) Any Court trying such contravention 
may direct that any property in respect 
of which the Court is satisfled that the order 
has been contravened shall be forfeited to 
the Provincial Government. 
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Explanation.—For the purposes ‘of this Order, the ‘Bombay Suburban District’? means the 
Bombay Suburban District as constituted immediately before October 1, 1945. 

On October 8, 1948, one J. N. Marshall celebrated the thread-ceremony 
of his son at the All Bless Baug in Bombay. He gave the contract of distributing 
soft drinks and serving ice-cream to a caterer Jal K. Patel (accused). About 68 
persons were present at the function, of whom 21 persons were found taking ice- 
cream, when the police raided the place. The ice-cream which was served there 
was on analysis found to contain milk or milk products. The accused had no 
license permitting him to use milk or milk products in preparation of ice-cream. 

In the above circumstances the accused was charged as follows :— 

“That you, op or about October 8,1948,at Bombay, beinga caterer prepared or caused to 
be prepared ice-cream by using milk, cream, skim-milk, dried milk, milk powder or any milk 
product and did sell or distribute ice-cream so prepared from milk or any milk product to 
persons who were present at the function of the celebration of thread ceremony of witness Jijibhoy 
Manbhai Marshall’s son celebrated at Alibless Baug without the license granted by the Director 
of Civil Supplies or the Milk Commissioner of Bombay and did thereby commit an offence 
punishable under s. 2 (1) of Bom. Act XXXVI of 1947 read withs. 8 of Act XXIV of 1946 read 
with G. N. C. S. D. No. M.C./M.5. dated January 24, 1947, and within my cognizance” 

The accused pleaded not guilty. He also contended that the notification No. 
PY 602 (2) made it clear that the Provincial Government was empowered to issue 
certain orders in relation to foodstuffs only relating to the matters specified in 
s. 8 (2), cls. (a), (b), (c), (å), (f) and (g) of the Essential Supplies (Temporary Powers) 
Act, 1946, and that therefore notification No. M.C./M5 was ultra vires the Govern- 
ment of Bombay. 

The trying Magistrate accepted the contention, and acquitted the accused 
observing as follows :— 

‘The question....is whether milk is foodstuff or not. The word foodstuff is not defined 
in the Act or in the Ordinance but it includes as one cansee from the various notifications and 
orders issued by*both the Governments, foodgrains of all kinds and edible oils and cooked food 
but tt does not include milk as it is separately mentioned as an essential commodity under Act. 
XXII of 1946. If, therefore, the Bombay Government wanted to control or prohibit the use of 
an essential commodity, namely milk or wanted to issue any notification in regard thereto, it 
can only do so under Bom. Act XXII of 1946 and it is not done in this case. 

I, therefore, hold that the notification is not properly issued and is not valid, and, therefore, 
find the accused not guilty and acquit him.” 


The State of Bombay appealed against the order of acquittal. 


C. K. Daphtary, Advocate General, with B. G. Thakor, Additional Assistant 
Government Pleader, for the State. 


E, B. Ghaswalla and A. S. Kapadia, with Y.S. Murudkar, for the accused. 


CHAINANI J. This is an appeal by the Government of Bombay against the order 
passed by the Presidency Magistrate, Second Court, Mazagaon, acquitting the 
accused, who was being prosecuted for preparing or causing to be prepared or 
selling or distributing ice-cream in contravention of a notification issued by the 
Government of Bombay on January 24, 1947. By this notification, the Government 
of Bombay directed that within the limits of the Greater Bombay, no person shall 
except under and in accordance with the conditions of the licence granted by the 
Director of Civil Supplies or the Milk Commissioner, Bombay, 

(a) use milk, cream, skimmed milk, dried milk, milk powder or any milk product (in- 
cluding curds and mawa) for the preparation of ice-cream (including Kulfimalai) or 

(b) distribute in a public place or sell at any place ice-cream (including Kulfimalai) for 
the preparation of which milk, cream, skimmed milk, dried milk, milk powder, or any milk 
product (including curds and mawa) has been used. 

This notification was issued under cl. (d) of sub-s. (2) of s. 8 of the Essential 
Supplies (Temporary Powers) Act, 1946, which empowers the Central Government. 
to make orders for regulating by licences, permits or otherwise, the distribution, 
use or consumption of any essential commodity. The word “essential commodity” 
is defined in s. 2 of the Act as including foodstuffs. The word “foodstuffs” is 
separately defined in the same section as including edible oilseeds and oils. Section 
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4, of the Act empowers the Central Government to direct that the power to make 
orders under s. 8 shall be exercisable by such Provincial Government as may be 
specified in the direction. Under this section an order was issued by the Central 

vernment on October 21, 1946, by which the powers conferred on it by s. 8 
of the Act in relation to foodstuffs were also made exercisable by any Provincial 
Government, subject to the condition that before making any order relating to 
any matter specified in cl. (d) of sub-s. (2), the Provincial Government obtained 
the concurrence of the Central Government. 

On October 8, 1948, witness Marshall gave a party at “AI Bless Baug” in Bom- 
bay in order to celebrate the thread ceremony of his son. He engaged the accused 
as a caterer. Ice-cream and cold-drinks were served at this party. The report of 
the Chemical Analyser to Government shows that the ice-cream served at this party 
contained milk fat and lactose, both milk products. The accused had not 
obtained a licence either from the Director of Civil Supplies ‘or from the Milk 
Commissioner, as required by the. notification referred to above. He was, there- 
fore, prosecuted. He was charged with preparing or causing to be prepared or dis- 
tributing or selling ice-cream by using milk, cream, skim-milk, dried milk, milk 
powder or any milk product in contravention of the notification. He pleaded not 
guilty to the charge. He admitted that he had been asked by Marshall to make 
arrangements for supplying ice-cream, but he stated that he had told Marshall that 
he himself did not possess a licence and that he would arrange with a licensed 
contractor who would supply and serve ice-cream. Accordingly he placed an 
order for ice-cream with one Nasarwanji Vachha, who possessed a licence, and it 
was this Vachha who, according to the accused, brought the ice-cream and served 
it at the party. Marshall states in his evidence that although he had placed 
an order for catering with the accused and had told him that it was his busi- 
ness to arrange for ice-cream, the ice-cream was actually brought by some person 
other than the accused. In-view of this evidence, the learned Magistrate held 
that the charge against the accused had not been proved. He also came to the 
conclusion that the notification issued by the Bombay Government was ultra 
vires, as milk was separately specified as an essential commodity in the Bombay 
Essential Commodities and Cattle (Control) Act, 1946, passed by the Bombay 
Legislature shortly after the Essential Supplies (Temporary Powers) Act had 
been passed by the Central Legislature. According to him, orders in regard to 
milk could only be issued under the Bombay Act. The learned Magistrate, there- 
fore, acquitted the accused. Being dissatisfied with that order, the Government 
of Bombay have come in appeal. 

The first question which arises for determination in this appeal is whether the 
notification issued by the Government of Bombay is ultra vires. It has been 
urged that the word “foodstuffs” does not include milk and that consequently 
the Bombay Government was not competent to make any order with regard to 
milk under the powers delegated to it by the Central Government under s. 4 of 
the Essential Supplies (Temporary Powers) Act, 1946. The word “foodstuffs” ` 
is defined in Webster’s Dictionary as “anything used as food’. In Murray’s 
Dictionary it is defined as “‘anything fit for use as food”. Any article of food will 
therefore be included in the term “foodstuffs”. In Webster’s Dictionary “food” 
is defined as meaning any nutritive material absorbed or taken into the body of 
an organism for purposes of growth or repair or for the maintenance of the vital 
processes. Another meaning of food given in the same dictionary is nutriment 
in solid form as opposed to drink. According to Ballentine’s Dictionary, “food” 
means all that is eaten for the nourishment of the body. The word is therefore 
sometimes used to mean what one eats as opposed to what one drinks. Mr. 
Ghaswalla has urged that as we are now interpreting a penal statute, it should be 
construed strictly and that the word “foodstuffs” used in the Essential Commodi- 
-ties (Temporary Powers) Act should be held to include only solid foods, which 
can be eaten. As pointed out in Emperor v. Hormazadyar Irani! andin Maxwell 
on Interpretation of Statutes, 9th edn., p. 267, the rule which requires that penal 
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and some other statutes should be construed strictly has lost much of its force 
in recent times and it is now recognised that the paramount duty of the judicial 
interpreter is to put upon the language of the Legislature, honestly and faithfully, 
its plain and rational meaning and to promote its object. In Newby v. Sims! Day 
J. observed (p. 480) :— i 

“Ido not in any way yield to Mr. Strachan’s argument that the statutes are penal, and ought 
therefore to be construed strictly, In my opinion, we ought only to apply to these Acts such 
strictness as ought to be applied to all statutes.” 

In The Sydland and The Indtanic* the Prize Court decided that ‘‘coffee” was food 
and was included in the term “foodstuffs” in the Proclamation of August 4, 1914, 
which stated the articles which were to be regarded as absolute and conditional 
contraband. In Hinde v. Allmond® the accused was charged with contravening 
the Food Hoarding Order, 1927, by acquiring a quantity of tea exceeding the 
quantity required for ordinary use and consumption in her household. Article 
5 of this Order provided : 

“For the purpose of this Order, the expression article of food shall include every article 
which is used for food by man, or which ordinarily enters into the composition or preparation 
of human food.” . 

It was urged that tea was not an article of fóod, because it was a drink and . 
also because it had no nourishment in it and was merely a stimulant. It was held 
that as tea does not provide nourishment, it was not food. In his judgment 
Avory J. observed (p. 448): 

“I do not assent to the proposition that in order to be ‘food ’ within the order an article 
must be something that is eaten as opposed to something that people drink. I am not prepared 
to hold that things consumed by drinking rather than by eating may not be ‘food’ within the 
order. The word ‘food’ must be interpreted in its primary sense-—namely, something taken into 
the system for nourishment and not merely as a stimulant. I prefer to base my judgment on 
that ground. Tea is not taken for nourishment, which is the primary meaning of ‘food’ according 
. to the dictionarits.” 

. This case was referred to in Sainsbury v. Saunders,* in which Darling J. observed 
(p. 445) : 

“I have pointed out in the course of the argument, and I desire to repeat it, that tea is not 
~ in itself a food in the sense that it is not nutritious, that you cannot live on it, that it will not 
increase the amount of tissue in a person as the drinking of milk would-—-food may be solid food 
or liquid food—it is not simply—because it is a drink that tea is not a food ; that is an entire mis- 
take—-supposing tea were capable of adding to the tissues as milk willdo, then it would be quite 
right to call it simply a food. Tea appears to be nothing in the world but a stimulant.” 

The primary meaning of the word food is something that nourishes and it may; 
as pointed out in the above cases, be solid or liquid. Milk is nutritious and a 
person can sustain life on it. In fact, itis the only article which is taken for 
nourishment by infants and many invalids. Milk is therefore food and will come 
within the term “foodstuffs” used in the Act. 

Mr. Ghaswalla has urged that by defining’ “foodstuffs” as including edible 
oilseeds and oils, the Legislature has shown an intention to exclude liquid foods 
from the purview of the Act. Oilseeds would not normally be regarded as 
“food”, and it is possible to argue at least in the case of some edible oils that they 
are not “food’’, as they do not provide nourishment. These articles therefore 
appear to have been specifically mentioned in the definition in order to remove 
any doubt on the point. The inclusion of these articles in the definition of the 
“foodstuffs” would not therefore show that the Legislature wanted to give a restrict- 
ed meaning to this word and to make the Act applicable only to solid foods. 

The learned Magistrate was of the opinion that as in the Bombay Essential 
Commodities and Cattle (Control) Act, 1946, milk is separately specified as being an 
essential commodity, the word ‘foodstuffs’ used in the Essential Supplies (Tempo- 
rary powers) Act cannot be held to include milk. The Bombay Act came into 
force on September 80, 1946, i:e. after the Central Act had been passed. We are 
unable to understand how an enactment can be construed by reference to a 


1 [1804] 1 Q. B. 478. 3 (isis) 118 L. T. 447, 
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later enactment passed by a different Legislature. At the most, it might be argued 
that the Bombay Legislature specified milk separately in its Act because it 
entertained some doubt in the matter. But this would not show that the 
Central Legislature intended to exclude milk from the purview of the Act passec 
by it. 

Mr. Ghaswalla has also contended that the notification issued by the Bombay 
Government is bad, as the prosecution have not led evidence to show that the 
Bombay Government had obtained the concurrence of the Central Government 
before issuing it, as was required by the notification issued by the Central Govern- 
ment on October 21, 1946, by which it delegated its powers to the Provincial 
Governments. ‘This point was not taken in the lower Court. The notification 
states specifically that the previous concurrence of the Central Government had 
been obtained. There is also a presumption under s. 114 of the Indian Evidence 
Act that all official acts have been duly performed. We, therefore, see no 
reason why we should not accept the statement in the notification, which was 
signed by a Secretary to the Government of Bombay, that the concurrence of 
the Central Government to the issue of this notification had been obtained. 

We are, therefore, of the opinion that the Bombay Government was competent 
to issue the above notification and that it is not ultra vires. 

[ After dealing with points not material to this report the judgment concluded. | 

The order passed by the Magistrate acquitting the accused is therefore set 
aside and he is convicted under s. 7 of the Essential Supplies (Temporary Powers) 
Act, 1946, read with s. 2 of the Bombay Essential Supplies (Temporary Powers) 
and the Essential Commodities and Cattle (Control) (Enhancement of Penalties) 
Act of 1946. As regards the sentence, the learned Advocate General has stated 
that this appeal was filed by the Bombay Government mainly in order to obtain a, 
decision on the question whether it was competent to make an order with regard 
to milk under the powers of the Central Government delegated toeit under s. 4 
of the Essential Supplies (Temporary Powers) Act, 1946. This case has therefore 
been fought more or less as a test case. In view of this fact and having regard 
also to the nature of the offence, we do not propose to send the accused to jail. 
As however s. 2 of the above Bombay Act XXXVI of 1947 makes it obligatory to 
award a sentence of imprisonment, we sentence the accused to one day’s simple 
imprisonment and a fine of Rs. 200 or in default 2 weeks’ rigorous imprisonment. 
The fine to be paid in this Court. 

Order set aside 


ORIGINAL CIVIL. 


Before Mr. Justice Tendolkar. 
LALA LAXMIPAT SINGHANIA v. LARSEN & TOUBRO, LTD. 


LALASLAXMIPAT SINGHANIA v. SAPAT TEXTILE PRODUCTS, LTD.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 4 (1), 5 (8)— 
“Belonging to”, meaning of—Plot of land leased from Trustees of the Port of Bombay—Hous 
built on such land—Lessee owner of building——Suit in ejectment against tenant of building— 
Suit governed by Rent Act—Transfer of Property Act (IV of 1882), Sec. 108 (b)—Lessee—Re 
moval of fixtures—Right of tenant. 

Where a person leases a building site from the Trustees of the Port of Bombay for a perio 
of 99 years and builds thereon a house, the flats in which he rents to tenants, each sucl 
flat is ‘‘premises’”’ as defined in s. 5 (8) of the Bombay Rents, Hotel and Lodging Hous 
Rates Control Act, 1947. A suit in ejectment by the owner of the building is not exempte: 
from the operation of the Act by its s, 4 (7). Sucha suit, therefore, must be broughtin thi 
Bombay Court*of Small Causes and not in the High Court. f 


* Decided, January, 27, 1949, O. C, J. Suits Nos, 2048 and 2222 of 1948, 
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Under s. 108 (k) of the Transfer of Property Act, 1882, in the`absence of a contract to 
the contrary, a lessee may, even after the determination of the lease, remove all things 
which he has attached to the earth inclusive of structures or buildings put up by him, 

Narayan Das Khettry v. Jatindra Nath Roy Chowdhury!, followed. 

The words ‘“‘belonging to,” in s. 4 (1) of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, import a concept of ownership. They mean very much the same 
ting as “‘of the ownership of”, though not necessarily ‘‘of the absolute ownership of.” 

The Ntle*, The Sarpen*, and Admiralty Commissioners v. Page‘, referred to. 


On January 28, 1980, the Trustees of the Portof Bombay leased aplot of 
land to one Reymond (predecessor-in-title of Laxmipat Singhania, plaintiff) for 
g term of 99 years. A portion of the building constructed on the plot was leased to 
Larsen & Toubro, Ltd. (defendants). 

On May 28, 1948, the plaintiff called upon the defendants by a notice to quit 
the premises as the tenancy had come to an end. 

_ On July 28, 1948, the plaintiff filed a.suit in ejectment in the High Court alleg- 
ing : 
“The plaintiff states that the said building belongs to the Trustees of the Port of Bombay 
and submits that the provisions of Bombay Act LVII of 1947 or any of the other Acts in force 
during the material time do not apply to the said building.” à 

A question then arose whether the suit was governed by Bombay Act LVII of 
1947, and whether it can be instituted in the High Court, 


The facts of the other suit were similar. 

M. P. Laud, with H. D. Banaji, for plaintiffs in both suits. 

S. T. Desai, with Sir Jamshedjt Kanga and K. H. Bhabha, for defendants in 
Suit No. 2048 of 1948. 

H. M. Seervai, with K. H. Bhabha, for defendants in Suit No. 2222 of 1948. 


TENDOLKAR J. These two suits are ejectment suits filed by a landlord against 
his two tenants. Since the passing of the Bombay Rents, Hotels and Lodging 
House Rates Control Act (Bom. LVII of 1947) 1947, this Court has no jurisdiction 
to entertain or try any suits between a landlord and a tenant to which the provisions 
of that Act apply; and they are exclusively triable under that Act in Greater Bombay 
by the Court of Small Causes. The defendants in both these suits have contended 
that this Court has no jurisdiction to try these suits; and that issue has been 
ordered by my learned brother Bhagwati J. to be tried as a preliminary issue. 

Now, the only facts that are relevant for the determination of the question of 
jurisdiction-are that by an agreement of lease dated November 12, 1918, between 
the Trustees of the Port of Bombay and one Abraham Jacob Reymond, Reymond 
agreed to obtain from the trustees and the trustees agreed to grant him a lease of 
a certain plot of land, for the purpose of putting up a building thereon, for a period 

‘of 99 years. To the detailed provisions of this agreement I will revert later. The 
lease was accordingly granted on January 80, 1928, and the plaintiff is the 
successor-in-title of Reymond. The short question for determination is whether 
these suits relate to premises which belong to a local authority, because if they 
do, by the terms of s. 4{/) of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, the Act does not apply to such premises. 'Fhe words of that sub-sec- 
tion are : i 

“This Act shall not apply to any premises belonging to the Government or a local authority 
or apply as against the Government to any tenancy or other like relationship created by a grant 
fromthe Government in respect of premises taken on lease or requisitioned by the Government ,; 
but it shall apply in respect of premises let to the Government or a local authority.” 
It is admitted that the Trustees of the Port of Bombay are “a local authority” 
by reason of the definition of that term’ in the General Clauses Act. The only 
dispute is whether the premises in suit belong to that local authority. Now the 
word “premises” is defined by s. 5 (8) of the Act as meaning ‘(a) any land not 
being used for agricultural purposes, (b) any building or part of a building let 

1 (1927) L. R. 54 I. A. 218, 8 eo P. 306. 

8. c. 29 Bom. L. R. 1148. 4 919} 1 K. B. 299, 
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separately, etc....” In the present case the premises consist of parts of a build- 
ing let separately. The question is whether that building belongs to the Trustees 
of-the Port of Bombay. 

Now, before turning to the provisions of the agreement to lease and the lease 
which I will have to construe in these suits, it would be convenient to see what the 
legal position is in India regarding the rights of the lessor and the lessee in cases 
in which a lease of a plot of land is obtained and the lessee puts up a structure 
thereon. The law in England is that anything affixed to the earth belongs to the 
lessor and it is not open to the lessee to take it away or to remove it at any rate 
in cases where it cannot be removed without causing serious damage to the 
structure. But under the provisions of the Transfer of Property Act the law in 
India is quite different; and under s. 108 (A) of that Act, inthe absence of acontract 
to the contrary, a lessee may, even after the determination of the lease, remove all 
things which he has attached to the earth, which of course include structures or 
buildings put up by him. The effect of this provision is that the lessee is the owner 
of the building put up by him, although it is put up on the land belonging to the 
lessor. There may thus be two distinct ownerships, one of the land and the 
other of the structure. That such a position is possible was recognised by their 
‘Lordships of the Privy Council in Narayan Das Khetiry v. Jatindra Nath Ro 
Chowdhury. In that case a plot of land, upon which there was a house erecte 
by a lessee of the plot, had been sold for payment of arrears of revenue; and before the 
removal of the house, the whole property was acquired under the Land Acquisi- 
tion Act, 1894, and the question that arose was whether the auction purchaser 
or the person who put up the house was entitled to compensation in respect of 
the structures. The learned Subordinate Judge who tried the suit held that 
the house passed with the land to the auction purchaser by virtue of the revenue 
sale. On appeal, the learned Judges of the High Court held that the ownership 
of the building did not pass to the plaintiff on the auction sale ; but those who had 
put up the structure remained owners thereof. Their Lordshtps of the Privy 
Council held that what was transferred to the auction purchaser was land 
only and not the house. Their Lordships pointed out that inIndia there was no 
absolute rule of law that whatever was affixed or built on the soil became a part 
of it and subject to the same rights of property as the soil itself. This decision 
to my mind is clear authority for the proposition that a building can be owned by 
one man and the land by another in India ; and that in a case where a lessee puts 
up a building on a vacant plot of land taken on lease by him, although the lessor 
may be the owner of the land, the building belongs to the lessee and not to the 
lessor. 

But it is urged in this case that although this may be the correct position under 
s. 108 (h) of the Transfer of Property Act, the Act applies to cases where there is 
no agreement to the contrary. I have, therefore, to consider the provisions of 
the agreement to lease as well as the lease. In doing so, the Court is not bound to 
look merely to the form which the transaction has taken. The Court is not 
only entitled but, indeed, bound to consider what is the true nature of the transac- 
tion and to give effect to it. oo 

The agreement to lease contains inter alia the following provisions which are 
important. It provides in cl. 8 thereof that the intended lessee shall within 86 
calendar months at this own expense erect a building on the said land of a design 
approved by the trustees and use materials also approved by the trustees. Clause 
10 provides that the intended lessee shall not, prior to obtaining the lease from the 
trustees and without the consent of the trustees in writing, assign any interest in 
the piece of land or in the building or materials for the time being on the land. 
Clause 12 then provides as follows : 

“Upon the production by the said intended lessee of a certificate which must be dated and 
signed by the said Engineer certifying that the said building has been builtin carcase.,....the 
said intended lessee shall accept a lease of the building tobe erected as aforesaid and of the said 
piece of land hereinbefore described for a term of 99 years.” 
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In the portion of the clause which I have omitted is set out what is meant by the 
building being built in tarcase. 

. In pursuance of the terms of this agreement, a lease was granted on January 
80,1928. That lease recites that the building to be erected had been dul 
constructed in carcase and that the said building is intended to be demised. 
Then in its operative part, it states that “the said trustees do hereby demise. . . . all 
that piece or parcel of land....together with the buildings and erections now 
erected thereon.” So that~ in form, there is no question that the demise is of the 
land together with the building by the trustees to the lessee. Then the covenants 
in that lease inter alia provide that “ the lessee shall at his own expense forthwith 
complete and finish and fit for habitation and use the said building.” There is 
also a covenant that on the expiration or determination of the lease the lessee shall 
“quietly deliver up to the said trustees the said demised premises together with 
all erections which shall have been built thereon during the said term.” There is 
also a proviso for re-entry in certain contingencies. In addition to this, there are 
covenants in this lease which restrain the user of this building by the lessee. Can 
it be said~that the transaction witnessed by these two documents is a demise of a 
plot of land and a building of the ownership of the trustees ; or is the substantial 
nature of the transaction merely a demise of the land by the trustees and a building 
put up on it by the lessee at his own expense. I have no doubt in my mind that 
the latter is the correct construction. It is obvious that the entire building is 
put up by the lessee. It is further clear that the building was not even ready in the 
sense of being completed when the lease was granted. It was ready in carcase 
only and the lessee covenanted to complete it at his own expense. The provision 
that on the expiration of the lease or upon determination thereof the building 
shall be delivered to the trustees to my mind does not affect the question of their 
present ownership. It only provides that whenever that eventuality happens, 
the lessee shall not be at liberty to take away the buildings as he would have 
been under the provisions of the Transfer of Property Act but the building shall 
be delivered over to the trustees. k 

Were the true position regarding the ownership of this property any different 
in law it would lead to many startling results. Itisa matter of common know- 
ledge that most of the properties in Bombay are held under similar leases either 
from the Trustees of the Port of Bombay, or from the City Improvement Trust, 
or from the Bombay Municipality or from the Government; and if buildings 
put up under these circumstances were exempted from the operation of the Rent 
Act, most of the tenants in Bombay to-day would be deprived of the protection 
of that Act. Were it necessary for me to consider what the intention of the 
Legislature was in inserting the exemption which is to be found in s. 4, I would 
have had no hesitation in saying that nothing could have been farther from the in- 
tention of the Legislature than to deprive the tenants of practically all the premises 
in: Bombay of the protection of the Rent Act. But this consideration does not 
-become relevant because I have come to the conclusion that I have arrived at on 
a plain reading of s. 4 (1); and I am not required to read into that section any 
word or words which do not exist therein for the purpose of giving effect to the 
obvious intention of the Legislature. 

I may incidentally refer to the provisions of s. 9 of the Indian Income-tax Act, 
1922. Under that section tax on property is payable by an asséssee in 
respect of “property consisting of any buildings or land pertaining thereto of which 
he is the owner.” Can it be said that a person in the position of the plaintiff in 
these cases is not the owner within the meaning of s. 9 of the Income-tax Act? 
Of course there is no separate definition of “owner” given for the purpose of that 
Act. I do not think it can. If authorities-were needed for that proposition 
they -are to be found in the decision of the Madras High Court in Commer. of 
Income-taa v. M.C.C. and of the Calcutta High Court, Ballygunj Bank Lid., 
Culcatta v. Commr. of Inc-Taw, Bengal. If Mr. Laud can persuade any Court 
to hold that a person in the position’ of the plaintiff was not the owner of the 
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building, he-would equally succeed in persuading the Court to hold that he w: 
not liable to pay tax under s. 9 of the Income-tax Act. . 

The arguments in this case have covered a very wide field. In the view th: 
I have taken of s. 4 I do not consider it necessary to go into other arguments th 
have been advanced at the bar. I will, however, deal only with one of those arg 
ments which arises if I am wrong in my interpretation of the agreement of lea 
and the lease; and if the true position under these two documents is that there 
a demise of the land together with the building. In such a case, to whom do tl 
premises, viz. the building or parts of the building let separately belong during t! 
period that the lease subsists ? In order to determine that question it is necessa: 
to consider what meaning can be given to the words “belonging to”. There 
no doubt that these words import a concept of ownership. To my mind thi 
mean very much the same thing as ‘of the ownership of” though not necessari 
“of the absolute ownership of”. These words have been interpreted in cases th 
have arisen for determination in the English Courts under s. 557 of the Mercha 
Shipping Act, 1894, which provides that if salvage services are rendered by al 
ship “belonging to Her Majesty” no claim shall be allowed for any loss, damag 
etc. In connection with this provision, a question arose as to whether ships whi 
were owned by private individuals but were being used by the Admiralty for : 
own purposes “belonged to” the Admiralty. The first of such cases was the ca 
of The Nile In that case the Finisterre had been chartered by the Governme 
by a charter not demising the ship. All damage to the ship was at the risk of t 
owners ; and it was therefore held that there was no transfer of ownership 
Her Majesty. The section came up for consideration again before the Court 
Appeal in The Sarpen?. In this case the tug Simla had been requisitioned | 
the Admiralty ; but the judgment did not proceed on the footing that it had be 
acquired by the Admiralty under the power of requisition, because subseque 
to the date of the requisition an agreement had been arrived gt between t 
admiralty and the tug owners regarding the terms on which the Admiralty shou 
use this vessel and the matter was treated by the Court as arising on the footi 
of an agreement for use of the Simla by the Admiralty. The terms of the aygreeme 
provided that the owners were to pay wages and health insurance of the crew 
well as for all stores and necessary equipment of the vessel. They also took t 
risk of the sea. The Admiralty accepted war risk and agreed to provide co 
On the basis of these terms Swinfen-Eady L. J. held that the ship did not belo 
to the Admiralty. The learned Judge referred to the case of The Nile and point 
out that that case would have been differently decided if there had been an actu 
demise of the Finisterre and if sea damage had been at the risk of the Admirali 
In the case before him, the learned Judge on the terms of the agreement betwe 
the parties held that the Simla could not be regarded as the King’s ship, becat 
there was no demise of the ship to the Admiralty and sea risks were on the rt 
owner of the ship. Pickford L. J. in delivering judgment stated that he rest 
his judgment on the ground that sea risk was left on the owner and the domini 
as well as the control of the ship were not fully with the Admiralty. Bank 
L. J. observed (p. 821): 


‘*,.. itis therefore unnecessary to consider the cases, to several of which we have been referr 
in which it has been held that for certain purposes a vessel may be considered as having a d 
ownership.—the ownership of what I may call actual owner, and the ownership of the tempors 
owner. In the present case there is no question that the actual owners of the ship are 
plaintiffs in the action. The only question is whether the requisitioning of the Simla by 
Government placed her for the time being in the temporary ownership of the Government 
„as to constitute her a vessel belonging to His Majesty, and as such it is disentitled to earn salvag 
He then proceeded to hold that the ship did not belong to His Majesty. T 
test laid down in this case was applied in a later case, Admiralty Commission 
v. Page®. By this time the Merchant Shipping (Salvage) Act, 1916, had be 
passed, which by s. 1 thereof provided that notwithstanding the provisions of s. 5 


1 (1875) L. R. 4 Adm. & Eccl. 449, @ 11919] 1 K. B. 299. 
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of the Merchant Shipping Act, 1894, “Where salvage services are rendered by any ` 
ship belonging to His Majesty and that ship is a ship specially equipped with 
a salvage plant, or is a tug, the Admiralty shall. ..be entitled to claim salvage.” 
The question for determination in this case was whether the tug Conqueror was 
a ship belonging to His Majesty. ` The tug had been taken up under a charter- 
party for Government service under which the owners engaged and paid the crew 
and found stores other than coal and worked the ship, ran the marime risks, the 
Admiralty bearing risks of war and finding the coal. By letters passed between the 
Admiralty and the owners an alteration was made in the terms of the charter, the 
result of which was thatthe ship was commandeered by His Majesty, a commander 
holding His Majesty’s commission and belonging to the Royal Navy Volunteer 
Reserves wearing His Majesty’s uniform was in charge of the ship, the Admiralty 
bore all expenses of running the ship, entering articles with the crew, paying 
wages, buying ships stores, bearing all marine as well as war risks. Upon these 
facts it was held by the Court of Appeal that the tug belonged to His Majesty. 
Swinfen-Eady M. R., who was also a party to the judgment in The Sarpen, 
observed (p. 805) : l 

“A ship taken up on these terma is effectively demised to the Crown. The owners are no 
longer managers of the ship, but it is managed by the Admiralty. Under these circumstances, 
how is it possible to hold that the owners can have any claim whatever for the salvage? They 
incur no expenses, run no risks. Tbe whole of that is for the Admiralty.” 

Duke L. J. observed (p. 806): : 

‘The effect of the transactions in this case on the part of the Crown has been to vest the 
vessel, at any rate forthe period when the vesting and divesting occurred, absolutely and un- 
disputedly in the Crown as a King’s ship, with a King’s officer in command, a King’s crew in 
charge, the whole of the expenses being at the public charge through the Admiralty, and the 
whole of the risk at the cost of the public. I cannot conceive how in that state of facts it could 
be contended successfully that owners of the tug, who are ultimately entitled to have the ship 
revested in them, can be regarded as having rendered the salvage services which were here 


‘rendered, The services were rendered by His Majesty’s servants and his ship, which was at the 


risk of the State. That being so, it seems to me clear that the owners could not be entitled to 
the salvage here.” 

These decisions in my opinion establish that there may be in relation to property 
a dual ownership for a limited period of time; and it would be possible to say in 
such cases that even a person who was not.the absolute owner but had a right of 
ownership limited to that period was a person to whom the property belonged. 
No doubt these cases related to moveable property ; but I do not conceive that the 
principle is any different when we are dealing with immoveable property. The 
tests as to whether for a limited period of time a temporary ownership has been 
created is according to the cases (1) whether there is a demise of the property, 
(2) whether there is full dominion and control over the property in the demisee and 
(8) whether the risk of the property falls on the demisee, or the absolute owner. 

Applying these principles to the case of a lease of land together with the building 
for a limited period of time—particularly a period as long as 99 years—it appears 
to me that if the lease demises the land with the building and confers on the 
transferee full dominion and control over the property, the transferee taking the 
risk of the property, then, for that limited period, the lesseé is the owner of the 
property and the property can be said to belong to him. Ownership is nothing 
more than a bundle of rights in relation to property. The aggregate of rights 
constitutes absolute ownership. It may be that during a stated period some of 
these rights are vested in one person and some in others. In the case of a 


-lessor and a lessee such as we are considering, the lessee has the right of reversion 


which of course is not tangible immoveable property but an intangible thing. 


He has also a right of re-entry under the terms of the lease and he has further a 


right by covenant to claim the building upon termination of the lease or ee its 
determmation in any other manner provided by thelease. With regard toall other 
rights in the property, these vest completely in the lessee for the limited period 
of time. It seems to me that it is the lessee who is under the circumstances the 
‘owner qua at any rate those to whom he has let or sub-let such premises. It 
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is consistent with dual ownership that qua the lessee it may be 
the -owner of the property; and in any proceedings between t. 
lessee it would be possible to say that the premises belonged to t! 
to the lessee. That is not the case before me. The case hei 
the lessee and those to whom he has let the premises. I have » 
mind that qua the defendants in these two suits the premises in s 
plaintiff and to nobody else so long as the lease is subsisting. 
those premises are not excluded from the operation of the Bomb 
and Lodging House Rates Control Act, and this Court has there 
tion to entertain or try either of these suits. The result, therefor 
suits will be dismissed with costs. 

Attorneys for plaintiff: Ambubhar & Diwaryt. 

Attorneys for defendants: Manilal, Kher, Ambalal & Co. 


[Norr. Appeals Nos. 19 and 20 of 1949 were preferred by 
on the date of hearing on September 6, 1949, neither of the part 
the appeals were dismissed.—EKds.] 


Before Mr. Justice Bhagwati. 


KAIKHUSHRU JEHANGIR BATLIBOY v. BAI BACHUB 
BATLIBOY.* 


Indian Succession Act (XX XIX of 1925), Sec. 70—Will—Codictl—Re 
codictl—-Revival of will and codicil by a subsequent codicil—Revec 
codicil—Revival of will and codicil, whether affected by revocation of subs 

The testatrix made, on March 22, 1934, her first will, which she rev 
will made on May 1, 1989, and to which there were two codicils exec 
January 4, 1944, and February 28,1946. On May 6, 1946, she made her 
she revoked her second will together with its two codicils. On Januar 
trix executed a third codicil to her second will, whereby she revived her 
with its second codicil with a slight variation intheformer, On March % 
endorsement on the third codicil, saying: ‘‘I revoke this codicil.”’ 
arisen as to the effect of the revocation of the third codicil :— 

Held, (1) that the third codicil had the effect of reviving the second 
codicil, as from January 31, 1947; 

(2) that, the result of the revocation of the third codicil was that tk 
cancelled, leaving untouched the revival of the second will and its seco 

(8) that, therefore, the second will and the second codicil were ent 


ORIGINATING summons. 

Revival of a will and codicil. 

The testatrix Soonabai had three sons: Kaikhushru (plainti 
and Ardeshir (defendants Nos. 2 and 8), and a daughter Bach 
No. 1). She died on April 26, 1947, 

Prior to her death, the testatrix made a number of wills ax 
first will was made on March 22, 1984. It bore a duly executed e1 
May 6, 1946, that it was cancelled. 

On May 1, 1989, the testatrix made her second will. On : 
she made a first codicil to the will. On February 28, 1946, sh 
codicil to the same will. j 

On May 6, 1946, the testatrix made her third will, revoking all p: 
dispositions. On the same day she cancelled the first and seco; 
second will. 

On January 81, 1947, the testatrix made a third codicil to the 
provided : 

aa Bai Soonabal....hereby declare tbis to Fe the third codicil to m 
1989. 
I hercby revoke the bequest made by cl. 8 of my said will to Bach 


œ Decided, March 23, 1948. O. C. J. Suit No. 287 of 19: 
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In all other respects I confirm my said will and the second codicil thereto 


On March 27, 1947, the testatrix revoked the third codicil, by « 
its foot: “ I revoke this codicil.” 

In the circumstances the plaintiff felt a doubt whether the testatrix d 
or whether any of her testamentary dispositions was valid and effectiv 

On January 28, 1948, the plaintiff filed a plaint for taking out originati) 
for determination of certain questions. 


H. D. Banajt, with Muraban J. Mastree, for the plaintiff. 

M. L. Maneksha, with V. F. Taraporewalla, for defendant No. 1. 
M. M. Jhavert, for defendant No. 8. 

Defendant No. 2 in person. 


Ruacwati J. This is an originating summons taken out for the 
determining the effect of the revocation of a codicil by the testatrix or 
1947. The testatrix made and published her first will on March 22, 19 
after on May 1, 1989, she made and published her second will (hereina; 
to as“‘the second will”) wherein she stated at the outset that she there 
all wills, codicils and other testamentary dispositions theretofore made 
declared that to be her last will and testament. On January 4, 1944, si 
published a first codicil to the second will and she made and published 
codicil to the second will on February 28, 1946, (hereinafter referred 
second codicil”). On May 6, 1946, she made and published her third 
the very same day she cancelled by an endorsement written at the 
various documents, the first will, the first codicil to the second will and 
codicil. In the third will which she made and published on May € 
again stated at the outset that she thereby revoked all wills, codicil: 
testamentary djspositions made by her and declared that to be her Is 
testament. The effect of this third will therefore was to revoke all 
wills and codicils which she had made and published theretofore and 
will was the only testamentary disposition which survived on May 6, 1 
though no endorsement of cancellation was made on the second wi 
case of the first will and the first and the second codicils to the seco 
effect of the provision hereinbefore mentioned in the beginning of th 
was that the second will also was revoked and the third will remain: 
testamentary disposition on May 6, 1946. 

On January 81, 1947, the testatrix made and published a documen 
described as the third codicil to her “will dated the 1st May 1989”. S 
that document to be the third codigil to the second will. She r 
bequest made by cl. (3) of the second will to Bachubai and in all ot! 
she thereby confirmed her said will and the second codicil thereto. All 

ppearing before me are agreed that the effect of this third codicil to 
wil (hereinafter referred to as “the third codicil’) made and published 
81, 1947, was that the second will and the second codicil thereto were . 
republished with the modification thereby effected, viz. the revocat 
bequest made by cl. (3) of the second will to Bachubai. 

On March 27, 1947, the testatrix made an endorsement at the { 
third codicil :—“I revoke this codicil”; and the question that has arise 
is what is the effect of this revocation made on March 27, 1947: T 
is one of the sons of the testatrix and the defendants are the daughte 
other sons of the testatrix. The plaintiff has contended that by the 
of the third codicil the testatrix not only revoked that codicil but also : 
second will and the second codicil thereto which had been revived and 
by that codicil and that there was therefore an intestacy. Defend: 
on the other hand, has contended that the revocation of the third 
effective only in so far as it revoked the codicil and nothing further. 
the effect of revoking the second will and the second codicil thereto 
been revived and republished by the third codicil. She also conten 
the Court came to Tie conclusion that the revocation of the third c 
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manner above mentioned had the effect of revoking the second will and the seco! 
codicil thereto, the intention of the testatrix was certainly not to die intesta 
but-the revocation of the third codicil had been made by her with an intention 
revive the third will. If per chance the Court came to the conclusion that t 
third will could not be revived under the circumstances attendant upon t 
revocation of the third codicil, she invoked the doctrine of dependent relati 
revocation, and contended that in so far as the intention of the testatrix to revi 
the third will could not be effectuated, the revocation of the third codicil should 
treated as of no effect and that by reason thereof the second will and the seco: 
codicil thereto should be treated as operative and should govern the dispositi 
of the estate and effects left by the deceased. A further contention was al 
taken up by defendant No. 1 and it was that in the event of it being held that t 
second will and the second codicil thereto were revoked by the revocation of t 
third codicil, the third will was not revoked by such revocation made by the endor: 
ment written across the same and that the third will stood and was effective a 
operative as the last testamentary bape of the testatrix. Defendant No. 
appeared in person and submitted to the orders of the Court. Defendant No. 
appeared by counsel and supported the plaintiff in his contention that there w 
an intestacy. 

As I have stated before the question that I have to determine is what is t 
effect of the revocation of the third codicil by the endorsement as it was made 
the foot thereof on March 27, 1947. There is no doubt that by the execution 
the third codicil the second will and the second codicil thereto were revived a 
republished. The dispute, however, between the parties is what is exactly t 
effect of this revival or republication of the second will and the second codi 
thereto. 

Counsel for the plaintiff. drew my attention to several authorities in connecti 
with the revival or republication of an earlier will by a subseqyently execut 
codicil. In Rogers and Browning v. Pittis! Sir John Nicholl observed (p. 8' 

‘* ,.[ apprehend it to be clearly settled, that making a codicil toa will, republishes that ` 
....that the republication of a former will supersedes one of a later date and re-establis 
the first.” 

Then further (p. 88): 

“Secondly, the republication ofa willis tantamount to the making of that will de novo 

brings down the will to its own date, and makes it speak, asit were, at thattime. In short, the: 
ao republished, is, to all intents and purposes, a new will”. 
To the same effect are the observations of their Lordships of the Privy Coun 
in Chhatra Kumari Devi v. Mohan Bikram Shah? where their Lordships say tt 
the effect of the execution of the third will in that case was the revocation of t 
second will and the revival of the first will. A case more analogous to the prese 
one before me was the case of Baker, In re: Baker v. Baker. In that case a ¥ 
and a codicil had been made by the testatrix in 1898. This will and codicil we 
revoked a will made in 1907. In 1911 the testatrix made a codicil to t 
will of 1907 and in 1921 she executed a third codicil which referred only to t 
will and codicil of 1898, altered some of the provisions of the will and otherw 
confirmed the same, much in the same terms as we find here in the third codi 
executed by the testatrix on January 81, 1947. The further codicil which w 
executed by the testatrix on October 11, 1921, was in the following terms : 

“I,....make a second codicil to my will dated February 21, 1898, to which I made a f 
codicil on the 21st of February 1893...” 


And after making some change in the provisions of the will she declared : 

“In all ether respects I contirm my said will and codicil.” 
On an appreciation of the true position as it obtained the Court held that t 
effect of the codicil of 1921 was to revoke both the will of 1907 and the codi 
of 1911 and to revive the will and codicil of 1898. The result of that was 
displace the second will and to restore the first. It became both the first a 


1 (1822) 1 Addeme. Ecel. Rep. 80. 8 [1929] 1 Ch. 668. 
2 (1981) 88 Bom. L. R. 1890, 1886, P.C. 


wuwu Lave LU Consider only tos document, viz. the third codicil. admit the same 
to probate, annexing thereto merely for the purpose of reference the two earlier 
documents, viz., the second will aad the second codicil thereto. It would be only 
one document of which probate would be granted though there might be an 
annexture thereto in the shape of those two earlier- documents. 

The contention of the plaintiff has been that the effect of the execution of the 
third codicil was to bring into existence only that document and nothing else 
though by reason. of the incorporation by reference therein of the two earlier 
documents, viz. the. second will and the second codicil thereto the testamentary 
provisions which the testatrix had made in those two earlier documents were made 
part and parcel of the testamentary disposition made in the third codicil. It 
is therefore contended by counsel for the plaintiff that when this codicil, viz. 
the third codicil, was revoked, not only was that codicil revoked but also were 
revoked therewith the second will and the second codicil thereto, and the result of 
it according to his submission was that there was an intestacy. The third will 
had been already revoked by the execution of the third codicil and there was no 
question of its being revived in any manner whatever. That being the position, 
not only was the third will inoperative having been revoked earlier but the second 
will and the second codicil thereto also became inoperative, there was no testa- 
mentary disposition of the testatrix which survived and there was an intestacy, 

- Counsel for defendant No. 1 has seriously contended that the effect of the 
` revocation of “this codicil” cannot be that the second will and the second codicil 
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thereto were also revoked thereby. He has urged that whatever might have been 
the position in England prior to the enactment of the Wills Act and here prior 
to the enactment of the Indian Succession Act (XXXIX of 1925), the position 
is now governed by the explicit terms of s. 70 of the Indian Succession Act which 
Says : 

“No unprivileged will or codicil, nor any part thercof, shall be revoked otherwise than by 
marriage, or by another will or codicil, or by some writing declaring an intention to revoke the 
game and executed in the manner in which an uprivileged will is hereinbefore required to be 
executed, or by the burning, tearing or otherwise destroying the same by the testator or by 
some person in his presence and by his direction with the intention of revoking the same.” 


By way of comparison and in order to sustain his position he has also drawn my 
attention to s. 78 of the Indian Succession Act, sub-s, (Z) of which says : 

“{1) No unprivileged will or codicil, nor any part thereof, which has been revoked in any 

manner, shall be revived otherwise than by the re-execution thereof, orby a codicil executed 
in manner hereinbefore required, and showing an intention to revive the same.” 
It is conceded that there is no question of any implied revocation of a will or a 
codicil after the enactment of s. 70 of the Indian Succession Act. No authori- 
ties are needed for this proposition, but a similar situation had arisen in England 
under the provisions of the Wills Act and had been considered by the learned 
Judges of the Probate Court. A reference may be made in this behalf to the 
observations of Lord Penzance in Black v, Jobling! and In the Goods of Suvage® where 
his Lordship categorically stated that after the enactment of the Wills Act the 
only thing which the Court need look to is whether the words of the statute which 
are imperative have been complied with. Under the statute if is necessary to 
establish an intention to destroy. There cannot be any revocation by necessary 
implication. The revocation can only be by one or the other of the modeswhich are 
specified in the statute, and so far as we are here concerned, these modes are 
specified in s. 70 of the Indian Succession Act. The only way in which an un- 
privileged will or codicil can be revoked have been specified there to be (1) marriage, 
(2) another will or codicil, (8) some writing declaring an intention to revoke the 
same and executed in the manner in which an unprivileged will is required to 
be executed, or (4) the burning, tearing or otherwise destroying the same by the 
testator, etc. If the mode adopted by the testatrix is not one of the four modes 
which are prescribed in s. 70 of the Indian Succession Act, the revocation of the 
sg e will or codicil cannot be brought about. 

have therefore got to consider in the light of the above what is the effect of 
the revocation of “this codicil’? as it was made by the testatrix on March 27, 
1947. Without anything more, having regard to the strict terms of s. 70 of the 
Indian Succession Act, I would come to the conclusion that it was “this codicil”, 
viz. the third codicil which was revoked by the endorsement made by the testa- 
trix on March 27, 1947. Even though by the terms of the third codicil the second 
will and the second codicil thereto were revived or republished as of January 
31, 1947, those two documents were not in terms revoked by the testatrix when 
she made the endorsement on March 27, 1947. If the terms of s. 70 of the Indian 
Succession Act have got to be strictly complied with, “the same” meant not only 
the third codicil but also the second will and the second codicil thereto, if all these three 
documents were intended to be revoked and were revoked. The only way in 
which one can gather the intention of the testatrix is by looking at the terms 
of the revocation as appearing in the endorsement made by her on March 27, 
1947. If it was her intention also to give a go-by to and to revoke the earlier 
documents which had been revived and republished by the third codicil, it was open 
to her to say so in so many terms, As there is no implied revocation after the 
enactment of s. 70 of the Indian Succession Act, whatever the testatrix did 
had not the effect of revoking these two earlier documents, viz. the second will and 
the second codicil thereto. 

There is, however, a further aspect of this question which may be considered 
here by me and it is this. If as I have stated before, the effect of the revival or 
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the republication of the two earlier documents, viz. the second will and the second 
codicil thereto, was to bring into existence on January 81, 1947, those two docu- 
ments along with the third codicil there would come into existence three separate 
documents, each one of which would have to be taken into account and taken 
into consideration by the Court in its testamentary and intestate jurisdiction 
while admitting the same to probate. If this were the true position, then certain- 
ly the endorsement made by the testatrix on March 27, 1947, was not effective to 
revoke anything more than the third codicil. The two earlier documents have not 
been referred to by her in this endorsement of cancellation and would certainly 
continue to be effective and operative, not having been revoked in accordance 
with the strict provisions of s. 70 of the Indian Succession Act. The effect as 
contended for by the plaintiff could only be achieved if the result of the execution _ 
of the third codicil was, asithas been otherwise contended, to, as it were, re-write in 
the body of the codicil the two earlier documents, viz. the second will and the second 
codicil thereto, so as to speak from the date of the execution of the third codicil, 
viz. January ’81, 1947. the Court in those circumstances would have to admit 
to probate only the third codicil, annexing thereto because of their being incor- 
porated therein by reference the two earlier documents, viz. the second will and 
the second codicil thereto, the effect of the endorsement on March 27, 1947, in the 
terms which have been adopted by the testatrix would have the effect of revoking. 
-all the three documents which were incorporated in this one document, viz. 
the third codicil. In my opinion, however, this position as it has been contend- 
ed for by counsel for the plaintiff is not the true position. There is no doubt a 
revival of the second will and the second codicil thereto. There is also, 
as it has been otherwise stated, a republication of the second will and the second 
codicil thereto by reason of the confirmation of the terms thereof in’ the third 
codicil. Nonetheless they are independent documents which once having been 
revoked haveehad life put into them once again and have been revived or re- 
suscitated or as it is said republished as of January 81, 1947.° Nonetheless they 
are the very same documents though speaking as of a later date. It is not a 
mere question of soc of expression which might be used by the testatrix 
when she was executing the third codicil. What she was in effect doing by making 
those provisions in the third codicil was to, as it were, re-write those documents 
with only this change that the provisions therein were brought to date and the date 
of the re-writing of those earlier documents was January 81, 1947. Those were 
the two documents, viz. the second will and the second codicil thereto, which were 
by virtue of the provisions of the third codicil re-written by her on this date 
January 81, 1947, with only the effect of making the testamentary dispositions 
contained in those documents to speak from the date January 81, 1947, and not 
the earlier dates ‘on which the same had been executed. If that is the position, 
then certainly three independent documents were brought into existence on 
January 81, 1947: (1) the second will dated May 1, 1989, but with the re-writing 
thereof and the bringing down of the provisions thereof to the date January 
31, 1947, (2) the second codicil to the second will dated February 28, 1946, 
again with the above effect of bringing the same to January 81, 1947, and (8) the 
third codicil to the second will which spoke from and with effect from this very 
date January 81, 1947, but with the alteration which had been introduced therein 
by reason of the deletion of the legacy in favour of Bachubai contained in cl. 
(3) thereof. All these three documents came into existence on January 81, 
1947, and they, were independent documents so far as the execution of those 
documents and the testamentary effect thereof be concerned though they were 
part and parcel of the testamentary dispositions of the testatrix, they being her 
testamentary dispositions which would come into effect after her death as regards 
ser e properties moveable and immoveable were left by her at the time of 

er death. 

In connection with this argument of his, counsel for the plaintif drew my 
attention to a passage from Halsbury’s Laws of England, Vol. XXXIV, p. 98, 


para. 186, w the confirmation of will by codicil and the effect thereof are 
referred to : | a 


| 
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“ The effect of a confirmation of the will-by a codicil is for many purpo 
dispositions of the will down to the date of the codicil and to effect the same d 
testator’s estate as if the testator had at that date made a new will containing 
sitions as the original will.” 


There is no quarrel whatever with this proposition as it has been enu: 
passage from Halsbury. The effect of the confirmation is no doubt t 
mentary dispositions contained in the document which has been tl 
are brought up to the date of the execution of the subsequent cod 
if a new will containing the same dispositions as the original will h: 
on the subsequent date, but this effect which is laid down of the 
of the earlier will by the later codicil is not that the earlier docume 
firmed does not exist as an independent document. It is not as 


-treated as nought or as having not existed at all, and as being inc 


written within the terms of the new codicil which has been execu 
for the plaintiff further relied upon the observations of their Lor 
Privy Council in Goonewardene v. Goonewardene! where their Lord: 
consider the effect of the confirmation of a will by a codicil and | 
(p. 808): 

“the effect of confirming a will by codicil is to bring the will down to the d 
and to effect the same disposition of the testator’s property as would have bee 
testator had At the date of the codicil made a new will containing the same d 
the original will but with the alterations introduced by the codicil.” 
They further quoted with approval the language used by North J. i 

ion: Dudley v. Champion? where the learned Judge observed tl 
was to make a devise in the will “operate in the same way in which | 
operated if the words of the will had been contained in the codicil c 
On the strength of these observations of North J. quoted with app1 
Lordships of the Privy Council, it was argued by counsel for the plg 
effect of the execution of the third codicil on January 81, 1947, + 
words of the original second will and the second codicil thereto shou 
to have been contained in the third codicil executed on January | 
therefore with the revocation of that third codicil those words con 
second will and the second codicil thereto should also be deemed t 
I cannot accept this contention of counsel for the plaintiff. Wha 
ships of the Privy Council had to consider in the case before them ` 
the effect in regard to the property left by the deceased testator of th: 
of the will by a codicil. There were certain monies which had bee 
the testator on mortgage bond or promissory notes and the quest 
Lordships had to consider before them was whether the settled legac: 
monies which stood invested by the testator on mortgage bond c 
notes on August 9, 1927, which was the date of the execution of tl 
codicil. The only thing which they decided, and with great re 
was that the effect of the confirmation of the will by the codicil wa: 
earlier will speak as of the date of the codicil, viz. August 9, 1927, £ 
vations of North J. which their Lordships quoted with approval in 
the judgment have also to be read in the same light. What has got to 
in those cases where there is the confirmation of an earlier will by 
codicil is what is the effect of such confirmation or revival or re] 
the earlier will gua the properties left by the deceased testator or 
the only thing which has been decided by their Lordships of the 
is that the property left by the deceased has got to be taken in con 
aré the testamentary dispositions thereof as of the date of the publ 
later codicil. That is the only scope of the decision and no more. 
of the type which has arisen before me, viz. whether the effect of- 
the republication of the earlier documents was to put life into them 
them into existence independently though as of a later date toge 
later codicil which has been executed and which has had the effect o 


1 [1981] A. I. R. P. C. 807. 2 [1893] 1 Ch. 101. 
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publication or was merely to bring into existence only one document, viz. 
iter codicil which has been executed incorporating therein by reference thc 
r documents which may be considered to be revived or republished thereby. 
10t before their Lordships, and I do not. read these observations of thei 
hips as inm any manner militating against the position which I have enun- 
1 in the earlier part of my judgment. 

support of his contention counsel for the plaintiff further relied upon the 
vations of Sir J. Hannen in James v. Shrimpton: In that case the testator 
ited a will on October 12, 1871, and subsequently married on July 8, 1872. 
1e occasion of his marriage he executed a codicil to his will whereby he made 
vision for his wife and in all other respects revived, ratified and confirmec 
ill. The wife died on December 28, 1874. In May 1873 the testator pro- 
l before his house-keeper a sealed packet which contained the will, but which 
subsequently discovered not to contain the codicil. He had made decla- 
is throughout the latter part of his life that he adhered to the will. On hi: 
ı the codicil could not be found -and it was presumed to have been destroyed. 
question that arose for the consideration of the Court was whether the 
iction of the codicil upon which the revival of the will depended had left the 
noperative. The learned Judge came to the conclusion on the facts provec 
e him that it was not the intention of the testator to leave the will inopera- 
yut his idea was that the will having been brought into existence can remair 
notwithstanding the destruction of the codicil. While considering whethe1 
ould grant probate of the will and codicil on the presumption that what th 
sor had done had not been done animo revocandt, the learned Judge mad 
‘ollowing further observations (p. 482): 

Where there has been aphysical destruction of a testamentary paper the Court has ofte: 
walled upon to form an opinion as to the intention of a deceased at the time he dic 
t. In this case I have come tothe conclusion thatthe testator destroyed the codicil wit! 
mtion of fevoking the will, and that the Court should give no more effect to the act tha! 
Id do if the testator had destroyed the paper under a mistake as to the instrument he wa 
ying. it was done under a misconception of the effect of the act; it was not done anfm: 
ndi.. 

iS argued from these observations of the learned Judge that if proof of the 
tor’s intention was not forthcoming as it was forthcoming in that case thc 
; would have come to the conclusion that the destruction of the codicil was 
with the intention of revoking the will, and therefore in the case before me alsc 
uld come to the conclusion -that revocation of the third codicil was done by 
əstatrix with the intention of revoking the second will and the second codici 
to. There are two answers to this argument of counsel for the plaintiff. The 
3 the terms of the endorsement at the foot of the third codicil. In terms 
estatrix has stated “I revoke this codicil”. Her intention is as clear as 
ean be. She had not the intention of revoking any other testamentary dis- 
on which she had made either originally or by .way of revival or republi- 
1 thereof. The second answer is to be found in the foot-note in Mortime 
robate Law and Practice, p..201. At p. 201 the position has been stated 
| on the decision of Sir J. Hannen in James v. Shrimpton in terms which ) 
mentioned above.. The foot-note, however, adds (p. 201): 

This case does not expressly decide that a revoked will, which has been revived by 
sil, can be rendered inoperative by subsequent destruction of the codicil by the testato 
16 intention not only of revoking the codicil, but also of revoking the will. This questior 
herefore be regarded as unsettled, but, since the statyte was designed to abolish not onl: 
I by implication, but also revocation by implication, would perhaps be decided in th 
ve.’ 


ae the passage from Mortimer on Probate Law and Practice at p. 15€ 


jection 29 of the Wills Act A TTR that no will or codicil or any part thereo 
re revoked otherwise than in manner there prescribed, and it has been held that, havin; 
‘to the provisions of this section, it is no longer competent for the Court to hold tha 


1 (1876) 1 P. D, 481, 489, 
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a properly executed testamentary paper, whether will or codicil, can be revoked 
manner than by the methods stated therein.” 


I need not repeat the various considerations whichI have urged before 
to s. 70 of the Indian Succession Act and am of the opinion that this 
complete answer to this contention of counsel for the plaintiff. 

Under the circumstances which I have stated above, I have con 
conclusion that the revocation of the third codicil by the endorsemer 
the foot thereof by the testatrix on March 27, 1947, had the effect c 
that codicil and that codicil only and not the second will and the sec 
thereto -which were revived and republished by the execution of that 
January 81, 1947, and brought down to that date January 31, 1947. 
conclusion of mine, there would be no intestacy but the second will 
second codicil thereto would be the testamentary dispositions of th 
entitled to probate. 

I cannot, however, rest content with merely recording this conclusic 
The matter is likely to go to a higher tribunal having regard to the sta: 
the parties, and I therefore deem it necessary to record my opinion 
the other argument based on the doctrine of dependent relative revoca 
has been addressed to me by counsel for defendent No. 1. The a 
this. At the time when the testatrix revoked the third codicil by r 
endorsement at the foot thereof on March 27, 1947, she had no animu 
so far as the second will and the second codicil thereto were concert 
that was going to be the effect, the Court should hold by reason of the 
of this doctrine of dependent relative revocation that the revocation of 
codicil itself was inoperative. The doctrine of dependent relative rev: 
been thus enunciated in Halsbury’s Laws of England, Vol. XXXIV, {Į 
127. The position would be more clear if I also quoted a passage fron 
on the preceding page : 

‘Revocation by destruction, or obliteration, or by subsequent will or coi 
conditional, and if the condition in question is unfulfilled the revocation fails and the 
before such revocation, remains operative.” 

Then para, 127: 

“In particular, revocation may be relative to another disposition which has i 
made oris intended to be made, and so dependent thereon that revocation is) 
unless that other dispositicn takes effect.” 


It has been stated in para. 5 of the written statement of defend 
that when the testatrix revoked the third codicil on March 27, 194, 
it under certain circumstances and facts therein mentioned, the inter 
being as therein stated to treat as operative the third will. If the int 
to keep the second will operative, it would be to have as operative a 
position which had already been made. If the intention was to kee] 
will operative, the intention would be to keep operative a testamentary 
which was intended to be made, because the third will had by that 
revoked by the revival or republication of the second will-under th 
the third codicil. This is the manner in which the doctrine of depende 
revocation is sought to be brought to the aid of defendant No. 1 in ord 
the possible contingency of an intestacy. All this, however, would requ 
as regards the circumstances which were attendant upon the revocation c 
codicil by the testatrix on March 27, 1947. If these circumstances were 
required to be gone into, they would entail taking evidence in Court 
the exact intention of the testatrix when she made that endorsement ı 
of the third codicil on March 27,1947. Counsel for the plaintiff, how 
before me that even in that contingency no oral evidence of the inte 
ever be allowed to beled. He relied upon a passage from Jarman on 
edn., p. 179: f 

“If a testator makes two wills, the second of which revokes the first, and ther 
second will for the express purpose of setting up the first, he fails in his object; for r 
of his intention is not admissible in order to give effect to that object,” . 


- 


L be made with all reasonable and due diligence ; 
that the plaintiff was, therefore, entiled to succeed. 
ere there is an authority given by the principal to the agent to effect an insurance 
name, where the agent not merely carries out the instructions of the principal to 
the policy of insurance but incurs further liabilities as commission agent or as bailee 
pect of the goods which have been so entrusted by the principal to him and incurs 


* Decided, March 4, 1948. O.C. J. Suit No. 1681 of 1944, 
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costs, charges and expenses in connection with the same which he would by reason of the 
agent’s lien or the bailee’s lien on the goods be entitled to recover as against and from the 
goods, be cannot be said to have no insurable interest in the goods in respect of which he 
effects the policy of insurance. 


Suir to recover damages for loss of goods at sea. 

Ramji Karamsi (plaintiff) was a muccadam and shipping and forwarding 
agent at Calicut, 

Two Sada Ramdas Vasanji and Ranchhoddas Moolji, living at Poonani, 
had each a aac of 800 and 155 bags of cocoanuts respectively lying at Calicut 
awaiting shipment to Bombay. They engaged the plaintiff as commission agent 
to forward the cargo to Bombay by boat after insuring it against perils of the sea. 

The plaintiff first insured the goods with the Unique Motor and General In- 
surance Company, Limited (defendants), and paid the insurance premia. The 
policy of insurance, which was dated April 21, 1948, contained inter alia the 
following condition : 

“The adjustment of all losses and other matters relating to this insurance shall in like manner 
be agreeable to the tenor of this policy, but no claim will be admitted unless properly made and 
proved within 40 days from the date hereof.” 

The plaintiff next arranged to send the cargo by a country craft called “Karimi” 
to Bombay, and paid the freight. The cargo was loaded on “Karimi” on April 
28 and the boat sailed on April 24. 

The boat never reached Bombay. It met with rough sea on the way near 
Mulgaon, struck against a rock, and foundered with the cargo with all men on 
board except one. 

The loss came to the knowledge of the plaintif on May 80, 1948, when he 
wrote to the defendants as follows : 

“I came to understand through my vessel brokers that ‘Karimi’ is total lost with eight 
sailors due to the recent storms and rough sea. 

Kindly do needful and take necessary actions if any injuries effected to thé above vessel.” 

. On May 81, 1948, the defendants replied as follows : 

“In response to your letter of the yesterday’s date we have to request you to inform us the 
place and port where the above mentioned craft met with the acoident that arrangements can 
be made. ü 

On hearing from you we shall do the necdful in the matter,” 

The plaintiff was prompt in his reply to the above letter. On May 81, 1948, 
he wrote thus: 

“Regarding the above vessel I have to inform you that my brokers have received a tele- 
gram from Veraval sent by Esmail Sakoor bn 29th inst. Which reads as: ‘Regret Karim: 
total lost with eight sailors inform merchant collect remaining freight send here no information 
of Farooki please enquire wire.’ ; 

Any how I am.trying to get further particulars in the above matter and shall revert on 
hearing the same.” 

On June 8, 1948, the plaintiff again wrote as follows : 

“I understand from a message received to my vessel broker that the above vessel was lost 
and sunk near Mulgaon, which please note.” 

On the very next day, i.e. June 4, 1948, the plaintiff sent a bill : 

“Claim under Policy No. 2189, dated April 21, 1943, C/C Karimi. Tindal Hira from Calicut 
to Bombay. 

To value of 455 bags moist ERENT as per the above policy Rs. 4850-0-0.” 

The bill was accompanied by a letter of even date stating : 

“I beg to submit herewith my claim bill in duplicate for Rs. 4,850 only forthe 455 bags moist 
cocoanuts shipped tc Bombay per the above vessel under Policy No. 2189 of 21-4-48 and which 
was sunk near Mulgaon. 

Kindly arrange for an early payment of the same. 

Any further vouchers required for the settlement of tie above claim would be sent to you 
on hearing from you. 

I hope the above claim is in order and acknowledge receipt.” 

Further letters followed from the plaintif, but the defendants maintained 
silence till December 17, 1948; when they wrote as follows ; 


b 
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“From the papers submitted by you, it appears that Satmi {s dated April 29,1948. So the 
craft must have sailed after that date. ' i 
~ This risk was covered by us on April 20, 1948. So the craft has actually started Jater than 
7 days and thus has committed a breach of warranty No. 8 of our policy. 
i The intimation of the claim was given to us after 40 days, thus violating another clause of 
t policy, A 
Hence your claim cannot be admitted by us,” 
Further correspondence ensued between the parties. 
Eventually, on November 28, 1944, the plaintiff filed a suit to recover Rs. 


4,850 from the defendants, alleging as follows :—~ 


“ The plaintiff submits that the claim was made by the plaintiff's letter dated June 4, 1048, 
and that the said claim was properly made and the fact that it was not made within 40 days 
does not invalidate the same. The plaintiff further submits that the said stipulation asto time is 
not absolute and the obligation of the plaintiff was to make the claim within reasonable time 
after he came to know of the loss and due regard should be had to the sources of information 
regarding the circumstances attending the said loss.” 

In their points of defence the defendants contended, among other things, that 
the plaintiff did not make any claim under the policy of insurance by his letter 
dated May 80, 1948, and that the claim was not properly made or was made or 
proved within 40 days of the date of the policy. They denied the plaintiff’s sub- 
mission that the fact that the claim was not made within 40 days did not invali- 
date the claim. They further denied that the stipulation as to time was not 
absolute and that the obligation of the plaintiff was to make a claim within 
a reasonable time after he came to know of the loss. 

The suit was heard by Bhagwati J. 


R. M. Hathi, for the plaintiff ` 
J. M. Shelat with J. M. Gandhi, for the defendants. 


Buaawarı J. [After narrating facts the judgment proceeded.] The first 
point which has been seriously agitated before me is whether the plaintiff had an 
insurable interest in these goods. It was urged by Mr. Shelat for the defendants 
that the plaintiff was merely an agent, having no insurable interest in these goods. 
His employment was merely for the purpose of handling these goods with a view 
to ship them in a country craft, take out an insurance policy against them and 
forward the same to his principals Ramdas Vasanji and Ranchhoddas Moolji. 
Mr. Hathi for the plaintiff, on the other hand, urged that the plaintiff was not 
merely an agent handling the goods in the manner suggested by the defendants. 


‘He was a commission agent doing the work of shipping and forwarding agent. 


He was a bailee or in any event an agent who was instructed and authorised by 
Ramdas Vasanji and Ranchhoddas Moolji to effect the insurance of these goods 
in his name, that he had in any event an insurable interest in these goods, if no 
more, at least to the extent of the freight cha which he had paid ‘in connec- 
tion with the goods, the insurance premia which he had paid in effecting insurance 
thereof and the commission which he earned in the execution of the commission 
agency. Having got that interest, it was urged by Mr. Hathi for the plaintiff, that 
the plaintiff was entitled to maintain this suit against the defendants, the only lia- 
bility of his being after recovery of the same from the defendants to hand over to 
his principals Ramdas Vasanji and Ranchhoddas Moolji the balance of the monies 
so recovered after deducting the monies which they, the principals, owed to him in 


‘connection with the work which he had done for them as their commission agent. 


Mr. Shelat drew my attention to certain passages from Halsbury’s Laws of 
England, Hailsham Edition, Vol. XVIII, in support of his contentions. He drew 
my attention to a passage at p. 218, para. 298, as under : 

‘In particular a person is interested in a marine adventure when he stands in any legal 
or equitable relation to the adventure or to any insurable property at risk therein, in consequence 
of which he may benefit by the safety or due arrival of insurable property, or may be preju- 
diced by its loss, or by damage thereto, or by the detention thereof, or may incur liability in 
respect thereof.” 

L, R.—4 
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Again a passage in para. 294, at the same page: 

The assured, In order to recover under a policy, must be interested in the subject-ma 
insured at the time of the loas,...” 

He drew my attention to another passage at p. 890, para. 562: 

-““Where there is a general averment of interest in the entire subject-matter insured, 
plaintiff who proves an interest in part may recover pro tanto.” 

He also drew my attention to a passage from Porter’s Laws of Insurance, | 
edn. (p. 59) : 

“Agent insuring consignee—A person insuring as agent for another cannot recover 1 
principal on the policy.” 

He also relied upon the observations of Willes J. in Seagrave v. Unton Mar 
Insurance Co. (p. 820): 

“We are not aware that it has ever been held that a mere agent, without possession or 
has an insurable interest to the extent ofthe value of the goods, simply because his name app 
in the bill of lading instead of that of his principal ; and the general rule is clear, that, to co: 
tute interest insurable against a peril, it must be an interest such that the peril would by 
proximate effect cause damage to the assured.” 

Relying upon these authorities Mr. Shelat submitted that on the facts of this c 
as established on the evidence tendered before me the plaintiff had no insura 
‘interest in the goods the subject-matter of the suit policy. 

Mr. Hathi, on the other hand, drew my attention to other passages from H. 
bury’s Laws of England, Hailsham Edition, Vol. XVIII, particularly, the pass 
occurring at p. 208, para. 277: 

“From the introductory clause of Lloyd’s policy itis apparent that the policy may be efi 
ed in the name either of the assured, or of the broker, or of an agent of the assured whethe 
not he employs a broker. Such broker or agent need not, however, be described in the polic 
broker or agent, and the action on the policy may be brought either in the name of the ass’ 
or in that of such broker or agent.”’ 

Amongst other authorities in support of this proposition, there is the case 
Provinctal Insurance Company of Canada v. Leduc*, where their Lordships obser 
(p. 244) : 

Mr. Justice Badgley appears to have overlooked the evidence of Jean Baptiste Vign 
when he stated that his interest in the insurance money did not exceed one-half share the) 
It is clear that an agent who insures for another with his authority may sue in his own name.” 
He also relied upon Kanji Dwarkadas v. Haridas, and the passage occur 
‘therein (pp. 1215, 1216) : 

‘The learned counsel for the defendants in support of his contention cited several pass 
from the Encyclopaedia of the Laws of England on the subject of insurable interest. The pas 
which was not cited and which I think correctly summarizes the authorities on the subject ; 
page 587 of Vol. VIII of the Encyclopaedia. It is there stated, ‘Besides the foregoing diffe 
kinds of ‘assured’ who can enter into a policy, policies can also be effected by agents for 
assured.’ In order to do so, agents must have an authority from their principals,—exp 
implied or ratified.” 

- The law on this head is summarized to the same effect at p. 52 of Porter’s La 
of Insurance, 2nd Edn. 


A common carrier, a factor, a broker, a pawn broker, and a wharfinger have 
insurable interest in the goods entrusted to them. If they insured their goods 
‘the full value, they are entitled to recover the same from the insurer, and 
recovering they would be entitled to satisfy their own claims, if any, and to h 
‘the balance as trustees for the real owner of the goods. See Sideways v. Toc 

He also drew my attention to some passages from Porter’s Laws of Insuran 
8th Edn, (p. 56) : 

‘“‘Batlees.—A common carrier, pawnbroker, factor, broker and wharfinger have an insur 
interest in the goods entrusted to them ; but if they insure the goods to their full value 
receive it, they will, after satisfying their own claims, be trustees of the balance for the 
owners or bound to repay the overplug.” 


1 ee L.-R. 1 C. P. 806. 8 (1911) 18 Bom. L. R. 1211. 
2 (1874) L. R. 6 P. C. 224. 4 (1818) 2 Stark. 400. 
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and (p. 61) 
‘Commission agent.—A commission agent is to all the world but his principal for all intents 

and purposes the owner of the goods, and in an insurance in his own name on the goods, if the 

policy was so intended, he can recover the full damage, and not merely the amount of advances 

on the goods, with interest, and the mercantile commission and charges as factor.” 

and (p. 69) : 

“Covenant to insure.—A covenant to insure gives an interest, and it has been decided that 

where the covenant was to insure two sets of premises held for different terms for € 2,000, the 
obligation to insure in that amount continued after the expiry of the shorter term.” 
Relying upon these authorities Mr. Hathi submitted that on the facts of this 
case the plaintiff had authority from his principals Ramdas Vasanji and Ran- 
chhoddas Moolji to effect the insurance of these goods, that he had incurred va- 
rious costs, charges and expenses in connection with these goods in the course 
of the transhipment thereof from the country craft by which they originally came 
to the country craft “Karimi” at Calicut, that he had paid the freight to the owner 
of the country craft “Karimi” at Calicut for transporting these from Calicut 
to Bombay and that he had paid the insurance premia to the defendants against 
the policy of insurance which he effected, viz. the policy in suit. He therefore 
argued that the plaintiff had an insurable interest m these goods to the extent 
of those charges if no more and that under the circumstances he was entitled to 
maintain this suit, the only liability upon him, in the event of his recovering the 
full amount of the claim from the defendants, being to hand over the balance 
to his principals, Ramdas Vasanji and Ranchhoddas Moolji, after deducting 
therefrom the dues from them to him as also the costs, charges and expenses 
which he may not be able to recover from the defendants in the matter of the claim 
which he prosecuted against them. 

On a consideration of these rival contentions I have come to the conclusion that 
the plaintiff had an insurable interest in the goods at the time when the policy 
was effected as also at the date of the loss. No doubt the authorities which have 
been relied upon by Mr. Shelat lend some support to his contention that until 
the plaintiff established that he was the owner of the goods, he would not be able 
to contend that he had an insurable interest in the same, and that the contract 
of insurance being a contract of indemnity, the plaintiff could not say that he was 
damnified in the sum of Rs. 4,850 unless and until he also showed that he was put 
to the loss in the manner contended by the plaintiff. This is, however, the gen- 
eral position. There are transactions entered into by the owners of goods through 
mere brokers who act as their agents in the matter of the taking out of the poli- 
cies of insurance from the insurers. An agent acting merely a$ such even though 
he took out the policy in his own name would not be entitled to sue on the policy 

because he would by no stretch of imagination- be said to have an insurable ~ 
interest in the goods which he had insured with the insurers. Where, however, 
there is an authority given by the principal to the agent to effect an insurance 
in his name, where the agent not merely carries out the instructions of the prin- 
cipals to effect the policy of insurance but incurs further liabilities as commission 
agent or as bailee in respect of the goods which have been so entrusted by the 
principals to him and incurs costs, charges and expenses in connection with the 
same which he would, by reason of the agent’s lien or the bailee’s lien on -these 
goods, be entitled to recover as against and from the goods, he could not be said 
to have had no insurable interest in the goods in respect of which he effected the 
policy of insurance, and the authorities which have been relied upon by Mr. Hathi 
do support this conclusion of mine. It is in evidence here that as a matter of 
fact in respect of the goods of Ramdas Vasanji comprising 800 bags of cocoanuts 
the plaintiff incurred costs, charges and expenses inclusive of the freight charges 
as also the insurance premia aggregating to Rs. 847-5-0 and in respect of the 
goods of Ranchhoddas Moolji comprising of 155 bags of cocoanuts he similarly 
incurred costs, charges and expenses to the extent of Rs. 128-12-6. If nothing 
more, the plaintiff had an insurable interest in these goods to the extent of 
Rs. 847-5-0 and Rs. 128-12-6. This is sufficient to bring the case of the plaintiff 
within the authorities relied upon by Mr. Hathi. 
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The further position which can also be brought to the aid of the plaintiff is 
that according to the evidence of Ramdas Vasanji, and I take it that this was also 
the position with Ranchhoddas Moolji, the plaintiff was entrusted with the task 
of sending these goods to Bombay as the commission agent of the parties. The 
entrustment of the goods to him was made for the purpose that he should effect 
an insurance on these goods, load them in the country craft available and send 
the same to Bombay. After the purpose was effected, viz. effecting the insurance 
and loading of the goods in the country craft, they were to be despatched and 
delivered in terms of s. 148 of the Indian Contract Act to the parties named by the 
principals Ramdas Vasanji and Ranchhoddas Moolji. On this statement of 
facts, the plaintiff would be deemed to be a bailee in respect of these goods, and 
the case of the plaintiff in so far as he contends that he had an insurable interest 
in these goods would be stronger still than his case if the position merely was that 
he was an agent with an authority from the principals to effect an insurance on 
these goods with the insurers. On all these considerations which I have above 
referted I have come to the conclusion that there is no substance in the conten- 
tion of the defendants that the plaintiffs had no insurable interest in these goods. 
I hold that at all material time the plaintiff had an insurable interest in these 
goods. 


The next point which has been equally seriously contended is that under the 
terms of the policy, “the adjustment of all losses and other matters relating to 
this insurance shall in like manner be made agreeable to the tenor of this policy, 
but no claim will be admitted unless properly made and proved within forty 
, days from the date hereof.” Onthestrength of this term in the policy Mr. Shelat for 
the defendants contended that if regard be had to the correspondence which took 
place between the plaintiff and the defendants before the institution of the suit, 
the plaintiff had certainly failed to properly make and prove his claim within 40 
days from the date of the policy. The policy was dated April 2], 1948, and the 
outside limit within which the claim should have been made by the plaintiff in 
accordance with this term of the policy was May’81, 1948. He also contended that 
the letter dated May 81, 1948, was not a letter by which it could be said that the 
claim was properly made, much less proved, because the only letter by which 
the claim could be said to have been formally made was the letter dated June 4, 
1948, and the only letter by which the proofs in whatever form they then were 
submitted by the plaintiff was the letter dated September 6, 1948. Mr. Shelat 
contended that this term was a condition precedent to the plaintiff being entitled 
to maintain this suit and this condition precedent not having been observed or 
fulfilled by the plaintiff, the defendants were absolved from all liability in connec- 
tion with this claim and the plaintiff had no cause of action left in him which he 
could maintain in this suit. 

Mr. Hathi, on the other hand, contended that this term was not a condition 
precedent but was merely put in as a prima facie requisite of the proof which the 
defendants expected and required the plaintiff to oat before they could be 
called upon to admit the claim if made by the plaintiff. He argued that there 
were a number of events in which the plaintiff could, by no human effort or by 
no amount of diligence on his part, be expected to comply with this term 
and it could never be the intendment of this policy that the plaintiff would be 
absolutely debarred from making his claim if he did not literally comply with this 
term of the policy. He contended that this term should not be strictly con- 
strued and that if there was a reasonable compliance with this term within a reason- 
able time of the occurrence of the loss having regard to the circumstances of the 
case, the plaintiff should not be held debarred from maintaining the suit. 


In support of his contention Mr. Shelat relied upon a passage from Halsbury’s 
Laws ‘of England, Hailsham Edition, Vol. XVIII, p.188, para. 249, which lays 
down a rule of construction of insurance policies : 

"Of rules of construction which have reference only to the words actually used, and not 
to the admission of parol evidence for the purpose of explaining or adding to the contract, one 
‘of the most important is that full effect must, if possible, be given to every provision, written or 
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printed, contained in the policy, although it may be one which the assured would have rejected, 
had it been present to his mind at the time of his entering into the contract,...”’ 
and another passage at p. 462, para, 688 : 

‘The stipulation in practice prescribes a time within which the particulars and proofs are to 
be delivered, Where, as is generally the case, delivery within the prescribed time is made 
a condition precedent to the liability of the insurers, the insurers are absolved from liability by 
a failure to deliver the particulars or proofs within the prescribed time.” 

He relied upon a case in South British Fire and Marine Insurance Co. v. Brojo 
Nath Shaha! where it was held that : 

‘The term ‘warranty’ as used in a policy of Marine Insurance is used to denote two different 

kinds of conditions : (1) a condition to be performed by the assured, and (if) an exception from 
or limitation on the genera] words of the policy. In the first case the warranty is a condition 
precedent to the policy, whether it be precedent to the effectual making of the policy, or 
precedent to the accrual of the right to sue thereon, or whether it declares the events in which 
forfeiture ensues, or deals with the mode of settling disputes, or limits the period for bringing 
a claim : in all such cases, whether the conditions be material to the risk or not, they must unless 
waived be fulfilled with the most scrupulous exactness, and if not so fulfilled, there is a 
breach of an express stipulation which is one of the essential terms of the contract and the 
insurer is discharged from liability as from the date of the breach of warranty: the assured 
must prove that he has complied with all such warranties as being conditions precedent to the 
policy attaching, or that the performance thereof has been effectually waived.” 
It was also held in this case that the fact that the condition might be impossible 
of fulfilment could not affect the liability with the result that even if in a parti- 
cular case an assured would notbe able to know of the loss of the vessel or the goods 
loaded therein within the period of 40 days and could not therefore by any efforts 
or diligence comply with this term of the policy, that circumstance would not 
avail him. 

Mr. Hathi, on the other hand, relied upon a passage from Porter’s Laws of 
Insurance (p. Z01): 

“Stipulations with regard to proof do not touch the substance of the contract, but relate 
only to the form or mode of ascertaining and proving the liability of the insurer; and the 
proofs may be submitted to the officers of the insurance company, who must give an opinion 
on their sufficiency in the ordinary course of their employment.”’ 

Then further (p. 202) : 

“Particulars of loss.—The condition will not be strictly construed. It means that the 
assured is within a convenient time after the loss to produce to the insurers something which will 
enable them to judge whether he has sustained a Joss or no, and, if from any cause it is impossible 
to give the preliminary proof within the time, it would seem (and it certainly is just) that reason- 
able time should be allowed. The assured, of course, cannot be expected to give notice till he 
knows himself, and if he is away at the time of fire no objection can be taken on the ground of 
any delay caused by such absence.” 

He also relied upon the case of Stoneham v. Ocean, Railway and General Accident 
Insurance Co.* where a policy of insurance covered death caused by accident 
happening within the United Kingdom and was made subject to a condition that 
in case of fatal accident notice thereof must be given to the insurers within seven 
days. The assured was accidentally drowned in Jersey. It was impossible to give’ 
notice within seven days. In an action on the policy it was held that the accident 
happened within the United Kingdom and that notice was not a condition prece- 
dent to the right to recover and the insurers were liable. Mathew J. observed 
as follows (p. 240): 

“The clause, which I have already read, requiring notice of a fatal accident to be given within 
seven days, must be intended to apply both to a fatal accident followed by death after a long 
interval and to an accident instantaneously fatal, and Mr. Cohen was compelled to admit that the 
construction he was contending for would in many cases render the policy an honour policy, 
that is, a policy on which the company could pay or not as they thought fit. The notice is not 
stated to be a condition of liability, nor is there any stipulation that if no notice is given the 
policy shall be void. Theclauseis probably insertedin order to save the company from the 
extra expense which they would incur if they had to investigate the circumstances of accidents 


1 (1909) I. L. R. 86 Cal. 516. ' 2 (1887) 19 Q. B. D. 287. 
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at long intervals after their occurrence. On consideration of all the terms of the document, 
I am satisfied that, according to the correct interpretation, the giving of notice of the accident 
within seven days is not a condition precedent to the enforcement of the policy.”’ 

Cave J. was also of the same opinion which he expressed at p. 241. 


[The judgment then dealt with points not material to this report and proceeded. | 


No doubt if the term of the policy which the defendants are relying upon was 
a condition precedent, the plaintiff has not performed that condition and the 
defendants would be absolved from all liability. If, however, I come to the 
conclusion on looking at the terms of the policy as a whole that this condition was 
not a condition precedent, thenas held in Stoneham v.Ocean, Railway and General 
Accident Insurance Co. by Mathew J. the clause is probably inserted in order 
to save the company from the extra expense which they would incur if they had 
to investigate the circumstances of accidents at long intervals after their occur- 
rence, and, therefore, not a condition precedent. The plaintiff would then be 
entitled to succeed because on the facts of the case as I have found, he made such 
claim as he could on May 81, 1948, which was well within the 40 days prescribed 
under the term relied upon by the defendants and submitted his formal claim also 
at the earliest opportunity on June 4, 1948, furnishing the proofs as best as he could 
by the letters which he followed up ón July 80, 1943, and September 6, 1948. 
In the latter event the plaintiff would certainly be entitled to succeed as having 
substantially complied with this term of the policy. 

- Having given anxious consideration to the terms of the ‘policy I am unable 
to hold as it has been contended by Mr. Shelat for the defendants that this con- 
dition of the policy was a condition precedent. If one sees the earlier term of 
this policy, it is stated: 

‘‘Beginning the adventure upon the said goods and merchandise from the loading. ..abroad 
the said vessel and so to continue and endure untilthe said goods and merchandise. ..safely landed 
at port of destination provided that the same shall be done within four...affer the first arriva! 
at the aforesaid port of discharge and that this insurance shall not...in force for a longer 
period than forty days from the date of commencement of this adventure.” 


The policy was to enure only for a period of 40 days from the loading of the 
vessel. If the loading of the vessel was to be a terminus a quo for the commence- 
ment of the risk under the policy, that would be on date April 24, 1948. Forty 
days therefrom would be June 4, 1948, so that the period of the policy was 
up to June 4, 1948, and the risk would be covered up to that date. If the 
country craft was lost or the goods were lost by one of the perils of the sea insured 
against even on June 8, 1948, the assured will be entitled, if regard be had to 
this term, to have his claim registered and entertained by the defendants. But 
_ the term of the policy which has been relied upon by the defendants would mean 
that the claim must be formally made and proved by the assured within 40 days 
thereof, i.e. the policy which would, taking the date of the policy as April 21, 
1943, bring this period of 40 days up to May 81, 1948. Even though the loss be 
incurred on June 8, 1948, the assured would be without a remedy, because he 
would not have formally submitted and proved his claim by May 81, 1948, which 
he ought to have done if his claim was to be a good claim, having regard to this 
term of the policy. A more absurd result could not possibly be conceived. It 
could never be intended by any men in their senses that when the risk of the 
licy was to run right up to June 4, 1948, and the loss which occurred on or 
efore that date would be considered by the insurance company, the insurance 
company would be relieved of all liability because on a strict interpretation of 
this term which is relied upon by them and submitted by them to be a condition 
precedent, the assured could in no event make the claim before May 81, 1948. 
I decline to entertain any further discussion on this point and I do say with all 
the emphasis at my command that no such absurd result could ever be contem- 
plated in a policy of insurance which could be entered into in any event between 
sane people. The result, therefore, is that, in my opinion, this term was not a 
condition precedent and was, again to use the words of Mathew J. at p. 240 in 
Stoneham’s case, a term probably inserted in order to save the company from the 
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extra expense which they would incur if they had to investigate the circumstances 
of accidents at long intervals after their occurrence. If, as I have held, it was 
not a condition precedent, the authorities which have been relied upon by Mr. 
Hathi apply to the facts of this case. The term was not rigid and inflexible. It 
had to be reasonably construed. The assured had to comply with the term as 
best as he could within a reasonable time from the date of the occurrence of the 
loss and I am, therefore, of opinion, that the plaintiff substantially complied 
with this term with all reasonable and due diligence and that he is entitled to 
maintain this suit. This contention of the defendants also therefore fails. 

In view of my finding on the second contention as regards the term of the 
policy ae bake, the plaintiff to properly make and prove his claim within 40 days 
of the policy, I do not think it necessary to discuss the further question which 
has been raised by Mr. Hathi for the plaintiff that the term prescribes a special 
period of limitation and it is in contravention of s. 28 of the Indian Contract Act 
and therefore should be held to be null and void. If need be, I will only rely 
upon the passage in Pollock and Mulla’s Indian Contract Act at p. 209 and a 
passage at pp. 956, 957 in Baroda Spinning Company v. Satyanarayan Insurance 
Company! which goes to show that it is only when a period of lintitation is cur- 
tailed that s. 28 of the Indian Contract Act comes into operation. It does not 
come into operation when the term spells out an extinction of the right of the 
plaintiff to sue or spells out the discharge of the defendants from all liability im 
respect of the claim. I, however, do not think it necessary to elaborate this point 
any further in view of the fact that I have held that the term was not a condition 
precedent but was merely a term provided by the defendants for their benefit 
so that they may not have the trouble of investigating a claim after the lapse of 
a considerable time after the loss covered by the policy occurred. 

[The rest of the judgment is not material to this report. ] 


Attorneys for plaintiff: Mankodi & Co. Suit decreed, 
Attorneys for defendants: Matubhai Jamtetram & Madan. l 


[Note. The defendants appealed (O. C. J. Appeal No. 22 of 1948); but the 
parties arrived at consent terms on March 2, 1949.—Eps.] 


CRIMINAL APPLICATION. 


Refore the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
In re S. V. GHATE.,* 


Preventive Detention Act (IV of 1950), Sec 3—Bombay Public Security Measures Act (Bom. VI 
of 1947}—Detenue detained in 1948 at Poona under Bombay Act—Order made in 1950 by Com- 
missioner of Police, Greater Bombay, for detention of detenue under Central Act—Order served on 
detenue in Poona prison—Whether Commissioner of Police competent to pass order—Nature of 
satisfaction required under s. 3 of Central Act. 

Under s. 8 (2) of the Preventive Detention Act, 1950, the District Magistrate, the Sub- 
Divisional Magistrate and the Commissioner of Police, cannot exercise the powers conferred 
upon them, under this section, beyond their own jurisdiction. It would, therefore, not 
be open to the Commissioner of Police, Greater Bombay, to pass an order under this Act 
with regard to a person who is residing outside Greater Bombay. f l 

Emperor v. Balkrishna Phansalkar* and Emperor v. Gulabchand,® referred to. 

The nature of satisfaction required under s. 8 of the Act is that there must be at least a 
reasonable probability of the person against whom an order is sought to be made acting 
in a prejudicial manner. It may not be necessary.to go to the length of saying that the 
detaining authority must feel absolute certainty that if the person to be detained was not 
detained he would act in a prejudicial manner. But from the materials placed before the 
detaining authority he must be in a position to say thet there was a reasonable probability 
of his acting in a prejudicial manner. 

Emperor v. Keshav Talpade,' referred to. 


1 (1918) 15 Bom. L.R. 948. of 1950). 
i July 11, 1950. Criminal Applica- 2 iona) 84 Bom. L. R. 1693, s. B. 
tion No. 250 of 1950 (with Nos. 251 and 255 3 (1982) 85 Bom. L. R. 185, 
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The satisfaction which the lew requires is the satisfaction of the detaining authority making 
the order at the time when the order is made. It is not open to the detaining authority in 
1950 to fall back upon the satisfaction of the detaining authority in 1948. The detaining 
authority must examine the materials afresh, and although the past activities of the detenue 
may afford a grotnd for detention to the detaining authority examining the materials, he 
must review those past activities in the context of the time at which he is making the order. 
The past activities must be related to the situation existing at the moment when the 
detaining authority makes the order. 


OnE S. V. Ghate (applicant) was arrested on May 16, 1948, and detained under 
s. 2(1)(a) of the Bombay Public Security Measures Act, 1947, by an order passed 
by the Commissioner of Police, Greater Bombay. He was detained at the 
Yeravda prison in Poona. 

On February 26, 1950, the Commissioner of Police, Greater Bombay, served a 
new order on the applicant in the Yeravda Central Prison, Poona, under the 
Preventive Detention Act, 1950, which was in the following terms :— 

“Whereas the Commissioner of Police, Greater Bombay, is satisfied with respect to the 
person known as 8. V. Ghate of Greater Bombay that, with a view to preventing him from 
acting in a manner prejudicial to the security of the State of Bombay. and the maintenance 
of public order, it is necessary to make the following order ; 

Now, therefore, inexercise of the powers conferred by the Preventive Detention Act, 1950, 
the Commissioner of Police, Greater Bombay, directs that the said S. V. Ghate be detained.” 


The applicant made the present application to the High Court on March 7, 1950, 
under s. 491 of the Criminal Procedure Code, for an order of immediate release 
from detention. 

The application was heard. 


L. M. Zaveri, with H. S. Bhat, for the petitioner, in Petition No. 250 of 1950. 

A. S. R. Chari, in person. 

K. T. Sule, in person. 

C. K. Daphtary, Advocate General, with H. M. Choksi, Government Pleader, 
for the State. 


Camaata C.J. These three petitions presented under s. 491 of the Criminal 
Procedure Code challenge the orders passed by the Commissioner of Police on 
February 26, 1950. These three petitions are based on practically identical 
grounds and therefore it would be sufficient to deal with the facts in petition 
No. 250 of 1950. 

Ghate, who is the petitioner in this petition, was detained by an order passed 
by the Commissioner of Police in 1948. He was detained at the Yeravda prison. 
Act IV of 1950, which is a Central Act, came into force on February 26, 1950, 
and on that day the Commissioner of Police passed the following order :— 

Whereas the Commissioner of Police, Greater Bombay, is satisfied with respect to the 
person known as S. V. Ghate of Greater Bombay that, with a view to preventing him from 
acting in a manner prejudicial to the security of the State of Bombay and the maintenance of “ 
public order, it is necessary to make the following order ; 

Now, therefore, in exercise of the powers conferred by the Preventive Detention Act, 1950, 
the Commissioner of Police, Greater Bombay, directs that the said S. V. Ghate be detained.” 


It may be noticed in passing that Ghate is described as ‘ of Greater Bombay.’ 
That may have been his correct address before he was detained in Yeravda jail. 
But ever since 1948—and that should have been patent to the Commissioner of 
Police—he was a resident of Poona, being detained in the Yeravda jail. The 
order is challenged on various grounds. But we will first deal with the ground 
which according to us must prevail and which ease to be fatal to the making 
of the order. The ground urged is that the Commissioner of Police, Greater 
Bombay, had no jurisdiction to pass an order of detention with regard to Ghate 
who was not within his jurisdiction, but was residing in Poona. It is urged that 
the only authority that could have made such an order was either the Union 
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Government or the State Government or the District Magistrate of Poona. In 
order to decide this point it is necessary to look at the scheme of the Central Act, 
IV of 1950. ` 

Section 8, which is the material section, confers power upon various authorities 
to make orders detaining certain persons, and sub-cl. (Z)(a) provides that the 
Central Government or the State Government may, if satisfied that it is necessary 
to detain a person with a view to prevent him from acting in a prejudicial manner, 
make an order of detention. Sub-clause (Z)(b) it is unnecessary to consider because 
it deals with the case of a person who is a foreigner within the meaning of the 
Foreigners Act, and power is also given to the Central Government and the State 
Government to deal with foreigners who fall under that category. Then sub-cl. (2) 
provides that, any District Magistrate or Sub-Divisional Magistrate, or, in a 
presidency-town, the Commissioner of Police, may, if satisfied as provided in 
sub-cls, (i$) and (èii) of cl. (a) of sub-s. (1), exercise the power conferred by the 
said sub-section. Therefore, the authorities mentioned in this sub-section are 
invested with the same power as has been conferred upon the Central Government 
and the State Government under sub-s. (7). The contention of the petitioner is 
that the District Magistrate or the Sub-Divisional Magistrate or the Commissioner 
of Police may exercise the same power as the Union Government or the State 
Government can exercise under sub-s. (7), but there is a territorial limitation to 
their jurisdiction, and the power that they can exercise must be limited to the 
persons who reside within their jurisdiction. It would not be open to a District 
Magistrate or the Commissioner of Police to pass an order with regard to a person 
who was not resident within the district of which the District Magistrate was the 
. District Magistrate or who was oe outside Greater Bombay with regard to 

the Commissioner of Police. On the other hand, it is contended by the Advocate 
General that the jurisdiction conferred upon the District Magistrate, the Sub- 
Divisional Magistrate and the Commissioner of Police is co-extensive with the 
jurisdiction conferred upon the Central Government and the State Government. 
In our opinion on a plain reading of the language of the statute it is clear that the 
contention put forward by the Advocate General is not tenable. It cannot be 
seriously disputed that as far as the Central Government and the State Government 
are concerned the jurisdiction is not and cannot be co-extensive. If the jurisdic- 
tion was co-extensive it would mean that the State Government could make an 
order with regard to a person residing outside the territories of the State Govern- 
ment. Such a position would be totally opposed to the fundamental principles 
on which our Constitution is based, namely, Federation and territorial limits of the 
executive power of the State Government. If therefore in sub-s. (1) it is necessary 
to read a limitation upon the jurisdiction of the State Government, namely that 
it can only act within its own territories, in our opinion it is equally. necessary 
to read a limitation upon the powers of the District Magistrate, the Sub-Divisional 
Magistrate and the Commissioner of Police in sub-s. (2), and that limitation is that 
although these officers may exercise all the powers which are conferred upon the 
Union Government or the State Government, as far as the exercise of these powers 
is concerned, they cannot exercise them beyond their own jurisdiction.’ 

There is a further reason why we must come to this conclusion on the interpre- 
tation of s. 8(2). The Act nowhere provides that the person passing the order of 
detention has the power to detain the person against whom mak an order is passed. 
Therefore the power of detention must be implicit in the order of detention that is 
passed by the proper authority. Therefore a District Magistrate or a Sub-Division- 
al Magistrate or a Commissioner of Police who passes the order of detention is 
also given the power by necessary implication to detain the person against whom 
he bas passed that order. It is therefore impossible to contend that a District 
Magistrate or a Sub-Divisional Magistrate or a Commissioner of Police can detain 
a person against whom he has passed the order in a place over which he has no 
jurisdiction. If the Advocate General’s contention were sound, it would mean 
that the Commissioner of Police cannot only pass an order of detention against 
a person resident in Poona, but he can in fact detain him as part of his powers as 
Commissioner of Police. The statute nowhere confers such power upon the 
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Commissioner of Police, and it is clear that the Criminal Procedure Code does 
not invest him with any such power. Therefore in our opinion the jurisdiction 
that is conferred upon the officers mentioned in sub-s. (2) with regard to the 
making of the order of detention is identical with the jurisdiction that these officers 
possess with regard to the detaining of persons against whom the order is made. 
These two jurisdictions are co-extensive, and necessarily they must be co- 
extensive. 

When we turn to some of the other sections of the Act, the position is made 
clearer still. Section 4 deals with the power to regulate place and conditions of 
detention, and under this section a detenue is liable to be removed to and detained 
in such place and under such conditions, including conditions as to maintenance, 
discipline, and punishment for breaches of discipline, as the Central Government or, 
as the case may be, the State Government, may from time to time by general or 
special order specify. Therefore, it is only the State Government or the Central 
Government that can order the removal of a detenue from one place to another. 
If, therefore, a District Magistrate were to detain a person in Poona of which he 
was the District Magistrate, it is only the State Government or the Central 
Government that can direct his removal from Poona to any other place. This 
again emphasises the strict territorial nature of the jurisdiction conferred upon 
the officers mentioned in sub-s. (2) of s. 8. 

Then, turning to s. 5, that provides that no detention order made by an officer 
mentioned in sub-s. (2) of s. 8 shall be deemed to be invalid merely by reason that 
the place of detention specified in the order is situate outside the limits of the 
territorial jurisdiction of such officer. This section again underlines the policy 
of the Act that ordinarily the person detained should be within the territorial 
jurisdiction of the officer who makes the order. But if by inadvertence or by 
mistake the place of detention mentioned in the order is outside the jurisdiction, 
that by itself would not invalidate the order. 

Then s. 6 deals with powers in relation to absconding persons, anf that provides 
that a report in writing has got to be made to a Presidency Magistrate or a Magis- 
trate of the First Class having jurisdictionin the place where the person ordinarily 
resides, and it further provides that the provisions of ss. 87, 88 and 89 of the Cri- 
minal Procedure Code are to apply in respect of the said person and his property. 

The Advocate General has relied on two decisions of this Court in support of 
his argument. The first is Emperor v. Balkrishna Phansalkar1 A special bench 
consisting of Sir John Beaumont, Chief Justice, Mr. Justice Broomfield, and 
Mr. Justice Nanavati, considered the provisions of the Emergency Powers Ordinance 
(II of 1982). By s. 57 of that Ordinance the Loval Government was given the 
power to invest the District Magistrate with the powers of the Local Government 
under different sections of the Ordinance, and practically the same question came 
to be considered by the special bench as we have to consider as to what was the 
jurisdiction of the District Magistrate who was invested with the power to make 
orders by the Local Government. And Sir John Beaumont, Chief Justice, says 

. 1554) : 

(p “But, when one has regard tothe nature of the office of District Magistrate, and Commissioner 
of Police, Bombay, one cannot, I think, construe the order as meaning that, and I am disposed to 
think that what the order really means, and should be construed as meaning, is that the Govern- 
ment invests each District Magistrate with the powers of the Local Government in his particu- 
lar District.” ; 

In this particular case the District Magistrate of Sholapur purported to make an 
order and served it upon a person who was imprisoned in Bijapur. The case was 
ultimately decided on a point.of waiver as the person against whom the order 
was served came to Sholapur and did not challenge the jurisdiction of the Magistrate 
to make the order. Mr. Justice Broomfield took a contrary view of the interpre- 
tation of this section. With very great respect to the learned Judge, his view 
was based upon a misapprehension of the real position that prevailed in law. 
The learned Judge took the view that looking to the provisions of the Criminal 
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Procedure Code a case could be tried where the offence was committed, and as in 
- this icular case the act complained of had taken place in shag ed and if a case 
had been filed with regard to that act it could have been tried by the Sholapur 
Court, therefore the District Magistrate of Sholapur had jurisdiction to make the 
order although the person concerned was outside his jurisdiction. .Now, we are 
not dealing with the question as to where a particular case can be tried with regard 
to a particular offence. I dare say that these petitioners, if they were charged in 
a criminal Court, they could have been tried by a criminal Court in Bombay. 
But that has nothing whatever to do with the jurisdiction that the Commissioner 
of Police has got to make an order with regard to a person who is outside his 
jurisdiction. Under the Criminal Procedure Code he has not even tha power to 
apprehend a person who is outside his jurisdiction. Even for the purpose of 
EAR he has got to rely upon the officers of the other district. Itis only 
when the offender is apprehended and brought to his own district that he can be 
tried for an offence which was committed in his district. Again with respect to 
the learned Judge, jurisdiction must be found in the words of the statute itself. 
Jurisdiction cannot be conferred upon an authority merely by analogy and really 
Mr. Justice Broomfield in this judgment was going more by analogy than on a 
construction of the plain words of the section. Turning to the third Judge, 
Mr. Justice Nanavati, he takes the same view as the learned Chief Justice and he 
says at p. 1561: 
“Tt seems from this quite clear that the District Magistrate is such only with reference to 
his district, and that his powera as a District Magistrate are also limited to his district. He can 
give orders only to persons within his district, because only they are subject to his jurisdiction.” 


With respect we entirely agree with that view. 

The same Ordinance came to be considered in a subsequent case reported in 
Emperor v. Gulabchand! and the Ordinance was being considered by a bench of 
this Court congisting of Sir John Beaumont, Chief Justice, and Mr. Justice Murphy, 
and at p. 195 the learned Chief Justice makes it clear that he adhered to the view 
which he had expressed in the earlier case to which I have already referred. In 
this particular case the order that was made by the District Magistrate of Sholapur 
was preventing someone from outside his jurisdiction to come within his own 
jurisdiction, and the learned Chief Justice emphasises the fact that as the order 

d to be carried out within the District of Sholapur, there was no objection to the 
order having been served on the accused outside the district. In this case it is 
not suggested that the order made by the Commissioner of Police is one which is 
to be carried out within his own district. Mr. Justice Murphy concurred with 
- the view taken by the learned Chief Justice and was at pains to point out that the 
view taken by Mr. Justice Broomfield in the earlier case went too far. Therefore 
both these decisions to-which I have just referred far from assisting the Advocate 
General support the contention put forward by the petitioners. Therefore in our 
opinion the objection taken by the petitioners to this order must prevail and we 
hold that the Commissioner of Police had no jurisdiction to make an order against 
the petitioners who were not resident in Bombay and who were not within his 
jurisdiction. 

- This would have been sufficient to dispose of this petition. But there is another 
point urged by the petitioners and the petitioners have requested us to give our 
decision on that point as it concerns rather vitally the liberty of the subject; 
aud as the matter has been argued elaborately and at some length, we think it 
necessary to express our opinion on that point also. 

There is one rather particular feature of this case which it is necessary to empha- 
sise. The petitioners before us were incarcerated and were deprived of their 
freedom for a period of two years ; from 1948 to 1950 they were behind prison bars. 
There is no suggestion in any affidavits made in these proceedings that during these 
two years the petitioners indulged or could indulge in any prejudicial activity. 
What has been oe by the petitioners in the forefront of their petitions is that 
the detaining authority merely proceeded on the materials which were before 
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the detaining authority in 1948, that there were not and could not be any fresh 
materials on which the order of February 26, 1950, could have been made, and 
therefore the charge levelled against the detaining authority is that it never arrived 
at that satisfaction which the law requires before the petitioners could be deprived 
of their liberty. It is necessary to consider what is the nature of satisfaction that 
is required under Act IV of 1950, because the language used in this Act is different 
from the language used in the el Bombay Act. The Bombay Act, after 
it was amended, provided that the Provincial Government may, if it is satisfied 
that any person including a person arrested under sub-s. (47) was acting, is acting 
or is likely to act in a prejudicial manner, make an order for his detention. There- 
fore it will be noticed that it was sufficient if the person against whom the order 
was made had acted in the past, or was acting in the present, or was likely to 
act in the future in a prejudicial manner to enable the detaining authority to 
pass the order of detention. Now, when we turn to the Central Act what is required 
is that the proper authority has to be satisfied that it is necessary to detain a person 
with a view to preventing him from acting in any prejudicial manner. Therefore 
the satisfaction must be related to the person, against whom the order is made, 
acting in a prejudicial manner. It has been urged by the Advocate General that 
the language of s. 8 is wider than the language of the corresponding section in the 
Bombay Act, and the Advocate General has almost gone to the length of suggesting 
that as the language stood it would be open to the detaining authority to act with- 
out any materials at all, and to act on mere suspicion or on remote possibility of a . 
person to be detained acting in a prejudicial manner. The matter is of consider- 
able importance because as I said before it vitally affects the liberty of the subject. 
Wide and vast powers are given to the executive under this Act to deprive a 
subject of his liberty and therefore we must, as far as possible, of course within 
the law, try and circumscribe that power so that it should be used in a manner 
which would interfere as little as possible with the liberty of the sybject. Now, 
in our opinion the satisfaction that the law requires is that there must be at least a 
reasonable probability of the person against whom an order is sought to be made 
acting in a prejudicial manner. It may not be necessary to go to the length of 
saying that the detaining authority must feel absolute certainty that if the person 
to be detained was not detained he would act in a prejudicial manner. But from 
the materials placed before the detaining authority he must be in a position to 
say that there was a reasonable probability of his acting in a prejudicial manner. 
In our opinion the words used in s. 8, far from being wider than those used in the 
Bombay Act, are narrower and the quality of the satisfaction called for under s. 8 
of the Central Act is, if one may put it that way, higher than the quality called 
for in the Bombay Act. It is perfectly true that the satisfaction has got to be 
of the detaining authority, that the Court cannot question that satisfaction; but 
that satisfaction must be arrived at on materials placed before the detaining 
authority and on a judgment which he himself has to come to that there is a 
reasonable probability that but for the detention the person against whom the 
order is to be made will act in a prejudicial manner. The Advocate General has 
relied on certain observations of Sir Maurice Gwyer, Chief Justice of India, in a 
case reported in Emperor v. Keshav Talpade. The Federal Court was considering 
rule 26 which was made under paragraph (X) of s. 2(2) of the Defence of India Act. 
That Act authorised the making of a rule for the detention of persons reasonably 
suspected of certain things and the rule which was ultimately made enabled the 
Central Government and Provincial Government to detain a person about whom 
it need have no suspicion, reasonable or unreasonable, that he has acted, is acting 
or is about to act in any prejudicial manner at all. Sir Maurice Gwyer goes on 
to say (p. 47): ‘ 

“The Government has only to be satisfied that with a view to preventing him from acting in 
a particular way it is necessary to detain him. The Government may come to the conclusion that 
it would be wiser to take no risks, and may therefore subject a person to preventive detention 
against whom there is no evidence or reasonable suspicion of past or present prejudicial acts, 
or of any actual intention of acting prejudicially ; and Rule 26 gives it power to do so,” 
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And the learned'Chief Justice goes on to say that paragraph (X) does not justify 
a rule in such terms and the Legislature had not conferred such a power upon the 
Central Government. The Advocate General asked us to read this judgment to 
mean that when we have language before us which is similar to rule 26, the widest 
possible power must be assumed to have been given to the detaining authority. 
_ But what is overlooked is that in rule 26 there was no obligation cast upon the 
Government to supply grounds to the person who was deprived of his liberty. 
Our Act casts an obligation upon the detaining authority to.furnish grounds to the 
detenue to enable him to make a representation, and the very pfovision with 
regard to the furnishing of grounds makes it clear that the detaining authority is 
not to act on suspicion, but to act on proper materials placed before it. If, 
therefore, a reasonable probability about the doing of a prejudicial act is to be 
assumed before it could be said that the detaining authority is satisfied about the 
necessity of detaining a-person, it is urged that in this case it is impossible to say 
that the detaining authority could have been so satisfied when the only materials 
it had before it were the materials which justified an order made in 1948. What 
is urged before us is that there must be some present connection between the time 
when the order of detention is made and the materials on which the order is based. 
It is said that if the materials are with regard to activities in some distant past, 
then those materials cannot possibly furnish a ground for the necessity for detaining 
_ a person in order that he should not indulge in any prejudicial activity. Now, 
it would be very difficult to lay down at what point of time a particular activity 
of a particular person ceases to furnish any connection with the subsequent order 
directing him to be detained, and we refuse to express any opinion that necessarily 
a period of two years would lead the Court to come to the conclusion that there 
could be no connection whatever between the activities of a detained person two 
years prior to the making of the order and the apprehension felt by the detaining 
authority. But there can be no doubt that as the order is made on February 26, 
1950, and it if that order which is put forward in support of the detention of the 
petitioners, the satisfaction must be arrived at at the date when the order was made. 
The detaining authority must be satisfied that it was necessary to detain the 
petitioners on February 26, 1950. It is not sufficient that some other authority 
in 1948 thought that the detention of the petitioners was necessary. ‘There must 
be a Re a apprehension in the mind of the detaining authority that if the 
petitioner was not detained on February 26, 1950, he would act in a prejudicial 
manner. Therefore in that sense the materials which were present before the 
detaining authority in 1948 may not be sufficient to lead the detaining authority 
in 1950 to the. same conclusion as arrived at by the other detaining authority. 
The detaining authority must examine the materials afresh, and although the past 
activities of the detenue may afford a ground for detention to the detaining authority 
examining the materials, he must review those past activities in the context of 
the time at which he is making the order. The past activities must be related to 
the situation existing at the moment when the detaining authority makes the 
order, because it is necessary to emphasise again, the satisfaction which the law 
requires is the satisfaction of the detaining authority making the order at the time 
when the order is made. It is not open to the detaining authority in 1950 to fall 
back upon the satisfaction of the detaining authority in 1948. Therefore if in 
this case we are satisfied that there was not the satisfaction which the law requires, 
then undoubtedly the petitioner is entitled to succeed even on this ground. 

Now, what is the position here? As I said before, in the petition a clear 
challenge is made to the detaining authority that he had no materials and he could 
not have any materials with regard to any prejudicial activity on the part of the 
‘detenue between 1948 and 1950, and it is also suggested that the detaining authority 
came to make an order without being properly satisfied as to the necessity of 
making the order. Now, let us consider how this challenge is met by the affidavit 
filed in this petition by the Police Commissioner. The Police Commissioner who 
has made the affidavit is Mr. Chudasama ;: but the order was made by his predeces- 
sor Mr. Bilimoria, and all that Mr. Chudasama says in this affidavit is that before 
making the order Shri Kaikhosru Dhanjisha Billimoria had carefully considered 
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the materials placed before him by experienced police officers. Then in the ne 
paragun h hé goes on to say that he himself had carefully considered the materi: 
on which the order was made and he was satisfied that the detention of the deten 
was and is necessary with a view to preventing him from acting in a manr 
prejudicial to the security of the State of Bombay and the maintenance of pub 
order. Now, it is very significant that there is not even a suggestion in tl 
affidavit that any other material besides the materials which were available 
1948 was considered by Mr. Bilimoria. It is not too much to assume that 
Mr. Bilimoria was making an order of detention against a person who had alrea 
been two years in jail, he would have mentioned in his affidavit or Mr. Chudasar 
would have mentioned it on his behalf that there were other materials which | 
the authorities to the conclusion that in the interests of the State further detenti 
of the detenue was necessary. We agree with the Advocate General that 1 
authorities are not bound to disclose the materials; but at least the stateme 
could have been made and privilege could have been claimed. But the to 
` absence of any suggestion on the part of Mr. Chudasama that anything else w 
considered besides the materials on which the previous order of detention was ma 
can only lead us to the conclusion that there were no other materials which t 
detaining authority considered. We must also come to the conclusion that t 
detaining authority never applied its mind to the situation as was prevailing 
this State on February 26, 1950. As I said before, the essential thing that 
required in law is the necessity of detaining the person on ‘February 26, 19 

atever the situation might have been in 1948, whatever the necessity of | 
State might be which required that the petitioner should be deprived of his liber 
what we are concerned with is whether there was that necessity in 1950, whet] 
the detaining authority applied his mind to that necessity and whether he ca 
to the conclusion that that necessity required that the petitioner should be depris 
of his liberty for a further period. It is again curious that in this affidavit ap 
from mentioning that Mr. Bilimoria considered the materials, Mr. Chudasa 
does not even state that after considering the materials he came to the conclus 
as to the necessity of detaining the petitioner. The Advocate General says tl 
the order made by the Commissioner itself says that there was a necessity to det 
him. But what we want is not the order ; we want an oath of a responsible pers 
and the more so when the statement in the order is challenged by the petitio 
in his petition. 

I should have mentioned an argument which was urged by the Advocate Gene 
on the question of jurisdiction and the argument is that the Commissioner 
Police had constructive jurisdiction over the petitioner and therefore he had 
authority to make the order. Itis rather difficult to understand what construct 
jurisdiction means. But what the Advocate General contends is that the origi 
order of detention was made by the Commissioner of Police; under the old . 
the Commissioner of Police had the authority to deal with the detenue in 
Yeravda jail; the Commissioner of Police could have ordered his transfer, 
could have brought him to Bombay, and having brought him, he could have m 
the order of detention. Instead of bringing him to Bombay he chose to m 
the order from his office in Bombay. This the Advocate General says cles 
shows that, if not actual jurisdiction, the Commissioner of Police had at le 
constructive jurisdiction. The argument is obviously fallacious, because tk 
was a clear hiatus during which the detention of the petitioner became ille 
and the Commissioner of Police could exercise no jurisdiction with regard to 
petitioner. It has been urged upon us by the petitioner that on the passing of 
Constitution on January 26 the Bombay Act became void and the detent 
of the petitioner became illegal. It is unnecessary to decide that question. | 
the Advocate General concedes, and fairly concedes, that during the inte 
between the passing of the Act IV of 1950 and the passing of the order by 
Commissioner of Police there was certainly a hiatus during which the detent 
of the petitioner became illegal. If that be so, however short and brief t 
hiatus might be, during that peridd at least the jurisdiction of the Commissic 
to deal with the petitioner came to an end, and- therefore when the order wa 
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fact made on February 26 the petitioner was not within the jurisdiction of the 
Commissioner either constructively or actually. 

It has also been argued that under the Constitution there is no authority in the 
Legislature to pass any law detaining persons who are already detained under 
different Security Acts. What is argued is that the Constitution provides that 
as soon as the Constitution comes into force all the detained persons should be- 
come free citizens of India and it is only with regard to these free citizens of India 
in the light of materials placed before the detaining authority that a detention 
order can be made. The argument is very interesting, but fortunately we do not 
think it necessary to decide it on this petition. 

The result, therefore, is that these three petitions mustsucceed and the petitioners 
are entitled to be set at liberty and we direct that they should be forthwith set free. 
Government to pay the costs of the petitioner in petition No. 250 of 1950. 


Detention orders set aside. 


SUPREME COURT. 


Present: Sir Harilal Kania, Kts Chief Justice, Mr. Justice Fazl Ali, Mr. Justice Patanjali Sastri, 
l Mr. Justice Mehr Chand Muhajan, Mr. Justice Mukherjea, and Mr. Justice Das. 


THE COMMISSIONER OF INCOME-TAX BOMBAY v. AHMEDBHAI 
i UMARBHAI & CO.* 


Hecess Profits Taw Act (XV of 1940), Secs. 5, 2(5), 21—Indian Income-taœ Act ( XI of 1922), 
Sec. 42(8)}—Manufacture of oil at Raichur (Hyderabaa)—Sale of oil tn Bombay—Whether 
portion of sale proceeds attributable to manufacture of oil at Raichur, emempt from excess 
profits tax. 

The assessees, a registered firm residing in Bombay, had a mill at Raichur (Hyderabad 
State) for extracting oil from groundnuts. They manufactured oil at Raichur, a portion of 
which they brought down to Bombay and sold there. In their assessment to excess profits - 
tax, the assessees were taxed on the sale proceeds of the oilin Bombay. The assessees 
contended that the portion of the sale proceeds which could be attributed to the manu- 
facture of oil at Raichur should be exempted from the tax :— 

Held, upholding the contention, that the portion cf the sale proceeds which could be 
assigned to the manufacture of the cil at Raichur should not be assessed to tax under the 
Excess Profits Tax Act, 1940. 


THis was an appeal from the decision of the Bombay High Court reported at 
50 Bombay Law Reporter 349, where the facts are set out at length. 


M. C. Setaload, Attorney-General for India, with B. Sen, for the appellant. 
K. M. Munshi, with S. Krishnamoorthi Aiyar and N. K. Gamadia, for the 
respondent. 4 


Kania C. J. This is an appeal from a decision of the High Court of Judicature 
at Bombay upon a reference made by the Income-tax Appellate Tribunal, Bombay, 
under s. 66(Z) of the Indian Income-tax Act. The respondent firm, the assessees, 
carried on business of manufacturing and dealing in oil during the relevant account- 
ing periods. They are a registered firm under the Income-tax Act and are 
residents in Bombay. They own three mills at Bombay and one at Raichur 
for manufacturing oil from groundnuts. The oil produced at Raichur is sold 
partly at Raichur and partly in Bombay. Their liability to pay income-tax in 
respect of their whole profits is not disputed under the Income-tax Act. The 
question is in respect of their liability under the Excess Profits Tax Act for the 
oil manufactured at Raichur, but sold in Bombay. 


* Decided, May 4, 1950. Appeal from Bombay. 
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The assessees contend that in respect of such oil a portion of the prof 
by them is attributable to their business of manufacturing oil at Rai 
that portion of the profits should not be assessed to tax under the Exce 
Tax Act. . The taxing authorities rejected the contention of the assess 
Income-tax Tribunal agreed with them.. On a reference the High Court 
-with the view of the Tribunal and held that the assessees’ contention wa 
The Commissioner of Income-tax has come in appeal from that decision 
Excess Profits Tax Act (XV of 1940) s. 2 (5) defines ‘business’ as follows :- 

‘business’ includes any trade, commerce or manufacture or any adventure in 
of trade, commerce or manufacture.. 

Provided further that all business to which this Act applies carried on by thes 
shall be treated as one business for the purposes of this Act.” 

Section 5 of the Act runs as follows :— 

5. “This Act shall apply to every business of which any part of the profits n 
the chargeable accounting period is chargeable to income-tax by virtue of the provis 
clause (1) or sub-clause (44) of clause (b) of sub-section (7) of section 4 of the Indian 
Act, 1922, or of clause (c) of that sub-section : 

Provided that this Act shall not apply to any business the whole of the profits of v 
or arise without British India where such business is carried on by or on behalf of a pr 
resident but not ordinarily resident in British India unless the business is controlle 

Provided further that where the profits of a part only of a business carried on ` 
who is not resident in British India or not ordinarily so resident accrue or arise in B 
or are deemed under the Indian Income-tax Act, 1922, soto accrue or arise, then, e 
the business being the business of a person who is resident but not ordinarily resider 
India is controlled in India, this Act shall apply only to such part of the business, ar 
shall for all the purposes of this Act be deemed to be a separate business : 

Provided further that this Act shall not apply to any business the whole of tt 
which accrue or arise in an Indian State; and where the profits of a part of a busine 
arise in an Indian State, such part stall, for the purposes of this provision, be deer 
separate business the whole of the profits of which accrue or arise in an Indian Ste 
other part of the business shall, for the purposes of this Act, be deemed to be a separat 


Section 21 of the Act, which was not referred to in the course of the ¢ 
before us, runs as follows: — 

21. ‘‘The provisions of sections 4-A, 4-B, 10, 18, 24-B, 29, 86 to 44-C (inclusiv 
(inclusive), 49-E, 49-F, 50, 54, 61 to 68 (inclusive), 65 to 67-A (inclusive) of the Indian 
Act, 1922, shall apply with such modifications, it any, as may be prescribed as if the sai 
were provisions of this Act and referred to excess profits tax instead of to income-tax 
officer exercising powers under the said provisions in regard toincome-tax may exer 
powers under this Act in regard to excess profits tax in respect of cases assigned tc 
sub-section (3) of section 8 as he exercises in relaticn to income-tax under the said Ac 

Provided that references in the said provisions to the assessee sha)l be construed £ 
to a person to whose business this Act applies.” 


The relevant portion of s. 42 of the Indian Income-tax Act XI of 1] 
these terms :— . 

42. (I) “Al income, profits or gains accruing or arising, whether directly or 
through or from any business connection in British India, or through or from any ` 
British India, or through or from any asset or source of income in British India, or 
from any money lent at interest and brought into British India in cagh or in kind, shal 
to be income accruing or arising within British india, and where the person entitled to 
profits or gains is not resident in British India, shall be chargeable to income-tax e 
name or in the name of his agent,. 

(2) Where a person not resident or not ordinarily resident in British India, 
business with a person resident in British India, and it appears to the Income-tax | 
owing to the close connection between such persons the course of business is sc arrang 
business done by the resident person with the person not resident or not ordinari 
produces to the resident either no profits or less than the ordinary prcfits which might 
to arise in that business, the profits derived therefrom or which may reasonably be 
have been derived therefrom, shall be chargeable to income-tax in the name of t 
person who shall be deemed to be, for all the purposes of this Act, the assessee in resp 
income-tax. 
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- » + {8) In the case of a business of which all the operations are not carried outin British Ih 
the profits and gains of the business deemed under this section to accrue or arise in British I 
shall be only such profits and gains as are reasonably attributable to that part of the operat 
carried out in British India.” 

On behalf of the appellant it was contended that in order to get exempt 
from the Excess Profits Tax Act the assessee has to show that his case is cove 
by s. 5, proviso 8. It was argued on behalf of the appellant that in the pres 
case the business of the assessee consisted of manufacturing and selling oil, : 
unless each of those operations took place at Raichur, “a part of the busine 
of the assessee was not at Raichur in the Hyderabad State and therefore he y 
not entitled to the exemption claimed by him. It was secondly contended tl 
even assuming that this was not correct, the profits of that part of the busine 
which was carried on at Raichur, did not accrue or arise in the Hyderabad Sta 
because the profits arose on the sale of the oil in Bombay and therefore the assesse 
contention was incorrect. Proviso 8 to s. & of the Excess Profits Tax Act requi 
the assessee to fulfil three conditions to secure the exemption. They are 
there should be a part of a business; (2) That must be in an Indian State; a 
(8) Profits in respect of which exemption is claimed must acerue or arise fr 
that part of the business. The, appellant’s contention is that the part of t 
business must be a complete unit or as described on his behalf a complete cro 
section of the business. It is argued that inasmuch as the sale of the oil in qu: 
tion took place in Bombay, the cross-section composed of manufacture and s: 
did not take place at Raichurin the Hyderabad State and therefore the assesse 
contention must fail. In my opinion this contention is unsound. The defi) 
tion of business in the Excess Profits Tax Act clearly envisages manufacture 
a business by itself. It is not necessary that a manufacturer must be a trader 
the commodity he manufactures. Similarly because he is a manufactw 
and a trader, it does not‘ follow that the two activities necessarily becor 
one indissolubl@ business of which the profits cannot be separately ascertaine 
Because a manis a manufacturer, a trader and even an exporter, it is not correct 
say that unless all the three activities take place in an Indian State he is n 
entitled to the benefit of the proviso because a part of his business is not in t 
Andian State. The argument of the appellant is that there should not be or 
a separate composite unit of the assessee’s business in an Indian State, but th 
each operation making up the assessee’s business must take place in an Indi 
State. I find no justification for putting such construction on proviso 8 to s. 
No authority is cited to support such interpretation of the proviso. It is n 
contended in the present case that the activities of the assessee as a manufactur 
are so spread out as to be incapable of being ascertained as one unit of busine 
in an Indian State. For instance, difficulties may arise if a manufacturer bu 
groundnuts in one place, has a crushing mill in another place, has a refinery 
the third place and packing etc. in a fourth place. It is not disputed here that + t 
assessee’s activities as a manufacturer are all in Raichur, and if so, that set 
activities under the definition of ‘business’ in the Excess Profits Tax Act is 
complete unit. I have no doubt that on the facts of the present case the manufa 
turing operations of the assessee are “a part of his business in an Indian State 
Those conditions-of the previso are therefore fulfilled. 

On behalf of the appellant it was pointed out that under s. 42 (3) of the Indi: 
Income-tax Act the islature had made a provision for allocation of prof 
in respect of different operations of a business, but there was no such correspon 
ing provision in the Excess Profits Tax Act. This contention overlooks s. | 
of the Excess Profits Tax Act which expressly makes, amongst others, s: 
(3)a part of the Excess Profits Tax Act for assessing the profits of an assesst 
If, therefore, profits can be allocated to the manufacture of oil in Raich 

it seems to me clear that the manufacturing activity will be a part of t 
assessee ’s business in an Indian State. 

` The next contention of the appellant was that even if a part of the busine 
was in an Indian State, the profits: accrued or arose only on the sale of the oil 
Bombay and no part of the profits af manufacture therefore ame in an Indi: 
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State. In my opinion this argument is also unsound. í 
assessee receives money. While the receipt of tbe price 
an entirey different thing to say that therefore the wh 
facture and sale arose in Bombay. This argument ov 
between accruing or arising on the one hand and receir 
the question of profits has to be determined not on rec 
lot sold by the assessee but the result of all the operation 
manufacture and sale of oil-during the accounting year. 
tion may result in profit but that will not make the as: 
of his accounting year’s activities is a loss. It is therefc 
this kind to consider the sale of oil as the deciding facto) 
fits or to determine the place of the accrual of profits. 
at the bar dealing with a trader’s business where he bou 
my opinion those are not relevant to determine the quesi 
the present case the business is of a different natw 
Taxation v. Kirk, Lord Davey distinguished Sulley - 
Grainger & Son v. Gough? on this ground. The place of 
the test when the business was of manufacturing and sale 
deal with the liability of the assessee under the Indian 
the profits were received (and not only accrued or arose) | 
ful. The Judges of the High Court strongly relied on C 
v. Kirk for their conclusion in favour of the assessee. I 
operations where the mines were in one colony and the s: 
nder the Taxing Act in that case it was observed that i 
whether the person to be taxed resided in the colony or r 
whether the income was received in the colony or not, if 1 
colony. The Board attached no importance to the we 
treated as synonymous with arising or accruing. The 
income was arising or accruing to the assessee from the bi 
on by him in the colony. This was considered a ques 
New South Wales Act the liability to tax has to be decid 
source of the income in the particular colony and to that 
is based on a different basis. While accepting this di 
unable to accept the contention that the source of incor 
where the income accrues or arises. In my opinion the 
income accruing or arising at the place ef the source. 
income accrued has to be determined on the facts of | 
may accrue or arise at the place of the source or may ¢ 
but it does-not follow that the income cannot accrue or 
the source exists. Therefore it is necessary to ascertain ` 
business which is capable of being treated as one separa 
State has given rise to the income or profit sought by the 
from taxation in the present case. On behalf of the re 
was drawn to International Harvester Company of Canad 
Commission.* In that case the question was of the liabi 
outside the province of ‘S’, under the Income-tax Act c 
arising from the sale in that province of agricultural 
manufactured outside the province. Under the relevant 
on a person residing outside ‘S’ who was carrying on`b 
-profit or gain arising from the business of such person 
that although the profits were all received in ‘6’, where 
profits liable to taxation were only the net profits arising 
and therefore the manufacturing profits should be exclu: 
‘They referred to ss. 28 and 24 of the Taxing Act, unc 
person was charged to tax on an spnaraoned part of 
might be received outside the province of ‘$’ could fair 
CE ot A.C. 588. 8 tae A.C. í 
1, 2°. [1860] [5 H. & N. 711, 4 {1040] A.C. § 
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n partially earned inside that province. In my ‘opinion that ca: 
y helps the contention of the respondents and negatives the appell: 
n. Jt shows that when the manufacturing portion of the activity of 
n one province and the sale is in another province, the whole pr 
essarily considered as arising from the sale or at the place of s: 
y may be treated as received on sale of the products. Secondly, it 
fits could be apportioned between the manufacturing and tradin 
‘ticularly when the assessee carried on the business of a manuf 
der together. This decision was sought to be distinguished by tl 
1eral on the ground that ss. 28 and 24 of the Taxing Act of that « 
, completely different scheme of taxation. I do not think that is £ 
distinction, because proviso 2 to s. 5 of the Indian Excess Profi 
d with s. 21, prescribes also a scheme in respect of a non-reside 
in the same details or with the same results under the Indiar 
iression “part of a business” must in my opinion be read with the 
and implication in provisos (2) and (8) to s. 5 of the Excess Profi 
m also unable to accept the contention of the Attorney-General 
Act there is no scheme of apportionment. That overlooks, as 
ve, the provisions of s. 21 of the Act, which incorporates by refere) 
ers s. 42 (3) of the Indian Income-tax Act. In my opinion, the 
ding on the footing that there can arise or accrue profits of the me 
ivity of the assessee, profits have accrued to the assessee of a part of 
an Indian State, and they having accrued out of such business carri 
te, are exempted under the third proviso’to s. 5 of the Excess Pro: 
: these reasons, in my opinion, the conclusion of the High Com 
l the appeal is dismissed with costs. 


AZL Aut J., I agree fully with the judgment of Mahajan J. 


2aATANJALI SASTRI J. This is an appeal from a judgment of the 
Judicature at Bombay upon a reference made by the Income-ta 
bunal, Bombay, under s. 66 (Z) of the Indian Income-tax Act, 
h s. 21 of the Excess Profits Tax Act, 1940. 
"he respondent firm (hereinafter referred to as the “assessees’’) 1 
the business of manufacturing and dealing in oil at Raichur in th 
te and at Bombay which, during the relevant period, was part ı 
n known as British India. The assessees are resident in Bomt 
istered for income-tax purposes, under s. 26-A of the Income-tax 
name of Ahmedbhai Umarbhai & Co., while their branch at Ra 
ler. the name of Ahmed & Sons. They own three mills at Bombay 
ichur for manufacturing oil from groundnuts, and they sell the c 
ichur and partly at Bombay. For the chargeable accounting perio 
from October 81, 1940, and ending on October 20, 1941, the as: 
essed to excess profits tax in a sum of Rs. 1,61,807 on their busine 
6,08,761, including a sum Rs. 2,49,615 which was said to have 
en from sales in Bombay of oil manufactured at Raichur. Part 
; also sold at Raichur, but the profits derived from such sales were . 
the assessment, and no question now arises in regard to such yj 
succeeding period commencing from October 21, 1941, and ending 
8, 1942, a tax of Rs. 2,55,485-1-0 computed on the same basi 
»osed on the assessees. The assessees contended that a part of 
ived from sales in British India of the oil manufactured at Raicht 
‘able to the manufacturing operations at Raichur which are an es 
their business, and that such profits must be excluded from the 
ler the third proviso to s. 5 of the Excess Profits Tax Act, as hay 
arisen in the Hyderabad State. The contention was rejected an 
che profits arising out of the sales in British India of the oil produce: 
‘e included in the assessments. 
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After unsuccessful appeals to the Appellate Assistant Com 
the assessees carried the matter to the Income-tax Appellate 
but with no better result. The assessees thereupon applie 
requiring them to draw up a statement of the case and refer il 
at Bombay for decision of the question of law involved, and th 
_ ingly-stated the case and referred the following question : 

“Whether on the facts stated above income accruing or arising to | 
made in British India of goods manufactured in Raichur situated outs 
been rightly held by the Tribunal as the income accruing or arising in © 
lable to excess profits tax.” l 

In the letter of reference they indicated their view on the < 
stating that the manufactured article received or brought int 
not include any income, profits or gains, and that such profit 
accrued only after the sale had taken place, accrued or arose : 

The reference was heard by Chagla C. J. and Tendolkar J 
opinion that the question as framed by the Tribunal “did n 
the controversy between the parties”. The learned Judges, af 
of the case, framed the question thus : “Whether on the fac 
profits of a part of the business of the assessees accrued or 
State’. The question, as reframed is also open to similar criti 
that the manufacture of oil at Raichur is “a part of the busine 
whereas the Commissioner of Income-tax has been serious] 
position as the judgment under appeal itself shows. 

Excess profits tax is a charge on the profits arising out of 
of its normal or standard profits, a business being regarded a: 
ment. ‘‘Business” is defined in s. 2 (6) of the Excess Profits T: 
among other things, “manufacture”, and a proviso to the cl 
businesses to which this Act applies carried out by the san 
treated as one business for the purposes of this Act’. Se 
the charge .of tax in respect of any business to which the . 
amount by which the profits during any chargeable accountin 
standard profits. Section 5, on the true interpretation of wh 
determination in this appeal turns, runs thus: 

“5. ‘This Act shall apply to every business of which any part of- 
the chargeable accounting period is chargeable to income-tax by virt 
sub-clause (4) or sub-clause ti) of clause (0) of sub-section (1) of section 4 c 
Act, 1922, or of clause (c) of that sub-section : 

Provided that this Act shall not apply to any business the whole 
accrue or arise without British India where such business is carried on by 
who is resident but not ordinarily resident in British India unless the - 
British India : ' 

Provided further that where the profits of a part only of a business 
who is not resident in British India or not ordinarily so resident accrue 
or are deemed under the Indian Income-tax Act, 1922, so to accrue or 8 
the business, being the business of a person who is resident but not ordi 
India is controlled in India, this Act shall apply only to such part of the 
shall for all the purposes of this Act be deemed to be a separate busines: 

Provided further that this Act shall not apply te any business the 
which accrue or arise in an Indian State, and where the profits of a part o. 
in an Indian State, such part shall, for the purposes of this provision, be 
business the whole of the profits of which accrue or arise in an Indian £ 
of the business shall, for ail the purposes of this Act, be deemed to be a se 

As the assessees are resident in British India and the pro! 
in the Hyderbad State made during the relevant periods were 
tax under s. 4 (Z) (b) (it) of the Income-tax Act, that busines: 
charge to excess profits tax by s. 5 of the Excess Profits 
duty would be leviable on the profits of the said business ut 
excluded the application of the Act to that business, in whick 
s. 2 (5) which operates to consolidate only those businesse 
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applies would alsō not take effect. It appears to have been conce 
taxing authority that no excess profits tax was leviable on the prc 
from the sales in the Hyderabad State as they were profits of a part 
essees’ business accruing or arising in an Indian State and as such wer 
under proviso (8) to s. 5, for these profits, as already stated, were no 
totaxfor the two chargeable accounting periods,in question. But it w 
ed on their behalf by the Attorney-General that the proviso had no suc 
in respect of the profits made by sales of the oil in British India, and t 
reasons: Firstly, because the manufacturing operations carried on in 
abad State did not constitute a “part” of the assessees’ business within t 
of the proviso, and, secondly, because even if.such operations could | 
as a part of the business, the profits derived from the sales of the oil 
could not be said to have accrued or arisen in that State. Both thc 
tions were held to be untenable by the learned Judges of the High 
were contested before us by Mr. Munshi on behalf of the assessees. 

On the first point, the Attorney-General insisted that a “part” of 
. meant a fraction of the aggregate of all the constituent activities of t 
or, as It has been put during the argument, a “cross-section” of the ent) 
operations, and not one or more of such operations, however essen 
production of the resulting profits. It is difficult to see how this const 
assist the fan Sere in the present case, for, as already stated, t 
were selling. at Raichur part of the oil manufactured there, and 
thus at that place a complete cross-section of their business which 
manufacturing and selling oil. Apart from this consideration, 
nothing in the context of s. 5 to exclude the ordinary meaning of the w 
of a business” and to compel the somewhat strained and artificial ini 
sought to be put upon them which, it may be observed in passing, s¢ 
sistent with the®view which left untaxed the profits derived from t 
Raichur. Furthermore, s. 5 is to be read with the provisions of s8. 
Indian Income-tax Act which has been made applicable, with cert 
cations not material here, to Excess Profits Tax by s. 21 of the Ex 
Tax Act “as if the said provisions were provisions of this Act and refi 
profits tax instead of to income-tax”. That section has, in my o 
important bearing on the issues involved in this appeal and deserves « 
sideration. So far as material here it reads thus : 

“42, (1) All income, profits or gains accruing or arising, whether directly 
through or from any business connection in British India, or through or from ar 
British India, or through or from any asset or source of income in British India, 
from any money lent at interest and brought into British India in cash or in kind, s} 
to be income accruing or arising within British India, and where the person entitled 
profits or gains is not resident in Gritish India, shall be chargeable to income-ta 
name or in the name of his agent, and in the latter case such agent shall be deeme: 
the purposes of this Act, the assessee in respect of such income-tax. 

Provided that ‘where the person entitled to the income, profits or gains is n 
British India, the income-tax so chargeable may be recovered by deduction und 
provisions of s. 18... 

(3) In the case of a business of which all the operations are not carried out in 
the profits and gains of the business deemed under this section to accrue or arise ir 
shall be only such profits and gains as are reasonably attributable to that part of 
carried out in British India.”’ 


Tt will be seen that these provisions, read together, lay down a ru 
tionment for ascertaining the profits of a business part only of whose ‘ 
are carried out in British India where such part could be regarded ; 
business connection in British India” or “a source of income in Bri 
They also provide machinery for facilitating collection of the tax from 
agent where the person entitled to such income is a non-resident. 

rovisions are obviously complementary to s. 5, proviso (2), of the E 
Pax Act, and unless we read “‘part of a business” in that proviso as } 
or more “operations” of the business referred to in sub-s. (3) of s. 42 
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nery provided in the latter section for collection of the tax leviable on a non- 
resident person by virtue of proviso (2) will not be applicable, and the scheme 
of charge and collection in such cases will be rendered. incoherent. A harmo- 
nious interpretation of the scheme requires that the words “part of a business”, 
in proviso (2) must be taken to signify one or more of the 6perations of the business, 
and, if so, the same expression used in proviso (3), with which we are here concern- 
ed, must also have the same connotation. It follows that the manufacture of 
oil in the mill at Raichur is a part of the assessees’ business. 

The question next arises whether the profits derived from such manufacture, 
other than those arising from sales at Raichur which are not now in question, 
accrued or arose in Raichur, so as to bring the case within proviso (3). It is clear 
that the oil manufactured at Raichur cannot itself be regarded as income, profits 
or gains within the meaning of the Indian Income-tax Act or the Excess Profits 
Tax Act any more than the green coffee in Income-tax Commissioner, Madras 
v. Diwan Bahadur S. L. Mathias! which the Privy Council held could not be 
so regarded. The oil is manufactured for purposes of sale in order that profits 
may be earned, and such profits are realised only when the commodity is sold . 
and not before. But, as the test of non-liability under proviso (8) is the accruing _ 
or the arising of the profits in an Indian State, the question is whether the profits, 
when they do arise from the sales at Bombay of the product of the mill at Raichur, 
arose in whole or in part at Raichur? As pointed out by the Privy Council in 
Income-tax Commissioner, Bombay Presidency and Aden v. Chunilal B. Mehta of 
Bombay?, the words “profits accruing or arising in” a country require a place 
to be assigned as that at which the trading operations come, whether gradually 
or suddenly, into existence, and they involve a notion difficult to apply to parti- 
cular transactions. The words “accrue or arise”, too, have been variously 
interpreted, and no conclusive or clear test of when or where income can be said 
to accrue has been formulated in the decided cases. The learned Judges in the 
Court below solved the problem by invoking what they conceived to be the 
general principle underlying the decision in Kirk’s case®, namely, the principle 
‘of apportioning profits as between the different processes employed in producing 
those profits and the different places where they are employed. The learned 
Judges disagreed with the view of the Calcutta High Court in In the matter 
of Mohanpur Tea Co. Lid.A that the profits accrue or ‘arise only when the 
goods are sold and at the place where they are sold, and that the decision in 
Kirk’s case laid down no principle of general application but proceeded on the 
language of an Australian statute. The question in Kirk’s case related to the 
assessment of the profits of a mining company which extracted ore and converted 
it-into a merchantable product in one colony and sold it in another. Under 
the relevant statute tax was leviable in respect of income. ‘arising or accruing 
from any...trade...carried on” in the colony or “ derived from lands ”, or 
“arising or accruing from any kind of property...or’ from any other 
source whatsoever”, in the colony, but no tax was payable in respect 
of income “earned” outside the colony. The Board held that the profits, 
having been produced by the combined operations of extraction, manufacture 
and sale, were assessable to tax in the colony either as derived from land by 
reason of the extraction or as “arising or accruing”, if not from a “trade”, certain- 
ly from a “source”, by reason of the manufacture in the colony, and were therefore 
“earned” in the colony, though the profits were received outside the -colony. 
While it may well be a “fallacy”, while in applying a taxing statute which directs 
attention to the situation of the source a income as the test of chargeability, 
to ignore the ‘initial stages in the production of the income and fasten attention 
on the last stage when it is realised in money, it may be open to question whether 
it is in consonance with business principles or practice, in the absence of any 
statutory requirement to that effect, to cut business operations arbitrarily into 


1 (1988) L.R. 66 I.A. 28, s.c. [1988] Bom. 752. 
8.c. 41 Bom. L.R. 167. 8 [1900] A, C. 588. 
2 (1988) L. R. 65 I.A. 882, 4 [1987] 2 Cal. 201. 
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two or more portions and to apportion, as between them, the profits resulting 
from one continuous process ending in a sale. It appears, however, unnecessary, 
in the present case, to consider the applicability of the decision in Kirk’s case | 
to assessments arising under the Indian Act which makes the place at which 
the profits accrue or arise the test of liability or non-liability, as the case may be, 
as I am of opinion that s. 42 of the Income-tax Act which, as already stated, has 
been incorporated in the Excess Profits Tax Act, is applicable here and sanctions 
such apportionment. 

It is noteworthy that the first part of sub-s. (1) of s. 42 providing that certain 
classes of income are to be deemed to accrue or arise in British India is not con- 
fined in its application to non-residents, but is in general terms so as to be applica- 
ble to both residents and non-residents. Before its amendment in 1939: the 
sub-section began with the words “in the case of any person residing out of Bri- 
tish India” -which obviously restricted the application of the provision to non- 
resident persons, but in its amended form the sub-section has been recast into 
two distinct parts, the first of which is not so restricted, and the second part 
alone, which begins with the words “and where the person entitled to the income, 
profits and gains is not resident in British India”, is made applicable to non- 
resident persons, thereby showing that the former part applies to both residents 
and non-residents. The opening words of the first proviso also point to the same 
conclusion, for these: words would be ‘surplusage if the sub-section as a whole 
applied ‘only to non-residents. A contrary view has, no doubt, been expressed 
by a division bench of the Bombay High Court in Commr. of Inc. Tax v. Western 
India Life Ins. Co. Lid. Though reference was made in that case to the alter- 
ation in the structure of sub-s. (1), its significance, as it seems to me, was not 


| properly appreciated. The facts that the margmal note to the whole section 


refers to “non-residents” and that the section itself finds a place in Chapter V 
headed “Liability in Special Cases” were relied upon as supporting the view that 
sub-s. (Z) as a whole applies only to non-residents. As pointed out by the Privy 
Council in Thakurain. Balraj Kunwar v. Rae Jagatpal Singh?, marginal notes in 
an Indian statute, as in an Act of Parliament, cannot be referred to for the purpose 
of construing the statute, and it may be mentioned in this connection that the - 
marginal note relied on has since been replaced by the words “Income deemed 
to accrue or arise within British India”, which makes it clear that the main object 
of sub-s. (1) was to define that expression [see s. 12 (a) of Act XXII of 1947]. 
Nor can the title of a chapter be legitimately used to restrict the plain terms 
of an enactment. I am therefore of opinion that the first part of sub-s. (1) is 
applicable to the assessees, the expressions “business connection in British India” 
and “asset or source of income in British India” being wide enough to cover 
their selling organisation at Bombay. The result is that the profits received at 
Bombay from the sale of the oil manufactured at Raichur have to be apportioned 
under sub-s. (3) between the two operations of manufacture and. sale, and only 
such portion of the profits as is.reasonably attributable to the sale should be 
deemed to accrue or arise in British India. It must follow, as a corollary, that 
the rest of the profits, attributable to the manufacture at Raichur, must be re- 
garded as accruing or arising in the Hyderabad State. Therefore proviso (3) 
to s. 5 of the Excess Profits Tax Act becomes applicable to the case and exempts 
the manufacturing part of the assessees’ business from the operation of the Act. 
On behalf of the respondent, Mr. Munshi called attention to certain observations 


- of the Privy Council in Chunilal B. Mehta’s case? as supporting his contention that, 


although all the operations of a business must be completed before profit is 
received, the accrual of the profit begins with the first operation and continues 
cumulatively till the goods are finally sold, and that, therefore, the een 
“accruing or arising in” a place must be applied distributively to the different 
operations and the places where such operations are carried out. The observations 


1 (1945) 4? Bom. L.R. 795, 8 (1988: L.R. 65 I.A., 882, 
2 icon, L.R. 81 L.A. 182, s.c. 40 Bom. L.R. 916, 
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relied on are as follows (p. 844) : 

‘But the legislature has chosen a different test and applied it to all kinds of 
, or arising in British India. It may even have chosen it as fairer because it can 
tributively to the profits of a single source...” 
and again, (p. 846) : 

« no doubt if it can be held that under the Indian Act profit inthe case 
must be taken so strictly that it is not to be understood distributively at all tl 
assessee’s business would become an ultimate and single figure irreducible and r 
Bombay, but such high doctrine cannot be read into the Indian statute withor 
only to its language but to its scheme.” 


These passages may, at first sight, appear to lend some support to ] 
thesis. But on closer examination in their context they do not, in 
warrant any such general theory. Their Lordships were dealing 
where the assessee, resident in Bombay, derived profits from speculat: 
for purchase and sale of commodities carried out through brokers in va 
markets such as Liverpool, London and New York. The assessee col 
he was not liable to pay Indian income-tax in respect of such profits, w] 
received in British India, on the ground that they were not profits 
arising in British India, and their Lordships upheld that contention 
reference to such transactions which individually contributed to the su 
in the various places abroad, that their Lordships spoke of the pro 
or arising distributively and not in a single place. That they were ı 
of the profits resulting from a Single composite process such as mani 
sale, and their disintegration and apportionment as between the differer 
is shown by their further observation that (p. 846) : 

«|... profits are frequently, if not ordinarily, regarded as arising from ma 
each of which has a result not as if the profits need to be disintegrated with difficul! 
were an aggregate of the particular results.” aj 


Reference was also made to a recent decision of the same Tribunal in 
Harvester Company of Canada, Lid. v. Provincial Taw Commission? T. 
out of the assessment of the profits of a non-resident to income- 
provincial Income-tax Act in respect of the profits arising from the sa 
province of goods manufactured outside the province. The tax wa: 
the case of a non-resident person, on the “net profit or gain arisi 
business of such person in” the province. Their Lordships held th 
the profits sought to be assessed were all received in the province whe 
were sold, as the profit brought under charge under the Act was only | 
arising from the business in the province, the manufacturing profits s 
cluded from the assessment. Their Lordships referred to other prov 
Act which, in the converse case, sought to charge a proportionate part 
derived from sale outside the province of goods produced in the prov 
“earned” within the province, and aired from those provisions that 
of the Legislature in the charging section was to bring within the ambi 
only an apportioned part of the profit. Such a construction, they th 
“result in a fair and reasonable scheme of taxation in accordance with 
which naturally prevails between one province and another.” ] 
Kirk’s case? their Lordships remarked that (p. 51): 

“ although the sections under consideration in Strk’s case differed in their 
the section now under consideration, the reasoning which appears in the judgme 
is helpful to the appellant’s contention in the present case.”’ 


This was, presumably, because chargeability in both cases dependec 
income accruing or arising in the country, but on the source of the i 
in the country. The decision was based on the language of the sta: 
scheme of taxation disclosed thereby, and what I have said about 
equally applies to it. The other cases cited by Mr. Munshi do not 
special notice. 


1 [1949] A.C. 863 - 2 [1900] A.C, 588. 
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I agree with the conclusion reached by the High Court, though on differ 
grounds, and dismiss the appeal with costs. 


MAHAJAN J. This is an appeal by the Commissioner of Income-tax, Bomt 
City, from the judgment of the High Court of Judicature at Bombay upon a e 
stated by the Income-tax Appellate Tribunal under the provisions of s. 66 
of the Indian Income-tax Act, 1922, and it raises a question as to the liability 
the respondent, Messrs. Ahmedbhai Umarbhai & Co., for excess profits tax. 

Excess profits tax is levied under s. 4 of the Excess Profits Tax Act, XV of 19 
“in respect of any business to which the Act applies on the amount by which 
profit during any chargeable accounting period exceeds the standard profits... 
The respondent is a registered firm resident in British India and owns three oil m 
in Bombay and one oil mill in Raichur in Hyderabad State, and the question tc 
decided in the appen) is whether the profits which were received or realized by 
respondent, on sale of oil manufactured in Raichur and sold in British In 
are liable to excess profits tax. 

By an order dated March 27, 1944, the Excess Profits Tax Officer, Circle I 
Bombay, assessed the respondent to excess profits tax in the sum of Rs. 1,61,: 
for the chargeable accounting period commencing from October 81, 1940, and end 
on October 20, 1941, on the business income of Rs. 6,08,761, which included as 
of Rs. 2,49,615, being profits accruing or arising in British India in respect of 
respondent’s branch at Raichur in Hyderabad State and run in the name 
Messrs. Ahmed & Sons. By another order dated March 28, 1944, the same offi 
assessed the firm to excess profits tax in a sum of Rs. 2,55,485-1-0 for the chargea 
accounting period commencing from October 21, 1941, and ending on Novembe: 
1942, on the business income of Rs. 7,46,561, which included a sum of Rs. 2,84,? 
being the profits accruing or arising in British India in respect of the Raicl 
branch. Both the assessment orders were appealed against to the Appell 
Assistant Commissioner, but without any success. The Income-tax Appell 
Tribunal on appeal drew up a statement of case and referred the following quest 
of law to the High Court :— 

“Whether on the facts, as stated above income accruing or arising to the assessee On sales n 
in British India of goods manufactured in Raichur situated outside British India has been rig 
held by the Tribunal as income accruing and arising in British India and was liable to e 
profita tax? ” 


The High Court re-framed the question as follows :— 


“Whether on the facts as stated above profits of a part of the business of the assessee acc 
or arose in an Indian State,” 


and answered it in the affirmative. It held that the activity which the respond 
carried on at Raichur was a pari of its business within the meaning of the fl 
proviso to s, 5 of the Excess Profits Tax Act and that the profits of a part of 
business accrued or arose in an Indian State and that the said profits were 
assessable to excess profits tax. This order of the High Court is being contes 
in the present appeal and it has been urged that as regards the oil manufacti 
in Raichur but sold in British India, no profits accrued or arose in the Inc 
State, but the profits accrued or arose in British India and are subject to ex 
profits tax. It was further contended that the construction put by the High Ci 
on the third proviso to s. 5 and on the phrase “ part of a business” is errone 
and is not justified on the language of the proviso and the context. It was sugg 
ed that in order to constitute “ a part of the business” within the meanin; 
that proviso it must be a complete cross-section of the whole business and 
merely one or more of the operations of that business. 

Section 5 of the Excess Profits tax Act on the true construction of which depe 
the decision of the appeal is in these terms :— 

“This Act shall apply to every business of which any part of tbe profits made during 
chargeable accounting period is chargeable to income-tax by virtue of the provisions of sub-c 
-(t) or sub-clause (ši) of clause (b) of sub-section (1) of section 4 of the Indian Income-tax Act, : 
or of clause (c) of that sub-section.” 


— 
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In other words, the Act brings within its ambit all i 
person resident in British India which accrues or arises 
accrue or arise to him in “British India during the accou 
income which accrues or arises to him without British D 
and if such person is not resident in British India during th 
which accrues or arises or is deemed to accrue or arise in B 
year. Ifs. 5 of the Act stopped short at that stage, | 
the case of the respondent who is a resident in British I 
matter where it arose, within British India or without | 
chargeable to excess profits tax Just in the same way as it: 
tax under the Indian Income-tax Act. The whole of his in 
has legitimately been taxed under that Act. 

Section 5, however, has three provisos which limit its 
incomes outside its ambit. The first proviso is to the follc 

“Provided that this Act shall not apply to any business the whole ¢ 
or arise without British India where such business'is carried on by 01 
resident but not ordinarily resident in British India unless the bus: 
India.” 


This exception has no bearing to the facts of the pre 
proviso is in these terms :— 

“Provided further that where the profits of a part only of a busines 
is not resident in British India or not ordinarily so resident accrue or 
deemed under the Indian Income-tax Act, 1922,so0 to accrue or arise, 
ness being the business of a person who is resident but not ordinarily 
controlled in India, this Act shall apply only to such part of the bus) 
all the purposes of this Act be deemed to be a separate business.” 


This proviso also concerns a person not resident in Bri 
touch the present case. It however furnishes a clue to the1 
proviso inasmuch as it attracts the application of s. 42 of 
Act to the case of a non-resident and contemplates the a 
between part of a business controlled in British India and £ 
Sub-section (3) of s. 42 of the Income-tax Act enacts thus 


“In the case of a business of which all the operations are not c 
the profits and gains of the business deemed under this section to acc 
shall be only such profits and gains as are reasonably attributable tı 
carried out in British India.” 


Under the second proviso by reason of the application ol 
tax Act, if the manufacturing business of the assessee was 
his sales took place in Raichur, then excess profits tax cc 
on such profits as would really be attributable to his m: 
in British India and the manufacturing operations would t 
business of the assessee under the proviso. It is the thir 
controversy in the case is limited and this proviso is in the 

‘Provided further that this Act shall not apply to any business the 
accrue or aTise inan Indian State; and where the profits of a part of t 
Indian State, such part shall, for the purposes of this provision, be d 
ness the whole of the profits of which accrue or arise in an Indian Sta 
business shall, for all the purposes of this Act, be deemed to be a sep! 


We have firstly to determine the meaning of the wort 
in this proviso; does it mean, as argued on behalf of the 
business must be a complete cross-section of the whole b 
one or more of the operations of that business, or, does 
‘by the learned counsel for the respondent, a continued 
activity of which the profits could be apportioned or ascertaine: 
we are called upon to determine at what place do the p) 
respect of the part of such business. Do they arise at the 
of a manufacturer his goods are sold, or can they be said 1 
place of manufacture ? 


Ah 
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word “business” has been defined by the Excess Profits Tax Act in s. 


usiness’ includes any trade, commerce or manufacture or any adventure in thi 
commerce or manufacture or any profession or vocation...” 


eans any continued activity of a person which yields profits and w 
iature of trade, commerce or manufacture. It may even be any adv 
nature of trade, commerce or manufacture. A proviso was added 
on in the year 1940 in these terms :— 

ovided further that all businesses to which this Act applies carried on by tl 
hall be treated as one business for the purposes of this Act.” 


affect of the proviso is that if a man is carrying on a number of act 
r of the same or of different natures, all these various businesses are t 

The same person, if engaged in thé manufacture of hardware, oils, te 
syres, bicycles and owning mills for his diverse activities in different 
o trading in merchandise and doing contract business, is deemed to 
agle business. All the businesses that he carries on are lumped to 
ated as one business for the pur of levying the tax and calculati 

The proviso has made an ama of all the businesses of one indi 
s in view of this amalgam that proviso 8 of s. 5 has to be considere 
(0 me that what has been ama ted by the definition has aia 
aparate by the proviso to s. 5. a number of businesses carried o 
are situate in different places, then the effect of the proviso is to agaii 
separate business under the description of the phrase “ part of a busi 
r words, if a man is carrying on manufacture in textiles in Bombay, : 
ore, has a distillery in Allahabad and has an oil mill in Gwalior, then i 
: of s. 5 all these four trades are part of the business within the m 
so 8 tqs. 5, one part situate in one place and another part situate at a 
ind if any of these parts produce profits at the place of the busines 
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when he held that the activities which the assessee carried on at Raichur are 
certainly a part of the business of the assessee. Mr. Justice Tendolkar on this 
part of the case observed as follows :— y 

“The normal meaning of the word is a ‘portion’ in whatever way carved out and I have nc 
doubt in my mind that any of the operations that go towards a complete business are apart o: 
that business. ` 

The contention of the Advocate-General becomes the more untenable when one looks at the 
second proviso to s. 2(5) of the Excess Profits Tax Act.... 

Now, under this proviso you may have several businesses of a totally different character carriet 
on by the same person and they all together constitute one business for the purposes of the Exces: 
Profits Tax Act, if the contention of the Advocate-General is right, even if one of these different 
businesses in the ordinary sense of the term was wholly carried out in a Native State, it woulc 
still not be a part of the whole business in the sense of being a cross-section of all the businesse: 
which together constitute one business under the Excess Profits Tax Act. I am, therefore, o: 
opinion that the manufacture of oil was part of the business of the assessee firm,” 


-I am in complete agreement with the observations cited above. 

The next 2 for consideration is whether that part of the business situate 
in Hyderabad gives any profits, in other words, whether any profits of the manu- 
facturing business of the assessee at Hyderabad accrue or arise in that State. 

On behalf of the Commissioner it was contended that the place where the profits 
aecrue or arise is not ordinarily the place where the source that produces the 
profits is situate and that the High Court had erred in taking the view that in 
respect of sales of oil in British India produced by the mill at Raichur any profits 
accrued at the place of manufacture. It was said that profits in such a case only 
accrue at the place of sale and not at the place of manufacture. I am unable to 
accede to this contention. It is true that no profits are realised until the oil is 
sold, but the act of sale merely fixes the time and place of receipt of profits, profits 
are not wholly made by. the act of sale and do not necessarily accrue at the place 
of sale. Act of sale is the culminating process in the earning of profits, but it goes 
without saying that the act of sale could not be performed unless the goods were 
produced at Raichur, and it would be wrong from a business point to say that all 
the profits resulted from that operation. It was the operation of manufacture 
` at Raichur that enabled the assessee to sell oil and some portion of the profits 
must necessarily be attributable to the manufacturing process. To the extent 
that the profits are attributable to the manufacture of oil it is not possible to 
say that they accrue or arise at any place different from the place where the 
manufactured article came into existence. 

It was not denied that the business of manufacture at Raichur may produce 
profits or it may even earn profits, and it was conceded that it may also be said 
that profits are derived from that process of manufacture; but it was strenuously 
argued that earning of profits is not the same thing as the accrual of profits and 
no profits could be said to accrue or arise at a place where the profits may well 
have been earned or produced and that the place of accrual of profits must necessa- 
rily be the place. where the sale proceeds are received or realized. On behali 
of the assessee it was urged that the words “derived,” “earn,” “accrue” or “arise” 
are synonymous and it is immaterial which word is used indicating the result 
of the activities of various business operations. The totality of profits that 
accrues to a business or is earned by it may be ascribed to a number of operations ; 
though it is ascertained at the place where the produce is sold, it accrues where it is 
earned. Whether the words “derive” and “produce” are or are not synonymous 
with the words “accrue” or “arise,” it can be said without hesitation that the 
words “accrue” or “‘arise” though not defined in the Act are certainly synonymous 
and are used in the sense of “bringing'in as a natural result.” Strictly speaking, 
the word “accrue” is not synonymous with “arise,” the former connoting idea of 
growth or accumulation and the latter of the growth of accumulation with a tangible 
shape so as to be receivable. There is a distinction in the dictionary meaning 
of these words, but throughout the Act they seem to denote the same idea or ideas 
very similar and the difference only lies in this that one is more appropriate when 
applied to a particular case. In the case of a composite business, t.e. in the case 


50.] COMMISSIONER OF I. T, BOMBAY Y, AHMEDBHAI (8. C.)—Mahajan J. 788 


a person who is carrying on a number of businesses, it is always difficult to 
side as to the place of the accrual of profits and their apportionment infer se. 
r instance, where a person carries on manufacture, sale, export and import, > 
s not pone to say that the place where the profits accrue to him is the place 
sale. e profits received relate, firstly, to his business as a manufacture, secondly, 
his trading operations, and, thirdly, to his business.ofimport andexport. Profit 
loss has to be apportioned between these businesses in a businesslike manner 
1 according to well established principles of accountancy. In such cases it 
l be doing no violence to the meaning of the words “accrue” or “arise” if the 
fits attributable to the manufacturing business are said to arise or accrue at 
: place where the manufacture is being done and the profits which arise by 
son of the sale are said to arise at the place where the sales are made and the 
fits in respect of the import and export business are said to arise at the place 
ere the business is conducted. This apportionment of profits between a number 
yusinesses which are carried on by the same person at different places determines 
> the place of the accrual of profits. To hold that though a businessman has 
ested millions in establishing a business of manufacture, whether in the nature 
} textile mill or in the nature of steel works, yet no profits are attributable to this 
siness or can accrue or arise to the’business of manufacture because the produce 
his mills is sold at a different place and that it is only the act of sale by which 
fits accrue and they arise only at that place is to confuse the idea of receipt of 
ome and realization of profits with the idea of the accrual of profits. The act 
‘ale is the mode of realizing the profits. Ifthe goods are sold to a third person 
he mill premises, no one could have said that these profits arose merely by reason 
the sale. Profits would only be ascribed to the business of manufacture and 
ild arise at the mill premises. Merely because the mill owner has started 
ther business organization in the nature of a sales depot or a shop, that cannot 
ally deprive the business of manufacture of its profits, though there may have 
be apportionment in such a case between the business of manufacture and 
iness of shopkeeping. In a number of cases ‘such apportionment is made and 
Iso ested by the provisions of s. 42 of the Indian Income-tax Act, reference’ 
which has also been made in proviso 2 of s. 5 of the Excess Profits Tax Act. 
n Commissioners of Inland Revenue v. Maxset, Maxse purchased a monthly 
gazine for £1500 and was the sole proprietor, editor and publisher thereof. 
> earnings were derived from sales of the magazine, from advertisements and 
n reprints of articles mostly written by him. Before the war Maxse wrote a 
ze part of each number, and, though some of the matter was contributed by 
ers, the sales were largely due to the popularity of his own writings. When 
' broke out, he increased his personal contributions and did most of the writing. 
the present time he required practically no capital. Having been assessed 
cess profits duty for the year ending May 81, 1915, he appealed to the General 
ome Tax Commissioners and contended that the profits were earned by reason 
iis personal qualifications, that the capital expenditure was small in comparison 
h ds personal qualifications required to earn the profits, and that he was 
mpt from duty by virtue of para. (c) of s. 89 of the Finance (No. 2) Act, 1915. 
‘ee Commissioners having discharged the assessment, their decision was 
arsed by Sankey J. who held that Maxse was carrying on a commercial business 
not a profession within para. (c) and therefore he was liable to duty. The Court 
ppeal held that Maxse was carrying on the profession of a journalist, author or 
1 of letters, and also the. business of publishing his own periodical. The 
lishing business should be debited with a fair and reasonable allowance in respect 
flaxse’s contributions, and a proper sum for his remuneration as editor, and 
that footing he would be liable to duty in respect of his business but exempt 
from in respect of his profession. This is a case of a combination of a 
fession with a business. Under the law no excess profits duty could be levied 
his professional income but his business income was liable to such duty and 
duty was so levied by making the apportionment. The rule laid down in 
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this case, though it has special reference to the scheme of the English 
can appositely be laid down for the apportionment of profits qua parts of a 
of an assessee. A similar view was expressed by a bench of the Caleu 
Court in Killing Valley Tea Company Ld. v. Secretary of State for India. 
the question arose whether the income from a tea garden where tea was gi 
made ready for the market by mechanical process was assessable. It 
that the income was to be apportioned and so much of it as was obtaime 
manufacturing process was assessable. The principle of Maase’s case 
other English cases was applied to the facts of that particular case. In cas 
a person is carrying on composite businesses which for purposes of s. 5 are 
as one business and for purposes of the proviso as several parts of a bu 
may be said that there are two stages in the production of the net profil 
manufacture of the article, and (2) the sale of the article, and that part c 
profit should be attributed to each stage, the part attributed to the earl 
being described as a manufacturing profit. Reference in this connection 
made to the case of International Harvester Company of Canada, Ld. v. F 
Taz Commission.? In that case it was argued that when money was rec 
the appellant in Saskatchewan as a result of a sale in Saskatchewan the 
the net profit on the sale arose from the business of the appellant in Saska 
and no apportionment Was necessary. This contention was described 

Lordships as fallacious and untenable. Their Lordships quoted with app: 
following observations from the judgment of the minority in the Supreme 
Canada, and particularly of Sir Lyman Duff C.J. The quotation is in the 
(p. 50) :— : 

‘Nowhere does the statute authorise the province of Saskatchewan to tax a mar 
company, situated as the appellant company is, in respect of the whole of the profits r 
the company in Saskatchewan. It is not the profits received in Saskatchwan that ar 
it is the profits arising from its business in Saskatchewan, not the profits arisjng fro. 
pany’s manufacturing business in Ontario and from the company’s operations in Sas 
taken together, but the profits arising from the company/s operations in Saskatchews 


The question in the present case is whether in respect of the manu 
business of the assessee in Raichur profits accrue or arise, and if so, at w] 
My answer unhesitatingly is that the manufacturing profits arise at the 
manufacture. They could arise nowhere else. The sale profits arise at 
of sale and apportionment has to be made between the two, though the 
receipts and realization of the profits is the place where the sales are ma 
manufacturing profits could not be said to have accrued or arisen at tl 
because there was nothing done from which they could accrue or arise a 
accrual or as an increase. The increase only took place at the place of man 
and if there was any accrual over the production cost, that accrual wa: 
place of the production itself. 

Mr. Setalvad for the Commissioner, placed reliance on a number of ca 
alia, The Board of Revenue v. The Madras Export Company,’ Jiwan Das v. Li 
Commissioner, Liahore,* In re Port Said Salt Association Ltd.” and Sua 
Nadar v. Income-tax Commissioner. All these cases fall in one category 
are cases where raw materials were purchased at one place and sold at 
and it was held that in such cases it was the act of sale from which tl 
accrued or arose. In most of these cases the goods as purchased were solc 
going through any manufacturing process. It was observed that me: 
purchase produces no profit. This proposition has been doubted in a le 
But it is unnecessary to go into this matter. In the case of a trading 
like purchase and sale, it may be said that the business of a person is one « 
and the nature and character of the business is such that the profits ari 
place of sale and that in such a case it is not possible to ascribe any prof 
act of purchase and it is still more difficult to apportion them. These 


1 (1920) I.L.R. 48 Cal. 161. 4 (1929) I.L.R. 10 Lah. 657, F.B 
2 [1040] A.C. 86. 5 (1932) L.L.R. 59 Cal. 1296, 
3 (1922) LL.R. 46 Mad. 360. 6 [1941] A.I.R. Mad. 229, 


1950. ] COMMISSIONER OF J, T. BOMBAY V. AHMEDBHAT (9.c.}—~Mahajan J. 78: 


no guide for-the decision of cases of manufacturing business or business of a lik 
nature. Observations made in these cases must be limited to the facts of eacl 
particular case. A number of cases were cited for the proposition that under th 
Indian Act it is not the place where a person carries on business (as it is under th 
English law) where necessarily profits can.be said to arise, because the Indian Ac 
takes notice only of the place of accrual of profits and not of the place where th 
business is carried on or where the source which produces profit is situate. Th: 
matter was discussed by their Lordships of the Privy Council in Chunilal B. Mehta’: 
case.t The assessee in that case was carrying on buying and selling operation: 
in commodities in various foreign markets. No delivery was ever given or taker 
and the profits of such forward contracts were not received in fact in British India 
and it was held that the contracts having been neither framed nor carried out ir 
British India, the profits derived from the contracts did not accrue or arise in Britis} 
[ndia within the meaning of s. 4, sub-s. (2), of the Indian Income-tax Act, 1922 
[he contention raised in that case on behalf of the Commissioner was thai 
these profits resulted from the exercise of skill and judgment in Bombay by the 
assessee and by the giving of directions from Bombay. This contention wa: 
negatived and it was observed that to determine the place at which such a profit 
arises not by reference to the transactions, or to any feature of the transactions. 
but by reference to a place in India at which the instructions therefor were deter 
mined on and cabled to New York is, in their Lordships’ view, to proceed in £ 
manner which cannot be supported if the transactions are to be looked at separately 
ind the profits of each transaction considered by themselves. It was said thai 
shere is a distinct paradox in the contention that the profits resulting from an orde) 
jlaced in New York would have accrued or arisen in the same place (Bombay) 
aad the order been sent to Liverpool with a like result, but that had the assessee 
lecided on and directed the same New York transaction when in Hyderabad, the 
same profits would have arisen in a different place (Hyderabad). It may be 
»bserved that the business of the forward contracts was not being conducted in 
Bombay at all in this case. The whole ent was based on the ground that the 
issessee, a big business magnate, was directing and controlling that business. 
Such direction and control could hardly be said to be the place of the accrual of 
orofits on the transactions done elsewhere. It was next argued in that case that 
hese foreign transactions were part of the profits of the Bombay business carried 
m by the assessee and all the profits of the business must be computed as a whole. 
Cheir Lordships negatived this contention and observed as follows (p. 848) :— 

“But the legislature has chosen a different test, and applied it to all kinds of profits—‘accruing 
T arising in British India.’ It may even have chosen it as fairer because it could be epplec 
istributively to the profits of a single source. However that may be, the profits of each parti 
ular busineas are to be computed wherever and by whomsoever the business is carried on, bu 
nly on condition that they are profits ‘accruing, or arising orreceived in British India’, etc. What 
onnection exists, if any, between place of direction and place at which the profits arise is a matte: 
ot touched by ss. 4, 6 or 10. Notonly dothey lay no stress upon the place at which the busines: 
3 carried on; they make no mention of it. In these circumstances it cannot be held that it is it- 
elf the test of chargeability by virtue of a rule, not mentioned either, that profits arice or accru 
t the place where the business is carried on.” 

Later in the same judgment it was observed that there seemed to be no neces- 
ity arising out of the general conception of a business as an organization that 
ofits should arise only at one place, that profits are frequently, if not ordinarily, 
egarded as arising from many transactions, each of which have a result—not as 
f the profits need to be disintegrated with difficulty, but as if they were an aggre- 
tate of the particular results. It was said that the assessment order had discri- 
oinated between the Bombay and the foreign business income and that to discri- 
ainate between all kinds of profits according to the place at which they accrue or 
wise was a plain dictate of the statute, other discrimination was involved in the 
‘xemptions, and in such sections as s. 42. Inthe concluding part of the judgment 
heir Lordships said as follows (p. 852): 


1 (1998) L.R. 65 I.A. 382, 3.c. 40 Bom. L.R. 916. 
s.c. [1988] Bom. 752, ‘ 
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‘These considerations lead their Lori 
resident in British India, carrying on busi 
course of such business, is not by these m 
If such profits have not been received in| 
necessary to consider on the facts of the « 
laying down any rule of general applicati 
pect to the sale of goods. To doso woul 
saying that the place of formation of the 
cumstances it may be so, but other mat 
be ruled out a priori. In the case before 
out in British India; the High Court’s cc 
India is well founded.” 

In my view this decision does | 
the present case. It is true that 
necessarily arise or accrue at the 
they necessarily arise at the place 
situate but at the same time the A 
accrue or arise at the place where : 
Place of accrual of profits cannot r 
bility. In certain cases the place 
factor while in others the test of 
of a trade or business are what i 
comparison between the state of 
interval of an year and the funda 
the business during the year and | 
assets of the business at the two da 
to the earlier date represents the 
term the place of business or the 
case of certain businesses be the g 

- In this situation the profits realiz 
different business operations whic 
to the part of business of.manufac 
place of manufacture as no other 
place can be suggested where this 1 
that I have taken it is unnecessar 
bar, for most of these cases conct 
of the Indian Income-tax Act and 1 
on the Act with which we are con 

The result therefore is that in m 
the question in favour of the as 
decision in appeal, which is therefo 


MUKHERJEA J. I agree that 
indicate briefly the reasons which | 
of the High Court. 

The question which was referre 
to the High Court under the prov 
1922, and which the latter reframe 
controversy between the parties, 1 
to s. 5 of the Excess Profits Tax A 
case. The facts are not in contro’ 

The respondents assessees are 
registered for income-tax purpose 
business consists in manufacturin; 
mills in Bombay and one at Raic 
factured. During the chargeable : 

© at Raichur was sold partly in Rai 
Income-Tax Officer did was to as 
of the Raichur business and appe 
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arose to this part in an Indian State. If bx 
ən and then only the part of the business c 
` purposes of the Act. 
tended by the assessees that though the 
ing and selling oil, the process of manufa: 
ness and can be treated as a separate part o 
ron. As the profits of this part arose or a 
of the proviso are fulfilled in the present c: 
earing for the Commissioner of Income-ti 
; the expression “part of a business” occur 
sontemplate one of the many activities or 
33. It can only mean a cross-section of i 
including parts of each of the processes tha 
id that even assuming that the manufactur 
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as a part of the business, the profits of the same could and did accrue only 
place of sale and hence the proviso could not be attracted to the facts of the g 
case. 

As regards the first part of Mr. Setalvad’s contention, I do not think ` 
can be accepted as sound. ‘ Business’ is defined in the Act to include any 
commerce or manufacture. A man may carry on the trade of a seller or pur 
of goods; he may be a manufacturer of goods or an exporter or importer 
same. Each of these would be a business within the meaning of the Act. Su 
for example, that he combines all these activities and carries on a business 
includes manufacturing, selling and also exporting and importing of goods. 
not be said that each one of these activities is a part of the business which he 
on? lLagree with Mr. Munshi that if a particular process or activity of a cont 
character can be distinguished from other processes and if a separate profit 
ascertained and allotted in respect to the same, there is no reason why it sho 
be regarded as a part of the business which yields income or profits. 

The question has been raised in several cases in English Courts regarding hi 
to excess profits duty when a person carries on & trade or business liable t 
in connection with another business which is not so liable. It has‘been he 
if separation is possible in such cases, the proper course to follow is to se 
profits of the two businesses and assess accordingly. | 

In the case of Inland Revenue Commissioners v. Willam Ranson & Son? t 

ondents carried on the business as manufacturing chemists and growers of me 
keii ; they owned a factory where the manufacture and distillation of hert 
carried on and they also occupied a farm on which they grew herbs for tre 
in the factory. The respondents were assessed to excess profits duty | 
appeal against the assessment, the General Commissioners held that althor 
respondents occupied the farm mainly for the purpose of the factory, whi 
excluded from excess profits duty as separation was possible, the profits 
farm were excluded and they were only assessed on the profits of the f 
This view of the General Commissioners was upheld by Sankey J. on appe 

The same question arose in Commissioners of Inland Revenue v. Maase! 
the Court of Appeal reversed the decision of Sankey J. In that case the ap 
was the sole proprietor, editor and publisher of the ‘ National Review’ a 
assessed on the profits of the publication. The General Commissioners he 
the appellant was exempt from duty as he carried on the profession of a jou 
the profits of which depended mainly upon his personal qualifications wit. 
meaning of the Finance Act. On appeal, Sankey J. reversed the decision 
General Commissioners and held that the assessee was not in the positio! 
ordinary journalist but derived his profits by the sale of a commodity, 1 
carrying on an ordinary commercial business. The Court of Appeal ups 
decision of Sankey J. and held that the assessee was really carrying on tw 
nesses, one that of a journalist, author and a man of letters and the other 
publishing his periodical. The result was that the profits of the two bu: 
were directed to be apportioned, though the process was by no means an ea 
The same principle was applied by the Calcutta High Court in a case wh 
growing of tea as an agricultural produce, which was not liable to inco 
was carried on along with the business of manufacturing tea.’ It is true the 
are cases where several businesses were amalgamated and carried on tc 
or more of which were not liable to tax or excess profits duty ; but the p: 
of apportionment upon which these cases were decided could, in my c 
be applied with equal propriety to cases where one part of the business is | 
and separate from the other parts and is capable of earning profits separate 

That profits could and should be allotted to and apportioned between d 
parts of a business of a composite character is fully illustrated by the dec 
the Privy Councilin Commissioners of Tamation v. Kirk.* In that case the : 
‘was a mining company who had mines in the colony of New South Wale 


1 [1918] 2K. B. 709. Secretury of State for India, (1920) 1 
2 froio} 1 K. B. 647. Cal. 167. 
8 Vide Killing Valley Tea Company Ld. vs 4 [1800] A.C. 588. 
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ore was extracted in New South Wales and was converted there into merchantable 
product. The product, however, was sold not in New South Wales but in Victoria, 
Under s. 15 of the New South Wales Land and Income-tax Assessment Act, the 
following incomes were liable to be taxed (p. 591) :— 

“ Sub-section (J). Arising or aceruing to any person wherescever residing from any profes- 
sion, trade, employment or vocation carried on in New South Wales, whether the same be carri- 
ed on by such person or on his behalf wholly or in part by any other person....(3). Derived 
from Iands of the Crown held under lease or licence issued by or on behalf of the Crown. (4) 
‘Arising or accruing to any person wheresoever residing from any kind of property except from 
land subject to land tax as hereinafter specifically excepted, or from any other source whatso- 
ever in New South Wales not included in the preceding sub-sections.” 


It was held by the New South Wales Court that the assessee was not liable to 
tax under any of the above provisions. This decision was reversed by the Judicial 
Committee (p' 592): 

“It appears to their Lordships,” so runs the judgment of the Judicial Committee, “‘that there 
are four processes in the earning or production of this income——(1) the extraction of the ore from 
the soil; (2) the conversion of the crude ore into a merchantable product, which is a manu- 
facturing process ; (8) the sale of the merchantable product; (4) the receipt of the moneys arising 
from the sale. All these processes are necessary stages which terminate in money, and the income 
is the money resulting leas the expenses attendant on all the stages.... The fallacy of the 
judgment of the Supreme Court in this and in Tindal’s case is inleaving out of sight the initial 
stages, and fastening their attention exclustvely on the final stage in the production of the income.” 


Thus according to the Judicial Committee it was a fallacy to regard the profits 
as arising solely at the place of sale. It is to be noted that under the provisions 
of the New South Wales Act referred to above, the liability to tax depended not 
whether the income arose or accrued in New South Wales but whether it accrued 
from a source in New South Wales. This distinction is undoubtedly important 
and the learned» Chief Justice of the Bombay High Court was not, it seems, right 
in laying no stress upon it and in observing in course of his judgment that income 
accrues or arises only at the place where its source is situated. This aspect of the 
case I will discuss later on in connection with the second point that arises for 
consideration in this case. It is enough to state at the present stage that on the 
authority of Kirk’s case it would be quite legitimate to hold that a portion of the 
net profit that the assessees in the present case made out of their total business 
could and should be allotted to the manufacturing process that was carried on at 
Raichur. The view is strengthened by two recent pronouncements of the Judicial 
Committee, the earlier of which reported in International Harvester Company of 
Canada, Lid. v. Provincial T aa Commission! discusses the point in great details and was 
followed in its entirety in the later decision in Provincial Treasurer of Manitoba v, 
Wm. Wrigley Jr.,Co.Ltd.? In International Harvester Company of Canada v. Provincial 
Tax Commission the question for decision turned upon the construction of s. 21(a) 
of the Income Tax Act, 1982, of Saskatchewan which after amendment was in the 
same terms as s. 28 of the later Act of 1986. The section provides that “the 
income liable to taxation under this Act of every person residing outside of 
Saskatchewan who is carrying on business in Saskatchewan either directly or 
through or in the name of any other person shall be the net profit or gain arisin 
from the business of such person in Saskatchewan.” The appellant company h 
its head office in Hamilton, Ontario, and was for income-tax purposes resident 
outside of Saskatchewan. Its business was that of manufacturing and selling 
agricultural implements, the manufacturing operations being carried on entirely 
outside the province of Saskatchewan and the selling operations partly in that 

rovince and partly in other provinces and countries. The selling business in 
askatchewan was carried on at branch offices, all moneys received by the appellant 
in Saskatchewan being deposited in separate bank accounts and remitted in full 
to the head office which sent to the Saskatchewan branches such moneys as were 
required for operating and incidental expenses. It was held by the Judicial 
Committee that any part of the appellant’s net profit which might fairly be attribut- 


1 [1940] A.C. 86, 2 [1950p A.LR. P.C. 58, 
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‘ed to its manufacturing operations outside the province of Sasketchewan was 
not profit arising from the business of the appellant in Saskatchewan within the 
meaning of s. 21(a) of the Income Tax Act, 1982, as amended, and must be excluded 
‘jn ascertaining the income of the appellant liable to taxation under that section. 
The Judicial Committee in course of its judgment referred to the following pass 
occurring in the judgment of Duff C. J. in the Supreme Court of Canada (p. 49): 
_  **Ehe profits of the company are derived from a series of operations, including the purchase of 
raw materials or partly manufactured articles, completely manufacturing its products and trans- 
porting and selling them, and receiving the proceeds of such sales, The essence of its profit- 
making business is a series of operations asa whole. That part of the proceeds of sales in Saskat- 
chewan which is profits is received in Saskatchewan, but it does not follow, of course, that the whcle 
of such profit ‘arisesfrom’ that part of the company’s business which is carried on there within the 
contemplation of section 21(a).” 

Their Lordships agreed with the appellant that a portion of the money received 
in Saskatchewan which represents net profit should be sub-divided and part of 
it should be treated as a ‘manufacturing profit’ arising from the manufacturing 
business of the appellant outside Saskatchewan. There was no insuperable 
difficulty according to their Lordships in making this apportionment. 

This reasoning applies fully to the facts of the present case, though, here again, 
I should point out that the scheme of the Saskatchewan Act was to tax profits 
arising from a business in a particular place and to that extent the language of the 
Indian Act is undoubtedly different. Like the Kirk’s case, it can, however, be 
taken as an, authority for the proposition that in cases like the one we have before 
us, there could be apportionment of the net profits that accrue to the business of 
the assessee and one portion of it could be allotted to that part of the business 
which relates to the manufacture of commodities which are ultimately sold in the 
market. The later decision of the Judicial Committee referred to above simply 
follows the International Harvester Company’s case without any fugther discussion. 

Mr. Munshi in course of his arguments has referred to the provisions of s. 42(3) 
of the Indian Income-tax Act and he contends that the language of this sub-section 
clearly indicates that in the contemplation of the Legislature certain operations 
of a business could be regarded as a part of the business and the principle of 
apportionment which this sub-section provides can very properly be made applica- 
ble to a case coming under the third proviso tos. 5 of the Excess Profits Tax Act. 
Section 42, sub-s. (1), provides inter alia that the whole of the income and profits 
accruing or arising whether directly or indirectly through business connection in 
British India would be deemed to be income accruing within British India so as 
to be liable to tax in this country. The scope of this provision is narrowed down 
by sub-s. (3) which provides that where all the operations of the business are not 
carried on in British India, the profits and gains of the business deemed to accrue 
or arise in this country are limited to such profits or gains as can reasonably be 
attributed to the part of the operations carried on in this country. The Raichur 
factory certainly has business connection in British India, for a part of the oil 
manufactured by it is sold through the Bombay establishment of the assessees. 
It is clear also that all the operations of the Raichur business are not carried on 
in Bombay. Therefore, the profits that would be deemed under this section to 
accrue or arise in Bombay will only be the profits which may reasonably be attri- 
. buted to that part of the operations A on in Bombay, that is to say, to sale 
-of part of its oil in Bombay. As s. 42 applies to-an assessee who is a resident in 
India, there is no reason why this principle of apportionment should not apply to a 
case falling within the third proviso to s. 5 of the Excess Profits Tax Act. 
Mr. Setalvad points out that s. 42 contemplates income or profits not actually 
arising or accruing in British India but only deemed to arise or accrue in this country 
under the circumstances specified in the section, and therefore no such question 
can arise under proviso (8) tos. 5 of the Excess Profits Tax Act. It appears, however, 
that in enacting one (2) to s. 5 of the Excess Profits Tax Act which relates 
to business carried on by a non-resident, the Legislature had in mind the provision 
of s. 42 of the Income-tax Act. The expression “part of a business” occurring 
in proviso (2) to s, 5 can, therefore, be taken legitimately to mean such operations 
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of the business to which separate profits are attributable as laid down in sub-s. (3) 
of s. 42. Although proviso (8) is applicable to a different set’ of circumstances, 
the words “part of a business” as used in that proviso must be taken to have been 
used in the same sense as in the earlier proviso and to this extent, at any rate, it 
favours the contention of the respondents that no cross-section of the entire 


~ 


business was meant by: that expression. ; 
Again it is quite true that there is no express direction as to apportionment 
in the third proviso to s..5 of the Excess Profits Tax Act as there is in sub-s. (3) 
of s. 42 of the Income-tax Act. However, profits can accrue in respect to a part 
of a business only when apportionment is possible and it is on this assumption 
that this proviso is dased. If no apportionment can be made in respect of the 
| processes or activities of a particular business, they will not be considered to be a 
i part of the business at all and-the proviso will not apply. The principle of appor- 
| a a therefore, is implied in the third proviso to s. 5 of the Excess Profits 
ax Act. ; : 

I now come to the other question as to whether the profits of the manufacturing 
| art of the assessees’ business did arise or accrue at Raichur within the Hyderabad 
4 tate. The point is not altogether free from difficulty and although a large 
| number of decided authorities have been placed before us in this connection by 
i the learned counsel on both sides, none of them seems to be directly in point. 
! The cases cited relate mostly to different provisions of the Income-tax Act which 
make income taxable if it arises, accrues or is received in British India or is deemed 

under the provisions of law to arise, accrue or to be received in British India. 
So far as the third proviso to s. 5 of the Excess Profits Tax Act is concerned, it is 
“to be noted that it uses the expression ‘accrue’ and ‘arise’ but not the word ‘received’ 
| and further there is no provision here under which income could be deemed to arise 
| or accrue at a particular place even if it does not actually do so. Profits of a 
business are undoubtedly not ‘received’ till the commodities are sold and they are 
| ascertained only when the sale takes place, but the question is that if a part of the 
business which consists of manufacturing goods and is carried on prior to the sale 
yields profits, do these profits accrue or arise only at the place where-the manu- 
factured goods are sold? We have been referred to a number of decided authorities, 
where the assessee carried on the business'of buying and selling and the goods 
| and raw materials were purchased in one place and sold in another and the question 
arose whether for purposes of taxation portion of the profits could be held to arise 

at the place of buying also. 

The decision of the Madras High Court in The Board of Revenue v. The Madras 

Export Company? is one of the leading pronouncements in this line of authorities. 
The question for decision in that case was whether the profits of a firm which had 

its headquarters in Paris and purchased raw skins through an agent in Madras 
which were exported to and sold in Paris were taxable in British India under s. 88(17) 

of the Income-tax Act of 1918 which corresponded, though not identically, to s. 42 

of the present Act. The question was answered in the negative. The learned 
Judges held that s. 88 was not a charging but a machinery section and relied on 

the decision of the English Court in Greenwood v. F. L, Smidth & Co.2, which laid 
down that a trade is exercised in the place where the business transactions are 
closed ; and in the case of a selling busthess, that place would be where the sales 

are effected’ and the profits realised. The propriety of the Madras decision was 
questioned by the Calcutta High Court in Re Rogers Pyatt Shellac & Co. v. Secretary 

of State for India*, and it was pointed out that the Judges of the Madras Court 
/wholly overlooked a vital distinction between Indian and English income tax 
law in so far as the former lays down that certain profits, though not actually 

_ arising or accruing in British India, should be deemed to arise or ‘accrue in this 
country. Under the English law, the essential thing for purposes of taxation 
was that profit should accrue from trade exercised within the United King- 
dom and here was no provision there corresponding -to that contained in 

| 


‘ 1 (1922) LL.R. 46 Mad, 860. - 8 (1924) LL.R. 52 Cal. 1, 
2 [1922]1 A.C, 417. | _ 
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` g, 42 of the Indian. Income-tax Act. The decision in The Board of Revenue v. T. 
Madras Export Company was, however, followed by a full bench of the Laho 
High Court in Jiwan Das v. Income-taw Commissioner, Lahore.* In that cas 
the question arose as to whether a person residing and carrying on business 
British India and purchasing goods there which were sold in Kashmir was liable 
assessment on the ground that a part of the profits accrued within British Indi 
The full bench gave a negative answer to this question and the basis of the decisic 
was that mere purchase of goods in British India had too remote a connection 
justify the conclusion that a part of the profits should be held to have ‘accrue 
in this country. As the business was one- of buying and selling, it was held th 
the profits accrued or arose actually at the place where theegoods were sold a1 
not at the place where they were merely purchased for export. It should 
noted that this case was decided prior to 1989 and the changes that were introduc 
into 8. 42 of the Income-tax Act by the Amending Act of 1989 were not in existen 
at that time. The assessee was a resident of British India, and the only questi: 
for decision in that case was whether the profits did actually arise or accrue 
British India. It was held that they did not. Both these cases were followed wi 
approval by a Madras special bench in the subsequent case of S. V. P. Sudalaima 
adar v. Commissioner of Income-taz, Madras.* That was also a case where t 
assessee was a resident of British India and having purchased animals in Briti 
India exported them to foreign countries for sale. It was held that he was n 
assessable to income-tax, as the profits were not received or brought into Briti 
India. All these cases were reviewed by a division bench of the Orissa High Cou 
consisting of Chief Justice Ray and Narasimham J., in Rahim v. Income-t 
Commr2 Here the assessee used to buy hides, horns, ete., in the Orissa Ste 
and sell them in British India, and the question was whether any part ofthe prof 
accrued or arose within an Indian State. The answer given by the Court was 
the negative, though the Chief Justice in a separate judgment observed that 
was not prepared to lay down as a proposition of law that in all businesses 
buying and selling, the entire profits necessarily accrue at the place where the sa 
take place. Each case would depend upon its own circumstances and there m 
be cases where the place where the commodities are purchased has an importar 
of its own. In the facts of the case which they were actually deciding it was ss 
that the act of buying was so negligible a part of the operation of the business 
not to make any appreciable difference in the apportionment of the amount tł 
accrued or arose in British India. 
` It will be seen that none of these decisions are really of any assistance to t 
appellant in the present case. All of them proceeded on the footing that 
appreciable profit resulted from the operation of buying when the goods we 
ea at one place and exported in a raw state to another place for sa 
the Orissa case referred to above, Narasimham J. expressly observed in cou: 
‘of his judgment that the position might be different if the materials purchas 
undérwent any manufacturing process before they were exported. If no prol 
really resulted from the p ing part of the business, obviously the questi 
of the place where such profits arise or accrue does not become material at all. - 
As ‘against these cases, several authorities have been cited to us which he 
proceeded on the footing that even purchase of raw materials could be an operati 
in connection with a business, and if it was carried on in British India, it mig 
make the profits attributable to such operation taxable under s. 42 of the Indi 
Income-tax Act. The case of Re Rogers Pyatt Shellac & Co. v. Secretary of St 
for India* is one of the leading decisions on this point. In that case, a compa 
incorporated in U.S.A. and having its head office in New York and branch offic 
agencies and factories in Calcutta, London, etc., purchased goods in India for sale 
America. It had also a factory in the United Provinces where raw produce w 
bought locally and worked up into a form suitable for exports to America. It v 
held that the company was not exempt from assessment to income-tax or sup 


1 (1029) I.L.R. 10 Lah. 657, F.B, 8 [1949] A.I.R. Orissa 60. 
2 [0M1] ALR. Mad, 229, . 4 (1924) LL.R. 52 Cal. 1. 
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ax in India. ‘This case was decided under s. 88 of the Income-tax Act of 1918 and 
the judgment shows that the principle followed in the case was similar to that which 
was subsequently embodied in s. 42(3) of the Income-tax Act of 1922. The same 
ine of reasoning was adopted by the Rangoon High Court in The Commiss. Of In- 
come-tav, Burma v. Messrs. Steel Brothers & Co., Lidt Among recent cases, on 
this point, which were decided under s. 42 of the Income-tax Act of 1922, can be 
nentioned the case of Motor Union Insurance. Co. v. Commiss. of Income-Tazx,? 
and that of Webb Sons and Co. v. Comm..of Inc.-taw® In the last case, the assessee 
sompany which was incorporated in the United States of America, was carrying 
yn. in America the business of manufacturing carpets. Its only business in India 
was the purchase of wool as raw material for the carpets. It was held that the 
Jurchase was an operation within the meaning of s. 42(3) of the Income-tax Act 
nd profits from such purchases could be deemed to arise in British India and’ was 
zonsequently assessable under s. 42(3) of the Income-tax Act. 

These cases, it must be admitted, are not of much assistance to the respondents 
in this case, though they do not help the appellant either. They were decided 
on the express language of s. 42 of the Income-tax Act, 1922, as it then stood or the 
jection corresponding to it in the earlier-Act. There remains for me to refer to - 
the other line of authorities upon which’the judgment of the High Court seems to 
de primarily based. In my opinion, they cannot also be regarded as direct autho- 
cities on the point ft asl consideration in the present case. In Commissioners 
of Taxation v. Kirk‘ the profits derived from extraction of ore from the soil and also 
rom the conversion of the crude ore into merchantable product were held to be 
‘taxable, as the source of these profits was situated in New South ‘Wales and that 
was the basis of taxation under the New South Wales Act. The High Court was 
not right in holding that as a matter of law, profits must be held to arise at the 
place where the source of the profit is situated. The.Privy -Council clearly laid 
Jown in the case of Income-taw Commissioner, Bombay Presidency and Aden v, 
Chunilal B. Mehta of Bombay® that income from business does not necessarily arise 
or accrue at the place from which directions are given or skill. and judgment 
exercised, although the operations may take place elsewhere; and it is not the 
scheme of the Income-tax Act that the profits in the case of a business cannot be 
taken distributably but must be taken as a single indivisible result accruing at 
one place. 

The learned Chief Justice of Bombay in support of his judgment relied strongly 
upon the decision of the Madras High Court in Commissioner of Income-tax 
v. Mathias. In that case, the assessee, who was a resident of Mangalore, 
in British India, owned coffee ‘plantations in Mysore. The harvested crops 
were brought to Mangalore to be dried and‘cleansed there in the factory of the 
selling agents of the assessee and sold there by that se toatl the sale proceeds 
being received and retained at Mangalore by the assessee himself. The question 
was whether the assessee was entitled to claim the benefit of the second proviso to 
s. 4(2) of the Income-tax Act and if so, to what extent? It was held by the learned 
Judges that the assesee was entitled to seep as of the whole profits earned by 
the sale of the produce at Mangalore, and the oe upon which the decision 
rested was that the agricultural produce itself could be taken to be income in kind 
which accrued at Mysore outside British India. -On appeal to the Privy Council, 
this decision was reversed and the Privy Council took the view that as the income 
was received in British India, the proviso to s. 4(2) had no application (vide In- 
come-taxw Commissioner, Madras v. Diwan Bahadur S. L. Mathia’.) The particular 
point upon which the Madras High Court based its decision was not considered by 
the Judicial Committee and was left open. Obviously in the case before us the 
manufactured oil that was produced at Raichur could not be taken to be income 
or profits in kind. The manufactured products themselves cannot be regarded as 


1 (1925) I.L.R. 8 Ran. 614, F.B, 5.0. 40 Bom. L.R. 916, 
2 (1044) 47 Bom. L.R. 222. ` s.c. [1988] 10m., 752. 
8 beets 18 I.T.R. 88. 6 beet Mad. 25. 
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income though the process 
the profits nee MERR i realis 
where do the profits resulti 

It was pointed out by Mi 
of State for India! that ety 
growth, addition or incre 
“arises” suggests the idea 
as to be receivable. The 
difference only lies in the | 
applied to particular cases 
out, that these words have 
and both of them represen‘ 
becomes receivable; they 
inchoate. As I have state 
Tax Act, the Legislature 
spoken only of “accruing” 
mind cases where profits 
. actually received. When 
process of manufacture, il 
is an accretion of profit to i 
which is the result of mar 
facture, the accrual, in m 
the manufacturing process 
tured goods are sold later 
the seller, it might be th: 
manufacture only at the t; 
the profits does accrue at i 
only ascertained after the : 
parts of the business may 
sets of persons. As soon a 
is finished and the profits 
where the manufacture is ¢ 
As the principle of s. 42 
to be deemed under that 
be the profits that may 1 
namely, sales of part of the 
part of the operation, nam 
India could not be deemec 
would arise or accrue or 
manufacture ? 

My conclusion, therefor 
assessees’ business did acc 
Court should be affirmed, 
learned Judges. 


Das J. I substantially 
delivered by my learned b 


Agent for appellant: £ 
Agent for respondent : 


with the result that two rival groups 
who were desirous of selling them 
were paid per annum as dividend be 
900 per share in March 1945. Mr. S: 
for registration of the transfers to | 
: Meantime on January 8, 1945, an ¢ 
to the Examiner of Capital Issues ; 
il reasons were mentioned in that . 
ed additional capital. Such applica 
tions. The Government granted the 
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communication was received by the company on February 2( 
a board meeting was held at which the directors decided t 
4,596 shares at a premium of Rs. 75 per share and to call Rs. 
Pursuant to this resolution a circular was issued to the sharehc 
with copies of the form of application and renunciation referr: 
and in the circular. The shares were offered to the sharelx 
register of members in the proportion of four further shares for 
by them. The last date for submission of the application and 
10, 1945. The directors and their friends in the next few d 
allotted 1,648 shares. By March 6, 1945, 2204 shares wer 
holders who had applied for the same. 

The appellants are two shareholders of the company. Tt 
of which this present appeal has arisen, “for themselves an 
shareholders of the company.” The defendants are the 
directors. > It is contended in the plaint that the whole issue c 
and the idea of increasing the capital of the company was m 
object of retaining the control and management of the com 
defendants Nos. 2 to 9. It is further contended that the reso 
and the offer of shares contained in the circular letter were 
s. 105-C of the Indian Companies Act. There were furthe 
the company and directors from proceeding with the allo 
was contended that the company was not in need of capital ar 
shares was not made bona fide for the benefit or in the interes 
had been made “merely with the object of retaining or securi 
and his friends the control of the first defendant company.’ 

Considerable evidence was led in the trial Court on the q 
The trial Court held that the issue of new shares was bona‘! 
Court has also come to the conclusion that the object ofthe d 
new shares was not merely with the object of retain 
defendant No. 2 and his friends the control of the first defenc 
held that the company was in need of capital. The suit wase 
and that decision was affirmed by the High Court on appeal. 

The decision of the appellate Court has been challenger 
grounds. The learned counsel appearing for the appellants 
concurrent finding of fact of both the lower Courts to the eff 
was in need of capital. It was, however, urged on their beh 
these shares, although not admitted in the written statemen 
course of evidence, was for the purpose of preventing the co! 
going in the hands of Mr. Singhania, the directors had not 

_solely in the interest of the company. I have read the ju 
Das J. and I agree with his conclusion and line of reasoning or 
In my opinion, the contention of the appellants on this poin 
by both the lower Courts and that contention must fail. 

That leaves the question whether the issue of these shares w 
s. 105-C of the Indian companies Act. That section runs as 

‘Where the directors decide to increase the capital of the compar 
shares such shares shall be offered tc the members in proportion to the es 
member (irrespective of class) and such offer shall be made by notice 
shares to which the member is entitled, and limiting atime within whicl 
will be deemed to be declined ; and after the expiration of such time, o 
tion from the member to whom such notice is given that he declines to 
the directors may dispose of the same in such manner as they think mos 
pany.” = 

On behalf of the respondents three answers were subm 
that the section deals with the case of increase of capital by 

«the authorized limit, and as in the present case the new shar 
the authorized limit of capital, the section has no applicati 
that the terms of the section should be construed in a practic 
no difference between Regulation 42 in Table A of the Compa 


‘lhe appeal therefore fails and is dismissed with costs. 


MAHAJAN J. This is an appeal by special leave from the judg 
of the High Court of Judicature at Bombay (Chagla C.J. and Ten 
March 11, 1948, confirming the judgment of the said High Cour 
Jurisdiction (Bhagwati J.) dated November 10, 1947. 

The two questions canvassed in this appeal are: (1) whether the 
shares by the directors was in contravention of the provisions ol 
Indian Companies Act, and (2) whether this issue was not made b 
these questions were answered in favour of the respondents by th 

The Bombay Life Assurance Co., Ltd., the first defendant in t 
corporated in the year 1908 as a limited company with an auth: 
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ten lakhs. 65,404 shares had been issued till the year 19 
to Rs. 25 each. Defendant No. 2 is the chairman of 
which is comprised of defendants Nos. 2 to 9. The c 
280 lakhs. ` 

In the year 1944 Sir Padampat Singhania, an industr 
by the soundness of this concern, began purchasing th 
with a view to bie rae a controlling interest in its- 
competition sta for the purchase of the shares of 
Singhania group and the Maneklal Premchand group 
of this company. The result of this competition we 
ordinarily quoted at 250 went up as much as to 2000 i 
was issued by the directors to the shareholders apprisiz 
the Singhania party and suggesting that those who v 
should sell them in the first instance to the chairman. 
to have had much effect as the shareholders wanted to 
which would come to them as a result of this competitio 
By the end of December 1944 the Singhania group had 
against 2,897 held by Maneklal Premchand’s party. 
thus acquired a majority of the shares in the company 
been transferred in their name. On January 8, 1945 
instance and after consulting some of the directors m 
Examiner of Capital Issues for permission for a fresh 
allowed: on February 20, 1945. As soon as sanction o: 
Issues was obtained for increasing the capital of the < 
directors was held on February 21, 1945, and it adopted 

1. That the capital of the company be increased from Rs. 
issue of the remaining 4596 Ordinary Shares of Rs. 100 each at a E 

2. That as on the existing shares of Rs. 100 each Rs. 25 is- 
on these new shares also. 

8. That these new shares shall rank pari passu in all respec 
company, but they shall be entitled to rank for a dividend as fro: 

4. That these new shares shall be offered in the first instan 
holders of the company as shown on the Register of Members ı 
peeernee of 4 new shares to every 5 shares } eld by them in the 

te. 

5. That in the case of any shareholder holding less than five: 
shall not be complete multiples of five shares, then fractional ce 
shareholdersin respect oftheir rights for fraction of a share, each! 
one-fifth of a share. 

6. That a sum of Rs. 100 per share (Rs. 25 towards capit: 
payable along with application for these new shares. 

7. That all applications for shares in accordance with this 

shares made in respect of and accompanied by fractional Certific 
- accompanied by a renunciation) must be presented to and paym 
of the company in Bombay on or before March 10, 1945. Any 
favour a renunciation has been signed not applying on or befor 
offer shall be deemed to have declined to participate in this new i: 
not presented as required on or before March 10, 1945, will ceas 
not entitle the holder to any rights. 

8. That any balance of the shares remaining out of this iss 
1945, shall be disposed of by the Directors as they may consider 
pany. i 

9. That the draft circular to the shareholders with the enclo. 
Application, Form B Form of Renunciation, Form of Fraction 
form) placed on the table by the Manager and Actuary be appro 
man. ; 

10. That the Manager and Actuary be and is hereby direct: 
sary circulars to the shareholders. 

11i. Thata Committee consisting of the Chairman and any o; 
man and any two of the Directors be and are hereby appointed 
_ the new shares which may be received and to make allotment of tł 
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; is the validity of this resolution that is the subject matter 
ute. The plaintiffs, who are two shareholders of the company o 
he Singhania group, filed the suit out of which this appeal arises e 
e of further shares, principally on two grounds, viz. (1) that the 
‘enes the provisions of s. 105-C of the Indian Companies Act, a 
e of shares was not bona fide made in the interests or for the ber 
ndant company, but was resolved upon merely with the object 
ring to defendant No. 2 and his friends control of the first defen 
lready stated, both these contentions were negatived by the trial 
was dismissed and this decision was affirmed on appeal. 

ne answer to the first question depends on the meaning tobe give 
(in s. 105-C of the Indian Companies Act as to its scope. T 
oduced in the Indian Companies Act in the year 1986. Ante 
od the question of issue of new shares by the directors was dealt 
1e articles of association given in the schedule to the Indian Comp: 
article was in these terms :— 

‘Subject to any direction tothe contrary that may be given by the resoluti: 
ase of share capital, all new shares shall. before issue, bc offered to such per: 
ie offer are entitled to receive notices from the company of general meeting: 
ly as the circumstances admit, to the amount of the existing shares to which t) 
s its language indicates, the article only applied to cases wher 
company was increased by a resolution of the company. It had 
ases where the directors issued further sharés within the authori 
- section introduced in 1986 is in these terms :— 

‘Where the directors decide to increase the capital of the company by tk 
e3 such shares shall be offered to the members ir proportion to the existi 
member (irrespective of class) and such offer shall be made by notice specify 
28 to which the member is entitled, and limiting a time within which the offe 
be deemed to be declined; and after the expiration of such time, or on receif 
. the member to whom such notice is given that he declines to accept the £ 
:tors may dispose of the same in such manner as they think most heneficial 


qualifies the discretion of the directors in the matter of issu 
ining on them that if they decide to issue further shares, the e 
ers should be given the first option to buy them. The languag 
section admits of three possible interpretations : (1) that its s 
wes where there is an Increase in the capital of the company a: 
isions of s. 50; (2) that the section covers within its ambit all i 
tal whether made by increasing the nominal capital or by issuing 
in the authorised capital; (8) that the section has application 
re the directors issue further shares within the authorized limit 
3e learned counsel for the respondents contended that the wh 
rose of the section was to limit the discretion of directors in rega 
irther shares in those cases alone where there was an increase i 
tal of the company by recourse to the provisions of s. 50 of the Ind 
It was argued that the phrase ‘‘increase of capital” has been er 
slature in s. 50 and some other sections preceding s. 105-C witk 
1e nominal capital of a company and that this expression had not 
‘ence to the subscribed capital anywhere in the Act and therefo 
5-C should be limited to cases where the increase in the capital is 
:r s. 50 of the Act and new shares are created and issued by the 
ar and Sen’s Indian Companies Act, 1987 edn., at p. 809, the k 
Tve as follows :—- 
“The words ‘further shares’ must be read in conjunction with the words ‘deci 
al of the company.’ They must mean shares which are issued for the pur 
~apital beyond the authorized capital.” 
T. Ghosh on Indian Company Law, 8th edn., at p. 268, has state: 
“The object of this new section appears to be to make the salient provisions o 
ympulsory. The section as drafted is liable to the construction that when 
le to increase the capital of the company by the isgue of further shares, ever 


r 
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the authorized capital, the new shares must be first offered to the existing shareholders. But 
this section should be read in conjunction with cl. (a) of s. 50 under sub-s. (2) of which the directors 
have no power to increase the share capital of the company. Therefore it seems that the words 
‘further shares’ mean shares beyond the authorised capital of the company...” 


Whatever might be the opinion expressed by these commentators, the. matter 
has to be decided on the language of the Act itself. As already pointed out, the 
learned counsel for the respondents contended that the above was the correct view 
as to the scope of the section. The learned counsel for the appellants, however, 
urged that on a proper interpretation of the section its scope could not be limited 
only to cases of issue of further shares by creation of new shares by increasing the 
nominal capital of the company, but that the language employed im the section also 
included within its ambit cases where there was a further issue of shares by the 
directors, within the authorized capital. The learned counsel laid considerable 
emphasis on the expression ‘further shares’ used in the section and suggested that 
these words have been used advisedly instead of the expression ‘new shares’ in 
order to bring within the scope of the section increases in the capital of a company 
whether within the authorized limit or outside it. 

The third interpretation of the section finds support from the language employed 
by the Legislature in the opening part of the section, wherein itis said: “Where the 
directors decide to increase the capital of the company by the issue of further shares...” 
The directors can only decide to increase the capital at their own initiative when 
they issue further shares out of the authorized capital. In no other case can the 
directors themselves decide as to the increase in the capital of acompany. Under 
‘s. 50 the capital can only be increased by a resolution of the company. Once the 
company has increased the nominal capital, then the directors can issue shares with- 
in the new limit. Therefore the authority of the directors, strictly speaking, in res- 
pect to the increase of capital is limited to an increase within the authorized limit. 
They cannot by their own decision increase the nominal capital of. the company. 
In view of this language the third interpretation of the section seems more plausible. 

The expression ‘capital of a company’ is an ambiguous phrase and may mean 
either issued capital or authorized capital according to the context. It has been 
used in different senses in various parts of the Act. In what sense it has been used 
in this section is by no means an easy matter to decide, particularly in view of the 
fact that in spite of the introduction of this sectionin the Indian Companies Act 
in the year 1936, art. 42 still remains as one of the articles to be adopted by com- 
panies if they do not choose otherwise and this refers to cases of increase in the 
nominal capital of a company. In my opinion, for the purpose of deciding the 
present case it is not necessary to pronounce on the question as to the precise scope 
of the section, because I consider that on any interpretation of it the appellants’ - 
contention has to be negatived. If the interpretation suggested by the learned 
counsel for the respondents is accepted, then the plaintiffs’ contention on the 
first question fails, because here there has been no increase in the capital of the 
company unders. 50. Conceding, however, for the sake of argument (but not decid- 
ing) that the scope of the section is as it has been contended for by Sir Noshirwan, 
the question still remains “To what extent has there been a contravention of its 
provisions by the directors in the present case.” So far as I have been able to see, 
the resolution passed by the directors is in accordance with the provisions of the 
section and does not injuriously affect the shareholders or the company, and they 
cannot be said to have any cause of grievance against it. In other words, in my 
opinion, the resolution substantially complies with the provisions of s. 105-C of the 
Indian Companies Act. The directors offered all the new shares to the shareholders 
in the ratio of 4 to 5, as the shares of the company were held in multiples of five to a 
larger extent than in any other multiple. The result of fixing this ratio is that 272 
shares remain outside the offer. In whatever other proportion the shares were 
offered, still a few shares were bound to remain unoffered. If a liberal interpreta- 
tion is placed on the section, then it has to be held that the directors’ rsolution 
substantially complies with its provisions. On the other hand, if a technical and 
literal interpretation is placed on the section, then the directors were bound to offer 
the shares in the ratio of 4596/5404 in spite of the practical difficulties that might 
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result in the actual working out of such a proportion, and irrespective also of what- 
ever absurdities or anomalies might thus result. Jam of the opinion that the sec- 
tion has to be given a workable construction and a construction that is businesslike 
in preference to a literal construction which might lead to a deadlock. In each 
case it should be seen whether the directors have substantially complied with the 
provisions of the section or not. . ; 

The basic idea underlying the section is that whatever is given, is given to all 
the existing shareholders andis distributed equally and equitably between them. 
It cannot be denied that all the shareholders were offered the further shares and 
that they were offered equally and equitably. Whatever is the balance remains 
with the company with the result that the capital remains unincreased to this ex- 
tent. In sah a situation it is difficult to hold that the resolution passed by the 
directors has contravened the provisions of s. 105-C and has caused any detriment 
or injury either to the company or to the shareholders. Even if the resolution pass- 
ed by the.directors is held to be in technical breach of the section, as it has caused 
no injury to anybody, the resolution cannot be held to be void. Under the law as 
it existed prior to 1986, if a company incorporated in its articles of association 
art. 42 mentioned in the schedule to the Indian Companies Act, then in the case of 
issue of new shares the directors’ discretion was curtailed inasmuch as they were 
bound to’offer these shares in the first instance in proportion as nearly as the cir- 
cumstances admitted to the amount of the existing shares to the existing share- 
holders, but in all other cases their discretion remained unfettered. It was open to a 
company not to adopt art. 42 and thus fetter the discretion of the directors even in 
the case of the issue of new capital. After 1986 it has been made obligatory on the 
directors to give the first option to buy further shares to the existing shareholders 
and without any favour to anyone. That being the intent and purpose of the sec- 
tion, it has been fully carried out by the directors in the present instance and has 
been carried oyt in a businesslike way because the ratio in which they offered the 
shares is the ratio which works to the convenience of the largest number of share- 
holders as the shares of the company are held mostly in multiples of five. If the 
shares were issued in any other ratio, that would have created some difficulty in the 
way of shareholders who held shares in multiples of five and who owned 2,110 
shares. They would have been obliged to collect fractions before they could claim 
a whole share and thus make an application within the time allowed to exercise the 
option. Where the language of a statute in its ordinary meaning and grammatical 
construction leads to a manifest contradiction of the apparent purpose of the enact- 
ment, or to some inconvenience or absurdity, hardship or injustice, presumably not 
intended, a construction may be put upon it which modifies the meaning of the 
words, and even the structure of the sentence. In my opinion, the section when it 
says, “such shares shall be offered to the members” should be construed liberally 
and not literally; as such an interpretation would make the section workable and 
would not in any way affect its intent and purpose, the phrase “such shares” mean- 
ing those shares which admit of being so offered in a businesslike way. 

It was argued that a liberal interpretation of the section would result in the 
directors allotting the balance of shares remaining out of the furthershares unoffered 
to their own friends and relations and it would operate to the detriment of the other 
shareholders. In this connection reference was made to para. 8 of the resolution 
above mentioned. In my opinion this paragraph does‘not bear out the contention 
of the appellants because it has reference only to shares not applied for, obviously 
shares not offered and which could not be taken up by the shareholders cannot 
fall under that description. That paragraph applies only to cases where the shares 
could be applied for and then no application was made in respect of them. It 
was not disputed that the directors in the present case had not sold these shares to 
any one and that these have remained unissued. It was urged strongly by the learn- 
ed counsel for the appellants that the section being imperative and its language 
being unambiguous, the Court was bound to place a literal interpretation on it and 
the argument of hardship or inconvenience should not weigh with it. It was further 
suggested that the directors could always give effect to the provisions of the section 
by increasing the capital in"a manner and to the extent that the further shares could 
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be offered to the shareholders in such a proportion that all the shares offered could 
be taken up by them. In other words, it was contended that the section not only 
fetters the powers of the directors in the matter of sale of shares but it also restricts 
their discretion in the matter of increase of capital and as to the number of further 
shares. This contention, if accepted, would mean that the Legislature by enacting 
s. 105-C indirectly enjoined on the directors that whenever they decide to increase 
capital by issue of further shares they should make the increase only to such an 
extent and in a manner as to enable the existing shareholders to take the whole of it. 
If that was the intention of the section, there was nothing easier for the Legislature 
to say so. The section, on the other hand, recognizes that the directors have a 
discretion in the matter of the increase of capital when it says, “When the directors 
decide to increase the capital of a company.” - It means that it is within their 
absolute discretion to take the decision whether to increase the capital or not. It 
is also within their discretion to say to what limit and to what extent they will 
increase the capital. It is alsofor them to decide how many shares and of what 
value they will issue. Once they have taken their decision, it is then and then only 
that s. 105-C comes into operation. At that stage they have to offer the new shares 
to the shareholders and at that stage they can offer them in a business like manner to all 
of them equitably and equally, and if out of the shares offered some cannot be taken up 
by the shareholders as they do not fitin the ratio in which the offer has been made, the 
only result is that those shares remain unoffered and thus unissued. Iam therefore 
of the opinion that the learned Judges of the Court of appeal were right when they 
held that under s. 105-C the shares have to be offered to the existing shareholders 
as nearly as the circumstances would admit and that the section has to be given a 
businesslike construction and should be construed liberally and that the charge 
of contravention of s. 105-C cannot be levelled against the directors so long as they 
have not disposed of the unoffered balance contrary to the provisions of the section. 
The result is that the first contention of the learned counsel stands negatived. 

The next question whether the action of the directors in passing the resolution 
was not bona fide seems to be concluded by concurrent findings of fact of the Courts 
below to the effect that the resolution was passed because the company needed 
additional funds at the moment when the new issue was decided upon and that the 
issue of shares was not due solely to the desire on the part of the directors to keep 
themselves in the saddle. 

It is not the practice of this Court ordinarily to interfere with concurrent con- 
clusions on questions of fact reached in the Courts below unless those conclusions 
have been reached on extraneous considerations or by violating rules of procedure 
or by committing any breach of some provision of law: vide Srimati Bibhabats 
Devi v. Kumar Ramendra Narayan Roy.1 The learned counsel for the appellants 
while conceding that it was not open to him to challenge concurrent findings of 
fact of the Courts below, urged that the whole case has been looked at by them from 
an erroneous angle, It was contended that the Courts below had misdirected them- 
selves in their approach to the decision of the issue of bona fides. In this connec- 
tion emphasis was laid on the following observations in the judgment of the learned 
Chief Justice and on similar observations occurring elsewhere (p. 422) :— 

“In this particular case it is urged and urged with considerable force that the reason which 
actuated the directors on February 21, 1945, in resolving to issue new shares was the fear that the 
Singhania group would capture.the company and oust the present directors from their vantage 
point and take control of the company itself. It may be that one of the factors that weighed 
with the directors was that consideration. It may even be that it-weighed with them a great deal. 
It may also be that the directors selected this particular time viz., the February 21, 1945, for the 
issue of these shares because of the impending danger of the majority of shares going into the hands 
of the Singhania group with the necessary consequences. If, with all that, it is established before 
the Court that in fact on February 21, 1945, the company was in need of funds, that the funds were 
required for the working of the company, then the Court will not interfere with the discretion 
exercised by the directors, because the principle is obvious that if the new shares have been issued 
because the company needs funds, then it cannot be said that the discretion vested in the directors 
has been exercised not in the interests of the company or for the purpose of the company. It is 
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only when that discretion is exercised solely for the personal ends of directors, for their personal 
aggrandisement, for keeping themselves in power, then undoubtedly that discretion cannot be 
said to have been exercised for the purpose of or in the interests of the company.” 


Reference was also made to the concluding part of the same judgment which 
runs thus (p. 428) :— 

“Undoubtedly this is a case of high finance and we have been given a glimpse of what high 
finance can be, and there is great justification in what Mr. Amin has said as to the manner ın which 
some of the things were done with regard to the affairs ofthis company. But ultimately we must 
come down to the one short and simple question, was the company in need of funds at the time 
when the directors decided upon the issue of new shares, and, in my opinion, there can be no doubt 
on the evidence led in this case that the answer to that question must be in the affirmative. If 
that be the position, all other considerations can be of no avail or of very little avail as against this 
central fact in this case, and, as I am satisfied as to the central fact,I would agree with the learned 
Judge who took the same view and come to the conclusion that the plaintiffs have failed to dis- 
charge the burden which lay upon them of establishing that the issue of new shares was not bona 
fidi and not in the interests of and for the benefit of the company.” 


It was argued that the learned Judges were not right in thinking that all other 
considerations were of no avail and should be practically kept out of consideration 
once it was established that the company needed funds. It was said that it having 
been found that at the time of the aforesaid resolution the directors were considerably 
influenced by the consideration of keeping out the Singhania group from capturing 
the company, and by the consideration of keeping themselves in the saddle, it should 
have been held that they were acting with an ulterior motive, and that their deci- 
sion as to the need of the company for further funds was vitiated by reason of the 
ulterior motive. 

It is convenient here to state what the true approach should be toa question of this 
nature when it arises in a case. It is well settled that in exercising their powers, 
whether general or special, the directors must always bear in mind that they hold a 
fiduciary positijn and must exercise their powers for the benefit of the company 
and for that alone and that the Court can intervene to prevent the abuse of a power 
whenever such abuse is held proved, but it is equally settled that where. directors 
have a discretion and are bona fide acting in the exercise of it, it is not the habitof 
the Court to interfere with them. When the company is in noneed of further capital, 
directors are not entitled to use their power of issuing shares merely for the purpose 
of maintaining themselves and their friends in management over the affairs of the 
company, or merely for the purpose of defeating the wishes of the existing majority 
of shareholders. 

It appears to me that the learned Judges in the Court below approached the deci- 
sion of this question in the light of the principles stated above, and the contention 
of the learned counsel therefore does not seem right. Where the directors are not 
chargeable for breach of trust so far as the company is concerned and where their 
action is for the benefit of the company, then merely because in promoting the 
interests of the company they also promote their own interests, it cannot be held 
that they have not acted bona fide. As it hasbeen said in Hirsche v. Sims! if the 
true effect of the whole evidence is that the defendants truly and reasonably believed 
at the time that what they did was for the interest of the company, they are not 
chargeable with dolus malus or breach of trust merely because in promoting the 
interest of the company they were also promoting their own, or because they after- 
wards sold shares at prices which gave them large profits. 

Both the Courts below have found as a fact that to a certain extent in resolving 
to issue new shares the directors were actuated by a fear that the Singhania 
group would capture the company and oust the present directors from their van- 
tage point and take control of the company itself. It was argued that this motive 
was an ulterior motive and the exercise of power by the directors to achieve 
this objective by the issue of further shares was an exercise of power for the 

urpose for which it was not conferred. This argument would have had force 
if this was the main purpose of the directors in issuing the further shares, but 
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this is not the case here. As found by the High Court, the central fact working 
in the mind of the directors was the necessity of further funds for the company 
at the moment they passed the resolution. That being so, it seems to me that 
the existence of the other motive does not make the action of the directors in 
respect of the issue of further shares mala fide. 

Moreover, in the present case it seems to me that the directors were on the 
defensive. They felt that the attempt of the Singhanias to capture the controlling 
interest in the company by paying high prices for its shares must have been with 
& purpose, i.e., to make use of the funds of the company in their own concerns. 
Some evidence of this exists on the record. They thought that it was their duty 
as directors to protect the company from such an attack and they felt that it was 
beneficial to the company to protect it from such an attack. They did not keep 
the matter in secret but informed all the shareholders about it. They first 
attempted to enter into the field of competition with the Singhanias but it seems 
that they were not wholly successful in their objective. They then decided to 
issue further capital by taking into consideration the interest and the needs of the 
company and its requirements in respect of capital at the moment. They also 
thought that by this action they would also be able to keep out the Singhanias 
from capturing the company. They were under no obligation to Singhanias who 
had not yet even been entered as shareholders on the register of shareholders. 
There was no dolus malus in thieir mind as directors of the company, as affecting 
the company or its shareholders. On the other hand, they honestly considered 
it to be in the best interests of the company to meet such an attack. The result, 
therefore, is that it cannot be held that this is one of those unusual cases where 
this Court should not give weight to the concurrent findings of fact by the Courts 
below, or that it is a case whére it can be held that the High Court in arriving 
at its findings has committed a breach of any rule of procedure or law and that 
there is no evidence to support the findings that have been arrived at. 

The result, therefore, is that this appeal fails and is dismissed with costs. 


Das J. I agree that this appeal must be dismissed. As, however, my decision 
rests on slightly different reasons, I desire to state them in my judgment. 

For the purpose of appreciating the questions involved in this appeal which has 
been brought by the ene it will suffice to set out the following facts. 

The Bombay Life Assurance Company, Ltd., (hereinafter referred to as “the 
company”) was incorporated in 1908 with an authorised capital of Rs. 10,00,000 
divided into 10,000 shares of Rs. 100 each. By 1945, 5,404 shares in all were 
subscribed, and Rs. 25 per share had been paid on them. This left.4,596 shares 
out of the total authorised capital yet to be issued. The plaintiffs are two of the 
shareholders of the company. Respondents Nos. 2 to 9 are the directors of the 
company of whom respondent 2 is the chairman of the board of directors. It 
appears that from July 1944 shares in the company began to be purchased from the 
holders thereof by or in the interest of Shri Padampat Singhania. This attempt 
to buy up the shares on a large scale naturally resulted in a sudden rise in the 
price of the shares. This abnormal rise in the price could not but attract the 
attention of the board of directors. On September 18, 1944, a board meeting 
was held at which the chairman drew the attention of his co-directors to the 
serious implications of the attempt of an outsider group to corner the shares of the 
company. It was decided at that meeting that a circular should be issued to the 
shareholders acquainting them of the true position and the chairman was autho- 
rised to sign the circular. Accordingly, on September 19, 1944, a circular was 
issued to the shareholders drawin hee attention to what was happening and 
exhorting them, in case they wanted to dispose of their holdings, to offer them to the 
chairman. The result of the chairman and other directors entering the arena 
was a race for purchase of shares of the company which inevitably led to a phe- 
nomenal rise in the price of the shares. The shares which in 1944 were quoted at 
Rs. 250 per share went up to Rs. 2,000 per share in March1945. Itmay be noted here 
that the shares purchased by the Singhania group were not submittedffor regis- 
tration of the transfers with the result that their-names have not yet been entered 
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on the register of members. In the meantime, on January 8, 1945, an applica- 
cation was submitted by the company to the Examiner of Capital Issues for 
sanction for a fresh issue of capital, setting forth several reasons for which such 
capital was required by the company. The required sanction dated February 
16, 1945, was received by the company on February 20, 1945, and on the next day 
(February 21, 1945) a board meeting was held at which the directors decided to 
issue the remaining 4,596 shares at a premium of Rs. 75 per share and to call 
up Rs. 25 per share on them. The minutes of the board meeting (ex. O) are 
printed at pages 801-2 of the paper book. Pursuant to this resolution of the 
board a circular (ex. Q) was issued to the shareholders on the same day with 
copies of the form of application and form of renunciation referred toin the resolu- 
tion and in the circular. These further shares were offered to the shareholders 
shown on the register of members in the proportion of 4 further shares to every 
5 shares then held by them. The last date for submission of the applications 
and necessary payments for the shares so offered was fixed for March 10, 1945. 
It is said that on the very next day after the board meeting 1,648 shares were 
allotted and that between February 22 and March 6, 1945, 2,204 shares were 
allotted to the shareholders who had applied for the same. The suit out of which 
the present appeal has arisen was filed on March 5, 1946. de 

The plaintiffs are two of the members of the company suing “for themselves 
and all other aggrieved shareholders” of the company. The defendants are the 
company and the eight directors. The reliefs prayed for are as follows, inter 
alia : 

(a) That it may be declared that the resolution of the directors and the offer 
referred to in para. 6 hereof contravenes the provisions of s. 105-C of the Indian 
Companies Act and was and is ultra vires, and illegal ; 

(b) That it may be declared that the said offer of shares referred to in para. 6 
hereof is not bgna fide or in the interest of the defendant company and is ultra 
vires and illegal; 

(c) That defendants Nos, 2 to 9 may be restrained ‘by an injunction from 
allotting any shares or doing any further act in pursuance of the said offer. 

It will be noticed that none of the shareholders other than the directors to 
whom further shares had been allotted before the filing of the suit has been made 
a party to the suit. Further, even as against defendants Nos. 2 to 9 the conse- 
quential relief by way of cancellation of the allotments of further shares to them 
and the rectification of the register in respect thereof has not been prayed for by 
the plaintiffs. 

The contentions of the plaintiffs as set forth in the plaint on which the above 
prayers were founded may be summarised shortly as follows : 

(i) the company was not in need of capital, 

-(it) the issue of further shares was not made bona fide for the benefit or in the 
interest of the company but had been made “merely with the object of retain- 
ing or securing to the second defendant and his friends the control of the first de- 
fendant company”; and 

(iii) the issue and offer of further shares are illegal and void for contraven- 
tion of the provisions of s. 105-C of the Indian Companies Act. It is neces- 
sary to examine each of these contentions and to ascertain their effect. 

Re (i): Both the Courts below have found it as a fact that at the time the 
directors resolved upon the issue of further shares, the company was in need of 
capital for the purposes mentioned in the company’s application to the Examiner 
of Capital Issues referred to above. This concurrent finding of fact has not been 
contested before us and the next contention of the appellants will have to be exa- 
mined in that light. i 

Re (ii): It is not disputed that the company’s need for funds standing by 
itself will afford a good motive to the directors to issue further shares._ The con- 
tention, however, is that if that motive was not the sole motive but was mixed up 
with any other motive, it was an abuse of the powers of the directors to issue fur- 
ther shares. This plea is clearly a departure from the case made in the plaint. 
There the case was that there was no need for funds at all and the gole motive-of 
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the directors was merely to retain their own control over the affairs of the company. 
It will, however, be a hypertechnicality to shut out this plea altogether. The 
plea of mixed motive raises three questions, namely— 

(a) whether apart from the motive of finding further capital for the company, 
there was any, and, if so, what other motive, 

(b) was that other motive vitiated by bad faith, and 


(c) if it was so vitiated, whether the presence of it nullified the good motive 
and rendered the issue of further shares illegal and void. 

The contention of the plaintiffs before Bhagwati J., as before us, was that the 
company was not in need of any further capital in February 1945 and that the 
directors of the company decided to issue the further capital merely with a view 
to retain control of the management of the company in their hands. On the 
evidence before him, Bhagwati J. found that the motive of the directors was 
rather to keep the Singhania group out of the control of the company than to retain 
their own control. The race for the purpose of purchasing the shares was not 
merely for the purpose of increasing their holdings for holdings’ sake but was 
really with a view to prevent the Singhania group from obtaining a majority of 
shares which would give them the control of the management of the company and 
enable them to utilise the life funds of the company for the purposes of the various 
industrial concerns of the Singhania group. The result of keeping out the Sin- 
ghania group might well be to strengthen the position of the directors and to keep 
them in the saddle, but the proximate motive was to exclude the Singhanias. 
The distinction is real and quite understandable. The appeal Court does not 
appear to have dissented from this view of the matter and I do not see any reason 
to take a different view. It follows, therefore, that apart from the motive of 
raising fresh capital for the purposes and benefit of the company, the directors 
also had another motive, namely, to prevent the Singhania group, who are 
strangers to the company, from intruding into its affairs so as to be able to assume 
a controlling hand in its management for their own purposes rather than for the 
benefit of the company. On the evidence on record the existence of this motive 
side by side with the motive of raising further capital cannot be denied. 

The question then arises whether in acting up to it the directors were actuated 
by bad faith. In coming to a conclusion on this point it has to be borne in mind 
that the Singhania group had only purchased some shares from various existing 
shareholders but did not submit the transfers for registration so as to get their 
names put upon the register of members. It is clear that until the Singhania 
group get their names entered in the Register of members, they are not share- 
holders but are complete strangers to the company. It has been held in Per- 
cival v. Wright! that ordinarily the directors are not trustees for individual 
shareholders. Even if the directors owe some duty to the existing shareholders 
on the footing of there being some fiduciary relationship between them as stated 
in some cases (see for example In’te Gresham Life Assurance Society: Ex parte 
Penney*), I see no cogent reason for extending this principle and imputing any 
kind of fiduciary relationship between the directors and persons who are complete 
strangers to the company. In my judgment, therefore, the conduct of respondents 
Nos. 2-to 9 cannot be judged on the basis of any assumed fiduciary relationship 
existing between them and the Singhania group. In my opinion, respondents 
Nos. 2 to 9 owed no duty to the Singhania group and, therefore, the motive to 
exclude them cannot be said to be mala fide per se. In North-West Transporta- 
tion Company v. Beatty? the Judical Committee observed (p. 601) : 

“But the constitution of the company enabled the defendant J. Hi. Beatty to acquire this voting 
power; there was no limit upon the number of shares which a shareholder might hold, and for 
every share so held he was entitled to vote, the charter itself recognized the defendant as a holder 
of 200 shares, one-third of the aggregate number ; he had a perfect right to acquire further shares, 
and to exercise his voting power in such a manner as to secure the election of directors whose 
views upon policy agreed with his own, and to support those views at any shareholders’ meeting:...”’ 
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Beatty referred to in the above passage wasa director. It follows, therefore, 
that the fact of the directors entering into a competition with the Singhania 
group in purchasing the shares of the company was quite legitimate and was not 
mala fide. It was urged, however, that the issuing of further shares, although the 
company required further capital; was, in the circumstances, evidence of bad faith. 
Bhagwati J. dealt with the various acts of the directors relied upon by the plaint- 
iffs as indicating bad faith on the part of the directors and on a consideration of 
all of them was “unable to come to the conclusion that the issue of new shares 
was decided upon by the directors not bona fide in the interests of the company 
and merely with a view to keep the control of the affairs of the company in their 
hands”. The learned Judge, therefore, came to the conclusion that the issue of 
further shares and the offer thereof made on February 21, 1945, was not ultra 
vires and illegal. Some of these facts on which the charge of mala fide was sought 
to be founded were urged before the appeal Court by learned counsel for the 
appellants. The learned Chief Justice discussed the matters and concluded 
by saying that he agreed with the trial Judge that the plaintiffs had failed to dis- 
charge the burden which lay upon them of establishing that the issue of new 
shares was not bona fide and not in the interests, and for the benefit, of the com- 
pany. I do not see any cogent reason for taking a different view on the facts. 
The ae shortly put, was that the Singhania group, who were outsiders and 
to whom the directors owed no duty, were out to corner the shares of the company 
for their own ends. To thwart that object of the Singhania group by making it 
more and more difficult for them to acquire more shares the directors took ad- 
vantage of the existing needs of the company for further capital and decided upon 
to issue further shares. The issue of further shares served two purposes, namely, 
the purpose of finding the necessary finance, and to exclude the interlopers, both 
of which purposes, according to the directors, were for the benefit of the company. 
Rightly or wromgly, the directors felt that it was not in the interests of the com- 
pany to allow the Singhania group a controlling hand in the management of the 
affairs of the company. Their apprehension evidently was that the Singhania 
group, if and when they became shareholders, would use their voting power in 
their own interests and to the detriment of the company by utilising the life fund 
of the company for the purposes of their various other industrial concerns. I 
find nothing in the evidence on record to doubt the honesty of the directors in 
holding this view and, that being so, I see nothing improper if the directors in 
the interests of the company and the existing shareholders tried to prevent what, 
according to them, would be a catastrophe. Indeed, if the directors honestly 
held that view—and as already stated I have no reason to think that they did not 
—they would, in my opinion, have been guilty of dereliction of duty to the company 
and to the existing shareholders if they did not exert themselves to prevent such 
evil. In my judgment the motive to prevent the Singhania group, who were 
outsiders, from acquiring a control over the company cannot, as between the 
sage eh and the company and the existing shareholders, be stigmatised as 
mala fide. 

At two places in his judgment the learned Acting Chief Justice expressed the 
view that if it were established before the Court that the company needed further 
capital, all other considerations could be of no avail or of very little avail as 
against that central fact. Tendolkar J. did not consider it necessary to deal 
with the various acts of the directors relied upon as evidence of their mala fides, 
Because he was of the view that assuming that the directors did all those acts 
with the object of keeping the Singhania group out of control of the company, 
the moment it was established that the company was in need of further capital 
for legitimate purposes, the fact that the directors utilised such need for the 
purpose of establishing themselves more firmly in the saddle did not render the 
issue of further capital either ulfra vires or invalid. Learned counsel for the 
plaintiffs contends that the learned Judges in the Courts below entirely overlook- 
ed the point that the presence of such bad motive would nullify the good motive of 
finding capital necessary for the company and this mixture of motives would 
render the issue of further shares illegal and void. This leads me to a conside- 
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ration of the third sub-head on the assumption that what I have called the addi- 
tional motive was a bad motive. 

It is well established that directors of a company are in a fiduciary position 
vis-a vis the company and must exercise their power for the benefit of the company. 
If the power to issue further shares is exercised by the directors not for the benefit 
of the company but simply and solely for their personal aggrandisement and 
to the detriment of the company, the Court will interfere and prevent the direc- 
tors from doing so. The very basis of the Court’s interference in such a case 
is the existence of the relationship of a trustee and of cestui que trust as between 
the directors and the company. 

The first case to be referred to is that of Fraser v. Whalley: Gartside v. Whalley.* 
In that case a new company was incorporated in 1859 by an Act of Parlia- 
ment. By that Act also certain existing railway companies were authorised 
“to acquire, take and hold shares in the undertaking of the company, and for 
such purpose to create new shares in their undertakings.”. The existing companies 
in 1861 passed resolutions authorising their directors to exercise this power. The 
resolutions were, however, not acted upon and the existing companies did not 
issue new shares in their undertakings for the purpose of taking up any share 
in the new company and all the shares of the new company were issued to persons 
other than the existing companies. In short, the shares which it was contem- 
plated would be taken up by the existing companies were no longer available. Sub- 
sequently, in 1862, another Act of Parliament was passed authorising the new 
company to make a branch line and for that purpose to raise fresh capital by the 
creation and issue of new shares, But this new Act gave no fresh power to the 
existing companies to take up any of these new shares to be issued by the new 
company. One Savin held the majority of shares in the existing companies and 
there was dispute between him and the directors. The general meeting of the 
company was shortly going to be held and the directors knew thaé at the ensuing 
general meeting their policy would be repudiated by the majority of shareholders 
and they would be turned out from their office. It was in these circumstances that 
the directors, purporting to act on the resolutions of 1861, resolved to issue new 
shares. Suit was filed on behalf of the shareholders to restrain the directors 
from issuing any new shares. On a motion for injunction Wood V. C. granted 
an interlocutory injunction. In course of his judgment the learned Judge observ- 
ed (p. 29): i , 
“The Directors are informed that at the next general meeting they are likely to be removed ; 
and therefore, on the very verge of a general meeting, they, without giving notice to anyone, 
with this indecent haste and scramble which is shewn by the times at which the meetings were 
held, resolve that shares are, on the faith of this obsolete power entrusted to them for a diffe- 
rent purpose, to be issued for the very purpose of controlling the ensuing genera] meeting. 

I have no doubt that the Court will interfere to prevent so gross a breach of trust. I say 
nothing on the question whether the policy advocated by the Directors, or that which I am told 
is to be pursued by Savin, is the more for the interest of the Company. That is a matter 
wholly for the shareholders. I fully concur in the principle laid down in Foss v, Harbottle,? as 
to that; but if the Directors can clandestinely, and at the last moment, use a stale resolution 
for the express purpose of preventing the free action of the shareholders, this Court will take 
care that, when the company cannot interfere, the Court will do so.” __ 

It will be noticed that this decision proceeds entirely on the grounds that the 
resolutions of 1861 on which the directors purported to act were obsolete, for 
they had not so long been acted upon and also because the shares contemplated 
by that resolution were not available, and that even if the resolutions were still 
effective and gave authority to the directors to issue new shares, the directors 
could only do so for the purpose of acquiring shares in the new company and not 
for the purpose of controlling the ensuing general meeting and preventing the 
free action of the shareholders. “There was no evidence whatever in that case 
that the issue of shares was at all for the benefit of the company. The issue of 
shares in that case was not for the purpose of taking up shares in the new company 
for which purpose alone the power could be exercised, but that it was being 
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exercised, wholly and solely for quite a different purpose, namely, of maintain- 
ing themselves in office. 

Punt v. Symons & Co., Limited', was a motion for an interim injunction to 
restrain the holding of a meeting of the defendant company for confirming the 
resolution for issue of shares. On the evidence it was quite clear (p. 515) : 

“that these shares were not issued bona fide for the general advantage of the company, but 
that they were issued with the immediate object’of controlling the holders of the greater number of 
shares in the company, and of obtaining the necessary statutory majority for passing a special 
resolution while, at the same time, not conferring upon the minority the power to demand a poll.” 

Byrne J. granted an injunction restraining the defendant from holding the 
confirmatory meeting and observed (p. 815): 

“I am quite satisfied that the meaning, object, and intention of the issue of these shares was to 
enable the shareholders holding the smaller amount of shares to control the holders of a very 
considerable majority. A power ofthe kind exercised by the directors in this case, is one which 
must be exercised for the benefit of the company ; primarily it is given them for the purpose of 
enabling them to raise capital when required for the purposes of the company. There may be 
occasiqns when the directors may fairly and properly issue shares in the case of a company consti- 
tuted like the present for other reasons. For instance, it would not be at all an unreasonable thing 
te create a sufficient number of shareholders to enable statutory powers to be exercised, but when 
I find a limited issue of shares to persons who are obviously meant and intended to secure 
the necessary statutory majority in a particular interest, I do not think that is a fair and bona 
fide exercise of the power.” 

The learned Judge concluded with the following words (p. 517): 

“If I find as I do that shares have been issued under the general and fiduciary power of the 
directors for the express purpose of acquiring an unfair majority for the purpose of altering the 
rights of parties under the articles, I think I ought to interfere,” 

Piercy v. S. Mills and Company? was a witness action before Peterson J. It was 
indeed a gross case. On the evidence Peterson J. found that it was manifest 
“that the sharés were allotted simply and solely for the purpose of retaining 
control in the hands of the existing directors”. After stating the facts, the 
learned Judge said (p. 82): 

‘The question is whether the directors were justified in acting as they did, or whether their 
conduct was a breach of the fiduciary powers which they possessed under the articles. What 
they did in fact was to override the wishes of the holders of the majority of the shares of the com- 
pany for the time being by the issue of fresh shares issued solely for that purpose.” 

Then after referring to Fraser v. Whalley and Punt v. Symons & Co. Lid. (supra), 
the learned Judge concluded (p. 84): 

‘The basis of both cases is, as I understand, that directors are not entitled to use their powers 
of issuing shares merely for the purpose of maictaining their contrcl or the control of themselves 
and their friends over the affairs of the company, or merely for the purpose of defeating the wishes 
of the existing majority of shareholders. That is, however, exactly what has happened in the 
present case. With the merits of the dispute as between the directors and the plaintiff I have no 
concer whatever. The plaintiff and his friends held a majority of the shares of the company, and 
they were entitled, so long as that majority remained, tohave their views prevail in accordance 
with the regulations of the company, and it was not, in my opinion, open to the directors, for the 
purpose of converting a minority into a majority, and solely for the purpose of defeating the wishes 
of the existing majority, to issue the shares which are in dispute in the present action.”’ 

In the result, the shares allotted to the defendants were declared void. 

It will be noticed that in each of the three cases the act of the directors was 
not only not of advantage to the company but was in essence to its detriment in 
that it was calculated to reduce the ewisting majority into minority and to prevent 
the majority of the eristing shareholders to exercise their discretion with respect 
to what they conceived to be in the best interests of the company. Those cases 
were not cases of mixed motives at all. The only motive operating in those cases 
in the minds of the directors was detrimental to the interests of existing share- 
holders and, therefore, to the company itself. Our attention was drawn to 
Palmer’s Company Law, 18th edn., p. 188, where it is stated that “in exercising 
their powers, whether general or special, directors must always bear in mind 
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that they are in a fiduciary position, and must exercise their powers for the benefit 
of the company, and for that alone.” Relying on the words “and for that alone”, 
it is urged that the power to issue shares must be exercised wholly and solely 
for the benefit of the company, that there must not be-any other motive whether 
or not that other motive is injurious to the company, and that if that power 
is exercised for the purpose and also for some other purpose, then irrespective 
of the nature of that other purpose the directors would be guilty of an abuse 
of their power. I am not prepared to read the passage in the way urged by 
learned councel for the plaintiffs. None of the cases cited on that point in 
Palmer’s Company Law was concerned with mixed motive at all. In none of 
them was there any motive beneficial to the company or to the existing sharehold- 
ers. In my view what that passage means is that the power must be exercised 
for the benefit of the company, and that as between the directors and the company 
there must be no other motive which may operate to the detriment of the company. 
If the directors exercise the power for the benefit ofthe company andat the same 
time they have a subsidiary motive which in no way affects the company or 
its interests or the existing shareholders, then the very basis of interference of 
the Court is absent, for, as I have pointed out, the Court of equity only intervenes in 
order to prevent a breach of trust on the part of the directors and to protect the 
cestui que trust, namely the company and possibly the existing shareholders. If 
as between the directors and the company and the existing shareholders there is 
no breach of trust or bad faith, there can be no occasion for the exercise of the 
equitable jurisdiction of the Court. I find support for my views in the following 
observations of their Lordships of the Judicial Committee in Hirsche v. Sims! 
(p. 660) : 

“If the true effect of the whole evidence is, that the defendants truly and reasonably believed 
at the time that what they did was for the interest of the company, they are not chargeable with 
dolus malus or breach of trust merely because in promoting the interest of the €ompany they were 


also promoting their own, or because they afterwards sold shares at prices which gave them large 
profits.” 


On the facts of this case the concurrent finding is that the company was in 
need of funds and, therefore, the issue of further shares was clearly necessary 
and is referable to such need. The further motive of keeping out the Singhania 
group, who are not yet shareholders but are strangers, does not prejudicially 
affect the company or the existing shareholders, and the presence of such further 
motive cannot vitiate the good motive of finding the necessary funds for the 
company. In my judgment it is impossible to hold that the issue of fresh shares 
was, in the circumstances, illegal or void. 

Re (iii) :—Learned counsel for the plaintiffs contends that both the Courts 
below were in error in holding that there has been no contravention of the pro- 
visions of s. 105-C of the Indian Companies Act. That section is in the following 
terms :— 

‘Where the directors decide to increase the capital of the company by the issue of further shares 
such shares shall be offered to tł e members in proportion to tLe existing shares held by each mem- 
ber (irrespective of class) and such offer sł all oe made by notice specifying the number of shares 
to whioh the member is entitled, and limiting a time within which the offer, if not accepted, will be 
deemed to be declined ; and after the expiration of such time, or on receipt of an intimation from 
the member to whom such notice is given that he declines to accept the shares offered, the direc- 
tors may dispose of the same in such manner as they think most beneficial to the company.”’ 

This section was added to the Indian Companies Act in 1986. 

The first question is whether the section contemplates increase of capital 
above the authorised limit, or only below the authorised limit. Learned Attor- 
ney-General appearing for the company urges that the words “further shares” 
must be read in conjunction with the words “decide to increase the capital of the 
company” and, so read, must mean shares which are issued for the purpose of 
increasing the capital beyond the authorised capital. He contends that s. 105-C 
has no application to this case. Section 50 deals with, among other things, 
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alteration of the conditions of the memorandum of association of the company by 
increasing its share capital by the issue of new shares. The very idea of alter- 
ation of the memorandum by the issue of new shares clearly indicates that it 
contemplates an increase of the share capital above the authorised capital with 
which the company got itself registered. This increase can only be done by the 
company In a general meeting as provided in sub-s. (2) of s. 50. This in- 
crease above the authorised limit cannot possibly be done by the directors on 
their own responsibility. Section 105-C, however, speaks of increase of capital 
’ by the issue of further shares. The words used are capital and not share capital, 
and further shares and not new shares. It speaks of increase by the directors. 
Therefore, the section only contemplates such increase of capital as is within the 
competence of the directors to acide upon. It clearly follows from this that the 
section is intended to cover a case where the directors decide to increase the 
capital by issuing further shares within the authorised limit, for it is only within 
that limit that the directors can decide to issue further shares, unless they are 
precluded from doing even that by the regulations of the company. It is said 
that s. 105-C becomes applicable after the company in a general meeting has 
decided upon altering its memorandum by increasing its share capital by issuing 
new shares. If the company at a general meeting has decided upon the increase 
of its share capital by the issue of new shares, then it is wholly inappropriate 
to talk of the directors deciding to increase capital, because the increase has 
already been decided upon by the company itself. Further, after the company 
has ata general meeting decided to increase its share capital by the issue of new shares, 
the increased capital becomes its authorised capital, and then if the directors under 
s. 105-C decide to increase the capital by the issue of further shares, then this 
decision is nothing more than a decision to raise capital within the newly authorised 
limit. Finally, if s. 105-C were to be held applicable to the case of an increase 
of capital abeve the authorised limit, then such construction will lead to ano- 
malous results so far as the companies which have adopted Table A, for the section 
is not consonant with Reg. 42 of Table A which, as will be shown hereafter, applies 
to increase of capital beyond the authorised limit. If the Legislature intended 
that s. 105-C should apply to all companies in the matter of increase of capital 
above the authorised limit, then the simplest thing would have been to make 
Reg. 42 a compulsory regulation, instead of introducing a section which in its 
terms differs from Reg. 42 and which therefore makes the position of companies 
which have adopted Table A anomalous. It appears to me, therefore, for reasons 
stated above, that s. 105-C becomes applicable only when the directors decide to 
increase capital within the authorised limit by the issue of further shares. 

this view of the matter that section is clearly applicable to the facts of this case. 

The next question is whether the directors have, in the matter of issuing and 
offering further shares in the present case, been guilty of any contravention 
of the provisions of this section. Learned counsel for the plaintiffs contends that 
they have, because they have not offered the whole lot of shares to the share- 
holders in proportion to the existing shares held by them. It is pointed out that 
although the directors decided to issue 4,596 further shares they have only 
offered 4 shares to every 5 shares held by the shareholders which works out at 
4,828°1/5 shares which leaves 272-4/5 shares in the hands of the directors which 
they have reserved power unto themselves to dispose of in such manner as they 
think fit. Learned Attorney-General appearing for the company submits : 

(a) That s. 105-C should be construed in the light of Reg. 42 in Table A of the 
Indian Companies Act, 1918; 

(b) That in order to prevent absurdity and to give business efficacy to the 
section, the words “as nearly as circumstances admit” should be read into the 
section , and 

(c) That in any event the directors have not contravened the provisions of 
the section even if the same be literally construed. 

Each of these points requires serious consideration. 

As to the first point it should be remembered that s. 105-C was introduced 
in the Act only in 1986. There is no counterpart of it in the English Act even 
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now. Prior to 1986 there was no check on the powers of the directors to issue 
blocks of shares, within the authorised limit, to themselves or to their nominees, 
unless their powers were circumscribed by the articles of association. One of 
the mischiefs of the managing agency system which I are in this country was 
that the managing agents, who usually dominated the board of directors, could, 
to secure their own position, induce the board to issue blocks of preference shares 
to the managing agents or their nominees. To check this mischief s. 105-C was 
introduced in the Indian Act in 1986. As regards the increase of capital beyond 
the authorised limit it could only be done by the company. The shareholders 
could, while sanctioning such increase, protect themselves by giving special 
directions, to the directors as to the mode of disposal of the new shares. In the 
model regulations set forth in Table A of the 1882 Act under the heading “Increase 
of Capital” are grouped 8 regulations, 26 to28. Regulation 27 was in the following 
terms : 

‘“27} Subject to any direction to the contrary that may be given by the meeting that sanc- 
tions the increase of capital, all new shares shall be offered to the members in proportion to the 
existing shares held by them, and such offer shall be made by notice specifying the number of 
shares to which the member is entitled and limiting a time within which the offer, if not accepted, 
will be deemed to be declined ; and after the expiration of such time, or on the receipt of an intima- 
tion from the member to whom such notice is given that he declines to accept the shares offered, 
the directors may dispose of the same in such manner as they think most beneficial to the Company.” 


In Table A of our present Act under the heading “Alteration of Capital” are 
to be found 8 corresponding regulations, 41 to 48. Regulation 42 is as follows :— 
‘42. Subject to any direction to the contrary that may be given by the resolutic n sanction- 
ing the increase of share capital, all new shares shall, before issue, be offered tosuch persons as at 
the date of the offer are entitled to receive notices from the company of general meetings in pro- 
portion, as nearly as the circunstances admit, to the amount of the existing shares to which they are 
entitled. The offer shall be made by notice specifying the number of shares offered, and limiting 
a time within which the offer, if not accepted, will be deemed to be declined, and after the expira- 
tion of that time, ar on the receipt of an intimation from the person to whom the offer is made that 
he declines to accept the shares offered, the directors may dispose of the same in such manner as 
they think most beneficial to the company. The directors may likewise sa dispose of any new 
shares which (by reason of the ratio which the new shares bear to shares held by persons, entitled to an 
offer of new shares) cannot, tn the opinion of the directors, be conventently offered under this article.” 


The words underlined are new and are not to be found in Regulation 27 of 
Table A of the 1882 Act. The scheme of the 1882 Act, as of our present Act, and 
the language used in the two regulations quoted above clearly indicate, to my 
mind, that they deal with that kind of increase of share capital which 
involves an alteration of the conditions of the memorandum which the company | 
alone can do by issuing new shares. These regulations do not purport to deal 
with increase of capital which is within the competency of the directors to decide 
upon. In that kind of increase of capital beyond the authorised limits these 
regulations give the directors certain latitude, subject, of course, to any directions 
to the contrary that may be given by the resolution of theshareholders in general 
meeting sanctioning such increase. The only difference between Reg. 27 of 
1882 and Reg. 42 of our present Act is that under the last mentioned regulation, 
in the absence of any direction to the contrary, the discretion of the directors 
has been widened by the introduction of the words underlined above. This 
company was incorporated in 1908 under thé Act of 1882. It did not adopt the 

ations of Table A of the 1882 Act but art. 45 of its articles of association 
proceeds more or less on the lines of Reg. 27 of Table A of the 1882 Act. The 
discretion given to the directors under art. 45 is, therefore, obviously narrower than 
that left to the directors under Reg. 42 of Table A of the present Act. Then came 
s. 105-C in 1986. As already pointed out, that section deals with increase of capital 
within the authorised limit which the directors can decide upon without reference 
to the shareholders in a general meeting of the company. The Legislature had 
before it both Reg. 27 of Table A of 1882 and Reg. 42 of Table A of the Act of 
1918. It chose to adopt the language of Regulation 27 in preference to that of 
Reg. 42. The absence in s, 105-C of the words I have underlined in Reg. 42 cannot 
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but be regarded as deliberate. And I can conceive of very good reasons for 
this departure. In the case of increase beyond the authorised limit, that can 
be done only by the company in general meeting and the shareholders can protect 
themselves by giving directions to the contrary and, therefore, subject to such 
directions a wider latitude may safely be given to the directors. But in the 
case of increase of capital within the authorised limit which the directors may do 
without reference to the shareholders the Legislature did not think it safe to leave 
an uncontrolled discretion to the directors. The mischief sought to be remedied 
required this curtailing of the directors’ discretion. In my Judgment it is im- 
possible to construe s. 105-C in the light of seg. 42 for several reasons. Regula- 
tion 42 and s. 105-C do not cover the same field and cannot be said to be in pari 
materia. The omission of the underlined words was obviously deliberate. The 
difference in the language of the two provisions in the same statute cannot be 
overlooked as merely accidental. And lastly the reading of these words of Reg. 
42 in s. 105-C will frustrate what I conceive to be the underlying reason for the 
introduction of the section. In my judgment the first point aged by the learned 
Attorney-General which found favour with the Courts below cannot be accepted. 

The second point urged by the learned Attorney-General is founded on the 
supposed necessity of introducing the words “as nearly as the circumstances 
admit? to avoid the absurdity which may flow from a literal construction of 
s. 105-C. It must be remembered that the cardinal rule of interpretation of 
statutes is to construe its provisions literally and grammatically giving the words 
their ordinary and natural meaning. It is only when such a construction leads 
to an obvious absurdity which the Legislature cannot be supposed to have in- 
tended that the Court in interpreting the section may introduce words to give 
effect to what it concelves to be the true intention of the Legislature. It is not 
any and every inconvenience that justifies adoption of this extreme rule of con- 
struction. The section literally construed is quite intelligible and may easily 
be applied to many cases where the further shares issued bear a uniform and 
oan proportion. Merely because a literal construction of the section leads to 
inconvenient result in a icular case cannot, in my opinion, justify the 
application of such adrasticrule of construction as is urged by the Attorney-General. 
Even in this case there would have been no inconvenience if the directors decided 
for the issue of 4058 shares which could have been offered in the proportion of 
8 shares to every. 4 shares held by each shareholder. It is true that ordinarily 
it is for the directors to judge as to the exact amount of capital needed by the 
company, but in arriving at their -decision they cannot overlook the limitations 
put upon their power by the section with respect to the proportion in which the 
further shares are to be offered by them to the shareholders. Further, the sup- 
posed inconvenience can be easily avoided by a reference to the shareholders 
in a general meeting by asking them to increase the share capital beyond the 
authorised limit to such an amount as would permit proportionate disposal of 
the further and new shares. In my opinion there is not sufficient force in the 
contention which should induce the Court to depart from the ordinary and golden 
rule of interpretation I have mentioned above. 

The last point urged by the learned Attorney-General appears to me to be 
of substance. On a strictly literal construction of the section the directors must ° 
perforce offer all the further shares to the shareholders in proportion to their 
respective holdings. Section 105-C comes into operation after the directors have 
decided to issue further shares. The section does not in terms provide that such 
offer must be made all at once or at any particular point of time and I see no 
reason to import any such requirement in the section. The underlying object of 
the section is to effect equitable distribution of the further shares. Here the 
shares have been offered in the proportion of 4 shares to every 5 shares. There 
can be no suggestion of favouritism in this offer. Every shareholder will get his 
proportion if he sọ desires. The majority will remain the majority if every one 
takes up the shares offered to him. It is true that 272.4/5 shares remain in hand. 
At best although issued they have not been offered to any one. J donot agree 
that under clause 8 of the directors’ resolution the directors can dispose of those 
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272.4/5 shares in any manner they please before offering them proportionately to 
the existing shareholders. That clause, on a true construction of the resolution 
as a whole, covers only those shares which have been actually issued but have 
not been applied for. In point of fact the directors have not yet allotted any of 
these 272.4/5 shares. If and when the directors allot these shares otherwise 
than in due course of law, i. e. without offering them to the shareholders, the 
shareholders will then have cause for complaint and may then: come to Court for 
redress. It is said that 272.4/5 shares cannot in future be offered to so many 
shareholders in a reasonable proportion. If it cannot be done, these odd shares 
will remain in hand until the company at a general meeting, decides to increase 
the share capital by issuing new shares and then these odd shares together with 
new shares will be easily capable. of being offered to the shareholders proportio- 
nately. These special considerations which arise in the case of this company by 
reason of its own peculiar circumstances cannot, in my opinion, affect or alter 
the meaning and effect of the section. From all that I can see, up to the present 
time, there has been no contravention of the provisions of s. 105-C. In my 
view the directors have substantially complied with the requirements of the 
section and the plaintiffs can have no grievance. They rushed to Court pre- 
maturely. 

For the reasons stated above, I am clearly of opinion that the conclusions 
of the Courts below were right and no ground has been made out for interfering 
with the same. The result, therefore, is that this appeal is dismissed with costs. 


Mournersea J. I agree that this appeal should be dismissed and I concur 
substantially in the reasons which have been given by my learned brother Mr. 
Justice Das in his judgment. 


Agent for appellants: S. P. Varma. Appeal dismissed. 
Agent for respondents : Rajinder Narain. 





Present: Mr. Justice Fazl Ali, Mr. Justice Patanjali Sastri, Mr. Justice Mehr Chand Mahajan, 
and Mr. Justice Mukherjea. 


THE NEW PIECEGOODS BAZAAR CO., LTD., BOMBAY v. THE COMMIS- 
SIONER OF INCOME-TAX, BOMBAY.* 


Indian Income-tax Act (XI of 1922), Sec. 9 (1) (iv) —Ctty of Bombay Municipal Act (Bom. LI of 
1888)—Bombay Finance Act, 1932—Municipal property taw and urban immovable property 
taw—Whether these tazes allowable deductions under s. 9 (1) (iv)—Meaning of expression “capital 
charge’’—Construction. j 

Municipal property tax and urban immovable property tax payable under the City of 
Bombay Municipal Act, 1888, and the Bombay Finance Act, 1982, respectively, are allowable 
deductions under s. 9 (1) (iv) of the Indian Income-tax Act, 1922. 

The expression “capital charge” used in the second sub-clause of cl. (tv) of s. 9 (1) of 
the Indian Income-tax Act, 1922, cannot have reference to a charge on the property and 
it must be understood in the same sense as in the first sub-clause of cl, (iv) of the section; 
that is to say, the first sub-clause having provided for deduction of interest where a capital 
sum is charged on the property, the second sub-clause provides for a deduction of annual 
sums so charged, sucl. sums not being capital sums, the limiting words being mtended to 
exclude cases where capital raised on the security of the property is made repayable in 
instalments. : 

Gappumal Kanhaiya Lal v. Commissioner of Income-tag!, approved. 

Commissioner of Income-taw, Bombay v. Mahomedbhoy Rowji* and Mamad Keyi v. Commis- 
sioner of Income-tax, Madras,’ disapproved. 

Rejoy Singh Dudhurta v. Income-taz Commisstoner,* Moss’ Empires, Ld. v. Inland Revenue 
Commissioners’ and Cunard’s Trustees v. Inland Revenue Commissioners,’ referred to. 


* Decided, May 26, 1950. Civil Appeal 4 (1988) L. R. 60 I. A. 196, 
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THis was an appeal from a decision of the Bombay High Court reported at 
49 Bombay Law orter 620, where the facts are set out. 


K. M. Munshi, with N. P. Nathoant, for the appellant. 


. M. C. Setaload, Attorney-General for India, with H. J. Umrigar, for the res- 
pondent. 


Mamasan J. This is an appeal against a judgment of the High Court of 
Judicature at Bombay in an income-tax matter and it raises the question whether 
municipal property tax and urban immoveable property tax payable under 
the relevant Bombay Acts are allowable deductions under s. 9 (1) (tv) of the 
Indian Income-tax Act. 

The assessee company is an investment company deriving its income from 
properties in the city of Bombay. For. the assessment year 1940-41 the net 
income of the assessee under the head “property” was computed by the Income- 
tax Officer in the sum of Rs. 6,21,764 after deducting from gross rents certain 
payments. - The company had paid during the relevant year Rs. 1,22,675 as 
municipal property tax and Rs. 82,760 as urban property tax. Deduction of 
these two sums was claimed under the provisions of s. 9 of the Act. Out of the 
first item a deduction in the sum of Rs. 48,572 was allowed on the ground that 
this item represented tenants’ burdens paid by the assessee, otherwise the claim 
was disallowed. The appeals of the assessee to the Appellate Assistant Commis- 
sioner and to the Income-tax Appellate Tribunal were unsuccessful. The Tribunal, 
however, agreed to refer two questions of law to the High Court of Judicature 
at Bombay, namely,— 

(1) Whether the municipal taxes paid by the applicant-company are an allowable deduc- 
tion under the provisions of s. 9 (7) (tv) of the Indian Income-tax Act ? 

(2) Whether the urban immoveable property taxes paid by the applicant-company are 
an allowable deduction under s. 9 (1) (iv) or under s. 9 (1) (v) of the Indian Income-tax Act? 

A supplementary reference was made covering a third question which was 
not raised before us, and it is not therefore necessary to refer to it. The High 
Court answered all the three questions in the negative and hence this appeal. 

The question for our determination is whether the municipal property tax 
and urban immoveable property tax can be deducted as an allowance under 
cl. (iv) of sub-s. (1) of 8.9 of the Act. The decision of the point depends, firstly, 
on the construction of the agi) an: TAREA in sub-cl. (tv) of sub-s. (1) of s. 9 
of the Act, and, secondly, on a finding as to the true nature and character of the 
liability of the owner under the relevant Bombay Acts for the payment of these 
taxes. 

Section 9 along with the relevant clause runs thus :— 

‘9 (1) The tax shall be payable by an assessee under the head ‘income from property’ 
in respect of the bona fide annual value of property consisting of any buildings or lands appur- 
tenant thereto of which he is the owner,...—subject to the following allowances, namely :— 

(to) where the property is subject to a mortgage, or other capital charge, the amount 
of any interest on such mortgage or charge ; where the property is subject to an annual charge 
not being a capital charge, the amount of such charge; where the properly is subject toa 
ground rent, the amount of such ground rent; and, where the property has been acquired, 
constructed, repaired, renewed orreconstructed with borrowed capital, the amount of any 
interest payable on such capital; ....”’. 

It will be seen that cl. 4 consists of four sub-clauses corresponding to the four 
deductions allowed under the clause. Before the amending Act of 1989, cl. 4 
contained only the first, third and fourth sub-clauses. Under the first sub-clause 
interest is deductible whether the amount borrowed on the security of the 
property was spent on the property or not. There is no question of any 
capital or other expenditure on the property. The expression “capital charge” 
in the sub-clause cannot connote a charge on the capital, that is, the property 
assessed. That would be a redundancy as the opening words themselves clearly 
indicate that the charge is on the property. We are therefore of opinion that 
capital charge here could only mean a charge created for a capital sum, i.e., a 
charge to secure the discharge of a liability of a capital nature, 
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In 1988 the Privy Council decided the case of Bejoy Singh Dudhuria v. Income- 
tax Commissioner... Jt was not an assessment under s. 9 but an assessment 
on the general income of an assessee who was liable to pay maintenance for his 
step-mother which had been charged on all his assets by a decree of Court. It 
was not a liability voluntarily incurred by him but one cast on him by law. The . 
Privy Council held that the amount paid by him in discharge of that liability 
formed no part of his real income and so should not be included in his assess- 
ment. Though the decision proceeded on the principle that the outgoings were 
not part of the assessee’s income at all, the framers of the amending Act of 1989 
wanted, apparently, to extend the principle, so far as the assessment of property 
was concerned, even to cases where obligatory payments had to be made 
out of the assessee’s income from the property charged with such payments, 
and the second sub-clause, namely, “‘where the property is subject to an annual 
charge not being a capital charge, the amount of such charge” was added. It 
is this sub-clause which the appellant invokes in support of its claim to deduc- 
tion of the municipal and urban property taxes in the present case. In view 
of the opening words of the newly added sub-clause, the expression “capital 
charge” also used therein cannot have reference to a charge on the property, 
and we think it must be understood in the same sense as in sub-clause (2); that 
is to say, the first sub-clause having provided for deduction of interest where 
a capital sum is charged on the property, this sub-clause provides for a deduc- 
tion of annual sums so charged, such sums not being capital sums, the limiting 
words being intended to exclude cases where capital raised on the security of 
the property is made repayable in instalments. 

, In Commissioner of Income-tax, Bombay v. Mahomedbhoy Rowji? a bench 
of the Bombay High Court considered the meaning of these words. As regards 
“annual charge”, Beaumont C. J. observed as follows (p. 682) : 

“The words, I think, would cover a charge to secure an annual lability...” 

Kania J., as he then was, said as follows (p. 684) : 

«I do not see how a charge can be annual unless it means a charge in respect of a payment 
to be made annually...” 

This construction of the words has been followed in the judgment under appeal. 

In Gappumal Kanhaiya Lal v. Commissioner of Income-tax® (the connected 
appeal before us), the bench of the Allahabad High Court agreed with the con- 
struction placed on these words in the Bombay case, i.e, the words “annual 
charge” mean a charge to secure an annual liability. It is, therefore, clear that 
there is no conflict of judicial decisions as to the meaning of the phrase “annual 
charge” occurring in s. 9 (J) (iv) and the meaning given is the natural meaning 
of these words. 

As to the phrase ‘‘capital charge’, Beaumont C. J. in the case above re- 
ferred to took the view that the words mean a charge on capital’ Kania J., 
however, -took a different view and observed that he was not prepared to accept 
the suggestion that a document which provides for a certain payment to be made 
monthly or annually and charged on immoveable property or the estate of an 
individual becomes a capital charge. In the Allahabad judgment under appeal 
these words were considered as not meaning a charge on capital. It was said 
that if an annual charge means a charge to secure the discharge of an annual 
liability, then, capital charge means a charge to secure the discharge of a liability 
of a capital nature. We think this construction is a natural construction of the 
section and is right. 

The determination of the point whether the taxes in dispute fall within the 
ambit of the phrase ‘annual charge not beihg a capital charge >° depends on 
the provisions of the statutes under which they are levied. Section 148 of the 
City of Bombay Municipal Act, (Bom. TIT of 1888), 1888, authorises the levy 
of a general tax on all buildings and lands in the city. The primary a ead 


lity to pay this property tax is on the lessor (vide s. 146 of the Act). order 
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to assess the tax provision has been made for the determination of the annual 
rateable value of the building in s. 154. Section 156 provides for the mainten- 
ance of an assessment book in which entries have to be made every official year 
of all buildings in the city, their rateable value, the names of persons primarily 
lable for payment of the property tax on such buildings and of the amount for 
which each building has been assessed. Section 167 lays down that the assess- 
ment book need not be prepared every official year but public notices shall 
be given in accordance with ss. 160 to 162 every year and the provisions of the 
said sections and of ss. 168 and 167 shall be applicable each year. These sections 
lay down a procedure for hearing objections and complaints against entries in 
the assessment book. From these provisions it is clear that the liability for the 
tax is determined at the beginning of each official yea? and the tax is an annual 
one. It recurs from year to year. Sections 148 to 168 concern themselves 
with the imposition, liability and assessment of the tax for the year. The amount 
of the tax for the year and the liability for its payment having been determined, 
the Act then prescribes for its collection in the chapter “The collection of taxes”. 
Section 197 provides that each of the property taxes shall be payable in advance 
in half siil instalments on each first day of April and each first day of Octo- 
ber. The provision as to half yearly instalment necessarily connotes an annual 
liability. In other words, it means that the annual liability can be discharged 
by half yearly payments. Procedure has also been prescribed for recovery of 
the instalments by presentment of a bill, a notice of demand and then distress, 
and sale. Finally s. 212 provides as follows :— 

‘Property taxes due under this Act in respect of any building or land shall, subject to the 
prior payment of the land revenue, if any, due to the provincial Government thereupon, be a 
first charge... upon the said building or land...... g 

It creates a statutory charge on the building. 

Urban immoyeable property tax is leviable under s. 22 of part VI of the Bom- 
bay Fimance Act, 1982, on the annual letting value of the property. The duty 
to collect the tax is laid on the Municipality and it does so in the same manner 
as in the case of the municipal property tax. Section 24 (2) (b) is in terms similar 
to s. 212 of the Bombay Municipal Act. It makes the land or the building secu- 
rity for the payment of this tax also. For the purposes of s. 9 of the Indian 
Income-tax Act both these taxes, namely, the municipal property tax as well 
as the urban immoveable property tax are of the same character and stand on 
the same footing. 

Mr. Munshi, the learned counsel for the appellant, contended that both the 
taxes are assessed on the annual value of the land or the building and are annual 
taxes, although it may be that they are collected at intervals of six months for 
the sake of convenience, that the income tax itself is assessed on an annual basis, 
that in allowing deductions all payments made or all liabilities incurred during 
the previous year of assessment should be allowed and that the taxes in question 
fell clearly within the language of s. 9 (1) (iv). The learned Attorney-General, 
on the other hand, argued that although the taxes are assessed for the year, the 
liability to pay them arises at the beginning of each half year, and unless a notice 
of demand is issued and a bill presented, there is no liability topay them, and that 
till then no charge under s. 212 of the Act could possibly arise, and that the lia- 
bility to pay being half yearly in advance, the charge is not an annual charge. 
It was also suggested that the taxes were a capital charge in the sense of 
the property being security for the payment. We are satisfied that the conten- 
tions raised by the learned Attorney-General are not sound. It is apparent 
from the whole tenor of the two Bombay Acts that the taxes are in the nature 
of an annaal levy on the property and are assessed on the annual value of the 
property each year. The annualdiability can be discharged by half yearly instal- 
ments. The liability being an annual one and the property having been subjected 
to it, the provisions of cl. (iv) of sub-s. (7) of s. 9 are immediately attracted. 
Great emphasis was laid on the word “due” used in s, 212 of the Municipal Act, 
and it was said,that as the taxes do not become due under the Act unless the 
time for the payment arrives, no e comes into existence till then and that 
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the charge is not an annual charge. We do not think that this is : 
construction of s. 212. The words “property taxes due under this Ac 
property taxes for which aperson is liable under the Act. Taxes payable d 
year have been madea charge on the property. The liability and the charge 
exist and are co-extensive. The provisions of the Act affording facilitie 
discharge of the liability do notin any way affect their true nature and c 
If the annual liability is not discharged in the manner laid down by s. 
it be said that the property cannot be sold for recovery of the whole 
due for the year? The answer to this query can only be in the affirma’ 
that the property is liable to sale. 

In Commissioner of Income-taz, Bombay v. Mahomedbhoy Rowjè B 
C. J., while rejecting the claim for the deduction of, the taxes, placed 
on s. 9 (1) (v) which allows a deduction in respect of any sums paid on 
of land revenue. It was observed that land revenue stands on the sami 
as municipal taxes, and that as the Legislature made a special provision fc 
tion of sums payable in regard to land revenue but not in respect of s 
on account of municipal taxes, that circumstance indicated that the d 
was not allowable. For the same purpose reference was also made to tl 
sions of s. 10 which deal with business allowances and wherein deductio 
sum paid on account of land revenue, local rates or municipal taxes | 
allowed. In the concluding part of his judgment the learned Chief Jus 
that it was not necessary for him to consider what the exact meaning of t 
was and that it was sufficient for him to say that it did not cover n 
taxes which are made a charge on the property under s. 212 of the 
Municipal Act. Without determining the exact meaning of the words 
the statute it seems to us it was not possible to arrive at the conclusion 
taxes were not within the ambit of the clause. It is elemen that the 
duty of a Court is. to give effect to the intention of the Legislature as e 
in the words used by it and no outside consideration can be e 
aid to find that intention. Again reference to cl. (v) of the séction is 
helpful, because land revenue is a charge of a paramount nature on all I 
and lands, and thatbeing so, a deduction in respect ofthe amountwas m 
in express terms. Municipal taxes, on the other hand, do not stand on 
footing as land revenue. The law as to them varies from province to 
and they may not be necessarily a charge on property in all cases. T 
lature seems to have thought that so far as municipal taxes on property 
cerned, if they fall within the ambit of cl. (iv), deduction will be clair 
respect of them, but not otherwise. The deductions allowed in s.10 w 
head “Income from business” proceed ona different footing and a cons 
of s. 9 with the aid of s. 10 is apt to mislead. 

Kania J. in the above case in arriving at his conclusion was influe 
the consideration that these taxes were of a variable character, i.e., . 
be increased or reduced under the various provisions of the Municipal 
that the charge was in the nature of a contingent charge. With great 
it may be pointed out that all charges in a way may be or are of a vari 
contingent nature. If no default is made, no charge is ever enforcea 
whenever there is a charge, it can be increased or reduced during the ye 
by payment or by additional borrowing. 

In Moss’ Empires, Ld. v. Inland Revenue Commissioners? it was helc 
House of Lords that the fact that certain payments were contingent a 
able in amount did not affect their character of being annual payme 
that the word “annual” must be taken to have the equality of being rect 
being capable of recurrence. 

In Cunard’s Trustees v. Inland Revenue Commissioners? it was he 
the payments were capable of being recurrent and were therefore ann 
ments within the meaning of schedule D, case III, rule 1 (7), even thot 
were not necessarily recurrent year by year, and the fact that they v 


1 [1948] Bom. 628, 2 [1987] A.C. 785. - 
s. 0. 45 Bom. L. R, 584. 3 [1948] -LAHE. R. 180.. 


1950.] NEW PIECEGOODS BAZAAR CO., LTD. U. COMM..1. T. (8.c.}—-Mahajan J. 


amount was immaterial. The learned Attorney-General in view of these 
cisions did not support the view expressed by Kania J. 

Reliance was placed on a decision of the High Court of Madras in Mahi 
Keyi v. Commissioner of Income-taz, in which moneys paid as urban immovet 
propery tax under the Bombay Finance “Act were disallowed as inadmiss. 
under s. 9 (Z) (iv) or 9 (1) (v) of the Indian Income-tax Act. This decision me 
followed the view expressed in Commissioner of Income-taxz, Bombay v. Mahon 
bhoy Row? and was not arrived at on any independent or fresh reason 
and is not of much assistance in the decision of the case. The Allahabad H 
Court in Gappumal Kanhaiya Lal v. Commissioner of Income-tax® (the connec 
appeal) took a correct view of this matter and the reasoning given therein 
our approval. ° 

The result is that this appeal is allowed and the two questions which w 
referred to the High Court by the Income-tax Tribunal and cited above : 
answered in the affirmative. The appellants will bave their costs in the appc 


Agent for appellants: S. Krishnamurthy Sastri. Appeal alldw 
Agent for respondent: P. A. Mehta. : 


Present: Sir Harilal Kania, Kt., Mr. Justice Fazl Ali, Mr. Justice Patanjali Sastri, Mr, Jus 
Mehr Chand Mahajan, and Mr. Justice Mukherjea. 


THE CHIEF CONTROLLING REVENUE AUTHORITY v. THE MAHA- 
RASHTRA SUGAR MILLS, LTD.* 
Indian Stamp Act (I of 1899), Sec. 67—Stating a case to High Court—Power to state whether 
obliguion—High Court's jurisdiction to order Revenue Authority to state a case-—Governm 
of India Act, 1935, 8..226—Revenue matters. 

The power ,contained in s. 57 of the Indian Stamp Act, 1899, of stating a case to 
High Court, isin the nature of an obligation or is coupled with an obligation, andun 
the circumstances can be demanded to be used also by the parties affected -by the asse 
ment of the stamp duty. - 

Alcock, Ashdown & Co. v. Chief Revenue-Authority, Bombay,* relied on. 

The High Court has jurisdiction to order the Revenue Authority to state a case, in fi 
of the provisions of s. 228 of the Government of India Act, 1985. In asking the Author 
to perform his statutory duty to stave a case, the Court is not exercising its original jw 
diction in any matter concerning the revenue. i 


APPEAL from a decision of the Bombay High Court reported at 49 Bomb 
Law Reporter 893, where the facts are fully set out. 


C. K. Daphtary, Advocate General of Bombay, with M. M. Desa, for t 
appellant. 


M.C. Setalvad, with S. S. Rangnekar, for the respondent. 


Kania C. J. + This is an appeal from a judgment of the High Court at Bor 
bay and it relates to the jurisdiction of the Court to direct the Chief Controllir 
Revenue Authority and the Superintendent of Stamps at Bombay to sta 
a case for the opinion of the Court under s. 57 of the Indian Stamp Act. 

The respondent company, for its business, borrowed money from the Centr: 
Bank of India, Ltd., at Bombay. In order to secure the loan a document w: 
executed on March 22, 1945, with a stamp of Rs. 16-8-0, on the footing that 
was a deed of hypothecation without possession of the goods. When the dee 
was sent to the Sub-Registrar for registration, he impounded the same and ser 
it to the Stamp Office. The Assistant Superintendent of Stamps wrote to tl 
respondent that the document was a mortgage with possession, chargeable wit 
duty under art. 40 (a) of the schedule and inquired why it was not duly stampe 


1 nee Mad. 309. * Decided, May 27, 1960. Appeal fro 
2 [1948] Bom. 628, Bombay. ` 

. 8. C. 45 Bom. L. R. 584, 4 (1928) L. R. 50 I. A. 227, 
3 [1944] All. 780. s. c. 25 Bom. L; R. 920. 
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before execution. ' The respondent’s solicitors in their r 
document was not and was never intended by the parti 
possession. They pointed out that no possession of the 
or was intended to be given, except 1 certain contige 
document was properly stamped. In reply the Assis 
mated that the document was chargeable with duty of ] 
of Rs. 5,000 had been imposed. The respondents were £ 
forthwith. On ya 1945, the respondent filed a s 
Bank contending t the document was not a mortg 
was alleged that since a doubt had arisen as to whether 
to the common intention of the parties, the Court’s di 
and if the Court found that the document as framed d 
said cOmmon intention of the parties, the instrument 
August 9, 1945, the respondent’s solicitors informed the 
ent that such a suit had been filed and requested that 
of stamp duty and penalty may not be pressed unde 
the further correspondence, on behalf on the appellant, 
ed and resort to the coercive procedure of s. 48 of the 
ened. The Collector thereafter sent a letter to the res 
1946, demanding payment. On January 25, 1946, the su 
was disposed of “by the Court and the rectification as p) 
respondent’s solcitors immediately intimated the result 
ant Superintendent and senta copy of the deed’ si 
made in the original document. A similar letter was a 
of Bombay. On February 1, 1946, the respondent’s s 
Assistant Superintendent of Stamps whether he was agre: 
under s. 56 (b) to the appellant, as the question of li 
duty and penalty involved important questions of law 
of the respondent to the appellant was also filed on Feb 
prayed that either the order of the Assistant Superints 
scinded or in the alternative a case may be referred u: 
Act for the opinion of the High Court. This petition 
1946. The respondent thereupon filed a petition in t 
19, 1946, praying that a writ of certiorart may be issue 
or an order may be made against him under s. 45 of tl 
cancel the levy of the stamp duty and penalty as claimed c 
or in the alternative the appellant may be ordered unde 
to refer the matter to the High Court for its opinion. 
hearing before Mr. Justice Blagden, who didnot grant tk 
the appellant to state a case under s. 57 of the Stamp 
opinion. The appellant filed an appeal but failed. He 
to this Court. 

Two points have been urged on behalf of the appella 
under s. 57 of the Indian Stamp Act there is an obliga 
state a case, and if not whether the High Court had jur 
tion to that effect. The second point is whether hav 
of s. 226 (1) of the Government of India Act, 198 
jurisdiction to order the appellant to state the case, it 
to the revenue. Under this head itis also argued that 
ed beyond the stage of assessment and had reached the st 
fore, the High Court of Bombay had no jurisdiction to pi 
material part of s. 57 of the Indian Stamp Act (II of 189! 

57. (1) “The Chief Controlling Revenue-authority may state 
section 56, sub-section (2), or otherwise coming to its notice, and 
opinion thereon ;—.. 

(b) if it arises in the Province of Bombay, to the High Court 

Section 226 (1) of the Government of India Act, 1985, : 

226. (12) “Unti otherwise provided by Act of the appropriat 
shall have any original jurisdiction ın any matter concerning the 
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t ordered or done in the collection thereof according to the usage and practi 
the law for the time being in force.” 
On behalf of the appellant it is contended that the very words 
amp Act show that it is a power given to the appellant to st: 
is not an obligation. The section is framed and worded only to ¢ 
ereof to the appellant and it is not fot the benefit of any oth 
ord “may” used in the section was deliberately used for tha 
is pointed out that under s. 56 (2) of the Stamp Act if the Collec 
to the amount of duty with which the instrument was charge 
aw up a statement of the case and refer it with his opinion for 
e Chief Controlling Revenue Authority.” Similarly under 
urt felt doubt as to the amount of duty to be paid, it was given 
'a statement of case for the opinion of the High Court. It w: 
th these sections gave only power to the Collector and the Co 
erence for their own benefit. Section 57, it was argued, was 
es for the benefit of the appellant. In none of these, any oth 
y right to insist on a reference. It was pointed out that und 
t a Collector could certify that the document was properly star 
was not sufficiently stamped ona true construction, and when suc 
S given the Controlling Authority could do nothing. He had 
wer to refer that case to the Court to levy a higher stamp dut 
sons, it was contended that the scheme of the Stamp Act w 
ferent from the scheme of the Income-tax Act. 
In our opinion the appellant’s contentions are unsound. The 
n that s. 57 of the Stamp Act gives only a discretion and does n 
the appellant to make a referenceoverlooks thefact that the ap) 
make a reference only when he is in doubt about his decision 
his conclusion the party liable to pay the assessed stamp duty 
erested. Thé appellant’s detision is not necessarily based only c 
the entries in the schedule to the Stamp Act. As in the pre: 
2stion under what item stamp duty is leviable may depend on 
action of a document. It may also involve the decision of thi 
the present case, as to what is the effect of the Court’s order dir 
ition of the instrument. It does not appear, on principle, s 
„t these difficult questions should be left under the Stamp Ac 
ision of the appellant and if the party affected by the assessme 
ice, there is no relief at all in law for him. The construction o 
ot always an easy matter and on the ground that it is a substan 
aw, parties have been permitted to take the matter up to the } 
s0, it appears difficult to start with the assumption that beca 
venue Act the decision of the appellant should be considered f 
sive. The provisions of s. 56 (2) and s. 60 giving power to the 
Court to send a statement of case to the appellant and the Hi 
tively, in our opinion, instead of helping the appellant, go aga 
tion. In those two sections this power is given when the referr 
a doubt to solve for himself. The absence of the words 
the amount of duty to be paid in respect of an instrument” ins 
View that the reference contemplated under that section is not 
of the appellant only but ensures also for the benefit of the part 
assessment. In our opinion, the power contained in s. 57 is i 
m obligation or is coupled with an obligation and under the c 
be demanded to be used also by the parties affected by the £ 
stamp duty. 
ur attention has been drawn in this connection to the decision 
Committee of the Privy Council in Alcock, Ashdown & Co. v.C 
hority, Bombay." In that case a question arose about an ass 
sk the Commissioner of Income-tax tostate a case for the op 


1 (1928) L. R. 50 I. A. 227, 8.0. 25 Bom. L. R. 920. 


772 ` THE BOMBAY LAW REPORTER, 


Court under s. 51 of the Indian Income-tax Act, 1918. 
that section was in these terms :— 

bl. (Z) “If, m the course of any assessment under this Act o: 
tion therewith other than a proceeding under Chapter VII, a questi 
to the interpretation of any of the provisions of this Act or of am 
Revenue-authority may, either on its own motion or on reference 
subordinate to it, draw up a statement of the case, and refer it, w: 
to the high Court, and shall so refer any such question on the £ 
unless it is satisfied that the application is frivolous or that a referen 

(3) The High Court upon the hearing of any such case shall 
thereby, and shall deliver its judgment thereon containing the gror 
is founded, and skall send to the Revenue-authority by which the ca: 
judgment under the seal of the Court and the signature of the Regist: 
rity shall dispose of the case accordingly, or, if the case arose on rt 
officer subordinate to it, shall forward a copy of such judgment to sı 
of the case conformably to such judgment.”’ 

In that case, after the assessment was made and the _ 
Commissioner of Income-tax, the assessee requested that 
for the opinion of the Court under the aforesaid section. 
refused to do so. Thereupon, a rule was obtained from 
upon the Chief Revenue Authority, Bombay, to show cs 
not be so stated. It was argued before the High Court 
jurisdiction to order the Commissioner to state a case for 
matter reached the Privy Council the objection to the jw 
broadly. Before the High Court the only question raised ` 
rity had a duty, in the circumstances, to state acase. The 
Judicial Committee of the Privy Council took the form of 
Authority had a duty, the Court could not require him 
this purpose reliance was placed upon the wellknown 
Indian legislation which excludes matter of revenue { 
of the ordinary civil Courts, the principle being exem 
Spooner v. Juddow! and upon s. 106 (2) of the Governm« 
The judgment of the Board consisting of Viscount Hald 
and Lord Carson was delivered by Lord Phillimore. ] 
stated as follows (p. 285) :— 

“Tt is said that, though under this section, the Chief Revenue- 
fit, draw up a statemen. of the case and refer it to the High Ccur 
even on the application of the person to be assessed, if he 1s satis 
frivolous or that the reference is unnecessary, and that the Autho: 
shown that he is satishled that the application was frivolous and the 
This argument was rejected by the High Court. Their 
Council agreed with the view of the High Court that this 
struction of the section. They observed (p. 285): 

‘‘Take first the case which is last in the clause. {f the assessee a 
rity must state it, unless he can say that it 1s frivolous or unnecess 
the Court to order him to doit; it will be a misfensance and a b: 
if he does not do it.” 

The judgment did not end by relying only on that po 
Indian Income-tax Act, 1918. It proceeds to state as follc 

“Put that case aside. The rule here is suppcrted upon the ear] 
doubt that part does not say that he shall state a case, ıt only says 
learned counsel for the respondent rigt tly urged, ‘may’ does not 
the words ‘it shall be lawful’ those of compulsion. Only the capac: 
Authority. But when a capacity or power ıs given to a public auth 
stances which couple with the power a duty toeXercise it. Touse 1 
in the case of Julius v. Lord Bishop of Oxford’: “There may be : 
the thing empowered to be done, something in the object for which 
in the conditions under which ıt is to be done, something in the tr 


1 (1848-50) 4M. I. A. 858. 2 (1880) 5 App 


appeuant. tt ıs tneretore clear that In respect of these two p 
Chapter II no grievance could exist on either side. From s. i 
IV onwards there are provisions in which the opinion of the Sts 
of the party interested in paying the stamp duty may come ir 
sections in Chapters IV, V and VI ending with s. 61 deal with si 
from such difference of opinion. Section 57 (a) falls under th 
our opinion, therefore, this contention of the appellant fails. 

The next point urged was whether the High Court has jurisc 
the Revenue-Authority to state a case in face of the provisions 
Government of India Act, 1985. The argument was urged in two 
that this being a revenue matter, the jurisdiction of the Cow 
Secondly, that the matter had ceased to be in the stage of asse: 
reached the stage of collection of stamp duty. On that ground t 
‘was sought to be distinguished’ from Alcock’s case. In our opi 
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ment of the appellant must also fail. A similar argument based oI 
of the corresponding s. 106 (2) of the Government of India Act, 191: 
ed above, was urged in Alcock’s case. On that point their Lords! 
as follows (p. 288) :— i 

‘Upon the point thus broadly stated, their Lordships have ‘no difficulty ir 
decision. To argue that if the Legislature says that a public officer, even a reve 
do a thing, andhe, without causé or justification, refused todo that thing, yet th 
Act would not be applicable, and there would be no power in the Courtto con 
relief to the subject, is to state a proposition to which their Lordships must reft 

In dealing with the argument that because of s. 106 (2) of the 
~- of India Act, 1915, the High Court had no jurisdiction to make t 
Board observed as follows p- 284) :— 

“In their Lordships’ view, the order of a High Court to a revenue officer to d 
duty would not be the exercise of original jurisdiction in any matter concernin; 

In our opinion, in the present case also, the respondent seeks tl 
tervention to make the appellant perform his statutory duty to state 
is not exercising the original jurisdiction of the Court in any matt 
the revenue. It,is only asking the appellant to perform his statutor 
further argument that the proceedings in tkis case had passed bey: 
of assessment and had reached the stage of enforcing payment is ag 
because by the relief granted by the High Court no attempt is mad 
the Revenue Authority in the discharge-of his duties. At one sta; 
tion was granted against the appellant but that has been cancel 
this aspect of the discussion is only academic, because if payment is 
the opinion of the Court on the statement of the case is against t 
he will have to act in conformity with that opinion under s. 59 (2) 
Act and refund whatever may be held to be recovered in excess. 

In our opinion, therefore, the contentions of the appellant fail ar 
is dismissed with costs. 


Agent for appellant: R. S. Narula. Appi 
Agent for respondent: Tanubhai D. Desai. 


APPELLATE CIVIL. 


` Before Mr. Justice Bhagwati and Mr. Justice Dixit, 
VASUDEO DAGADULAL v.*KANKOOCHAND HIRACH 
VISASHRIMALI,* 


Hindulam—Joint family property—Coparceners——Sale of coparcener’s interest in p 
sale—-Rights of auction purchaser on partition. 

Under Hindu law the position of an alienee of a specific property or o: 
interest of a coparcener in such property on a general partition is that he h 
right to have that property or the alienor’s share in that property as the case 
to him if it could be done without injustice to the other coparceners. Tk 
position of a purchaser at a court-sale. 

Pandurang Anandrav v. Bhaskar Shadashio,| Udaram Sitaram v. Ram 
Manjaya v. Shanmuga,* followed. 

Sabapatht Pillay v. Thandavaroya Odayart and Chidambargauda v. Channapp 

The alienee or the auction purchaser acquires on the alienation or the auctio 
which his alienor or his judgment-debtor had in the joint family propertie 
property, but no more, which would be an undivided share, right, title and 
coupled with the right which he has of effecting a partition between himsel 
coparceners of his. 


* Decided, August 2, 1950. Second Appeal 1 (1874) 11 B. H. C. R. 72. 
No. 767 of 1948, from the decision of TPN 2 (1875) 11 B. H.C. R. 76. 
Katre, District Judge, Dhuha, in ee 8 (10918) I. L. R. 88 Mad. 
No. 112 of 1944, reversing the decree passed 4 (1919) I. L. R. 48 Mad. 8C 

5 on 86 Bom. L. R. 6¢ 


by B. M. Thorat, Civil Judge (Junior Division), 


Shirpur, in Regular Civil Sult No. 98 of 1986. 
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- Deendyal Lal v. Jugdeep Narain Singh! and Hardi Narain Sahu v. Ruder P. 
: followed. 
- Analienee or the auction purchaser being a transferee for value, has, tho 
or the judgment-debtor may not have it in himself, the right which has beer 
equity to have assigned to him, if it could be done without injustice to tł 
_ ceners, the specific property or his allenor’s share in that property. That eq! 
avail him where there is the other conflicting equity in favour of the other 
where there are equities as between coparceners or liabilities attaching tı 
share which would render it impracticable to do so. 


A sort family firm “Raghunath Mangalsa” owned certain propert 
a house situated at Shirpur in West Khandesh district. As a result 


‘effected by suit No. 882 of 1928, the house belonging to the firm came 


of Mathuradas, who was one of the partners. The house then beca: 
family property of himself, his five sons (defendants Nos. 1 to 5) : 
(defendant No. 6.) 

One Abdul Majid obtained a money decree for Rs. 1,289-8-0 in sui 
1981, against Hiralal (defendant No. 8) who was one of the sons of 
A darkhast (No. 492 of 1988) was filed by the judgment-creditor 
property, namely the house, was attached on July 8, 1988, in execution 
The suit property was put up for auction sale through the Court and 
Hirachand (plaintiff) on April 20, 1984, for Rs. 4,600. A sale certificat 
in plaintiff’s favour and he was put in possession of the property th 
on June 28, 1984. 

Mathuradas and his son Maganlal (defendant No. 2) then filed sui 
1984 against the plaintiff for injunction to restrain him from takin 
of the house. As possession had already been obtained by the 
plaint in this suit was amended and the suit was converted into a suit f 
and mesne profits. The suit was transferred to another Court and w 
as Regular Suit No. 689 of 1985. In this-suit the following decree w 
November 19, 19386. 

“The house in sult was attached and sold in darkhast No. 442 of 1988 of 
It is hereby declared that defendant No. 8 has acquired the right, title and 
plaintiff No. 1-C Hiralal in the suit house. Therefore that sale is declared to — 
extent of the share of plaintiff No. 1-C Hiralal. That sale is not binding on plair 
Hiralal. The plaintiff’s suit is dismissed to the extent of the share of Hiralal. 
the remaining shares the suit is decreed as prayed for in the plaint. 

If the defendant No. 3 prosecutes till the last the suit No. 95/1986 of the Sh’ 
plaintiff's claim for possession will be rejected. But if defendant No. 8 wthdray 
without the written permission of the plaintiffs or if he fails to prosecute the s 
with the object of causing loss to the plaintiffs then the plaintiffs will be at liberty 
sion of the suit house from defendant No. 8 by executing this decree. Similar: 
(other than Hiralal) are entitled to recover mesne profits as agreed to in ex. 58.” 

On April 9, 1986, the plaintiff filed the present suit against the de 
pon for the ascertainment and separation of the one-fifth share 

o. 8 and for aHotment to the share of defendant No. 8 of the pro 
which he had purchased at the auction sale and for a declaration i 
with the partition that he had the right to maintain possession of 
in his capacity as absolute owner thereof. The defendants inter al: 
that defendant No. 3 had only a one-seventh undivided share in the 
properties and that the suit was not maintainable unless the lability 
No. 8 ‘in respect of the joint family debts of the defendants was take 
deration at the time of: partition. 

The trial Judge dismissed the plaintiff’s suit observing as follows :- 

“Mr. Pandit, the learned pleader for the defendants, argued that the plai 
not the entire house in dispute but only the right, title and interest of Hiralal ir 
such he is entitled to get only 1/7th portion of that house because Hiralal was « 
that much share in it. According to him the question of giving equitable relie 
prayed for in this suit is not available to the plaintiff, he having purchased only 


1 (1877) L. R.4 I. A. 247. 2 (1888) I. L. R. 10 Cal. ı 
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and interest of Hiralal in it. In support of his arguments he drew my attention to s8. 
Mulla’s Hindu Law, p. 801, of 9th edn. (1940) wherein it is stated that ‘A purchaser ¢ 
sale has no such right...... (i.e. an equitable right on general partition to have the ' 
property assigned to the share of the judgment-debtor)...... There being no warrant 
at such a sale’. This proposition is based on Sabapathi v. Thandavaroya, 48 Mad. 809. 

Mr. Joshi, the learned pleader for the plaintiff, has not shown to me that that aut 
which the proposition in Mulla’s Hindu Law, referred to above, is based is overruled 
way varied. Nor have I been able to find out any authority in which a contrary < 
given. It is an admitted fact that what the plaintiff purchased in the auction-sale : 
darkhast No. 492 of 1988 is the right, title and interest of defendant No. 8, Hiralal, ar 
also an averment to that effect inthe plaint itself. Under these circumstances, what 
tiff is entitled to get is only 1/7th share in the suit house by partition and nothing m 
reason is that Hiralal, through whom he claims, has only that much share in it. U) 
circumstances, I find that the prayer in the plaint regarding the declaration sought foi 
sistent with right which plaintiff has in the suit house. The only right which plaintiff 
to get in this suit is the right, title and interest of the judgment-debtor or judgment- 
regular darkhast No. 492 of 1983 in the property in dispute. That right can be enfc 
by way of a general partition in which the plaintiff has to ask to have the right, title ar 
in the property purchased by him, assigned to the share of the judgment-debtors. I 
tunately for him he has not prayed for such a relief in the plaint now before us. In 
the equitable relief of declaration which he has prayed for in this su t is not available to I 

On appeal the appellate Judge declared that the plaintiff was entitled t 
the suit property as part of the share of defendant No. 8 in the family pi 
and allowed the appeal, observing as follows in his judgment :— 

“It is obvious that the manner of working out the equity must depend upon the 
whether the purchaser has got possession or is out of possession. If he is out of poss 
only remedy is to bring a suit for general partition and pray that the property purchase 
should be allotted to the share of the alienating coparcener and then it should be given 
possession. If this prayer cannot be granted, he may getthe property which is alloti 
vendor in substitution for the property that was alienated. I do not see why the p8sition 
purchaser should be different from that of a purchaser at a private sale. Both acc 
an equity which is to stand in the shoes of the alienating coparcener and to work out th 
In my view a suit for general partition in the strict sense of the term becomes unnecess! 
the purchaser is in possession and where the property purchased by him can be con 
allotted to the share of the alienating coparcener without prejudice to the rights of 
alienating coparceners. The equity ın favour of the purchaser from a corparcener 
exception recognised by modern jurisprudence’ in the interest of justice it is obviously 
that the purchaser should be helped by the Courts to realise ıt without detriment to : 
of the coparceners. The equity is based upon payment of valuable consideration by-th 
ser and the Courts must see that a person who has paid full consideration for the proj 
it as far as possible. Now if Hiralal could have got this property for his share I do no 
the plaintiff should not get it. It has been held by our High Court in a number of case 
in the footnote ‘r’ on p. 503 of Mayne’s Hindu Law) that a purchaser in possession net 
ejected in a suit for recovery of possession by the excluded coparcener but can be decla 
entitled to hold it pending a partition; now if this relief can be given to the purch 
defendant, I do not see why the purchaser in possession as a plaintiff should not get thi 
tion that he is entitled to retain the pioperty until ın a suit for general partition it 1s he 
Court that in equity he is not entitled to retain it. AH that he need prove to obtain : 
tion of his right to hold ıt is that on a fair view of the family’s assets and the liabil 
alienating coparcener is most likely to get the property for his share. The plaintiff’ 
suit is substantially to obtain the above relief. The purchaser’s suit for a general pe 
essentially only a suit for declaration of the alienating coparcener’s share and recove 
specific property if he is out of possession. When he is in possession, he need only 
extent of the alienating coparcener’s share and establish his equitable right to retain tł 
property purchased by him. He need not pay court-fee stamp on the value of the ent 
of the alienating coparcener because he is not interested in the other properties. Th 
supported by the ruling in Mahadeo Gopal v. Hari Waman, (47 Bom. L., R. 850).” 

The defendants appealed to the High Court. 


R. B. Kotwal, for the appellants. 
B. N. Gokhale, for respondents Nos. 1 and 2. 
A. G. Kotwal, for respondent No. 8. 


y diate: FAUULL MAJU ObtTalNed against Nim a money decree in sult No. 660 ol 
BI. A darkhast was filed by the judgment-creditor, being Darkhast No. 492 
1988, and on July 8, 1988, the suit property was attached in execution of that 
‘cree. The suit property was put up for auction sale through the Court on 
oril 28, 1984, and the original plaintiff was declared to be the highest bidder at 
at auction sale. The suit property was knocked down to him and a certificate 
r sale was issued by the Court in his favour, declaring him to have been the 
iction purchaser and the owner of the right, title and interest of defendant No. 8 
iralal in the said property. Possession of the property was given over by the 
urt to the original plaintiff on June 29, 1934, after removing the obstruction 
nich had been raised to his obtaining possession of the said property. After 
issession of the suit property was obtained thus by the original plaintiff, Mathu- 
das the father and Mangaldas one of the brothers of Hiralal, filed a suit, being 
ut No. 111 of 1984 for injunction against the original plaintiff, seeking to restrain 
m from obtaining possession of the suit property. It was realised that posses- 
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sion having already been obtained by the original plaintiff, such suit 
lie. The plaint was therefore amended and on the amendment of 
being made the suit was transferred to the Court of the First Class S 
Judge at Dhulia and was numbered as Regular Suit No. 689 of 198 
this suit came on for hearing and final disposal, the present suit, being S 
of 1986, had been filed by the original plaintiff impleading defendants 1 
as defendants in this suit. The regular suit No. 689 of 1985 came on 1 
on November 19, 1986, and a decree was passed by the Court in that : 
following effect : 

It was declared that defendant No. 8 (therein, i.e., original plaintiff in tl 

acquired the right, title and interest of Hiralal in the suit property ; that the sale + 
to be valid to the extent of the share of Hiralal therein, that the sale was not bin 
other members of the family except Hiralal and that the plaintiff's suit was dism 
extent of the share of Hiralal. The suit was decreed as prayed for in the plaint i 
the remaining shares of the other members of the family. It was further provided i 
that if the original plaintiff herein prosecuted the present suit the claim for possession 
das and Maganlal was to be rejected. But if the original plaintiff withdrew the 
without the written permission of Mathuradas or Maganlal, or if he failed to prosecute 
suit till the last with the object of causing loss to Mathuradas and Maganlal, Mat! 
Maganlal were to be at hberty to take possession of the suit house from the original 
executing that deoree. The members of the family other than Hiralal were also to 
entitled to recover mesne profits as agreed in Ex. 58 in that suit. 
This was the decree obtained on November 19, 1986. The present sı 
own career and was decided by the trial Court as above indicated, and 
litigation- between the original plaintiff on the one hand and defenda; 
to 5 and defendant No. 6 who was thereafter impleaded as a party 
to the suit on the other proceeded right up to the second appeal which 
on for hearing and final disposal before us. 

The original plaintiff was the purchaser of the suit property at tl 
sale held by the Court in execution of the decree which had been ol 
Abdul Majid against his debtor Hiralal defendant No. 8. The : 
for execution and also the proclamation for sale referred to the prope 
was attached as the suit property and did not specifically mention there 
title and interest of defendant No. 8 Hiralal in the suit property as tl 
matter of the execution proceedings. The yadi or the memorand 
auction sale, however, which was prepared and which ıs Ex. 59 in t 
showed that what was being sold at the,auction sale which was held on 
April 28, 1984, was the right, title and interest (hakk sambandh) of 
No. 8 Hiralal in the suit property. The certificate of sale which was grar 
Court also mentioned the hakk sambandh, i. e., the right, title an 
of Hiralal defendant No. 8 as the subject-matter of the purchase by tl 
plaintiff at the said auction sale. A point was raised as to whether u 
circumstances it could be urged on behalf of the original plaintiff tha 
purchased really was the whole of the suit property and not merely 
title and interest of Hiralal defendant No. 8 in the suit property. Re 
placed in this behalf on the passage occurring in Mulla’s Civil Proce: 
at p. 906 :— 

“Tt has been stated above that what passes to a purchaser at a Court-sale in 
a money-decree is the ‘right, title and interest’ of the judgment-debtor in the pi 
To determine the nature and extent of the judgment-debtor’s right, title and in 
property sold, the test is as stated by Lord Watson in the course of the argumen 
v. Chinnalambiar! what did the Court intend to sell, and what did the purchaser 
that he bought ? These are questions of fact or rather of mixed Jaw and fact, and m 
mined according to the evidence in the particular case.” 

It may be noted that besides the documents which we have just re 
there was no evidence led in the trial Court which would go to show w 
that the Court intended to sell and what it was that the purchaser under 
he bought. We are, however, of the opinion that this point is not of 
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cular significance in view of the conclusion which we have reached on the n 
points which have been discussed in this second appeal before us and which 
shall now proceed to discuss. 


The rights of a purchaser of an interest of a coparcener whether the sale be 
by private contract or in execution of a decree are laid down as under in Mu 
' Hindu Law, 10th edition, page 807. et seg. The right of the purchaser to posses 
of the property purchased by him along with non-alienating coparce 
is recognised, but not to the extent that he would ever be entitled to exclu 
possession of the same as against the non-alienating coparceners. If the | 
chaser has obtained possession, the non-alienating coparceners would be enti 
to joint possession with him, and if they sued for the same, the Court n 
decree joint possession to them. Further if the purchaser has obtained pos 
sion, the non-alienating coparceners can sue for recovery of possession of 
whole of the prope rty sold to him, i.e. they may sue for exclusive possession. 
the Court is not bound to eject the purchaser and decree exclusive possession to 
non-alienating coparceners, and it may in its discretion declare that the p 
chaser is entitled to hold the property until partition, as a tenant-in-comn 
with the other coparceners, in other words the Court may in a proper case al 
the purchaser to remain in joint possession with the non-alienating coparcen 
Each case as to the propriety or otherwise of allowing the purchaser joint pos: 
sion should be decided on its own facts., We are not here concerned with : 
claim on behalf of the non-alienating coparceners to either joint possession 
exclusive possession of the suit property. What we are concerned with her 
the claim which has been put forward by the purchaser to exclusive possessior 
the suit property as against the non-alienating coparceners and that certai 
is a relief which cannot be awarded to the plaintiff. 

Coming to the right to ition which the purchaser of the undivided inte: 
of a coparcener in a speci roperty belonging to the joint family has, it is | 
down that in Bombay mich: a ‘purchaser is-not entitled to a pee of that y 
perty alone, for his vendor himself could not have claimed it, unless the ot 
coparceners consented to the same. ` He can only enforce his rights by a suit 
a general partition. But even if a suit for a general partition is thus brought, 
question may arise as to what are the rights of the purchaser of a specific propc 
or of an undivided interest of a coparcener in such property on such general | 
tition. In the case of an alienee by private contract it has been laid down t 
he has an equitable right to have that property or his alienor’s share in t 
property, as the case may be, assigned to him if it could be done without injus 
to the other coparceners. But there may be equities between the coparcener 
liabilities attaching to the alienor’s share which may render it inequitable or imp! 
ticable to do so. In such a case the alienee is entitled to recover from his alie 
property of an equivalent value out of the properties allotted to the alienor 
his share in substitution of the Si alienated. In making adjustme) 
the Court will take the value of the properties at the time of the division : 
not at the time of the sale. This is the position as laid down in Mulla’s Hn 
Law at page 811 with reference to the alienee of aspecific property or of 
undivided 1 interest of a coparcener in such property. A distinction is, howe" 
made by Sir Dinshah Mulla in the case of a purchaser at a court-sale in reg 
to his rights in this behalf, and it is laid down: “But a purchaser at a Court-: 
has no such right, there being no warranty of title at such a sale’; and | 

osition has been taken by Sir Dinshah Mulla from the case decided by the Mad 
High Court and reported in Sabapathi Pillay v. Thandavaroya Odayar.+ 

The case of Sabapatht Pillay v. Thandavaroya Odayar was a case where a purc 
ser bought in Court auction specific items of properties said to belong to a mem 
of a joint Hindu family. Subsequently there was a partition decree and only sc 
of these items fell to the share of the judgment-debtor. It was held by the Co 
that the purchaser was entitled to only such of the items as were common to 
sale- cate and the share of the judgment-debtor under the decree, and t 
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he could not compel the judgment-debtor to give him other properties in substitu- 
tion for the remaining properties comprised in the sale certificate. It was a case 
where the purchaser at a court-sale in execution of a decree against a member 
of a joint Hindu family bought four specific properties A, B, C and D, alleged to 
belong to_him, and at a subsequent partition the properties ‘A, B, X and Y were 
allotted to that member. The purchaser claimed to be entitled to have the equiva-. 
lent of properties C and D out of the properties X and Y and his claim in this behalf 
was negatived by the Court. The learned Judges of the Madras High Court based 
their decision on the consideration that there was no privity of contract between 
the auction purchaser and the judgment-debtor. They observed that under . 
the old Code of Civil Procedure if the purchaser had reason to believe that there was 
no saleable interest at all in the property sold, he had a right of action against the 
decree-holder for refund of money. The new Code had taken away that remedy, 
and limited the purchaser’s rights to an application for refund. There was no 
indication in the Code that the purchaser had any remedy against the judgment- 
debtor. It was the decree-holder that brought the property to sale; he prepared 
the proclamation and to the best of his knowledge placed before the public all the 
avaiable information in respect of the property to be sold. Although the judg- 
ment-debtor was expected to assist the Court in settling the proclamation, and 
although his failure to do so might entail some serious consequences, there was 
no provision of law which brought him into contact with the bidders at a sale. 
These persons were bound by the principle of caveat emptor. They took the risk 
of the property corresponding to the description given. If that failed, they could 
have no remedy against the judgment-debtor because there was no act, or represen- 
tation, by him which had contributed to the result. They thus distinguished 
the case of an auction purchaser from the case of an alienee from a coparcener 
and held that the auction purchaser had no equitable right on a general partition 
to have a particular property or his Judgment-debtor’s share in that property, as 
the case may be; assigned to him even if it could be done without infustice to the 
other coparceners. 

This decision in Sabapatht Pillay v. Thandavaroya Odayar was followed by a 
division bench of our High Court in Chidambargauda v. Channappa. The question 
which there arose was with regard to the auction purchaser’s rights to have a 
substitution of the properties by the Judgment-debtor in the event of the proper- 
_ ties, the subject-matter of the auction sale, not being identical with the properties 
which were allotted to the judgment-debtor on partition between him and the 
other members of the coparcenery. The decision in Sabapathi’s case was cited 
before the learned Judges and they considered ‘the ratio of that decision. Mr. 
Justice Baker observed (p. 705): 


‘These, however, are all cases of mortgagor and mortgagee, and the doctrine of substituted 
security on which they proceed cannot be extended to cover the case of an a 
There 1s direct authority for this in Sahapathi Pillay v. Thandavaroya Odayar.” 

The learned Judge discussed the decision in that case and further observed (p. 705) : 

“Although there has been considerable argument on this point, I do not see any reason to 
differ from the view of the Madras High Court, and for the reasons which are given in that 
judgment, with which, with respect, I agree, I am of opinion that there is no justification for 
extending the theory of substitution, which has been enunciated in respect to persons standing 
in the relation of promisor and promisee, to persons who are strangers to each other, and therefore 
ba plaintiffs are not entitled to any property other than that which they purchased at the Court 
sale.” 

To the same effect were the observations of Mr. Justice N. J. Wadia at page 717 
of the judgment. Relying upon the passage from Mulla’s Hindu Law above referred 
to and these two authorities, viz. Sabapathi’s case and Chidambargauda’s case 
Mr. R. B. Kotwal for the appellants urged that the original plaintiff being an 
auction purchaser of the right, title and interest of Hiralal defendant No. 8 in the 
suit property, had, even though he had filed a suit for general partition of the joint 
family properties, no equity in his favour to have the suit property assigned to 
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- Hiralal defendant No. 8 even though it could be done without injustice to the 
other coparceners. 


Mr. B. N. Gokhale, on the other hand, urged before us that even though 
normally the decision in Chidambargauda’s case, being a decision of a Court 
of coordinate jurisdiction, would be binding on us, that decision was in fact 
arrived at without considering the authorities of our own High Court of an earlier 
date as they had not been cited before the learned Judges who decided that case, 
and that therefore that decision was not binding on us. He particularly referred 
to the case reported in Pandurang Anandrav v. Bhaskar Shadashiv.! In that case 
the suit had been brought by one Bhaskar as purchaser at an execution sale of the 
interest of one Nilo in 20 guntas of land. This land had formed part of a quantity 
mortgaged in 1848 by Nilo and Amritrav, and was sold in execution of a decree 
obtained on the mortgage in a suit against Nilo and Amrit. A certificate of sale 
was obtained relating to Nilo’s interest alone and Bhaskar brought this suit against 
a-third member of the undivided family in whose possession the 20 guntas of land 
then were to recover the same from him, as being.the property of the mortgagor, 
whose right and interest therein had been attached and sold. It was held by the 
appeal Court that the purchaser could take no more than the share of the co- 
parcener whose interest alone had been attached and sold though this share 
might be defined as it existed at the time of the mortgage made by him in 1848, 
that the share of a coparcener, being in the estate as a whole and not in any parti- 
cular part of it, could be ascertained only by taking a general account of the 
whole estate, and making a distribution in accordance with the results of such 
‘account. In taking such account, however, and in making the consequent 
distribution, it would be only equitable that the share of the coparcener who 
affected to deal with a portion of the-land as if empowered to mortgage ıt should 
ceteris paribus, if the purchaser takes his place, be so made up as to embrace 
wholly, or so far as possible, the land which the purchaser bought as belonging 
to such coparcener. The appeal Court further held that to obtain possession 
of the land purchased by himself, the purchaser must file against the other members 
of the family a partition suit for the ascertainment of the share of the coparcener, 
whose. interest he had purchased, as it stood in 1848, and for the allotment to 
himself of that share so far as it can legally and equitably be identified with the 
land purchased by himself. In so far as the suit filed in the form it was by Bhaskar, 
was not in that form, it was held that the suit did not lie and the suit was dismissed. 
This judgment was delivered by the appeal bench consisting of West and Nanabhai 
Haridas JJ. The case before the appeal Court was not that of an alienee by private 
contract from the alienating coparcener but was the case of a purchaser at an 
auction sale held at his instance in execution of a decree which he bad obtained 
against the coparcener, and it is to be noted that no distinction was here made 
between the case of an alienee by a private contract and an auction purchaser at 
a sale held in execution of a decree. Both these cases were treated as on a par 
with each other. A similar case arose before our appeal Court in the following 
year and the decision of the appeal Court there is also reported in Udaram Sitaram 
v. Ranu Panduji and Venkn Panduji.2 The ap Court there consisted of 
Westropp C.J. and West J. and they referred, with approval, to the judgment 
which had been delivered earlier by the appeal Court in Pandurang Anandrav’s case. 
This was a-Gase of a decree-holder who had attached in execution of a decree the 
right, title and interest of the father in a shop which had been owned by him 
along with his deceased son and in the plaint the plaintiffs alleged that the father 
and the son were equal coparceners in the ancestral shop and that although there 
had not been any partition of estate between the son and the father, the son’s 
share therein was, after his death, liable in his father’s hands for the amount of 
the decree in the former suit, and prayed for a declaration to that effect against 
the father. While discussing the rights of the parties in this case the learned 
Judges made the following observations (p. 82) : 


“When a sharein the undivided ancestral estate of a Hindu family is mortgaged or sold, 
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either by the coparcener himself, or by way of execution, the mortgagee or purchaser takes such 
share subject to such prior charges or incumbrances as may affect the family estate, or as may 
affect that particular share. If the mortgage or sale be of a special portion only of the family 
property, it may not always be possible, consistently with prior existing rights, for the Court, 
making the partition, to give possession of that portion to the mortgagee or purchaser: But 
generally it would be possible to do so, either wholly or partially, and, therefore, if without doing 
injustice either to prior incumbrancers or coparceners, such possession can, on partition, be given, 
it would be the duty of the Court, making the partition, to endeavour to give effect to the mort- 
gage or sale, and so to marshal the family property amongst the coparceners as to allot that 
portion of the family estate, or so much thereof as may be just to the mortgagee or purchaser. 
Such was the view expressed, as we think correctly, in Pandurang Anandrav'v. Bhaskar Sadashiv 
decided 18th August 1874, and in wh’ch a review was refused on the 9th December 1874. 
* Whether, in the event of it being impossible, consistently with justice to others, to give posses- 
sion of the portion of the family property mortgaged or sold to the mortgagee or purchaser, he 
would be entitled to be recouped out of such other portion thereof as might, on partition, be 
allotted to the coparcener whose share in the special portion had been mortgaged or sold, it 
is unnecessary now to give any opinion.” 
This was a clear and categorical enunciation of the position in Jaw as laying down 
the rights of a mortgagee or a purchaser, the purchaser being either a purchaser 
by reason of a contract with the coparcener himself or by way of execution. 
Mr. R. B. Kotwal for the appellants tried to suggest that this point as to the 
property in possession of an alienee by private contract and the purchaser at the 
auction sale was not argued before the learned Judges of the appeal Court in the 
cases which are reported in Pandurang Anandrav’s case and Udaram Sitaram’s case 
and that therefore these authorities should not be considered as in any manner 
militating against the view which was taken by the learned Judges of our appeal 
Court in Chidambargauda’s case. We are, however, not inclined to agree with 
that contention. There was no distinction in principle which could be made 
between the two positions. As has been observed in Mayne’s Hindu Law and 
Usage, 11th ed., p. 489, while discussing the position of an auctian purchaser : 
“The grounds of decision in Sabapathi v. Thandavaroya' are that there is no warranty of 
title in a Court sale and that there is no privity of contract between an auction purchaser and 
a judgment debtor. This would seem to be taking too narrow a view. In Abdul Aziz v. 
Appayasami Naicker? the Judicial Committee laid down that the rights of parties to a contract 
contained in the certificate of sale are to be judged of by that law by which they may be presumed 
to have bound themselves. Neither the purchaser at a Court sale nor a purchaser at a private 
sale acquires any interest in the specific property ; both acquire only an equity which is the same 
in the one case as in the other, that is, an equity to stand in their alienor’s shoes and to work 
out their rights by means of a partition. The equity depends upon the alienation being one 
for value and not upon any contractual nexus. The right to get properties which fell to an 
alienor at a partition is the primary and indeed the only right which an alienee has, though the 
Court may at a partition allot to him the properties which he purchased at a Court sale or at 
ae ; ! 
a private sale if it could be conveniently done.” 
This, in our opinion, is the real ratio which should govern the decision of cases of 
this type. The real question to consider while deciding whether there is. any 
equity ın favour of the alienee or the auction purchaser is whether he has provided 
consideration for the same. Whether it is a transaction brought about as a result 
of a contract entered into between the alienor and the alienee or is the result of the 
pee being an auction purchaser at an auction sale held at the instance of the 
ourt would not make the slightest difference to the position. If no consideration 
had passed from the purchaser, then certainly, according to the principles of equity, 
there would be no right in him to claim that equity. The equity obtains only in 
favour of the person who comes within the description of a “purchaser” at equity, 
and therefore the observations which are contained in Mayne’s Hindu Law and 
Usage at page 489, that both the purchaser at a court-sale and a purchaser at a 
private sale acquire the equity by reason of the alienation being one for value, 
correctly represent the legal position. We approve of that position in law and are 
therefore of the opinion that there is no distinction which can be drawn as it 
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was done in Sabapathi’s case and Chidambargauda’s case between an alienee 
‘by reason of a contract with the alienating coparcener and a purchaser at a court- 
sale of the right, title and interest of a coparcener. No doubt the decision of the 
division bench in Chtdambargauda’s case is a decision of a Court of coordinate 
jurisdiction, and we would normally have been under an obligation to follow the 
same. The cases which are reported in Pandurang Anandrao v. Bhaskar Sadashiv 
and Udaram Sitaram v. Ranu Panduji were, however, not brought to the attention 
of that bench, and in any event, there being two conflicting decisions of division 
benches of this High Court, the one set reported in Pandurang Anandrav’s 
case and Udaram Sitaram’s case on the one hand and the other reported in 
Chidambargauda’s case on the other, we feel free to follow the one or the other 
in accordance with what we conceive to be the true position inlaw. ‘That being 
the case, we prefer to follow the decisions of the division benches in Pandurang 
Anandrao v. Bhaskar Sadashw and Udaram Sitaram v. Ranu Pandujt and are of 
the opinion as above indicated. That being so, the criticism which was offered 
by Mr. R. B. Kotwal for the appellants against the judgment of the lower appellate 
Court loses its significance. The lower appellate Court had observed at page 8 
of the print : 

“I do not see why the position of a Court purchaser should be different from that of a pur- 
chaser at a private sale. Both acquire dnly an equity which is to stand in the shoes of the 
alienating coparcener and to work out their rights.” 


These observations, in our opinion, are substantially correct and the learned Judge 
in the appeal Court below was right in these observations which he made when he 
came to the conclusion adverse to the contesting defendants. 

This leads us now to the question of what is the relief which the plaintiff is 
entitled to in the working out of this equity, The position of an alienee of a 
specific property or of the undivided interest of a coparcener in such property on a 
general partition is laid down to be that he has an equitable right to have that 

roperty or the alienor’s share in that property as the case may be assigned to 
if it could be done without injustice to the other coparceners. The same is the 
position of a purchaser at a court-sale according to what we have decided above. 
That this is the true position is also supported by a decision of the Madras High 
Court in Manjaya v. Shanmuga.1 The learned Judges of the Madras High Court 
there held that when a coparcener alienates his share in certain specific family 
property, thealienee does not acquire any interest in that property but only an 
equity to enforce his rights in a suit for partition and to have the property alienated 
set apart for the alienor’s share if possible. The cases which we have referred to 
above were also cited in support of this position as it was enunciated by the learned 
Judges there. The real question which comes up to be considered in this connection 
is what it is that the alienee or the purchaser obtains on the alienation or the 
auction sale. Asis well-known: According to the true constitution of an undivided 
‘Hindu family, no individual member of the family, whilst it remains undivided, 
can predicate of the joint and undivided property, that he has a certain definite 
share therein. (Vide Appovier v. Rama Subba Aiyan*). Until a partition, notional 
or actual, takes place between the coparceners of a family, it could not be predicated 
by any coparcener that he had a particular or aliquot share in the joint family 
properties. What the coparcener therefore enjoys while the coparcenery is sub- 
sisting and there is no severance of joint status between the members of the 
coparcetiery is an undivided interest in all the joint family properties. In so 
far as he has an undivided interest in all the joint family properties, he has also 
an undivided share in a specific property belonging to the joint family ; but that 
is all. At no point of time a he ever say that he had a particular share in the 
specific property belonging to the joint family. What he could therefore alienate 
by private contract to an alienee or what could be the subject-matter of a purchase 
by an-auction purchaser at a court-sale held in execution of a decree against him 
would be only his undivided share, right, title and interest in the specific property 
which is thus alienated or sold. The alienee or the purchaser would not be 
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therefore in a position to say that he had eequired any particular share of his 
‘alienor or the judgment-debtor in a specific property. He would merely acquire 
the right which his alienor or his judgment-debtor had in the joint family properties 
or the specific property, but no more, which would be an undivided share, right, 
title and interest therem coupled with the right which he has of effecting a partition 
between himself and the other coparceners o: his. That this is the true position 
is laid down in Deendyal Lal v. Jugdeep Narain Singh, where the Judicial Com- 
mittee of the Privy Council observed (p. 255) : 

“Tt seems to their Lordships that the same principle may and ought to be applied to shares 
in a joint and undrvided Hindu estate; and that it may be so apphed without unduly inter- 
fering with the peculiar status and rights of the coparceners in such an estate, if the right of the 
purchaser at the execution sale be limited to that of compelling the partition, which his debtor 
might have compelled, had he been so minded, before the alienation of his share took place.” 
and in Hardi Narain Sahu v. Ruder Perkash Idlisser? where again their Lordships 
(p. 685) : 

“Therefore what was purchased on that occasion were the rights and interests of the father ; 
and this is preciselv like the case of Deendyal Lal v. Jugdeep Narain Singh, where their Lordships 
held that, the purchase being as it was here, by the person who had obtained the decree, only 
that passed which the father, the person against whom the decree was obtained, had.” 
and further (p. 636) : 

“Tbe interest. which is purchased is not, as Mr. Doyne argued, the share at that time in the 
property, but it is the right which the father, the debtor, would have to a partition, and what 
would come to him upon the partition being made.” 

That being the position, what the purchaser at the court-sale also obtained was 
the right which Hiralal defendant No. 8 had to obtain what would come to his 
share on partition being effected between himself and the other coparceners and 
in regard to the specific property which was the subject-matter of the auction sale, 
it would not be correct to say that the plaintiff was the purchaser of a 1/7th or 
any particular share of Hiralal defendant No. 8 in that property. He became the 
purchaser of the undivided share, right, title and interest of Hiralal defendant No. 
8 in the suit property, but the only way to ascertain that undivided share, 
right, title and interest of Hiralal defendant No. 3in that property would be to file 
a general suit for partition which Hiralal defendant No.8 could have filed against 
the other coparceners of his. When such a general suit for partition was filed, 
the equity which we have defined above would operate in favour of the plaintiff, 
and in effecting that general partition, he standing in the shoes of Hiralal defendant 
No. 8 his Judgment-debtor would be entitled to tell the Court that the specific 
property, the undivided share, right, title and interest of Hiralal defendant No. 8 
wherein he had purchased at the auction sale should, asfar as possible and subject 
to the equities subsisting between Hiralal defendant No. 8 and the other 
coparceners of his, be allotted to Hiralal defendant No. 8 on such partition.. It 
was urged that so far es Hiralal defendant No. 8 was concerned, he had no equity 
in him to have a particular or specific property being allotted to him on a general 
partition between himself and the other ecparceners, and that therefore the 
plaintiff being the purchaser at the auction sale of Hiralal, defendant No. 8’s 
undivided share, right, title and interest in the suit property had no such right 
in his favour. This argument, however, ignores the position of the alienee or the 
auction purchaser in whose favour the equity prevails even though he stands in 
the shoes of his alienor or the judgment-debtor, by reason of the very nature of the 
transaction and the equity which has been dsclared to be available to him. He 
being a transferee for value, he has though his alienor or the judgment-debtor 
may not have it in himself, the right which has been recognised at equity to have 
assigned to him if it could be done without injustice to the other coparceners the 
specific property or his alienor’s share in that property. No doubt that equity 
would not avail him where there is the other conflicting equity in favour of the 
other coparceners. Where there are equities zs between coparceners or liabilities 
attaching to the aliencr’s share which would render it impracticable to do so, this 


1 (1877) L. R. 4 I. A. 247. 2 (1888) I. L. R. 10 Cal. 628, P.c. 


1950.] _ VASUDEO DAGADULAL 0. KANKOOCHAND (4.C.J.)—Bhagwatt J. 785 


equity would certainly not operate in favour of the alienee or purchaser. But 
“except in those exceptional circumstances, where equities conflict in this manner 
_, and the equity in favour of other coparcenars has of necessity to prevail, this 

equity avails to the alienee or purchaser and he is, so far as the case may be, 
entitled to have assigned to the share of his alienor or Judgment-debtor the specific 
property or his share therein. 

This being the position in law, we have to-consider whether the decree which 
was passed in favour of the plaintiff by the lower appellate Court was right. No 
doubt the right which the alienee or the purchaser has in such cases is the right 
to have a general partition effected between his alienor or Judgment-debtor on 
the one hand and the other coparceners on the other, and it would be only when 
in the working out of this general partition the specific property comes to be 
allotted to the share of his alienor or the judgment-debtor that the purchaser 
would be entitled to have possession of the specific property which he claims. 
In this case, however, this position does not offer much difficulty. Both in the 
trial Court as well as the lower appellate Court the attention of the Court was 
directed to the working out of this position. The trial Court at page 9 of the 
print observed after calculating all the figures of the value of the properties, 
the amount of the debts payable out of the properties as also the accounts between 
Hiralal, defendant No. 8, and the other coparceners, that if the plaintiff was held - 
' to be entitled to the equitable relief he seeks, the suit property could be assigned 
conveniently to the share of defendant No. 8 in the general partition that would 
be effected hereafter in case any of the defendants paid the required stamp duty. 
The lower appellate Court also observed at page 8 of the print that the plaintiff 
had satisfactorily proved that the value of Hiralal’s share was far larger than 
the value of the property purchased by him. The present litigation had started 
by the filing of the plaint by the original plaintiff in the year 1986. The suit had a 
long career, the decision in the suit was reached on July 10, 1944, and the lower 
appellate Couct, delivered its judgment on March 81, 1948. This appeal has come 
before us for hearing and final disposal in August 1950, and it is high time that the 
litigation was brought to an end. We agree jwith the sentiment expressed by the 
lower appellate Court even in the year 1948 that this long drawn out litigation 
must now end. This sentiment is entertained by us with greater force in the year 
1950, and we,are’of the opinion that the making of an order that a general partition 
should be effected and in that general partition it should be determined whether 
this property should fall to the share of Hiralal, defendant No. 8, would be an 
` act of cruel kindness to the parties concerned and would not be in consonance with 
.our notions of justice and fair play. We are, therefore, of opinion that having 
regard to the findings of fact arrived at by both the Judges in the Courts below 
in this behalf we should confirm the decree of the lower appellate Court allotting 
the suit property to the share of Hiralal, defendant No. 8. 

Thé result, therefore, will be that the judgment of the lower appellate Court will 
be confirmed and this appeal will be dismissed. In regard to the costs, we think 
that having regard to the exceptional circumstances of the case, as also the question’ 
of law that was involved for decision, the fairest order would be that each party 
will bear and. pay its respective costs of this appeal. . 

: 3 i i aa Appeal dismissed. 
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CRIMINAL APPELLATE. 


Before Ar. Justice Dixit and Mr. Justice Chainani. 
THE BOMBAY STATE v. LALJI RANCHHODJI.* 
Criminal Procedure Code (Aci V of 1898), Sec. 367 (8)—Trial by jury—Heads of charge, what should 
be—Charge io jury made orally—Practice to be followed. 

Under s. 867 of the Crimmmal Procedure Code, 1898, the charge or the heads of charge, 
should, so far as practicable, be an accurate reproduction of what was actually said to the 
jury. The only corrections which a Judge is entitled to make in his charge, after a copy 
of it has been made from the notes taken by the shorthand-typist, are verbal or grammati- 

- cal ones, and it would be wrong on his part to make any substantial changes in the charge, 
such as to include in it something which through mistake, oversight, or otherwise was not 
said to the Jury or to exclude something wh h was wrongly mentioned to the jury. 

In cases in which it may not be possible to arrange for shorthand notes to be taken of the 
charge while it is being delivered, the charge should be written as soon as possible after it 
is delivered, while the Judge has a good recollection of what he told the jury. 

The usual practice that a charge delivered by the Judge is taken down verbatim by the 
shorthand-typist and a fair copy of it is subsequently placed on record, after the Judge 
has made such verbal and grammatical corrections as may be necessary, is a sound practice 
which should always be followed, except when circumstancess make this impossible. 

In re Shambiual,! Rupan Singh v. King-Emperor,* Panchu Das v. Emperor,’ Fanindra 
Nath Banerjee v. Emperor, Kilajiruddin Sonar v. Emperor® and Emperor v. Ikram-ud-din,* 
referred to. 

Tue relevant facts are stated m the judgment. 


L. M. Zaveri, with K. H. Kazt, for the appellant-accused. 
B. G. Thakore, Additional Assistant Government Pleadér, for the State. 


Cyarnant J. This is an appeal by the accused, who has been cenvicted under 
s. 302, Indian Penal Code, and sentenced to transportation for life by the Additional 
Sessions Judge, Ahmedabad. The accused was tried by a jury, who unanimously 
found him guilty. Section 297, Criminal Procedure Code, provides that in cases 
tried by jury, when the case for the defence and the prosecutor’s reply (if any) 
are concluded, the Court shall proceed to charge the jury, summing up the evidence 
for the prosecution and the defence and laying down the law by which the jury 
are to be guided. Under sub-s. (2) of s. 428 of the Criminal Procedure Code, the 
jury’s verdict cannot be altered or reversed unless the appellate Court is of the 
opinion that such verdict is erroneous owing to a misdirection by the Judge or to a 
misunderstanding on the part of the jury of the law as laid down by him. In 
order to determine whether there were any misdirections by the Judge or whether 
the law was correctly laid down by him, it is necessary to know what exactly the 
Judge told the jury. When this appeal came before us some time ago, ıt was 
stated by Mr. Zaveri, who-appears for the accused, that the charge which is on 
record was taken down in writing two days after it had been delivered and that 
the charge which was actually delivered was different from the record of it contained 
in the papers of the case. We called for a report froin the trial Judge in the matter. 
In his report he has stated that his steno-typist was not present onthe day on which 
he delivered the charge, that no other steno-typist was then: available, that the 
“whole charge” was “‘delivered by him on the basis of exhaustive notes prepared’’ 
- by him, ‘‘covering all the points” he had to refer to in the charge and that “on 
the basis of these very notes” he “had dictated the charge to his steno-typist on 
the next day.” It has been contended by Mr. Zaveri that even though the charge 
was dictated from the exhaustive notes prepared by the learned Judge before 
he.addressed the jury, it cannot be said that it reproduces exactly what had been 


+ Decided, July 17, 1960. Criminal Appeal 2 (1025) I. L. R. 4 Pat. 626. 
No. 148 of 1950, from conviction and sentence 8 (1907) I. L. R. 84 Cal. 698. 
passed by N.G. Shelat, Additional Sessions 4 (1908) I. L. R. 86 Cal. 281. 
Judge at Ahmedabad. 5 o T. L. R. 53 Cal. 872. 

1 (1908) 10 Bom. L. R. 565. 6 (1917) L L. R. 39 All 848. 
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stated to the jury, and that it is consequently difficult for him to point out mus- 
directions which were contained in the actual charge given to the jury. He has 
also suggested that some observations contained inthe charge were in all probability 
not made by the learned Judge, when he addressed the jury, for, according to him, 
if a had made those observations, the jury would not have found the accused 
guilty. 

The relevant provision of law is contained in s. 867, Criminal Procedure Code, 
sub-s. (ő) of which states that in trials by jury the Court of Session shall record 
the heads of the charge to the jury. Under this section, the Judge is not required 
to.write out in extenso everything he says to the jury. He has only to record the 
heads of the charge. In In re Shambhulal it was held that the expression “heads 
of charge” in s. 867 of the Criminal Procedure Code must be construed reasonably 
and must be held to include such statements on the part of the Sessions Judge 
as will enable the appellate Court to decide whether the evidence has been properly 
laid before the jury or whether there has been any misdirection in the charge. 
In Eupan Singh v. King-Emperor*® it was held*that s. 867 did not require that 
the heads of charge to the Jury should be a verbatim reproduction of the Judge’s 
summing up, but that they must give accurately the substance of what the Judge 
sajd to the Jury and that they should be placed on record by the Judge as soon-as 
it is possible for him to do so and whilst what he said is fresh in his recollection. 
In Panchu Das v. Emperor? it was observed (p. 704) :-— 

“We are not unmindful of the fact that the law requires only the heads of charge to be 

recorded. At the same time, since law allows an appeal on grounds of misdirection, it is not only 
desirable but necessary that the charge should be recorded in an intelligible form and with 
sufficient fulness to enable the Appellate Court to gatisfy itself that all points of law were clearly 
and correctly explained to the Jury in reference to the facts and the evidence in the case.” 
The same view was taken in Fanindra Nath Banerjee v. Emperor? and Khyiruddin 
Sonar v. Emperor’. In the former case it was held that the heads of charge should 
represent witk absolute accuracy the substance of the charge and be such as to 
enable the High Court on appeal to see distinctly, whether the case was fairly 
and properly placed before the jury. It was also observed in that case that the 
charge should be written out as soon as possible after delivery of the charge and 
when the facts are fresh in the Judge’s mind. -The Allahabad High Court has 
‘taken the same view in Emperor v. Ikram-ud-din.® 

While therefore thc law requires that the heads of the charge only should be 
‘recorded, in practice the charges have been required to be recorded in “sufficient 
fulness” so as to enable the appellate Court to decide whether the facts and the 
circumstances of the case were fairly and properly placed before and the law 
correctly explained to the jury. In this\State there are stenographers or shorthand 
typists practically in all the Sessions Courts and the usual practice therefore has 
been that a charge delivered by the Judge is taken down verbatim by the shorthand- 
typist and a fair copy of it is subsequently placed on record, after the Judge has 
made such verbal and grammatical corrections as may be necessary. This is a 
sound practice which, in our opinion, should always be followed, except when 
circumstances make this impossible. For it is only when the appellate Court 
has before it an accurate record of the Judge’s summing up that it can pioperly 
determine whether the Judge gave or did not give any wrong directions to the 
jury. The charge or the heads of charge required by s. 867, Criminal Procedure 
Code, should, therefore, so far as practicable, be-an accurate reproduction of 
what was actually said tothe jury. The only corrections which a Judge is entitled 
to make in his charge, after a copy of it has been made from the notes taken by the 
shorthand-typist, are verbal or grammatical ones, and it would be wrong on his 
part to make any substantial changes in the charge, such as to include in it some- 
thing which through mistake, oversight or otherwise was not said to the jury or 
to exclude something which was wrongly mentioned to the jury. Cases might 
sometimes arise, though we feel that such cases should be very few, when it may 


1 (1908) 10 Bom. L. R. 565. 4 (1908) I. L. R. 86 Cal. 281. 
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not be posti to arrange for shorthhand notes to be taken of the ie while it 
is being delivered. But in such cases the charge should be written as soon as 
possible after it is delivered, while the Judge has a good recollection of what he 
told the jury. o 

So far as the present case is concerned, the learned Judge has stated in his report 
that he dictated the charge on the following day from exhaustive notes prepared 
by him and on the basis of which he had addressed ‘the jury. ' But it frequently 
happens that even though a Judge has prepared exhaustive notes, on the basis of 
which he proposes to charge the jury, while addressing them he forgets to mention a 
point which is referred to in his notes or says something which is not contained 
in the notes. I do not mean to say that this is what has happened in this case. 
But the possibility that it might have happened cannot be excluded. The charge 
runs into 22 typed pages and it is therefore difficult to say that when the learned 
Judge dictated it on the following day, he was able to recall to his memory all 
that he had said to the jury. We cannot therefore definitely say that the charge 
which the learned Judge gave to the Jury was identical with the one which was 
subsequently recorded by him. Consequently we are not able to determine whether 
the charge actually given contained any misdirections. 

in this view of the case, the only two alternatives open to us are to order a 
retrial of the accused or to go into the evidence ourselves in order to decide whether 
on merits the accused’s conviction was justified. ‘The accused was tried by a jury 
of 9 persons, who were unanimously of the opinion that he was guilty of the offence 
with which he was charged. Although the evidence against the accused is mainly 
circumstantial, the decision in the case would to a great extent depend upon 
appreciation of oral evidence given hy witnesses. The jury before whom the 
witnesses would be examined would be in a much better position to decide what 
reliance should be placed on their testimony. In our opinion, therefore, the 
better course in this case would be to order a retrial. 

We accordingly set aside the conviction of and the sentence passed upon the 
accused and direct that he should be retried by some Judge other than the one 
by whom be was previously tried. 


Conviction and sentence set aside: Retrial ordered. 


Before Mr. Justice Dixit and Mr. Justice Chainani. . 
STATE OF BOMBAY v. PUJAMAL AWADAYAPPA.* 


Indian Penal Code (Act XLV of 1860), Sec. 71—Criminal Procedure Code (Act V of 1898), Sec. 35 
—Bombay Prohibition Act (Bom. XXV of 1949). Sees. 65 (b), (1), 66 (b)}—Accused convicted 
' for offences of manufacturing, liquor possessing and possessing materials for making Kquor— 
Whether separate sentences can be passed for each of the offences—Advisability of passing one 
senience for manufacturing lUquor—Practtce. 

Although separate sentences can legally be passed at the same trial on a person arsed 
with offences punishable under ss. 65 (b), 65 (f) and 66 (b) of the Bombay Prohibition Act, 
1949, subject to the hmit as regards aggregate punishment imposed by s. 71 of the Indian 
Penal Code, 1880, ordinarily one,sentence alone should be passed for the offences of manu- 
facturing liquor under s. 65 (b), and no separate sentences should be passed for the offences 
of possessing materials or apparatus for manufacturing liquor and for possessing liquor 
punishable under ss. 65 (f) and 66 (b) of the Act. 

Emperor v. Piru Rem, Queen-Empress v. Mahomed,* Reg. v. Déd Basaya,? Emperor v. 
Lavji Mandan,* Durga Charan Singha v. Isamuddin Mahmud,’ Emperor v. Mahmud 
Ak Khan,’ In re Vyapuri Kavandan,?’ Rex v. Venubat Trimbak® ae Emperor v. Kisan 
Narayan,’ followed. f 
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Emperor v. Pandu and Emperor v. Deorao Bhivaji, distinguished. 

Queen-Empress v. Francis Xavier, Queen-Empress v. Shiodia,* Queen-Emp. v. Bhawa 
Sardar,’ Emperor v. Ranio Bhikhlo,* Emperor v. Mahmud Ali Khan,’ Nilmony Poddar 
v. Queen Empress, Keamuddi Karikar v. Emperor, Bajo Singh v. King Emperor, 
Ponniah Lopes, In re, Queen-Empress v. Bisheshar, Queen-Empress v. Bana Punja, and 
Queen-Empress v. Malu,™ referred to. 

If the accused is shown to be in possession of liquor not distilled by him, the act of posses- 
sing such liquor cannot be said to be covered by his act of manufacturing liquor and it would 
be legal and proper to pass separate sentences in such cases. 


On December 29, 1949, Pyjamal and Supayya (accused Nos. 1 and 2) were arrested 
by-the Bandra police at Dharavi for distilling liquor and charged under ss. 65(5), 
65(f) and 66(b) of the Bombay Prohibition Act, 1949, for manufacturing liquor, 
-for possessing liquor and for possessing materials and apparatus for the purpose of 
manufacturing hquor. The accused were convicted under the above sections and 
separate sentences of rigorous imprisonment for six months and a fine of Rs. 500 
were passed on the accused for the offences under ss. 65(b) and 65(f) and sentence 
of three months and a fine of Rs 500 in respect of the offence under s. 66(b), the 
substantive sentences to run concurrently. 


The accused appealed to the High Court against their conviction. 


T. N. Waloalkar (appointed). s 
S. G. Patwardhan (appointed). 
H. M. Choksi, Government Pleader for the State. 


CHAINANI J. These two appeals have been heard together, as they raise common 
uestions of law. In both these cases, the accused were found distilling liquor. 
ertain quantities of illicit liquor and wash were also found in their possession. 

They have been convicted under s. 65(b) of the Bombay Prohibition Act for 
manufacturing liquor, s. 66(b) for possessing liquor and s. 63(f) of the Act for 
possessing materials and apparatus for the purpose of manufacturing liquor. 
On the evidence led against the accused, we felt satisfied that their convictions 
were correct. 

Even though the main offence committed- by them is that of manufacturing 
liquor, there is no doubt that their convictions for the offences of having in their 
possession liquor and materials and apparatus for preparing liquor are also legal, 
in view of s. 285, Criminal Procedure Code, see illustrations (2), (3) and (m) to that 
section. We, however, admitted the appeals in order to consider whether the 
separate sentences passed on the accused for these three offences were legal and 
proper. : , ‘ 

The question has to be determined by reference to the provisions of s. 71, Indian 
Penal Code, and s. 85, Criminal Procedure Code. Section 27 of the Bombay 
General Clauses Act will not apply, as the acts committed by the accused do not 
constitute offences under two or more different enactments. 

Section 71, Indian Penal Code, is in the following terms :— 

“Where anything which is an offence is made up of parts, any of which parts is itself an 
offence, the offender shall not be punished with the punishment of more than one of such his 
offences, unless it be so expressly provided. 

“Where anything is an offence falling within two or more separate definitions of any law in 
force for the time being by which offences are defined or punished, or 

“where several acts, of which one or more than one would by itself or themselves consti- 
tute an offence, constitute, when combined, a different offence, 

the offender shall not be punished with a more severe punishment than the Court which 
tries him could award for any one of such offences.” 


(1927) 80 Bom. L. R. 878. 8 (1889 
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The relevant portion of s. 85 of the Criminal Procedure Code is as follows :— 

“(7) When a perscn is convicted at one trial of two or more offences! the Court may, sub- 
ject to the- provisions of section 71 of the Indian Penal Code, sentence him, for such offences, 
to the several punishments prescribed therefor which such Court is competent to inflict,...”’ 
Before 1928 the first part of this section was as follows :— 

“When a person is convicted at one trial of two or more distinct offences, the Court may 
sentence him, for such oneness to the several punishments prescribed therefor which ue Court 
is competent to inflict,... \ ; 

The section also contained the following explanation :— ~ 

“Separable offences which come within the provisions of section 71 of the Indian Penal 
Code are not distinct offences within the meaning of this section.” 
There was an illustration to this section stating that breaking | into a house with 
intent to commit theft and stealing -property from the house| were not distinct ` 
offences. 

As these provisions had led to considerable. divergence of opinion between the 
different High Courts, the word “distinct” and the illustration and the explanation 
-to s. 85 were deleted in 1928 by Act XVII of 1928 and the words “subject to the 
provisions of s. 71 of the Indian Penal Code” were added to make it clear that this 
section must be read subject tos. 71, Indian Penal Code. It is;therefore, no longer 
necessary for separate sentences being passed that the offences should be distinct. 
The decisions of the various High Courts on the effect of s. 85, Criminal Procedure 
Code, read with s. 71, Indian Penal Code, even after the amendments made in 1928 
have, however, not been uniform, see Emperor v. Piru Ramat, Ponniah Lopes, 

In re? and Bajo Singh v. King-Emperor. 3 

In Queen-Empress v. Francis Xavier,* in which the accused was convicted under 

ss. 417 and 420, Indian Penal Code, and sentenced separately for these offences, 

it was observed that it is not legal to sentence an accused person to two separate 
punishments, for what is substantially the same act, though it falls under two 
separate definitions of offences. In Queen-Empress v. Shivdia® it was held that 
the possession of materials for manufacturing liquor and the act of mantfacturing 
liquor were distinct offences punishable under different clauses of s. 48 of the 
Bombay Akbari Act, and that, therefore, separate sentences could ke passed 
when an accused was convicted of these offences. Section 71, Indian Penal Code, 
does not appear to have been considered when this case was decidedt There is 
no reference to it in the judgment. A contrary view was taken in Queen-Emp. v. 
Bhawa Sardar. In that case a person had been convicted under s. 48 of the 
Bombay Abkari Act for manufacturing liquor and also under another clause of the 
same s. 48 for being in possession of utensils for the manufacture of liquor and 
' was sentenced separately for each of these offences. The District Magistrate made 
a reference to the High Court stating that the second offence was necessarily 
inclyded in the first and that separate sentences were therefore illegal. The 
reference was accepted and the sentence passed on the accused for the offence of 
Poea utensils for the manufacture of liquor was set aside. Queen-Emp. v. 

hawa Sardar was followed in Emperor v. Ranio Bhikhlo.’ In that case the accused 
was charged with manufacturing ‘country liquor from Mhowra flowers and keeping 
in his possession some more soaked Mhowra flowers and apparatus for the purpose 
of manufacturing liquor from them. He was convicted and sentenced separately 
for each of these.ofenceg. The High Court held that the evidence disclosed one 
offence only and set aside the conviction and sentence for the offence of possessing 
Mhowra flowers. 

All these cases were decided before s. 85, Criminal Procedure Code, was amended 
in 1928. In ‘Emperor v. Pandu? it was held that the offences of possessing illicit 
liquor and possessing apparatus for manufacturing such liquor are distinct offences, 
for which separate sentences can be passed. This case was followed in Emperor 


1 (1925) I. L. R. 49 Bom. 916, 5 eos Unrep. Cr. ç. 528. 
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8 +1800) I. L. R. 8 Pat. 274. 8 (1927) 80 Bom. L; R. 878. 

4 (1880) Unrep. Cr. C. 506. i 


1950.] BOMBAY STATE V. PUJAMAL (A.Cr.J.)—Chainant J. 791 


v. Deorao Bhivaji! in which it was held that‘the possession of an excisable article and 
possession of materials for manufacturing that article are two distinct offences 
_ within the meaning of _s. 71 of the Indian Penal Code and that the accused can 
be convicted and sentenced at one trial for each of these offences. In his judgment, 
Chief Justice Beaumont observed that Queen-Emp. v. Bhawa Sardar and Emperor 
v. Ramo Bhikhlo must be treated as no longer expressing the law, having regard 
to the repeal of the explanation to s. 85 of the Criminal Procedure Code. It 
may be noted that neither in this case nor in Emperor v. Pandu was the 
accused charged with manufacturing liquor and there was also no evidence to 
show that the liquor which the accused possessed was manufactured with the 
apparatus found in his possession. 

The act of manufacturing liquor may be said to consist of two parts or two 
separate acts, acquiring or posssessing apparatus and implements for the purpose 
of manufacturing liquor and secondly using these articles in order to prepare liquor. 
Also a person who manufactures liquor must necessarily be in possession of some 
quantity of liquor manufactured by him. Liquor cannot be distilled without 
possessing the apparatus for distilling it and the possession of some quantity of 
liquor is a necessary consequence of distilling liquor. The offences of possessing 
implements and apparatus for manufacturing liquor and of possessing liquor are 
therefore included in the offence of. manufacturing liquor and cannot be regarded 
as independent offences. Paragraphs 1 and 8 of s. 71, Indian Penal Code, will 
therefore apply in such cases. See Emperor v. Mahmud Ali Khan.? 

Paragraph 8 of s. 71, Indian Penal Code, does not prohibit the passing of separate 
sentences. It only lays down that for offences falling within its provisions, the 
offender shall not be punished with a more severe punishment than the Court 
which tries him could award for any one of such offences. - This means that while 
different sentences may be passed for various offences, the aggregate punishment 
awarded shall not be more severe than the maximum punishment prescribed for 
any one of the offences. Paragraph 1 is, however, worded differently. It states 
that the “offender shall not be punished with the punishment of more than one of 
such of his offences’’. These words have been interpreted by the Calcutta High 
Court in Nilmony Poddar v. Queen Empress? and Keamuddi Kartkar v. Emperor 
to mean that the offender should receive one sentence only. In Keamuddi Karikar 
v. Emperor it was held that separate sentences are illegalunder the first paragraph 
of s. 71, even if they are made to run concurrently. The Patna and Madras High 
Courts have taken the same view, see Bajo Singh v. King Emperor and Ponniah 
Lopes, In re. In Bajo Singh v. King Emperor it was observed that the amend- 
ment of s. 85, Criminal Procedure Code, in 1928 has not altered the law as laid in 
Nilmony Poddar v. Queen-Empress. A different view has been taken by the 
Allahabad High Court. In Queen-Empress v. Bishesher® the accused were 
convicted under ss. 147 and 825, Indian Penal Code, and sentenced separately for 
each of these offences. Jt was contended that separate sentences were illegal, as 
the two offences fell within the scope of s. 71. In his judgment, the Chief Justice 
Sir John Edge observed (p. 648) : 

““Throughout s. 71 the word ‘punishment’ and not the word “sentence” is used and, I assume, 
_ with an object. If the earlier part of s. 71, that is, the section as it stood before it was amended, 
applies to this case, the answer is that none of the appellants has been punished with the punish- 
ment of more than one of his offences; that is to say, the combined periods of imprisonment 
do not in any of the cases exceed the maximum punishment which could have been awarded for - 
the offence under s. 825. If it were intended by the Legislature that in cases coming within 
8. 71 as amended, a prisoner should be sentenced to punishment for one offence only, it would 
have been easy for the Legislature to have said s0,...... 

The question was considered by a full bench of our High Court in Queen-Empress 
v. Bana Punja.’ In his judgment referring the matter to the full bench, Jardine J. 
stated that he was inclined to agree with the view of Sir John Edge expressed in 
Queen-Empress v. Bisheshar that ‘‘ the words in section 71 of the Indian Penal 
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Code about the punishment are not equivalent to prohibition of two separate 
sentences.” The full bench was evidently inclined to agree with this view, for 
in their judgment they stated (p. 270): 

“we agree in the view taken by Mr. Mayne, at page 44 of his Commentaries on the 
Penal Code, of the combined effect of s. 71 of the Penal Code and s. 285 of the Criminal 
Procedure Code, viz., that the assessment of punishment is to be found ın the former section in 
cases falling within it; but the latter determines the procedure quite independent of it, and 
this Court has already ruled that, in case of separate convictions for two distinct offences in the 
same case, the proper course is to pass a separate sentence for each offence.” 

Somewhat different view was taken in Queen-Empress v. Malu. The question 
which arose for consideration in that case was whether a person, who commits 
house-breaking in order to commit a theft, and theft, could be separately sentenced 
for these offences. It was held that in suck cases the Court should pass one 
sentence for either of the offences and nota separate one for each offence, but that if 
two sentences are passed, and the aggregate of these did not exceed the 
punishment provided by law for any one of the offences, or the jurisdiction of the 
Court, that would be an irregularity and not anillegality. Thereafters. 85, Criminal 
Procedure Code, was amended and it was held in Emperor v. Piru Rama that the 
amendment has restored the previous view of the law as taken in Queen-Empress v. 
Bana Punja. It is arguable that the words ‘shall not be punished with .the 
Walaa of more than one of such of his offences” used in paragraph 1 of s. 71 

o not mean the seme thing as the words used in paragraph 8 that “tke offender 
shall not be punished with a more severe punishment than the Court which tries 
him could award for any one of such offences” and that the Legislature has used a 
different phraseology in the two paragraphs with some purpose. We are, however, 
bound by the decision in Emperor v. Piru Rania and we accordingly hold that it is 
not illegal to pass separate sentences for offences punishable under s. 65(5), s. 65( f) 
and s. 66(b) of the Bombay Prohibition Act, so long as the total or aggregate punish- 
ment awarded is not heavier than what the Court can inflict for any one of these 
offences. 

The next question to be considered is wheter it is proper to pass different sen- 
tences for what substantially is only one offence, viz. that of manufacturmg liquor. 
Section 85, Criminal Procedure Code, does not make it obligatory to pass a separate 
sentence for each separate offence. The word ‘‘may”’ in this section does not mean 
“must”, see observations of Jardine J. in Queen-Empress v. Mahomed.2, In Reg. 
v. Dod Basaya® the accused was charged with setting fire to a ware-house of the 
value of more than Rs. 100. He was conviczed and sentenced both under s. 485 
and s. 486, Indian Penal Code. His conviction and the sentence passed upon 
him under s. 485 were reversed on the grourd that “his intention was solely to 
do one act, viz. to set fire to a ware-house” snd “‘the circumstance that the same 
act also answered to the definition of another and subordinate offence, did not 
render him lable to an additional punishment for it.” In his judgment in that 
case, West J. stated that it 1s a general rule that when, in the same penal 
statute, there are two clauses applicable to the same act of an accused, the 
punishments are not to be regarded as cumulative, unless it be so expressly pro- 
vided. In Emperor v. Lavji Mandan‘ Lokur J. took the same view and observed 
that where a person is found guilty of a criminal act, which is punishable under 
two different sections of the Indian Penal Code, he may be convicted under both 
the sections, but he should be punished only under that section which imposes 
the higher penalty. The Calcutta High Cotrt has also taken similar view in 
Durga Charan Singh v. Isamuddin Mahmud", in which it was observed that even 
though an offence may come within two of the definitions of the Penal Code, it 
is improper to award two different sentences for the same set of facts. 

A case on all fours with those which we heve to decide was considered by the 
Allahabad High Court, in Emperor v. Mahmud Ali Khan.® In that case when the 


1 (1899) I. L. R. 23 Bom. 706, 4 (1989) 41 Bom. L. R. 980. 
s.c. 1 Bom. L. R. 142, F. B. 5 [1948] A. I. R. Cal. 6. 

2 (1892) Unrep. Cr, C. 597, 598. 6 (1988) I. L. R. 55 All. 557. 

3 (1874) 11 B. H. C. R. 18. 
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accused’s place ‘was searched, implements for manufacturing liquor and liquor 
in the various stages of manufacture were found. He was convicted and separa- 
tely sentenced for manufacturing liquor, for having in his possession liquor and 
for possessing apparatus for manufacturing liquor. The Allahabad High Court 
set aside the sentences for the last two offences on the ground that when a person 
is found guilty of the major offence of illicitly manufacturing an excisable article, 
it is unreasonable that he should also be severely punished for keeping in his pos- 
session materials for manufacturing that article and’for possessing that article. 
In In re Vyapurit Kavandan' the accused was convicted under s. 4(1)(a)and 4(J) 
(g) of the Madras Prohibition Act and separately sentenced. It was held that as 
a distiller of an intoxicant would necessarily possess the intoxicant, separate 
sentences for these offences should not be passed. There are also two recent 
decisions of our Court. In Rex v. Venubat Trimbak? the accused was convicted 
under cls. (0),(d), and(f) of s. 65 of the Bombay Prohibition Act and sentenced separa- 
tely for each one of these offences. It was held that the offence of being in possession 
of materials for preparing illicit liquor punishable under cl. (f) of s. 65 was really 
a part of the offence of manufacturing illicit liquor and that it was, therefore,’ 
not necessary to pass a separate sentence for the former offence. The sentence 
Sosa on the accused under s. 65(f) of the Act was, therefore, set aside. In 

mperor v. Kisan Narayan® the accused was charged with having committed 
offences punishable under cls. (a), (b) and (h) of s. 48 of the Bombay Abkari Act. 
He was sentenced for the offence punishable under cl. (b) of s. 48 and no separate 
- sentences were passed for the other offences, in view of the provisions of s. 71, 
Indian Penal Code. 

We are in agreement with the principle underlying these decisions and are of 
the opinion that although separate sentences’can legally be passed at the same 
trial on a person charged with offences punishable under s. 65(b), s. 65(f) and 
s. 66(b) of the, Prohibition Act, subject to the limit as regards aggregate punish- 
ment imposed by s. 71, Indian Penal Code, ordinarily one sentence alone should 
be passed for the offence of manufacturing liquor under s. 65(b) and no separate 
sentences should be passed for the offences of possessing materials or apparatus 
for manufacturing liquor and for possessing liquor punishable under s. 65(f) and 
s. 66(b) of the Act. Of course if the accused is shown to be in possession of liquor 
not distilled by him, the act of possessing such liquor cannot be said to be covered 
by his act of manufacturing liquor and it would not only be legal but also proper 
to pass separate sentences in such cases. 

Accordingly in both the cases before us, we set aside the sentences passed on 
the accused under s. 65(f) and s. 66(b) of the Act. Apart from this alteration 
= cornu ee eats both the appeals will be dismissed. Excess fines, if paid, should 

refunded. 


Drxrr J. I agree. r 

In Criminal Appeal No. 421 of 1950 the appellants were tried for offences puni- 
shable under ss. 65(b), 65(f) and 66(b) read with s. 81 of the Bombay Prohibition 
Act, 1949. They have been convicted and sentenced under each of these sections, 

On the evidence ied by the prosecvtion their convictions aie, in my opinion, 
correct and they are in accordance with s. 285 of the Code of Criminal Procedure. 

The next question is whether the sentences are also correct. This is to be 
determined by reference to s. 85 of the Code of Criminal Procedure which, so far 
as material, provides that when-a person is convicted at one trial of two or more 
offences, the Court may, subject to the provisions of s. 71 of the Indian Penal Code, 
sentence him, for such offences to the several punishments prescribed therefor 
which such Court is competent to inflict. 

Section 71 of the Indian Penal Code runs as follows : 

~ “Where anything which is an offence is made up of parts, any of which parts is itself an 
offence, the offender shall not be punished with the punishment of more than one of such his 
offences, unless it be so expressly provided. : 

1 [1989] A. I. R. Mad. 574, on November 18, 1949 (Unrep.). 


2 (1949) Cr. Rev. Appin. No. 1060 of 8 (1949) 52 Bom. L. R. 280 
1949, decided by Bavdekar and Chainani JJ., 
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Where anything is an offence falling within two or more separate définitions of any law in ` 
force for the time being by which offences are defined or punished, or | 

Where several acts, of which one or more than one would by itself or theruselves consti- 
tute an offence, constitute, when combined, a different offence, 

the offender shall not be punished with a more severe ee than the Court which 
tries him could award for any one of such offences”. 

To my mind, this section regulates the measure of punishment. The language 
of paragraphs 1 and 8 of the section is not easy to follow. It is, to some extent, 
even puzzling. However, the meaninz of paragraph 1 may be gathered by refer- 
ence to illustration (i) tos. 285 and ‘that of paragraph 8 by reference to clause 
(3) of the said section. There is no doubt shat those paragraphs contemplate 
the existence of different sets of facts. Thus there may be more than one offence. 
There can, therefore, be more than one conviction. But according to paragraph 
1 it is arguable that the punishment can only be in respect of one of the offences. 
Again, there may be more than one offence. There can, therefore, be more than 
one conviction. But according to paragraph 3 the punishment can be in respect. 
bf all the offences, but it is not to exceed the term which is ans severe in respect 
of any of these offences. 

In this case the offences charged are under’s. 63(b), that ig, of manufacturing 

an intoxicant ; under s. 65(f), that is, of using materials for the purpose of manu- 
facturing an intoxicant and under s. 65(6), that is, of possessing an intoxicant. 
The offence is that of manufacturing the intoxicant, and although separate acts 
are made punishable under these provisions, the offence is, in essence, one and 
the same. 
_ Question then is: Whether separate sentences can be passed ? On this point 
there appears to be conflict of authority. One view is that under paragraph 1 
of s. 71 separate sentences are illegal. This view is illustrated in cases such as 
Keamuddi Karikar v. Emperor!, Bajo Singhv. King Emperor? and Ponniah Lopes, 
In re.” The other view is that under paragraph 8 of s. 71'sepdrate sentences 
are not illegal though subject to the limit indicated in the paragraph. That view 
is illustrated in cases such as Queen-Eompress v. Bana Punja, Emperor v. Piru 
Rama,’ Emperor v. Pandu® and Emperor v. Deorao Bhivaji” In my opinion, 
we should follow the view taken in our own decisions in preference the view 
taken in the decisions of other High Courts referred to above. 

On the remaining question as to the propriety of separate sentences. it seems 
to me that only.one sentence need be passed and it is not necessary that separate 
sentences should be passed. This is in accorcance with the decision in Emperor 
v. Lagji Mandan’ and other cases referred to in the Judgment just delivered. 


~ j Appeal dismissed. 
CRIMINAL APPLICATION. | 


l 
l 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justsce, and Mr. Justice Gajendragadkar. 


(MISS) SUSHILA MADIMAN'v. COMMISSIONER OF POLICE, GREATER 
' BOMBAY.* 

Constitution of India, art. 22-~Prevenitce Detzntion Act (IV of 1950), See 70), (2}-~-Particulars 
to be furnished to detenue by detaining cuthority—Whether discretioni to furnish such parii- 
culars left to detaining authoriiy—-Non-disclosure af facts against public interest—Discretion 
vested in detaining authority when challengeable. i | E 

Under art. 22 (5) of the Constitution of India, as also under s. 70) of the Preventive 
Detention Act, 1850, it is incumbent upon the detaining authority to disclose all facts 
which would enable the -detenue to make 9 representation SERD] the order which has 


1 (1928) I. L. R. 51 Cal. 79. * - 6 (1927) 80 Bom. Li R. 878. 

2 aean I. L. R. 8 Pat. 274. 7 (1985) -87 Bom. L. R. 191. 

8 (1988) I. L. R. 57 Mad. 648. 8 (1989) 41 Bom. L. R. 980. 

“4 (1802) I. L. R. 17 Bom. 260, F. B. * Decided, July 27, 1950. -Criminal Appii- 
& (1925) I. L. R. 49 Bom. 916, cation No. 441 of 1950. | 


8. Cc. 27 Bom. L. R. 1871. 
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been passed depriving him of his liberty, and it would be for the Court to determine whether 

the facts disclosed are sufficient or not sufficient to give the detenue the necessary oppor- 

tunity to make the representation under snb-ol. (5) of the article or s. 7 (1) of the Act res- 
pectively. 

The exercise of the diicretion vested in the detaining authority by sub-cl. (6) of art. 22 of 
the Constitution of India or s. 7(2) of the Preventive Detention Act, 1950, may be 
chalienged on the ground that the discretion has been exercised arbitrarily, capriciously 
or male fide; but if the discretion is properly exercised, it is not for the Court to sit in 
judgment on an opinion formed by the detaining authority that certain facts are not in the 
public interest to disclose. 

In re Rajdhar Kalu Patil! Liversidge v. Sir John Anderson? and In re Jayantilal Nathu- 
bhri, referred to. 

Oxe Sushila Madiman (detenue), who was a member of ‘the Communist Party 
of India, was detained by the Commissioner of Police, Greater Bombay, under 
an order made on February 27, 1950, under the Preventive Detention Act, 1950. 

On March 18, 1950, grounds were furnished to the detenue in the following 
terms : 

“That you along with your associates have been collecting and are likely to collect arms 
and ammunitions illegally for illegal purposes and illegal activities”. 

In an affidavit made by the Comm issioner of Police, Greater Bombay, he stated 
- as follows :— 

“There is sufficient material in my possession to show that the detenue and his associates 
were concerned in illegal collection of arms and ammunition and that the arms and ammunition 
were so collected for illegal purposes and illegal activities. There was also sufficient reason to 
believe that the detenue was likely to continue the said activities. It is not in public interest 
to disclose all the material in my possession.” 

The detenue applied to the High Court under s. 491 of the Criminal Procedure 
Code, praying inter alta that the order of detention passed against her was illegal 
and should be set aside and that she be set at liberty. 

The application was heard. 


A. S. R. Chart, and L. M. Javert, with H. S. Bhatt, for the petitioner. 
H. M. Choksi, Government Pleader, for the State. 


CHmacLA C. J. This is an application under s. 491 of the Criminal Procedure 
Code and the order under which the detenue was detamed by the Commissioner 
of Police, Greater Bombay, is dated February 27,:1950, and the'order is made 
under the new Central Act. Grounds were furnished to the detenue on March 
16, 1950, and the grounds are: 

“That you along with your associates have been collecting and are likely to collect arms and 
ammunitions illegally for illegal purposes and illegal activities.” 
The Government pleader contends that on a similar ground in an earlier case we 
upheld the detention, holding that the ground was clear, precise and accurate. Mr. 
Chari, on the other hand, contends that since the coming into force of the new 
Constitution and the passing of the Central Act the position in law has materially 
altered, and in view of the alteration of the law. the ground furnished is not such 
as to satisfy the provisions of the law. When we held that this ground was 
adequate we were governed by the Bombay Public Security Measures Act and 
the material provisions of that Act were contained in s. 8 which made it incumbent 
upon the Provincial Government to communicate to the detenue the grounds 
on which the order had been made. The Act also made it incumbent upon 
the detaining authority to furnish such other particulars as were in its opinion 
sufficient to enable him to make a representation to the Provincial Government 
against the order. This section was subsequently amended and the word “other”? 
appearing before “particulars” was deleted. But the position in substance under 
the law remained’ the same, and the position was that whereas there was an 
obligation upon the Government to furnish the grounds, it was left to the dis- 
cretion of the detaining authority to decide and determine what particulars it 


1 (1947) 50 Bom. L. R. 183, F. B. 8 (1948) 51 Bom. L. R. 658. F. B. 
_@ [1942] A. C. 208. : 
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should furnish, to the detenue. When the position in law was as I have just 
stated, a full bench of this Court had to consider what rights the subject had when 
he was deprived of his liberty under the Puolic Security Measures Act, and the 
full bench came to consider the position ‘in In re Rajdhar Kalu Patil! The full 
bench emphasised the fact that the safeguard with regard to the furnishing of 
grounds was the only safeguard that the subject had under the Act and that 
safeguard should be maintained intact and should not be ın any way whittled 
down, and the full bench went on tc hold that (p. 187): 

“Without encroaching upon che mght of Government to decide what particulars to furnish 

and what particulars not to furnish, it is nezessary to state that the grounds must be given with 
sufficient particularity for them to serve the purpcse they were intended to serve. In our 
opinion grounds which are vague and indeinite and which contain no particulars whatever are 
no grounds at all within the meaning of s. 8 of the Act” 
It may be pointed out that under s. 8 of the Bombay Act there was no obligation 
upon the detaining authority to disclcse any facts which it considered to be against 
public interest to disclose. , Therefore, the detaining authority under the Bombay 
Act need not disclose any fact whica it was for 16 to decide was against public 
interest, and even with regard to particulars, it need only give such particulars 
as in its opinion were sufficient to enable the detenue to make a representation. 
Now, when we turn to our new Constitution, the relevant article with which we are 
concerned is art. 22. That article deals with preventive detention ; but while deal- 
ing with that subject it confers upon the subject certain rights and privileges which 
are fundamental in their character and the observance of which is made obligatory 
upon the Legislatures in the country. A preventive detention cannot be justified 
or supported if there has been a vicletion of any of the safeguards provided by 
art. 22 of the Constitution, and one cf the most important safeguards is contained 
‘in sub-cl. (5) of art. 22, which provides: 

“When any person is detained in pursuance of an order made under any law providing for 
preventive detention, the authority making the order shall, as soon as may be, communicate 
to such person the grounds on which the order has been made and shall afford him the earliest 
opportunity of making a representation against the order.” 

Then sub-cl. (6) provides : 

“Nothing in clause (Jj) shall require the authority making any such order as is referred to 
in that clause to disclose facts which such authority considers to be against the public interest 
to disclose.” 


Mr. Chari’s argument is that sub-cl. (5) of ars. 22 gives a higher protection to the 
subject than was given by the Bomosay Act. The contention is that whereas it 
was left to the discretion of the detaining authority as to what particulars to 
furnish to the detenus under the Constitution, that discretion is not left to the 
detaining authority. It is now for the Courts to decide whether the grounds 
furnished are such as to enable the decenue to make the representation contemplat- 
ed by sub-cl. (5). In our opinion, that contention is sound and must bs accepted. 
We cannot accept the view put forward by the Government Pleader that there 
is no connection whatever in sub-c]. (5) between the grounds which are to be 
~ furnished and the representation which the decenue has to make in respect of those 
grounds. According to the Government Pleader all that sub-cl. (5) provides is 
that an opportunity should be afforded to the detenue of making a representation 
against the order at the earliest opportunity. And according to the Government 
Pleader this opportunity is merely a mechanical opportunity, a sort of a postal 
opportunity for communicating the represeatation from one end to the other. 
That is taking, in our opinion, much too narrow and much too unjustified a view 
of the important safeguard given to the subject under sub-cl. (4). The opportunity 
contemplated is an opportunity which the detenue can avail himself of as a result 
of the grounds rurnished to him. In other words, the grounds must be such as 
to enable the detenue to make a representation with regard to his innocence. There- 
fore itis clear that in sub-cl. (5) there is implict the necessity for disclosing such 
facts as are necessary to give the proper opportunity to the detenue to make a 
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representation against the order by which he has been detained; and whether 
-the facts disclosed are sufficient or not, it is not for the detaining authority to 
determine, but for the Court to decide. The Government Pleader has gone to 
the length of suggesting that the new Constitution far from enlarging the liberty 
of the subject has restricted it and curtailed it, and according to the Government 
Pleader whereas the Bombay Act made it incumbent upon the detaining authority 
to furnish at least some particulars, under the Constitution the detaining authority 
need not furnish any particulars or disclose any facts and could satisfy itself by giving 
the bald’ ground which led the detaining authority to the satisfaction required 
by the Preventive Detention Act. We should need much stronger argument 
than has been advanced by the Government Pleader to satisfy us that our Consti- 
tution really intended to cut down the very few safeguards which the Preventive - 
Detention Act affords to the subject. Fortunately, in our opinion, the language of 
sub-cl. (5) and sub-cl. (6) does not drive us to that conclusion. If the Government 
Pleader’s contention was correct, then in our opinion there would have been no 
reason whatever to enact sub-cl. (6). If it was not incumbent upon the detaining 
authority to disclose any facts whatsoever and just to content itself by giving merely 
the conclusion or the reason which actuated the detaining authority in making the 
order, then it was not necessary to provide in sub-cl. (6) that the detaining autho- 
rity may not disclose such facts which in the opinion of the detaining authority 
are against the public interest to disclose. Reading sub-cl. (5) and sub-cl. (6), 
in our opinion the true position is that sub-cl. (6) refers to that limited class of 
facts which the detaining authority is not under an obligation to disclose and 
that limited class of facts is that which in the opinion of the detam- 
ing authority is against the public interest to disclose. As far as sub-cl. 
(6) is concerned, it is perfectly true that it is entirely for the detaining 
authority to decide whether a certain fact is or is not against public interest. 
We should like to make it clear that the exercise of the discretion vested in 
the detaining authority by `sub-cl.' (6) may be challenged on the ground 
that the discretion has been exercised arbitrarily, capriciously or mala fide ; 
but if the discretion is properly exercised, it is not for the Court to sit in judgment 
on an opinion formed by the detaining authority that certain facts are not in 
the public interest to disclose. But subject to that it is incumbent upon the 
detaining authority under sub-cl. (5) to disclose all facts which would enable the 
detenue to make a representation against the order which has been passed depriv- 
ing him of his liberty, and it would be for the Court to determine whether the 
facts disclosed are sufficient or not sufficient to give the detenue the necessary 
opportunity to make the representation under sub-cl. (8). 

Now, turning to the Central Act which has been passed in conformity with 
art. 22, we find a provision there similar to sub-cls. (6) and (6) of art. 22, and that 
provision is to be found in s. 7 (1) and s. 7 (2) of the Act. The Government 
Pleader has drawn our attention to the scheme of the Central Act and according 
to him the scheme of that Act further emphasises his contention that under the 
law as it prevails to-day there is no obligation upon the detaining authority to 
furnish any particulars or to disclose any facts whatsoever. He draws our 
attention to s. 8 (3) which provides that, oe 

“When any order is made under this section by a District Magistrate, Sub-Divisional Magis- 
trate or Commussioner of Police, he shall forthwith report the fact to the State Government to 
which he is subordinate together with the grounds on which the order has been made and such 
other particulars as in his opinion have a bearing on the necessity for the order.” 


Then under s. 9, which provides for reference to Advisory Boards, there is a 
provision that any report made by any of the officers referred to in s. 8 (3) has 
got to be placed before an Advisory Board, and the Government Pleader’s con- 
tention is that there is a machinery for submitting of particulars before the Advi-’ 
sory Board which is to be set up under the Act, and apart from the Advisory 
Boards there is no provision in the Act for the furnishing of particulars. Now, the 
main function of the Advisory Board is to consider the justification of the deten- 
tion and it is impossible to hold that that justification can be arrived at by merely 
looking at the particulars furnished under s. 8 (3) without considering the repre- 
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sentation made by the detenue with regard to those particulars. It is only when 


- the detenue is told not only the ground on which he is detained, but also the 


material facts on which the ground is based that he would be in a positicn to make 
a representation which could be usefully considered by the Adviscry Board. 
If the Government Pleader’s contention waz correct, then the Advisory Board 
would have to come to a conclusion as to the merits of a particular case referred 
to it from a complete statement of facts fromm the point of view of the detaining 
authority and a representation made by the detenue in respect of grounds which 
may contain no particulars and which may be based on no facts whazsoever. It 
is not possible to accept a contention which would lead us to the conc_usion that 
the protection given of the Advisory ‘Boards was intended to be purely illusory, 


- if not farcical. The Government Pleader has relied on the case of Ltversidge v. 


Sir John Anderson,! and his contention is that in that case the House of Lords 
held that the Secretary of State was not bound to give any particulars. That 
is a clear misreading of the decision. By cl. (4) of the Regulation which the House 
of Lords was considering there was no duty cast upon the Secretary of State to 
furnish any ground. All that that clause provided was that the Secretary of 
State should afford opportunities to the detenue of making a representation. The 
grounds had to be furnished under cl. (5) and those grounds had to be furnished 
by the Chairman of the Advisory Committeé. What the House of Lords held was 
that the Secretary of State was not bound to give particulars to show that he had 
reasonable cause to believe that Liversidge was a person of hostile associations. 
The whole decision turned on the meaning to be given to the expression “‘reasonable 
cause’, and as the majority of the House held that “reasonable cause” was sub- 
jective and not objective, the matter was one for the executive discretion of the 
Secretary of State. With respect to the full bench whose decision in In re 
Jayantilal Nathubhai? was relied upon by the Government Pleader, some confusion 
seems to have been caused with regard to ths provisions of cls. (4) and (4) of the 
Regulation, and Mr. Justice Bavdekar at page 662° does not'apparently seem to 
have noticed that in the case of Greene v. Secretary of State? particulars were 
furnished by the Chairman of the Advisory Eoard which ran into six paragraphs. 


~ In our opinion, therefore, the present case must be looked at from an entirely 


different point of view to the one with whick we approached ' similar cases in the 
past. We have first to consider whether the ground or grounds given contain 
facts or materials sufficient in our opirion to erable the detenue to make 2 represen- 
tation. Then we have to consider whether any of the facts which we think are ` 
necessary have been rightly withheld by the detaining authority on the ground 
that a disclosure of such facts would be against public interest. If.no such facts 
have been withheld on the ground of public interest and they have not been 
‘disclosed, then we must come to the conclusion that the provisions of the Central 
Act not having been complied with the detention is not yalid and the detenue must 
be set free. 

Applying this test to the grounds given in this case we are of the opinion that the 
grounds are not such as to enable the-detenue to make a proper representation. 
In our opinion most material facts and particulars have been withheld and the 
withholding has not been on the grounds of publie interest.; The detenue is not 
told when she was collecting arms. Leaving aside the exact time or the exact day, 
she is not even told the month or the year when she was collecting these arms. 
She is not told the place where the arms were collected ; whether they were in 
the City of Bombay, in the suburbs, in the State of Bombay or outside the State 
of Bombay. She is vaguely told that these arms are collected for illegal purposes 
and illegal activities. Not even a hint is given as to what,these purposes and 
activities are supposed to be. Now, let us see whether we have any affidavit 


-before us where the detaining authority claims privilege on the ground of public 


interest from the disclosure of facts which we think are material facts. There is 
the affidavit of Mr. Chudasama, Commissioner of Police, and this i is what he says in 
paragraph 8 of that affidavit : 


1 Kad A. C. 206. 8 [1942] A. C. 234, 
2 (1948) 51 Bom. L. R. 658, F. B. ù 
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“There is sufficient material in my possession to show that the detenue and her associates 
were concerned in illegal ‘collection of arms and ammunition and that the arms and ammuni- 
tion were so collected for illegal purposes and illegal activities. There was also sufficient reason 
to believe that the detenue was likely to continue the said activities. It is not in pubhe interest 
to disclose all the material in my possession.” 

It may not be in public interest to disclose all the material; but Mr. Chudasama 
does not suggest, as indeed he cannot suggest, that 1t would be against public 
interest to disclose some of the particulars and material facts to which we have 
drawn attention earlier in the judgment. The result therefore is that in our 
opinion the grounds furnished are not the grounds contemplated by the Central 
Act, and in failing to furnish the proper grounds the provisions of the Central 
Act have not been complied with, and on failure of such compliance the detention 
of the petitioner cannot be justified. 

The result is that the application will be granted and the detenue will be ordered 
to be released. The petitioner is entitled to her costs of this application. 


Detention order held invalid. 
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Before the Hon’ble Mir. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar and 
Mr. Justice Tendolkar. 


FRAM NUSSERWANJI BALSARA v. STATE OF BOMBAY.* 


Bombay Prohibition Act (Bom. X_XV of 1949), Secs. 11-24, 30-41, 45, 121, 136(1) (2), 139(c)— 
Provisions relating to export and import intra vires——Secs. 39, 40(c) 52, 53, 136(1) (2), els. (a), 
(b), and (f), 139(c) and Notification No. 10489 ultra vires—-Word “addict” not warranted by 
provisions of? Act—No justification for discrimination in tourist permits—Court not to sit in 
judgment on policy of Legislature—Government of India Act (26 Geo. V,c.2), Lists U and It, 
Sch. VII; Sec. 104—Court to reconcile various entriesin Lista—Section 104 rarely to be resorted 
to-—Item 81 in List LI of the Government of India Act—W ords “that is to say” are ulustrative and 
not words of limitation——Iiem 31 excludes non-intowicating drinks—Medicinal und toilet prepara- 
tions whether intoxicating drinks—Provisions regarding prohibition not inextricably bound up 
wuh other provisions of the Act —The whole Act not bad—Doctrine of severability applied— 
Specific Relief Act (I of 1877), Sec. 46, conditions to be complied with. 


The legislative competence of the Provincial Legislature, so far as the Bombay Prohibition 
Act, 1949, is concerned, is to be decided with reference to List IT and List HI to Schedule 
VII of the Government of India Act, 1985. An attempt should he made to reconcile the 
various entries in the Lists, and in construing any particular entry the widest import is to be 
given to the language used by Parliament. It is the duty of the Court to make every effort, 
when a piece of legislation comes up before it for consideration, to find that power to legislate 
has been conferred upon the appropriate, Legislature under one or the other entry in one of 
the three Lists. Section 104 of the Government of India Act which deals with residual powers 
of legislation 1s rarely to be resorted to. The Court has to lean towards a construction which 
supports the legislative competence of the Legislature rather than one which assumes 
that Parliament has overlooked a particular topic of legislation and has left it to be dealt 
with by the Governor General under s. 104. The impugned legislation should not be 
referable to one specific entry in the List. It is sufficient if legislative competence can be 
deduced from the relevant List or Lists taken as a whole. 

The Bombay Prohibition Act falls under Item 81, in List II of Sch. VII to the Government 
of India Act, and the words “ that is to say’ in that item should be construed as being 
merely ilustratrve and not words of limitation. The Provincial Legislature has ample 
authority to legisinie regarding any aspect of intoxicating liquors or narcotic drugs. 

The United Provinces v. Atiqa Begum,' Bhola Prasal v. The King-Iemperor?; Manikasundara 

_Bhatter v. R. S. Nayudu} ; and The Queen v. Burah*, referred to. 
* Decided, August 22, 1950. Miscellaneous 2 [1912] F. C. R. 17. 


Application No. 189 of 1950. 8 ie F. C. R. 67. 
1 [1940] F. C. R. 110. 4 (1878) 3 App. Cas. 889. 
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` Item 81 excludes from the class of alcoholic drinks non-intoxicating drinks. Medicinal 
and tollet preparations containing alcohol which ere found in Item 40(e) are neither liquor 
nor intoxicating drinks and therefore they are excluded fromthe scope of Item 81. 

Although the Legislature may while -egislating under Item 81 prevent the consumption. 
of non-intoxicating beverages and also prevent tke use as drinks of alcoholic liquids which 
are not normally consumed as drinks, they cannot prevent the legitimate use of alcoholic 
preparations which are not beverages nor the use of medicinal and toilet preparations con- 
taining alcohol. The Prohibition Act has gone b2yond the scope of the directive principle 
of the State policy laid down in art. 47 of the Constitution inasmuch as it does not appear 
to have made adequate provision for allowing the use and consumption of intoxicating 
drinks for medicinal purposes. 

To the extent tc which the Prohibition Act prevents the possession, use, and consumption - 
of non-beverages and medicines and toilet preparations containing | alcohol for legitimate 
purposes the provisions are void as offending against art. 19(/) (f) of the Constitution even 
if they may-be within the legislative competence of the Provincial Legislature. 

. The provisions relatang to export and import in the Prohibition Act are inira vires: of the 


Legislature, 
Bhola Pasad v. The King-Eraperor,) referred to. 

While the Court must always be vigilant to prevent any encroachment by the Legislature 
upon fundamental rights which have been guaranteed, it must also remember that ıt is nota 
third chamber sitting in judgment on the policy laid down by the Legislature and which 
have been embodied in the legislation which it is considering. However repugnant any 
legislation may be to the conception which the Court has of what is right and wrong, and 
however drastic the provisions of such legislation may be, if it does not in fact contravene 
any of the articles of the Constitution which lay down fundamental rights, then it would be 
the duty of the Court to uphold such legislation. The line to be drawn between the powers 
of the Legislature and the powers of the Court may sometimes be indistinct and uncertain, 
but that a line exists must never be forgotten. The powers conferred upon the Courts of 
law by the Constitution are immense, but the very immensity of those powers must require 
of Courts a wise and unfailing restraint. | 

Whenever a class of individuals is excluded from the operation of thé Jaw, it must be 
possible for the Court to say that there could be 3ome reasonable basis for the exclusion of 
that class. 

There is no justification for discrimination in the issue of tourist permits, under r. 67 of the 
Bombay Foreign Liquor Rules, 1950, between foreigners and Indian visitors from other 
prov neces. : 

There is no reason behind the provisions of s. 89 of the Prohibition Act which contemplate 
the issue of permits for the use or consumption of foreign liquor for all persons found on 
cargo boats, warships, troopships, and military and naval messes and canteens. This 
classification offends against art. 14 of the Constitution and is void: 

Section 189(c) of the Prohibition Act is ultra vires the Legislature and the Notification 
No. 10484, dated March 80, 1950, issued under that section is ulira vires of the Bombay 
Government. The prohibition law does not deal with maintenance of public order, the 
security of the State, or the maintenance of supples and services essential to the community, 
and therefore the provisions of the law tc the extent that they make it possible under s. 186( r 
for a police officer to detain a person witaout being produced before a Magistrate for a period 
not exceeding fifteen days is. void, apart from zhe question whether the Legislature was 
competent to enact this provision. Clauses (b) and (c) of s. 186(2) are void as offending 
against cls. (d) and (e) of art. 19, the, right to move freely throughout the territory of India 
and to reside and settle in any part of the territory of India. 

Section 28 (a) and (b) and s.' 24 (1) offend against art. 19 (1) (a) of the Constitution. 

Clause (2) of 3. 186(3) is void as offending against art. 19(2) (g) because the restrictions are 
not in the interest of general public. Clause (f) i3 void as it offends against art. 19(1) (f), it 
being too wide and enables the Government to prohibit or restrict the possession or use of 
any article. 

In leaving it to Government to issue permits in cases other than those provided fer by the 
Prohibition Act, in permitting Government to very or substitute conditions of the licence, 

and in permitting Government to exempt perscns or classes from the provisions of the 
Act, the Legislature was delegating to Government its own power of legislation which it 
cannot do. Sections 52 and 139(c) and s. 58 to the extent to which it empowers the Govern- 


1 [1812] F.C. R. 17. 
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ment to vary or substitute any of the conditions provided by the Act for licences, permits, 
passes or authorisations granted under the Act are void on the ground that they constitute 
delegation of legislatrve powers. 

Insistence upon a medical certificate in the form that a person is an ‘ addict’ is not war- 
ranted by the provisions of the Prohibition Act. The authority “which issues permits has 
only to be satisfied that the conditions laid down in s. 40({7) (b) are satisfied. 

The Prohibition Act is both an amending and consolidating Act and it contains provisions 
regarding Abkari law, Excise, ctc., besides provisions with regard to prohibition. The provisions 
with regard to prohibition are not inextricably bound up with the provisions with regard 
to other matters that the Legislature has dealt with in the Act. The Act as a whole is 
therefore not bad. The doctrine of severability can be considered under art. 18(7) of the 
Constitution. 

A. K Gopalan v. The State of Madras,! referred to. 

Where in a case of urgency where an immediate order may be necessary, the Court may 
not insist upon compliance with conditions similar to those laid down ins. 46 of the Specific 
Relief Act, but in ordinary cases the Court must insist upon compliance with those conditions. 


Tae petitioner Fiam Nusservanji Balsara, who was alleged to have been accus- 
tomed to drink foreign liquor, was in possession of one bottle of whisky, one of 
brandy, one of wine, two of beer, one of medicated wine, one of eau-de-cologne, 
one of lavender water, and some bottles of medicinal preparations. 

The Bombay Prohibition Act (Bom. XXV of 1949) introduced total prohibi- 
tion in the State of Bombay from April 6, 1950. Sections 11 to 24 imposed a 
number of prohibitions. Sections 80 to 88 provided for various types of licences. 
Section’ 89 authorised the State of Bombay to permit the.use or consumption of 
foreign liquor on cargo boats, warships, troopships, and in military and naval 
messes and canteens. Section 40 provided for the grant of permits for the use or 
consumption of foreign liquor to persons whose health would be seriously and 
permanently affected if they were not permitted to use such liquor, and to persons 
either born and brought up or domiciled in any country outside India where such 
liquor was generally used or who were on the register of foreigners under the 
Registration of Foreigner’s Act, 1989. Section 41 provided for the grant of special 
permits for the use and consumption of foreign liquor to sovereigns of foreign States, 
ambassadors, diplomatic envoys or consuls of foreign States or to the consort or 
nat member of the staff entitled to diplomatic privileges of such sovereign, ambas- 

or, envoy or consul. Section 45 provided for the grant of authorisation for the 
use of liquor for sacramental purposes. _ 

Chapter VII dealt with offences and penalties. Chapter IX dealt with powers 
and duties of officers and procedure. Under s. 121 of the Act any police- 
officer might open any package and examine any goods possessed and carried by a 
citizen and might stop or search any vessels, vehicles, for any intoxicant. Under 
‘8. 186(Z) the officers mentioned therein could arrest any person suspected of com- 
mitting an offence under s. 65 or s. 66 without a warrant. Under s. 186(2) the 
Provincial Government had reserved to themselves powers of ordering detention 
and imposing restrictions on the right of free movement of any person if such 

n was acting or was likely to act in the manner aforesaid. Section 139(c) 
provided that the State of Bombay might by general or special order exempt any 
person or institution or any class of persons or institutions from the observance of 
all or any of the provisions of the Act. 

The petitioner submitted.— 


That the above provisions of the Prohibition Act were inconsistent with and were 
a violation of the Fundamental Rights guaranteed to the citizens of India and 
constituted a denial of equality before the law and of the equal protection of the 
laws. The provisions of the Prohibition Act discriminated against’ citizens of 
India. It deprived the citizens (1) of their personal liberty without such depriva- 
tion being according to procedure established by Jaw. (2) of their right to hold, 
possess, consume and use their property in violation of their Fundamental Rights, (8) 
of their property without the authority of law and without providing compensation 


1 (1950) S. C. J. 174, 
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for the same. The petitioner submitted that Zor the aforesaid reasons the Prohibi- 
tion Act was ulira vires the State Legislature and was void. 

That by notifications and orders madeon June 16, 1949, the Government of Bom- 
bay purported to make orders in respect énter alia of spirituous toilet preparations, 
perfumed spirits, flavouring essences containing alcohol, denatured spirit, and 
spirituous medicinal preparations. The definitions of ‘liquor,’ ‘foreign liquor,’ 
and ‘intoxicant’ as given in the Prohibition Act included all liquids containing 
alcohol. Under Item 81 in the Provincial Legislative List inthe Seventh Schedule 
to the Government of India Act, 1985, the State Legislature’s power to legislate 
was confined to intoxicating liquors and narcotic drugs. That all the provisions of 
the Prohibition Act in so far as they extended to or dealt with liquids or substances 
other than intcxicating liquors and narcotic drugs, such as eau-de-cologne, 
medicated wines or medicinal preparations containing alcohol were ultra vires. 

That as by reason of Entry 19 in List I in the Seventh Schedule to the Govern- 
ment of India Act, 1985, the Federal Legis ature had to the exclusion of the 
Provincial Legislature power to make laws with respect to import and export 
across the customs frontiers as defined by the Federal Government, and as by 
reason of Entry 27 in the Second List in the said Schedule the power of the Pro- 
vincial Government to legislate with respect to trade and commerce was limited 
to trade and commerce within the Province, and as by reason of s. 297 of the 
Government of India Act, 1985, Provincial Legislatures were prohibited from 
passing any law or taking any executive action prohibiting or restricting the entry 
into or export from the Province of goods of any class or description, the Prohibition 
Act was ultra vires the State Legislature. 

That all the provisions of the Prohibition Act in so far as they extended to or 
dealt with or were in respect of the possession, use, and consumption of foreign 
hquor, eau-de-cologne, lavender water, medizated wines, medicinal preparations 
as weie Imported across the customs frontiers were ultra vires the State Legislature. 

That the prohibitions, penalties and other provisions contained in Chapters IH 
and VII of the Prohibition Act were ultra vires as they violated the fundamental 
rights laid down in articles 19, 21, and 81 of the Constitution of India. 

That he was entitled to possess and use the liquor, wine, eau-de-cologne, lavender 
water, in his possession without any interference or hindrance from the respondents. 

The petitioner applied to the Court to amend his prayers to the petition and 
the Court allowed him to do so. 

The petitioner prayed that the Court might be pleased to issue a writ in the nature 
of mandamus or a direction or order against the respondents ordering them 
to allow the petitioner to exercise his rights as aforesaid; that an order under 
s. 45 of the Specific Relief Act might be passed against respondent No. 2 ordering 
him to allow the petitioner to exercise his rights as aforesaid; that pending the 
hearing of the petition the respondents might be restrained by an order and 
injunction of the Court from taking any steps or proceedings against the petitioner 
under the Prohibition Act; that in the event of the Court holding that the peti- 
tioner was not entitled to possess, consume or use the said goods without a permit 
as required by s. 40(1)(a) and (b) of the Prohibition Act, the Court be pleased to 
issue a writ in the nature of mandamus or a direction or an order against, the 
respondents directing them to delete from the requirements for a permit the 
condition which required the applicant to be certified as an ‘“‘addict’’ and the 
condition which required the applicant to undertake not to do anything which 
would have the effect of defeating or frustrating the object and purposes of the 
said Act. 


The Prohibition Commissioner, respondent No. 2, in his affidavit stated that 
he denied that the provisions of the Prohibition Act were inconsistent with or 
violated the fundamental rights guaranteed to the citizens of India and were a 
denial of equality before the law and of equal protection of the laws; that Govern- 
ment by Notification No. 10484/45, dated April 1, 1950, had totally exempted 
duty paid perfumes including eau-de-cologne, lavender water, toilet preparations 
from the provisions of s. 12(c) and (d) and s. 18 (d) of the Prohibition Act; that 
medicinal preparations which conformed to the description given in the Notification 
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were exempted from any of the provisions of the Prohibition Act; that eau-de- 
cologne, medicated wines or medicinal preparations containing alcohol fell within 
the ambit of item 81 of the Provincial Legislative List in the Seventh Schedule 
to the Government of India Act, 1985, viz. intoxicant liquor and narcotics, and the 
legislation pertaining to such articles was within the power of the State Government 
whether under art. 81 or otherwise ; that the provisions of the Prohibition Act in 
so far as they related to import and export of thévarious articles mentioned therein. 
were not ultra vires the State Legislature; that the provisions contained in 
Chapters III and VII of the Prohibition Act were not ultra vires as they did not 
violate the fundamental mghts laid down in arts. 19, 21 and 81 of the Constitution ; 
that if there was any deprivation of property by virtue of any provisions of the 
Prohibition Act, it was by virtue of the authority of law and in accordance there- 
with ; that it was not correct that by reason of the provisions for permits to foreign- 
ers and addicts and visitors and the military and navy personnel to possess and 
consume liquor and by reason of s. 189, arts. 14 and 15 of the Constitution were 
violated and the Act was void and inoperative; that there was no delegation 
whatever by the Legislature of its powers to the executive; that the Prohibition 
Act was divisible and the several provisions thereof were divisible and severable 
from one another, and that ifany of its provisions were held to be void, the said Act 
could nevertheless continue in force with the exception of such provisions; that 
the system of permits did not give rise to any discrimination contrary to the 
Constitution or any fundamental rights granted thereunder; that the conditions 
imposed upon permit holders were just and reasonable and that they were compe- 
tent to the Legislature and were intra vires and valid ; and that the petitioner was 
not entitled to any of the reliefs prayed for in his petition. 


N. P. Engineer, with G. N. Joshi, R. J. Kolah, and N. A. Palkhiwalla, for the 
petitioner 

C. K. Daphtary, Advocate General, with M. M. Desai and H. M. Seervat, for 
the respondents. 


Engineer. YForthe purpose of considering the validity of the Act I shall first 
draw attention toa number of sections of the Act, viz. sub-ss. (73), (16), (20), (22), 
(24) of s. 2.- Sub-section (22) refers to any substance without any limit and 
beyond Entry No. 81 óf the Provincial List of the Government of India Act, 1985. 
If the definition itself is invalid, then the Act through which the definition runs will 
be invalid. I draw attention to ss. 11 to 22, 28 and 75(b), 24, 25, 29, 80, 88 and 
40. Section 28 affects freedom of speech and s. 89 is contrary to the provisions 
of arts. 14 and 15 of the Constitution of India. Sections 52 and 58 contain a 
delegation of legislative power to the Provincial Government. Thens. 54. Under 
s. 65 inter-State transport is made an offence. Then ss. 105, 189, 140 and 147. 
Section 186 seeks to change the very: basis of the criminal law. In spite of s. 147 
the Government try to regulate import and export across customs frontiers. 

I turn to the Government of India Act, 1985, for the purpose of considering the 
legislative power of the Provincial Legislature. I refer to Entries Nos. 19 and 45 
of the Federal List. ` These Entries show that liquor and toilet and medicinal 
preparations are separately considered. Then Entry No. 27 of the Provincial 
List deals with trade and commerce within the Province while Entry No. 29 deals 
with the production, supply and distribution of goods. Entry No. 81 of the same 
list deals with intoxicating liquors and narcotic drugs. 

The Legislature cannot overstep its limit in legislating. If they can enforce 
prohibition under the powers given to them, they may do so. Unless the Legisla- 
ture have power to prohibit the use of articles imported from elsewhere, they cannot 
enforce prohibition because import continues till the article gets into the hands 
of the consignee. This is what is known as the Doctrine of Closed Package. 
Prohibition can only be enforced with the co-operation of the Union Legislature. 

Under Entry No. 81 there cannot be liquors which are not beverages. One 
cannot in order to give better effect to an article extend its scope. The underlying 
idea of an intoxicating liquor is a beverage containing alcohol which produces into- 
xication. The fact that eau-de-cologne may be drunk does not make it an into- 
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xicating liquor or a beverage. ‘Alcoholic or for human consumption” 

are mentioned separately from intoxicants. Aboholic liquor is a wider class. 
The definition is too wide. It confines itself neither to alcohols nor to liquors 
nor to intoxicants. Even fruit juices are alcoholic but not intoxicants. It is 
suflicient for me to say that it includes all liquor. The Act inasmuch as it seeks 
to deal with alcoholic liquors is bad. 

Then under Entry No. 19 of List I the power given to the Provincial Legislature 
in matters of export and import across customs frontiers is confined within the - 
Province. They cannot legislate in matters of inter-State trade and commerce. 
Even though the Legislature in s. 147 does not profess to do so,-it has infact done 
so. Section 12 of the Act directly deals with export and import and relates to 
inter-statal commerce. Even ss. 14, 15, 17 and 20 touch inter-statal commerce. 

In the United States Constitution all the residuary powers are with the States. 
That is what is called police power. ‘The States retain all the powers of peace and 
good government. In our Constitution the residuary powers are with the Union 
and they are not restricted to a particular topic of legislation : See Willis (1986 edn.), 
p. 281. In Bkola Prasad v. The King-Emperor+ the remarks were purely 
obiier. That was a case under the Abkari Act of 1987 passed prior to 1987. 
All that the Federal Court says is that if a piece of legislation remotely affects 
other entries, it does not matter. The impugned section there existed before 1987 
when the Government of India Act, 1985, came into force. Section 297 of that Act 
saved existing legislation. The other sections prohibiting export and import 
even existed then but were not looked at. In regard to these two entries the 
Legislature cannot legislate even remotely or incidentally. 

Entry No. 81 does not authorise them to directly legislate on inter-statal trade 
and commerce. See Australia v. Bank of N. S. Wales.” 

Certain provisions of the Act affect fundamental rights as laid dewn by the 
Constitution. Section 89 offends art. 14. ‘When a classificationeis made by the 
Legislature, it must be reasonable. In the Act the classification is arbitrary. 
If drink is bad for’the country as a whole, where is the reason to exempt the armed 
forces? Sections 40 and 46 offend against both arts. 14 and 15. Section 52 
destroys the equalit of the law altogether. It makes the Provincial Government 
the absolute arbiter as whom to exempt or whom not to: See Willis, p. 579. 
Section 40 refers to the place of birth so that it does not offend both arts. 14 and 15. 
Having regard to the provisions and objects cf the Act there is noreason why armed 
forces should be exempt. Refers to Barber v. Connolly; Southern R. Co. v. 
Greenet, Lindsley v. Natural Carbonic Gas Cc.5; Power Manufacturing Co. v. San- 
ders®; and Willis, p. 576. ' 

The Legislature is not entitled to make the classification they have done. The 
classification to be reasonable must have a reasonable connection with the purpose 
of the Act. There is no rational basis for the classification. Then again s. 52 
destroys all equality. Section 189 (e) is also very wide and covers everything. 
Look at s. 40. A citizen may be born and brought up outside India. If the law 
is good for every citizen, why should such a citizen be exentpt? I also challenge 
s. 40 under art. 14. 

The other fundamental right affected by she Act is the freedom of speech and 
expression. It is under art. 19 (1) (e). The offending sections of the Act are 
s. 28 (b), s. 24 (1) (a) (b) and s. 58. Even a medical man writing on alcohol in a 
medical journal may come under this section. One cannot form an anti-prohi- 
bition league or stand for Parliament elections on an anti-prohibition ticket. 

The Act also offends against arts. 19 (Z) (c) (e) and s. 22 (2) of the Constitution. 
Section 186o0f the Act deals with prevent:ve detention. There can be such 
detention only in cases of public safety and in no other. There can be no unqua- 
lified preventive detention. Under the Act there can be detention without 
trial and conviction. 


l piel F. C. R. 17. 4 (1909) 219 U. S. R. 400. 
2 [1949] 2 All E. R. 7565, 769. 5 (1910) 220 U. S. R. 61. 
8 (1884) 113 U. S. R. 27. 6 (1920) 274 £ U. S. R. 490. 
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Sections 2 (22), 24 and 58 clearly involve delegation of legislative power. 
Section 189(c) is subject to the same comment. It is really the function of the 
Legislature to exempt any person, and inasmuch as the Legislature has delegated 
these powers to others under these sections, the sections are bad. 
= The principles of severability of a statute are well known. In Attorney Gen- 
eral for British Columbia v. Attorney General for Canada! the Dominion had tres- 
passed on the Province. The accepted test now isto see if the offending provision 
1s inextricably woven with the structure of the Act. 

The Act seeks to deal with all substances not within its purview. The defi- 
nition runs through the Act. The various provisions of the Act where there is a 
reference to the definition would be bad. The Court will not re-write the 
definition for the Legislature. Refers to Emperor v. Kishori Shetty? and Attorney- 
‘General for Alberta v. Attorney-General for Canada’. If we cut out the definition 
which is in fact woven into the texture of the Act, the whole Act should be bad. 
And the position is worse because the definition is good, for the purposes of chap. 
VIII of the Act by reason of item No. 40. 

Article 18 of the Constitution says that all laws which are inconsistent with the 
fundamental rights are void. If the void portions are deleted, would the Act 
stand? The Court has to consider what is left. Did the Legislature intend to 
enact the Act stripped of the bad portions ? 


Daphtary. We are concerned with the-statute and not with E E 

When a power is given to an officer to be exercised, there is no reason to believe 
it will be exercised in contravention of the Act. If the power is given to declare 
what is liquor, the officer will make the declaration so that it falls within the pro- 
visions of the Act. The operation may well be delegated to some one else. All 
licensing legislation is of that nature. It is not possible to itemise every imagina- 
ble thing for the simple reason that it is always possible for an ingenious person to 
make something new. 

I turn to sch. VII of the Government of India Act. Why has it been assumed 
> that the Act falls under Entry No. 81 only? It is legislation under a number of 
entries. The entries have to be given the widest interpretation. Liquor laws as 
much affect public peace and order as they do public health and economic welfare. 
Look at Entry No. 86 in the Provincial List or Entry No. 1 or Entry No. 8, or 
Entry No. 14 or Entry No. 87. The provisions of an Act cannot be defeated by 
saying it does not fall under this or that entry. The Legislature can legislate 
for intoxicating liquor apart from the specific Entry No. 81 dealing with intoxicat- 
ing liquor if it can do so under any other entries. The legislative competence is 
contained in the whole list and is not encompassed by any particular entries. 
Article 47 of the Constitution contains a directive which itself affects more than one 
entry. So that when the State is legislating regarding prohibition, it may well have 
E 60 under public health or even public order. 

ae ara uate does: not necessarily mean total prohibition. It may be 
introduced by stages, limited in point of time, geographically or by classes. The 
‘Court cannot question the wisdom of the Legislature. There may be two views : 
(1) it should be introduced by stages, (2) it should’be ¢lamped down. The Legisla- 
ture is free to follow one or the other of these views.. This Act really regulates and 
does not prohibit. The Legislature starts in this manner: it first excludes the 
army and the foreigners because the former are governed by their regulations 
and the latter are allowed by their own countries to drink. They do not affect 
the civilian population. An armyman who drinks is better controlled than acivi- 
lian. The Court must leave to the discretion of the Legislature who are in possession 
of facts and figures in considering who they should exempt. Only when there 
are no conceivable grounds for classification then it can be challenged under art. 14. 
The Constitution itself distinguishes between the citizen and the foreigner. 
‘Compare arts. 14 and 15. Article 14 does not come into the picture if a thing can 
be justified under other articles. See 4. K. Gopalan v. The State of Madras‘. It 


1 [1987] A. C. 877. 8 [1947] A. c. 508, 518. 
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is open to the State to have an artificial de‘inition of liquor so as to include 
substances other than liquor. Entries of Public Order and Public Health will 
justify such a power of legislation by the State Legislature. The doctrine of pith 
and substance comes into play only when theze is a trespass on the Union List. 

It is for the Legislature to say what the classification will be. It is open to the 
Legislature to control even moderate drinkers. It cannot be said that the discre- 
tion is arbitrary or capricious: West Coasts Hotel Company v. Parrish. The 
Legislature is free to determine the degree of harm. The wisdom of the State 
even if debatable will not be questioned. In spite of the directive it is open to 
the Legislature to introduce prohibition gradually: see Willis, p. 580, and Bhola 
Prasad v. The King-Emperor.2 I rely on the observations at pp. 25 and 27 to show 
that these matters are co-related. The challenge in that case was under Entry 
No. 81 and they were not driven to Entry No. 15. An excise Act may fall both 
under the taxation as wellas public health. In that case it was redundant to look 
at the other entries. Prohibttion may fall under Entry No. 81, but not necessarily 
under that entry alone. When there is some coubt the benefit of the doubt should 
be given to the Legislature. Only when an ertry is complete per se, e.g. adultera- 
tion of foodstuffs, only then 1t must fall under that entry. The narrower entry 
does not, however, cut down power under a wider one: The United Provinces 
v. Atiga Begum.® There is another test that can be applied. Even if Entry No. 81 
deals with intoxicating liquors only, cannot .the Legislature then legislate for , 
any other thing under some other entry 7 Ifthe Legislature can do that why can 
it not do so by the same Act? What then the Legislature determines to do can 
never be arbitrary. If the Legislature thinks that eau-de-cologne is bad for public 
health, they may do so. The Court must presume the intention of the Legislature : 
Lefrior on the Canadian Constitution at p. 218; Kerr on Australian Constitution, 
para. 8938, p. 203. 

In Gopalan’s case the Supreme Court looked into and considered what is the 
Court’s function in determining reasonableress. It can only be considered in 
so far as it affects fundamental rights: Sudrahmanyan Chettiar v. Muthuswamt 
Goundan,4 Manikkasundara Bhattar v. R. S. Nayudu® and The Queen v. Burah.® 

The Constitution came in when we had a complete set of laws. It could not 
therefore disturb these laws. As far as s. 2(22) and (24) are concerned, I justify 
them under item No. 81 and under other items. All intoxicating liquors may 
come under item No. 81: see Purity Extract & T. Co v. Lynch.” It is open to 
the Legislature to legislate in matters of non-alcoholic substances if they fit in an 
ancillary manner: Ruppert v. Caffey.® 

The Legislature has defined that all things which contain alcohol are intoxicants. 
In order to regulate and prohibit the Legislature says that whatever contains 
alcohol is an intoxicant. 

The next impugned section iss. 28. When the words “objects and purposes’’ 
are used they do not mean anything else but the objects set out in the Act. You 
resort to the preamble when these are not clear. They have a well-known legal 
connotation. The Legislature intended to use them in that connotation. I refer 
to the English Copyright Act, s. 865. Therefore when the word * object’ is 
used, it means carry into effect’the provisions of the Act. The same applies to 
purposes. Itdoesnot mean when you defeat or frustrate the purpose you do not 
refer to the policy of the Act. 

Section 11 again shows that the Act is a regulating Act. I also draw attention 
to the Bombay Land Requisition Act and the Bombay Land Revenue Code, s. 214, 
for interpreting the ‘ purposes’ of the Act. The ‘ purpose’ of the Act does not 
mean the underlying policy of the Act. 

Now I come te ss. 28, 24(1) (a) (6) and proviso tos. 58. They have been challeng- 
ed as restraining freedom of speech and expression guaranteed in art. 19(Z) (a) 
of the Constitution. You must find ouz, firstly, whether the prohibition 
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law is a law relating to morals, and, secondly, whether ss. 28, 24 and 58 deal with 
the breach of the law relating to morals, A law relating to intoxicating liquors 
or drugs isalaw relating to morals. A violation of a prohibition law involves 
moral turpitude. See Blackmore on Prohibition; Art. 117, p. 741. A man who in 
times of peace violates the provisions of a prohibition law cannot be distinguished 
from one who gives aid to enemies of one’s country in times of war. If I show 
that the basis of the law is morality, it is a law relating to morals. In that case, 
these sections fall within the exception to fundamental right of freedom of speech 
as laid down in cl. (b) of art, 19. 

A law is enacted for the regulation of morals. If something is done to show a 
way to evade the letter of the law, e.g. publishing say an advertisement or a picture, 
it would be breach of a law relating to morality. Look at the exception in the 
Constitution itself, Art. 19(6). The law must relate to “any matter which offends 
against decency or morality.” 

The standards of morality change. A Muslim can marry four wives. A Parsi 
can’t. So morality is a territorial, or communal or even sometimes an individual 
question. 

The laws may differ in different States. Each Legislature has to enact a morality. 
I say, the infringement of a law itself is immoral. Lord Macmillan held so in 
Advocate General, Bombay v. Phtroz Bharucha Prima facie breach of a law is 
immoral. Motive may exempt you but the action of breaking itself is basically 
immoral. Evasion of law intended for public morals is immoral. Take black- 
marketing or profiteering for instance. 

I call attention tothe Bombay District Tobacco Act, 1988, s. 27. As amatter 
of legislative practice the words “‘ defeat and frustrate” are well-known. They are 
synonymous with ‘provisions of the Act.” See s. 28 of the Constitution Act. 
. “Tf I can prevent an evasion itis better than curing it—even in legislative matters” 
said Lord Simon. This is done in accordance with the directive of the Act. It is 
something fundamental. It is a question of All-India morality—not just a State 
morality. Infringement of the law enacted for the benefit of public health may 
lower public health—that is why it is immoral. Having regard to the importance 
of the Act I will do everything to see that it is neither broken nor evaded. Lord 
Macmillan says that it depends on the quality of the law: Advocate General of 
Bombay v. Phiroz Bharucha.? Articles 87 and 47 of the Constitution show the 
T of the law. Itis something fundamental to public health and public welfare. 

icle 87 of the Constitution makes the principles contained in the directive articles 
fundamental to the governance of the country. They are essential to peace, order 
and good government. It is wrong for anyone to evade, frustrate or to defeat 
something contained in the directives. f 

The prohibition against commending any intoxicant in s. 28(a) does not mean 
commendation-in the abstract but means commendation with a view to action to 
break or defeat the law. Compare a similar interpretation of the word “Advocacy”’ 
in Gitlew v; New York. 

The words “Any act which frustrates or defeats the provisions of this Act” 
in s. 28(b) refer to evasion of the provisions of this Act. “To evade’ is something 
more than “Avoid.” It is something which amounts to preparation. In criminal 
law, preparation has been made an offence in certain cases such as dacoity and 
waging war against the State. The act committed may not be an actual infringe- 
ment of the provisions of the Act; it may still be an evasion, and like preparation, 
it may be made punishable. To legislate for prevention appears on the same 
basis as legislation for cure: Attorney General for Ontario v. Canada Temperance 
Federation.;4 Craies on Statute Law, 76-77. 

Under s. 89 of the Act cargo boats are exempted from the Act because they 
form a distinct class, They ‘are governed and regulated by maritime laws. 
Section 99 of the Marine Shipping Act regulatés discipline on the cargo boats. 
The classification is not arbitrary. There is a sufficient basis for such a distinction. 
They are a well known category. 


1 feed 87 Bom. L. R. 722, P. c. 8 (1024) 268 U. S. R. 652. 
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Similarly s. 40(c) deals with persons born and brought up or domiciled in any 
country outside India. The section is aimed at the upbringing of a person and 
not only on his birth. It is the question of habit ofa person. There is a reasonable ` 
basis for such a classification and it does not affect any fundamental right. 

Section 52 of the Act empowers the authorised officers of the Provincial Govern- 
ment to grant licences, permits and passes In certain cases not specifically provided 
for under the Act. 


[TENDOLKAR J. Can the Government at its sweet will give permit to any 
individual? What then of equality before law under art. 14 of the Constitution ? 
There is no indication as to what persons or classes the licences are to be given. 
Is there restraint on the power or discretion of the authorised officers? In Vick Wo 
v. Hopkins,1 an exercise of power in a particular case was held evidence of invalidity 
of that provision of law as being inconsistent with equality of law.] 

Due process and equality are not violated sy the mere conference of unguided 
power, but only by its arbitrary exercise by those upon whom it is conferred. See 
Willis on Constitutional law, p. 586. We are not without a remedy because art. 226 
of the Constitution is wide enough. The power granted to the executive under 
s. 52 of the Act is not “ contrary to anything in the Act,” but “notwithstanding 
anything in the Act.” As regards s. 58 I submit that the Legislature can impose 
a condition and say that if the condition is unworkable then under the rule-making 
power the executive may lay down a condition which is in consonance with the 
Act, and not contrary to art. 14 of the Constitution. An abuse of power sometimes 
occurs, but the validity of a law cannot be challenged because of any apprehension 
of abuse. See Kania’ C.J.’s observations in Dr. N. B. Khare v. State of Dethi.* 
Why should it be assumed that the Goverrment will act or exercise power in 
violation of or contrary to the fundamental rights? Our authorities are 
contrary to what has been held in Yick Wo v. Hopkins. A power may be wrongly 
exercised. It is always capable of being wrongly exercised. The possible wrong 
exercise of power does not affect the power itself. That does not make the law bad. 
The primary duty of the Court is to construe it in favour of legislative competence. 
If it can be reasonably capable of being so read, your Lordships will doit. Ameri- 
can doctrine of due process will not be introduced here in all its glory. Vide 
Gopalan’s case.’ 3 

The same arguments apply in case of s. 189(c). The section itself does not 
discrıminate, the notifications under it may do so. The guiding principle is the 
Act and the policy under the Act. The Court should presume that the powers 
when exercised shall be in consonance with the policy and policy of the Act. It is 
not delegated legislation. Such provisions for exemption have been kept In many 
Acts, e.g. see s. 27 of the Arms Act. 

The next question is whether the impugned sections could be severed from the . 
rest of the Act. The test is whether the Legislature could or would have enacted 
the remaining portions. This Act is in substance an Abkari Act. If you eliminate 
the provisions conflicting with fundamental rights, they could still have enacted the 
rest. The ultra vires of a statute would not arise in English cases but only in 
Colonial Constitution. A statute will not be set aside except. on the footing of a 
suffered injury. It is such a weighty matter that the Court will not set aside the 
whole Act unless the petitioner has suffered present injury by all the provisions 
of the impugned Act. Under art. 872 of the Constitution, power is given to the 
President to adopt, amend, or repeal statutes so as to make them conform to the 
Constitution. ‘The whole object was to preserve the existing laws except in so 
far as they offended against the fundamental rights. The doctrine of inseverability 
will not apply to statutes void under art. 18 of the Constitution. 

Article 872 is readable with art. 18(Z) and not art. 18(2). The Constitution 
desired to preserve the existing laws. Where the fundamental rights are concerned 
the doctrine of inseverability will not apply. See Gepalan’s case. Only s. 14 
was declared invalid by the Supreme Court. The very fact that the power is given 
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to the President to make the existing law consistent shows that the law can be 
adapted and made consistent. The test adopted in Australia, following U.S.A., 
is whether what remains could have been enacted. Whether the statute with 
impugned sections would be a different statute altogether; whether the Legislature 
would or could have passed the statute in the truncated form. It is only where 
the valid part cannot be severed from the invalid part that the doctrine of 
inseverability applies. Street on Ultra-vires, 482; Crawford on Statutory Con- 
struction, 216 ; Lorenzo v. Carey! and Brooks-Bidlake and Whittall Ld. v. Attorney- 
General for British Columbia?. 

Finally, I have a preliminary objection to the form of the petition of the petitioner. 
The petitioner’s first prayer is for a writ of mandamus. His third prayer is for a 
writ in the nature of mandamus under s. 45 of the Specific Relief Act. No writ 
of, or in the nature of, mandamus will lie inst Government as nothing can be 
incumbent upon the Government under aa Aoi whose validity itself is challenged : 
Lady Dinbat Petit v. Noronha.3 The petitioner’s proper remedy is for a declara- 
tory suit. There is no urgency. No interim reliefs were asked for in the prayer. 
Mandamus lies only where there is no alternative adequate specific remedy, includ- 
ing an appropriate writ. There is no specific allegation or averment that the 
petitioner’s right of freedom of speech is interfered with except the bare mention 
that he is a journalist. He does not demand that I should do any one specific 
thing. I was asked to do a hundred things, i.e. consider the validity of the whole 
Act and all its provisions. I say that three days’ notice given to me by the peti- 
tioner to comply with his demand is not enough. 

Mandamus differs from other writs. I submit writs are not mere matters of 
forms. They are not amendable: Lady Dinbat Petit v. Noronha,* Short & 
Mellor on Crown, Writs. Halsbury, Vol. IX, p. 1808. 


Engineer, in reply. ‘All the necessary averments are in the petition. Whatever 
may not be in,the petition is in the affidavit. Both must be read together. The 
strict rule of common law has now been departed from, and writs be allowed 
to be amended in all cases where the cause of justicé will be promoted. A writ 
can be amended even during the course of arguments. Tapping on Mandamus 
{1848 edition), 884; Emperor v. Jeshingbhai Ishwarlal.” 


Engineer amends his prayers by asking for a direction or order or writ under 
art. 226 of the Constitution. 


Daphtary. I object to the amendments. No demand has been made on me. 
These are prerogative writs: Halsbury, Vol. IX, p. 779. Unless there is an emer- 
gency, the State should be given a chance to remove the grievance. It is but fair. 
In Emperor v. Jeshingbhai your Lordships allowed a writ to be amended because 
it-was. not objected to. Your Lordship cannot allow a writ to be amended so as 
to convert it into a writ of another nature, unless the change is ancillary. 


{Cuacia C. J. When a fundamental right is violated the demand is not neces- 
sary. Why should we import a condition in art. 226 that a demand is necessary 
for the enforcement of fundamental rights ?] 


 [TENDoLKAR J. Suppose a citizen who is not a, lawyer came before the Court 
and said: ‘‘ My fundamental right is violated. Give me the proper relief.” Is 
the Court going to say, “You go to a lawyer; then come here.” ] 


[GasENDRAGADKAR J. Is the petitioner changing his cause of action by his 
amendment? He is not stating any further facts ?] 


Per CURIAM. Amendment allowed. 


Engineer. There is no provision in the American Constitution analogous to 
art. 19(7) (f) of our Constitution. Hence there are no relevant authorities on this 
point. The Legislature has legislated both with regard to intoxicants and non- 
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intoxicants. As regards non-intoxicants, it has no power. As regards intoxicants, 
the restrictions are unreasonable and therefore ultra vires. 

In any case the definition, in so far as it refers to non-intoxicants, ‘must go. 
Under ss. 52, 58 and 189(c) a classification may be made or exemption given 
without any guiding principle. They contemplate classes not provided by the 
Act. I say the exercise of such power itself 1s bad, and the whole thing is bad. 
If you give an authority which is capable of being exercised contrary to fundamental 
rights the authority itself is bad. 

Prohibition of liquor falls neither under Entry No. 14 (Public health and sanita- 
tion) nor under Entry No. 4 (Public Order) kut only under Entry No. 81 which 
deals with intoxicating liquor. Both in Bhola Prasad’s case and in Kishori 
Shetty v. King! it was held to fall only under Entry No, 81... In those cases the 
topic of legislation was liquor trade. 


[Cuaca C.J. In The Queen v. Burah? the Frivy Council held that the regulation 
of liquor trade fell within the catagory of “ Peace, order and good government,” 
an item occurring in s. 91 of the Canadian Constitution which deals with 
Federal Legislative List. | 


[TENDOLK4R J. Item “Peace, order and gocd government” does not relate to a 
category but to the residuary powers of the legislation. ] 


[Cuacia C. J. Even if it is a residuary sphere it isa sphere which includes all 
topics of legislation left out in the Provincial List. Would not the Provincial 
Entry in s. 92 of the Canadian Constitution, viz. “‘ All matters of a private or 
local_nature”’ fulfil the purpose of entry ‘“‘ Peace, order and good government” 
in s. 91 ?] 


Engineer. No my Lord. The words “ Peace, order and good government” in 
s. 92 of the Canadian Constitution do not give powers to legislate on any topic 
generally but only in so far as it is necessary for carrying out the government. 
My submission is that intemperance is restricted to Entry No. 81 in the Provincial 
List and neither the State nor the Federal Legislature can legislate outside Entry 
81: The Queen v. Eurah’, Attorney-General for Ontario v. Attorney-General for the 
Dominion‘; Attorney-General of Manitoba v. Manitoba Licence Holders’ Association! ; 
Attorney-General or Ontario v. Reciprocal Insurers®; Toronto Electric Commissioners 
v. Snider’ and Attorney-General for Ontario v. Canada Temperance Federation.8 

Both in England and in India “ Public Health ”?” has acquired a well known 
limited meaning. It can only include matters relating generally to powers given 
to or exercised by local authorities. Legislative practice, if looked into, will confirm 
this. Halsbury, Vol. XX VI, para. 642, p. 890; Bhola Prasad v. The King-Em- 
peror;? Croft v. Dunphy,)® In re C. P. Motor Spirit Taxation Act™. Section 61, 
The City of Bombay Municipal Act, 1888; 5.68, The Bombay Municipal Boroughs 
Act, 1925; s. 54 of the Bombay District Municipal Act, 1901. 

The scope of one entry may be cut down by another entry or by the qualifying 
words in the entry itself. If Public Health would include intoxicating liquors, 
Entry 81 is superfluous. 


[Cuacua C. J. No. Entry No. 81 may deal with aspects other than the public 
health, e.g. taxation. | 


Engineer. No. For example, entry ‘‘ Administration of Justice” does not 
include imposition of fines. Public health is coupled with sanitation and there is 
no semi colon between them. Entry No. 81 is a specific entry. Public Order, 
no more than Public Health, can be invoked for prohibition. If the pith and 
substance bring the matter within one entry, you must confine it within that entry. 
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If your Lordship’s judgment in Emperor v. Kalidas Amtharam' is read as meaning 
that mere inclusion of a penal provision in the body of the Act brings it within the 
purview of Entry No. 1 in List III, then I would request your Lordship to reconsider 
your judgment. The Prohibition Act is a trespass on the Federal List. A penal 
provision by itself would not make it- a topic of legislation under criminal law. 
It is one thing to make a thing penal offence. It is another to make use of criminal 
law for assuming control over that thing: Devolution of Government of India 
Rules; Untted Provinces v. Governor-General*; The United Provinces v. Atiqa 
Begum? and Governor-General in Counctl v. Province of Madras.* 


[GAJENDRAGADKAR J. But the cases cited deal with conflict between entries in 
different lists and not in the same list. ] 


Engineer. It was by the 18th Amendment that the Congress and the State Legis- 
latures were empowered to enforce prohibition by all means in America. 


[TenpoLKAR J. Even so, why it may not be necessary to regulate non-intoxicat- 
ing liquors for the purpose of regulating intoxicating liquors ?] 

Engineer. It must fairly and reasonably be comprehended in the entry in 
question. Fruit Juice cannot fairly and reasonably be comprebended in “intoxicat- ` 
ing liquors.” Where is the line to be drawn? Entry No. 40 in List II mentions 
alcoholic liquors for human consumption, while Entry 81 in the same List mentions 
intoxicating liquors. Thus there is a-very clear distinction in the mind of the 
Legislature between intoxicating and alcoholic liquor. 

The exemption of the armed forces from the provisions of the Act is arbitrary 
and capricious. If the military have a discipline of their own, so have the police. 
If the idea is to improve the health of the people, is it not more necessary to prevent 
the army from drinking? The army also consists of administrative personnel. 
Similarly Native State Rulers have been given freedom to use and consume liquor 
without permits or license. A classification, in order to be reasonable, must be 
reasonably cqnnected with the subject matter of legislation. I also submit that 
s. 39, exempting cargo boats, entirely offends against art. 14. 

With regard to the severability, my submission is that the whole Act is bad. 
It is one scheme, all interwoven, so far as prohibition is concerned: Look to the 
definition. The whole legislation is with regard to the definition. I submit it 
would be re-writing the definition. Take s. 189(c) which I challenge both on 
the ground of delegated legislation and also on the ground of -inequality. If 
an Act is passed with the ‘provision of inequality, the whole Actis bad. If the 
provisions in favour of foreigners, army, ruling princes, etc. were held to be void, 
would the Legislature still have enacted the Prohibition Act? 

As regards eau-de-cologne and toilet preparations, they are not meant as bever- 
ages. Restrictions on their use are not reasonable and are contrary to art. 9(Z) 
(f) and art. 19(5) of the Constitution. Restrictions must be reasonably and clearly 
connected with the objects of the Act. Every one has a right to intoxicating liquor 
for medicinal purposes. 


Seervat. The cases cited by my learned friend deal with conflict of entries in 
different Lists and not in the same List. In respect of each one entry in the list 
the Legislature’s powers are sovereign and plenary, and cannot be cut down by 
powers sovereign in respect of another entry. Where words are clear and un- 
ambiguous, there is no scope for looking into legislative practice. Devolution of 
Government of India Rules would not be useful in interpreting Government of 
India Act which contemplates a federation. Distinction between the object and 
scope of legislation is meant only for a limited purpose, i.e. for preventing a Province 
from trespassing on the Central field. Public Order is also concerned with Public 
Health. See Chapter XIV of the Indian Penal Code. A legislation may be 
justified by resort to more then one entry in the same List. There is presumption 
in favour of the validity of the Act. Adefinition would also be justified by referring 
it to more than one entry: Manikkasundara Bhattar v. Nayudu® ahd The United 
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Provinces v. Atiqa Begum”! “Due process” cleuse and the 5th Amendment in the 
American Constitution are equivalent toart. 19(f) of our Constitution. Legislation 
with regard to intoxicating liquors was justiced in U.S.A. under police power. 
The principle is: Do not use your property so as to injure other’s. ‘The freedom 
of man is freedom in society. If the Legislature determines that alcoholic liquors 
lead to immorality and that unemployment breeds vices, the Legislature may 
prohibit the use of alcoholic liquors. You 2an prevent the use of innocent 
articles, if you find that their use will defeat the legislation. The dividing line 
is the experience of the Legislature and other nations. The testis: Is the classifi- 
cation so unreasonable? What is unreasonable is a question of fact depending 
upon evidence. If the right is not absolute but limited, it is not for the Legislature 
to justify the limitation. The burden is on the petitioner to prove that the 
restriction is unreasonable. No fundamental night can be absolute or unlimited. 
In U.S.A., though the right is absolute, the pene had to impose. limitations. 
A. fundamental right is a right in society conferred by society. Prohibition cannot 
be made effective unless substitutes are prohibited. The Act has specific provisions 
for issuing permits for medicinal and sacramental use of liquor. There is a reason- 
able basis for exempting the military. Their drinking is regulated by the Cantone- 
ment Act. Articles 88 and 85 of the Constitution contemplate treatment of the 
armed personnél differently from civilians. Native State Rulers have been 
exempted under art. 862 of the Constitution. Besides, by covenants, their rights 
have been preserved: Mantkkasundara Bhattar +. R. S. Nayudu;* The United Pro- 
vinces v. Atiqa Begum; Mugler v. Kansas ;4 Purity Extract & T. Co. v. Lynch; 
Ruppert x. Caffey;5 and Blackmore on Prohibition, p. 81. 

M. R8. M. Cm. adv. vult. 

H. K. 8. 

Cuaaua C, J. This is a petition by one Fram Nusserwanji Balsara who is a 
citizen of India. He has in his possession one bottle of whisky, one bottle of 
brandy (both partly used), one bottle of wine. two bottles of beer,*one bottle of 
medicated wine, one bottle of eau-de-cologne, one bottle of lavender water, and 
some bottles of medicinal preparations. He alleges that he has been accustomed 
to drink and consume foreign liquor in a moderate manner for several years past 
and is also accustomed to the use of eau-de-cologne and lavender water. He 
challenges the Bombay Prohibition Act, 1949, as being ultra vires of the State 
Legislature and being also void as contravening several of the fundamental rights 
guaranteed to the citizen by the Indian Constitution. Originally he sought by his 
petition a writ of mandamus against the Stat: of Bombay, which is respondent 
No. 1, and the Prohibition Commissioner, who is respondent No. 2, ordering 
these respondents to forbear from enforcing against him the provisions of the 
Bombay Prohibition Act. He also sought for a writ of mandamus or an order under 
s. 45 of the Specific Relief Act, ordering the respondents to allow the petitioner to 
exercise his right to possess, consume or use the articles which have been mentioned 
before. It was realised by the petitioner in the course of the argument of this 
petition that even if he were to succeed, reliefs of the nature asked for by him may 
not be available to him. He therefore sought for an amendment of the petition. 
The amendment was opposed by theAdvocate General on behalf of the respondents. 
We gave him leave to amend as we took the view that by this amendment the 
petitioner was in no way altering his cause of action. He relied on the same 
averments as were contained in the original perition and all that he asked for was 
reliefs different from thase which he had originally asked. We will consider the 


‘nature of the reliefs, and whether he is entitled to any of them, later. 


The impugned Act is Act XXVof 1949 passed by the Bombay Piovani 
Legislature as it then was. Itis both an amending and consolidating Act and it 
contains provisions for the promotion and enfcrcement of and carrying into- effect 
the policy of prohibition and also the Abkari law. The Abkari Act whica was on 
the statute book was repealed by this Act and its provisions were incorporated 

I F F. C. R. 110. 4 (1887) 128 U., S5. R. 628. 


2 ree F. C. R. 67, 81. 5 o aT S R. 192, 197 
8 [1940] F. C. R. 110. 6 (1919) 251 U.S. R. 264. 
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into this measure. It also contains new provisions putting into force the policy of 
probihition. Chapter I contains definitions of various expressions used in the 
statute and the material ones are those set out in s. 2 (22) and s. 2 (24). “Intoxicant” 
is defined as : 

*...any liquor, intoxicating drug, opium or any other substance which the Provincial 
Government may, by notification in the Official Gazette, declare to be an intoxicant”’ ;... 
“Liquor”? has an inclusive definition and it is defined as _ 

‘(a) spirits of wine, methylated spirits, wine, beer, toddy and all liquids consisting of or 
conta.ning alcohol; and 

(b) any other intoxicating substance which the Provincial Government may, by notification 
in the Official Cazette, declare to be liquor for the purposes of this Act,”... 

It will therefore be noticed that an “intoxicant” as defined by the Act is not 
merely an intoxicating liquor, but it embraces a much wider class of articles. It 
includes all liquids consisting of or containing alcohol, Chapter II deals with 
establishment with which we are not concerned. Chapter UI is headed ‘‘Prohi- 
bitions”. Section 11 makes it lawful to import, export, transport, manufacture, 
sell, buy, possess, use or consume any intoxicant only in the manner and to the 
extent provided by the provisions of the Act, any rules, regulations or orders made 
or in accordance with the terms and conditions of a licence, permit, pass or autho- ' 
rization granted thereunder. Therefore, the right to intoxicants is restricted in 
a manner laid down in this section. Then follow ss. 12 to 17 which contain pro- 
hibitions and these prohibitions extend to importing, exporting, transporting or 
possessing liquor, and consuming or using liquor. e are of course referring only 
to the material provisions in the Act. Section 28 prohibits the commending, 
solicitisig the use of, or offering any intoxicant. It further prohibits inciting or 
encouraging any member of the public or any class of individuals or the public 
generally to commit any act which frustrates or defeats the provisions of the Act, 
or any rule, regulation or order made thereunder. Section 24 prohibits the 
printing or publishing in any newspaper, news-sheet, etc. any advertisement 
which commends, solicits the use of or offers any intoxicant and which is also 
calculated to encourage or incite the committing of a breach or evasion of the 
provisions of the Act. Chapter IV deals with control, regulation and exemptions. 
Section 25 gives the power to the Provincial Government to exempt from the 
provisions of the Act any preparation containing alcohol not exceeding a specific 
percentage by volume. Under s. 81, any person or institution may be granted a 
permit for the manufacture, export, import, transport, sale or possession of 
liquor for a bona fide medicinal, scientific, industrial or such like purpose. Sec- 
tion 88 deals with trade and import licences. Section 87 authorizes the Provincial 
Government to sell foreign liquor to the managers of dining cars on railways and 
captains of coasting steamers. Section 89 empowers the Government to permit 
the use or consumption of foreign liquor on cargo boats, warships and troopships 
and military and naval messes and canteens, on such conditions as may be speci- 
fied in the notification published in the Official Gazette. Section 40 deals with 
general permits which may be issued by Government. It authorizes the issue of 
a permit to a person who is not a minor and whose health would be seriously and 
permanently affected if such person was not permitted to use or consume liquor. 
It also authorizes the issue of a permit to a person who was either born and brought 
up or domiciled in any country outside India where such liquor was generally 
used or consumed, and further to a person who was in the Register of Foreigners 
under the Registration of Foreigners Act and who was not domiciled in the Domi- 
nion of India. But inthe last two cases the it would only be issued provided 
he has been residing and intends to reside in India temporarily and that he has a 
fixed and settled purpose of making his sole and permanent home in any country 
outside India and that such person has been ordinarily using or consuming liquor. 
“Temporary residence” of persons falling in the last two cases is defined as a 
period of residence not exceeding six months. Under s. 48, the holder of a permit 
is not permitted to allow the use or consumption of any part of the stock held by 
him under the permit to any person who is not the holder of such a permit, nor is 
he permitted to drink in a public place, or in the rooms of a hotel, or institution to 
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which the public may have access. Section 4+ deals with licences to be issued to 
clubs. Section 46 authorizes the use of liquor for sacramental purposes under the 
conditions laid down in that section. Section 46 provides for visitors’ permits to 
persons who visit the Province fot a period not more than a week. Section 52 
authorizes the Government to grant permits iz cases other than those specifically 
provided under any of the provisions of the Act. Sections 58 provides that all 
licences, permits, passes or authorizations grarted under the Act shall be in such 
form and shall, in addition to or in variation or substitution of any of the conditions 
yrovided by the Act, be subject to such conditions as may be prescribed and shall 
he granted on payment of the prescribed fee. This is therefore a general section 
applying to all permits or licences to be issued under the Act. It contains a 
proviso which is to the effect that permits, licences, etc. shall be granted only on 
the condition that the holder thereof undertakes, and in the opinion of the officer 
authorized to grant the licence, permit, pass or authorization, is likely to abide 
by all the conditions of the licence, permit, pass or authorization and the provi- 
sions of the Act and not to do anything which would have the effect of directly or 
indirectly defeating or frustrating the object and purposes of the Act. Section 54 
deals with cancellation or suspension of licences and permits. Chapter V deals 
with mbowra flowers, and Chapter VI deals with the control and regulation of 
molasses, with which we are not concerned. Chapter VII deals with offences 
and penalties. Under this chapter, the contravention of the vailous provisions 
of the Act to which we have referred is mac2 penal. Chapter VIII deals with 
excise duties. Chapter LX is procedural. Under s. 186 power is given to a 
Prohibition Officer not below the rank of the Commissioner and Collector and any 
police-officer not below the rank of the Suzerintendent of Police in Greater 
Bombay or the Deputy Superintendent of Pol:ce elsewhere, if he is satisfied that 
any person is acting or is likely to act in a menner which amounts to a prepara- 
tion, an attempt, an abetment, or a commission of any of the offences punishable 
under s. 65 or 68, to arrest or cause to be arrested such person without warrant 
- and to direct that such person shall be committed to custody for a period not 
exceeding fifteen days. Sub-section (2) empowers the Provincial Government, 
if it is satisfied that any person including a person arrested under sub-s, (7) was 
acting or is likely to act in the manner specitied in sub-s. (1), to make an order 
—(a) directing that he be detained. Sub-clause (a) has been subsequently delet- 
ed by the Adaptation of Laws Order issued ky the President after the Constitu- 
tion came into force. By sub-el. (6) the Provincial Government may direct that he 
shall not be in any area or place in the Province as may be specified in the order. 
Sub-clause (c) may direct him to reside or remain in such place or within such 
area as may be specified in the order. Sub-clause (d) may require him to notify 
his movements. By sub-clause (e) the order may impose upon him restrictions 
in respect of his employment or business or association or communication with 
other persons and in respect of his activities in relation to the dissemination of 
news or propagation of opinion. By sub-cl. (f) his possession of any article may be 
piohibited or restricted. Sub-section (4) has also been deleted by the Adapta- 
tion of Laws Order. Sub-section (5) provides for removal of a person from one 
place to another. Sub-sections (6) and (7) nave been deleted. Sub-section (8) 
provides for penalty for contravention of anv order issued under s. 186. Sub- 
section (9) provides for communication of groznds to the person detained. Sub- 
section (11) provides that any order made under this section shall not be called in . 
question in any Court, except on the ground that the procedure laid down in this 
section was not followed. Chapter X deals with appeals and revision. Chapter 
XI contains miscellaneous provisions. Suk-clause (c) of s. 189 enables the 
Provincial Government to “exempt any person or institution or any class of persons 
or institutions from the observance of all or any of the provisions of this Act, 
or any rule or regulation or order made thereunder.” These broadly are the 
material provisions of the Act with which we are concerned in this petiticn. 

It is contended by Mr. Engineer that the Act, to the extent that it makes pro- 
visions with regard to use, consumption and possession of liquids which may 
consist of or contain alcohol, but which are not intoxicating liquors, was beyond 
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the competence of the Provincial Legislature to enact. The Act was passed under 
the Government of India Act of 1985 and we have to turn to the provisions of 
that Act in order to determine what was the legislative competence of the Provin- 
cial Councils set up under that Act. The legislative competence is to be decided 
with reference to List II and List IM in sch. VII of the Act. Now, in construing 
the various entries in this List, certain basic facts have to be borne in mind. The 
‘Government of India Act gave to India a Federal Constitution with well defined 
legislative powers for the Centre and the Provinces and also a field of legislation 
with concurrent powers for both. The Provincial Legislature within the ambit of 
its own powers was sovereign and the powers conferred were to be construed 
as plenary powers. As far as possible an attempt was to be made to reconcile the 
various entries in the List, and in interpreting any particular entry the widest import 
‘was to be given to the language used by Parliament. The attempt of Parliament 
was to exhaust all spheres of legislative activity by enumerating all conceivable 
topics of legislation in the three Lists. It was the duty of the Court to make 
every effort, when a piece of legislation came up befcre it for consideration, to find 
that power to legislate had been conferred upon the appropriate Legislature under 
one or the other entry in one of the three Lists. Section 104 which dealt with 
residual powers of legislation was rarely to be resorted to. The Court had to 
‘lean towards a construction which supported the legislative competence of the 
Legislature rather than one which assumed that Parliament had overlooked 
a particualr topic of legislation and had left it to be dealt with by the Governor 
General under s. 104. Further, it was not necessary that the impugned legisla- 
tion should be referable to one specific entry in the List. It was sufficient if 
legislative competence could be deduced from the relevant List or Lists taken as 
a whole. 

We wish to make it clear at the outset that the competence of the local Legis- 
lature to pasg a measure to enforce prohibition of intoxicating drinks is not in 
question, but the extent of its power is to be determined by a reference to the 
items in List IL or WI under which such legislation may fall. It is common 
ground between the contesting parties that the Act falls within the scope of 
Items 29, 81, and 40 in List II, viz. production, supply and distribution of goods ; 
intoxicating liquor and narcotic fais ; and excise duties respectively. The 
Act in the main deals with excise duties and with prohibition. So far as excise 
duties are concerned, there is no dispute that the Legislature has power to enact 
that portion of the Act under Item 40 of List II. So far as prohibition is concerned, 
broadly speaking the Act deals with manufacture, import, export, sale, purchase, 
possession, use and consumption of certain articles. Of these the provisions 
relating to manufacture, sale and purchase are not challenged at all as they fall 
either within Item 29 or Item 81 or are incidental to Item 40. The provisions 
relating to import and export are challenged as being calculated to prohibit or 
restrict inter-state commerce and the provisions relating to possession, use and 
consumption of intoxicating drinks or narcotic drugs are not challenged, but those 
relating to other articles which are not intoxicating drinks or narcotic drugs are 
challenged as being outside the competence of the local Legislature. Legisla- 
tive rs ee in that regard must be found either in Item 81 or in some other 
items in List II or List MI. 

Now turning to Item 81, it is in the following terms: 

“81. Intoxicating liquors and narcotic drugs, that is to say, the production, manufacture, 
possession, transport, purchase and sale of intoxicating Hquors, opium and other narcotic drugs, 
but subject, as respects opium, to the provisions of List I and, as respects poisons and 
dangerous drugs, to the provisions of List IN.” 

It is necessary to consider the scope of this item under which in any event the Act 
admittedly falls. In the first instance the words, ‘that is to say” have been con- 
strued-by the Federal Court as being merely illustrative and not words of limita- 
tion. (See The United Provinces v. Atiqa Begum, Bhola Prasad v. The King-Eemperor* 
and Manikasundara Bhattar v. R.S. Nayudu.?) That being so, with reference to Item 


1 [1940] F. C. R. 110, 184. 8 [1046] F. C. R. 67, 84. 
2 [1942] F. C. R. 17, 25-26. 
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81 Sir Maurice Gwyer C. J. in Bhola Prasad’s case observed as follows (p. 25): 

“... A power to legislate ‘with respect to intoxieating liquors’ could not wellbe expressed 

in wider terms,’’...” 
Therefore, the Provincial Legislature has ample authority to legislate regarding any 
aspect of intoxicating liquors or narcotic drugs, as the sovereignty of the Local 
Legislature in the sphere of legislation assigned to it is not in question, since the 
decision of their Lordships of the Privy Council in The Queen v. Burah 

We have next to consider the scope of the words “intoxicating liquor’. In the 
first instance “liquor” ordinarily means a strong drink as opposed to a soft drink, 
but it must in any event be a beverage which is ordinarily drunk. In the second 
place, the use of the word “intoxicating” in Item 81 in contradistinction to the use 
of the word “alcoholic” in Item 40 (a) as qualifying the word “liquor” is very 
significant. We may also point out that in the White Paper Item 26 which 
corresponded to Entry 81 used the word “alcoholic”? liquors which heve in the 
Government of India Act been changed into ‘ intoxicating’ liquors. Therefore it 
is apparent that from the class of alcoholic drinks non-intoxicating -drinks are 
excluded by this entry. Thirdly, medicinal and toilet preparations containing 
alcohol which are found in Entry 40 (c) are neither liquor nor intoxicating and 
therefore they are obviously excluded from the scope of Item 31. 

Bearing these limitations in mind the sovereignty of the Local Legislature is 
restricted to the sphere so circumscribed. This sovereignty carries with it the — 
power to legislate with regard to all ancillary and subsidiary matters. Sir Maurice 
Gwyer C. J. in Atiqa Beguim’s case observed (p. 184) : 

“None of the items in the Lists is to be read in & narrow or restricted sense, and each 

general word should be held to extend to all ancillary or subsidiary matters which can fairly- 
and reasonably be said to be comprehended in it.” 
It is urged by the Advocate General that the prohibition of possession, use and. 
consumption of certain articles, which are not intoxicating drinks gis justified as. 
being ancillary tc the prohibition of intoxicating drinks and for that purpose he 
has relied on several decisions of the Supreme Court of the United State of America 
in relation to legislation for the enforcement of prohibition of intoxicating be~ 
verages. 

Before dealing with these decisions we would like to point out that in applying. 
these decisions to India two factors must be constantly kept in mind. Prohi- 
bition of intoxicating liquors became a part of the American Constitution by the 
Eighteenth Amendment and s. 2 of that Amendment specifically empowers both 
the Congress and the several States to pass “appropilate legislations” to enforce- 
prohibition. ‘Therefore, in the legislations enacted for the purpose neither the 
Congress nor the State Legislatures were enacting a law merely on a topic assigned 
to them and their bower of legislation was not limited to any particular topic. 
Moreover, as in the United States of Ameriza specific legislative powers are 
assigned to the Congress and the residuary powers vest in the State Legislatures, 
the States have a general police power “to protect any social interests which are 
sufficient to warrant delimiting personal liberty therefor.” (See Willis on Con- 
stitutional Law, p. 721). The, Provinces in India under the Government of India 
Act, 1985, have police powers only inso far as they relate to the matters over which 
they have legislative competence. Therefore what is incidental to the power of 
legislation conferred by any entry in any List in the seventh schedule of the 
Government of India Act must, in our opinion, be determined by the test laid down. 
by Sir Maurice Gwyer C. J. in Atiga Begum’s case, although the decisions of the- 
Supreme Courts of America may afford some guidance in that behalf. 

Coming now to the decisions of the Suprems Court of America, in Selzman v. 
United States? s. 4 of the National Prohibition Act, which forbade the sale of dena- 
tured alcohol for beverage purposes or under circumstances from which the seller 
may reasonably infer the intention of the purchaser to use it as a beverage was 
challenged on the ground that the Eighteenth Amendment does not give to the- 
Congress authority to prevent or regulate the sale of denatured alcohol which is. 


1 (1878) 8 App. Cas, 889. 2 ‘1924) 268 U. S. R. 466. 
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not a beverage although intoxicating. Taft C. J. in dealing with this conten- 
tion Observed (p. 468): 

...The power of the Federal government, granted by the 18th Amendment, to enforce the 
prohibition of the manufacture, sale and transportation of intoxicating liquor, carries with it 
power to enact any legislative measures reasonably adapted to promote the purpose. The 
denaturing in order to render the making and sale of industrial alcohol compatible with the 
enforcement of prohibition of alcohol for beverage purposes is not always efiective. The igno- 
rance of some, the craving and the hardihood of others, and the fraud and cupidity of still others, 
often tend to defeat its object. It helps the main purpose of the Amendment, therefore, to 
hedge about the making and disposition of the denatured article every reasonable precaution and 
penalty to prevent the proper industrial use of it from being perverted to drinking it. The con- 
clusion is fully supported by the decisions of this court in Ruppert v. Caffey,) and Rhode Island v. 
Palmer? See also Hulh v. U. S. A. 295 Fed. 85.” 

Far from establishing that the Legislature may prevent the legitimate use of 
non-beverages, the case only establishes that the noxious use as a beverage of the 
articles, the primary use of which is innocent and legitimate, may be forbidden. 

The next case relied upon is Purity Eatract & T. Co. v. Lynch’. The statute 
of Mississippi prohibited the sale of malt liquors. The plaintiffs were manufac- 
turers of a beverage “‘poinsetta’’ and had given the sole selling rights to the defen- 
dant for five years in Hinds country, Mississippi. The defendant repudiated the 
contract on the ground that it was unlawful to sell “poinsetta”. The suit was 
filed to enforce the contract. The plaintiffs challenged the validity of the statute 
inter alia on the ground that it deprived the plaintiffs of their liberty and property 
without due process of law and thus violated the 14th Amendment. The charac- 
teristics of “‘poinsetta’’ were agreed between the parties to be as follows (pp. 197- 
199) : 

**... it is composed of pYre distilled water to the extent of 90.46 per cent, the remaining 
9.55 per cent being solids derived from cereals, ‘which are in an unfermented state, and are 
wholesome and Qutritious’; that ‘it contains 5.78 per cent of malt, and is sold as a beverage’; 
that it does not contain either alcohol or saccharine matter being manufactured in such a manner 
under a secret formula obtained from German scientists as to bring neither into its compo- 
sition ; that it is not intoxicating ; that its taste and odour are distinctive ; that its appearance 
is such that- ‘it would not probably ke mistaken for any intoxicating liquor’; and that it ‘cannot 
be employed as a subterfuge for the sale of beer, because it is bottled in a distinctive way, and its 
name blown in each bottle which contains the beverage’. It is further agreed that ‘the United 
States Government does not treat Poinsetta as within the class of intoxicating liquors, and doea 
not require anything to be done with reference to its sale’.”’ 

Huges J. in delivering his opinion observed as follows (p. 201): - 

“That the state, in the exercise of its police power, may prohibit the selling of intoxicating 
Yquors, is undoubted.:.It is also well established that, when a state exerting its recognized 
authority, undertakes to suppress what it is free to regard as a public evil, it may adopt such 
measures having reasonable relation to that end as may deem necessary in order to make its 
action effective. It does not follow that because a transaction, separately considered, is inno. 
cuous, it may not be included in a prohibition the scope of which is regarded as essential in the 
legislative judgment to accomplish"a purpose within the admitted power of the Government..., 
With the wisdom of the exercise of that judgment the court has no concern; and unless it clearly 
appears that the enactment has no substantial relation to’a proper purpose, it cannot be that 
the limit of legislative power has been transcended. To Héld otherwise would be to substitute 
judic al opinion of expediency for the will of the legislature,—a notion foreign to our constitu. 
tional system.” 

Then again the learned Judge observed as follows (p. 204) :— 

“It was competent for the legislature of Mississippi to recognise the difficulties besetting the 
administraton of laws aimed at the prevention of traffic in intoxicants. It prohibited. among 
other things, the sale of ‘malt liquors’. In thus dealing with a class of beverages which, in 
general, are regarded as intoxicating, it was not bound to resort to a discrimination with respect 
to ingredients and processes of manufacture which, in the endeavour to eliminate innocuous 
beverages from the condemnation, would facilitate subterfuges and frauds and fetter the enfor- 
cement of the law. A contrary conclusion, logically pressed, would save the nominal power 
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while preventing its effective exercise. The statute establishes its own category. The question 
jn this court is whether the legislature had power to establish 1t. The existence of this power, 
as the authorities we have cited abundantly demons:rate, is not to be denied simply because 
some innocent articles or transactions may be found within the prescribed class. The inquiry 
must be whether, considering the end in view, the statute passes the bounds of reason and assumes 
the character of a merely arbitrary fiat. 

That the opinion is extensively held that a general prohibition of the sale of malt liquors, 
whether intoxicating or not, 18 a necessary means to the suppression of trade in intoxicants, 
sufficiently appears from the legislation of other statea and the decision of the courts in its con- 
struction....We cannot say that there is no basis for this widespread conviction 

The state, within the limits we have stated, must decide upon the measures that are needful 
for the protection of its people, and, having regard to zhe artifices which are used to promote the 
sale of intoxicants under the guise of innocent beverages, it would constitute an unwarrantable 
departure from accepted principle to hold that the prohibition of the sale of all malt liquors, 
including the beverage in question, was beyond its reserved power.” - | 

Here again the prohibition was as to its use as a beverage but the prevention of 
the legitimate use of a non-beverage appears to us (to adopt the words of Huges 
J.) “to pass the bounds of reason and assume the character of a merely arbitrary 
fiat.” 

In Ruppert v. Coffey an action was brought by a brewer manufacturing beer 
containing more than half per cent, to one percent. alcohol by volume contending 
inter alia that the war time prohibition Act confined the prohibition to intoxicat- 
ing drinks and the Volstead Act which purported to extend the prohibition to 
non-intoxicating beverages was wlira vires of the Congress. Brandeis J. dealing 
with this contention observed (p. 282) : 

“First; May the plainuff show as a basis for relief that the beer manufactured by it with 
alcoholic content not greater than 2.75 per centum in weight and 3.4 per centum in volume 18 
not in fact intoxicasing ? The government insists thet the fact alleged is immaterial since the 
passage of the Volstead Act, by which the prohibition of the manufacture and sale is extended to 
all beer and other malt liquor containing as much as 4 of 1 per centum of alcohof by volume.” 
The learned Judge then reviewed the legislation in the different States and the 
decisions of the Courts and observed (p. 288) : 

‘“Phe decisions of the courts as well as the action of the legislatures make it -clear—or, at 
least, furnish ground upon which Congress reasonably might conclude—that a rigid classification 
of beverages is an essential of either effective regulat-on or effective prohibition of intoxicating 
liquors.” 

These ‘cases, in our opinion, establish that the Legislature may in order to enforce 
prohibition of-intoxicating drinks. prohibit the possession, use and consumption 
of any drinks however small the precentage of alcohol in them and whether they 
are in fact intoxicating or not, but it cannot prevent the possession and legitimate 
use of non-beverages and medicinal and toilet preparations containing alcohol. 
It may if it thinks fit prohibit their use for noxious purposes, viz. for use or 
conversion for use as a substitute for an intoxicating drink. 

The Advocate General has contended that 1t is necessary to have such provisions 
in the Act in order to make the scheme water-tight. Such a contention cannot be 
sustained. In Atlantic Smoke Shops, Lid. v. Conlon! the facts were that by the 
New Brunswick Tobacco Tax Act, s. 4, a duty was enforced on all tobacco purchased 
for consumption at a retail sale. Section: provided that if any tobacco was 
imported into the Province for private consumption duty would have to be paid 
on it. This section was challenged on the ground that it was ultra vires of the 
Legislature. It was obviously a section intended to guard against methods of 
evasion of tax imposed by s. 4, Viscount Simon in delivering the judgment 
observed as follows (p. 8): - . 

“the validity of section 5 must be judged according to its terms and, if its enactment by 
the provincial Legislature be beyond the powers of that legislature, it cannot be justifled on 
the ground that it is needed to make the whole scheme water-tight.” 

Therefore, we are of the opinion that although the Legislature may while legislating 
under Item 81 prevent the consumption of non-intoxicating beverages and also 
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prevent the use as drinks of alcoholic liquids which are not normally consumed 
as drinks, they cannot prevent the legitimate use of alcoholic preparations which 
are not beverages nor the use of medicinal and toilet preparations containing 
alcohol. 

It is further urged by the Advocate General that the Act also falls within Item 
No. 1 in List II “ Public Order,” Item No. 14 in List II “ Public Health,” Item 
No. 1 in List II “Crimes,” and Item No. 27 in List IOI “Welfare of Labour.” This 
of course is strongly disputed by Mr. Engineer. We do not think it necessary to 
decide whether the Act falls within any ofthese items, because even if ıt does, ıt 
is difficult to see how it will help the Advocate~General to support the legislation 
in so far as it forbids the legitimate use of non-beverages or of medicinal or toilet 
preparations containing alcohol, fer such use cannot in our opinion offend against 
public order, public health, or welfare of labour, and it would be improper to convert 
it into a crime. ; 

Reference was made in the course of the arguments relating to the legislative 
competence to art. 47 of the Constitution which lays down that it shall be a directive 
principle of the State policy “to endeavour to bring about prohibition of the 
consumption, except for medicinal purposes, of intoxicating drinks and drugs 
which are injurious to health.” Now s. 87 of the Constitution provides that the 
directive principles are “fundamental in the governance of the country” but 
are not enforceable by any Court. They are in the nature of instrument of instruc- 
tions which both the Legislature and the executive are expected to respect and to 
follow, but they do not confer any legislative competence ona Legislature in respect 
of any matter over which it has no competence. In any event, the Act we have to 
‘consider was passed by the Local Legislature long before the Constitution came 
into force, and can only be said to carry out in advance this particular directive 
principle of State policy. We may point out that in doing so the Act appears to 
have gone beyond the scope of the directive inasmuch as it does not prima facie 
appear to havé made adequate provision for allowing the use and consumption 
of intoxicating drinks for medicinal purposes. Section 81 of the Act which 
authorises the Provincial Government to issue licenses inter alia for medicinal 
purposes is restricted only to manufacture, export, import, transport, sale or 
possession of liquor and the proviso to that section provides that any person who 
obtains liquor for bona fide medicinal purposes from such a license holder does not 
need a permit to possess it; but neither such person nor the permit holder appears 
to have been empowered to use or consume such liquor. The Bombay Foreign 
Liquor Rules, 1950, do contain a provision under r. 68 for a permit to keep two 
drams of brandy or rum for use in an emergency, but sub-s. (7) contains a somewhat 
extraordinary provision that the permit holder shall not allow the use of such 
brandy or rum to anyone but a member of his household even in an emergency. 
If a citizen is impelled by considerations of humanity to help a fellow citizen in an 
emergency, he must be prepared to undergo the penalty prescribed by the Act 
for a breach of the law. Surely if brandy orrum has a legitimate medicinal use 
in an emergency, we find it difficult to believe that an enlightened Government 
should wish to forbid a permit holder to allow a needy person the use of rum or 
brandy in an emergency if such person does not appen to possess it. There can in 
such a case be no fear of the abuse of the permit because the quantity allowed to 
the permit holder under the rules is so small that he is not likely to offer any part 
of it wantonly to a neighbour except for reasons of humanity. 

We might briefly notice the contention urged by Mı. Engineer that the provisions 
relating to import and ‘export are void. It was urged that the Provincial Legisla- 
ture had no power to pass legislation which is calculated to prohibit or restrict 
inter-state commerce, and our attention was drawn to several provisions of the 
Act which if given effect to would interfere with commerce between one State and 
another of our Union. A reference to s. 297(Z) of the Government of India Act 
makes the position with regard to inter-state commerce perfectly clear. It is 
only when the Provincial Legislature is dealing with Entries 27 and 29 relating to 
trade and commerce within the Province and the production, supply and distribu- 
tion of commodities that the Legislature has no power of prohibiting or restricting 
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the entry into, or export from, the Province of goods of any class or description. 
Implicit in this prohibition is the competence of the Legislature to affect inter-state 
commerce when it is legislating in respect of entries other than Entries 27 and 29. 
When it is so legislating its powers are plenary and in the exercise of those powers 
it may even affect inter-state commerce. The same view of the law was taken 
by the Federal Court in Bhola Prasad v. The King-Emperor.. We, therefore, hold 
that the impugned piovisions relating to export and import are intra vires of the 
Legislature. 

The next question that we have to consider is whether any provisions of the 
Prohibition Act violate the fundamental rights secured to the citizens by the 
Constitution. In considering this question certain principles have to be borne m 
mind. While the. Court must always be vizilant to prevent any encroachment 
by the Legislature upon fundamental rights which have been guaranteed, it must 
also remember that it is not a third chamber sitting in judgment on the policy laid 
down by the Legislature and which has been embodied in the Jegislation which it 
is considering. However repugnant any legislation may be to the conception 
which the Court has of what is right and wrong, and however drastic the provisions 
of such legislation may be, if it does not in fact contravene any of the articles of the 
Constitution which lav down fundamental rights, then it would be the duty of the 
Court to uphold such legislation. Theline to be drawn between the powers of the 
Legislature and the powers of the Court may sometimcs be indistinct and uncertain, 
but that a line exists must never be forgotten. The powers conferred upon the 
Courts of law bv our Constitution are immense, but the very immensity of those 
powers must require of us a wise and unfailing restraint. 

The first challenge to the impugned legislation is that it contravenes art. 14 of 
the Constitution. That article is headed “ Right to Equality ’ and provides that 
the State shall not deny to any person equality before the law or the equal protec- 
tion of the laws within the teiritory of India. The following art. 15 deals with 
discrimination, and it refers only to citizens, ard the discrimination guarded against 
is on grounds only of religion, race, caste, sex, place of birth or any of them. On 
the other hand, art. 14 gives the protection of equality to all persons who are 
subject to the laws of India. In effect art. 14 means that all laws must operate 

equally upon all persons. This ideal is not always possible to attain in practice. 
Considerations of administrative convenience, the hard facts of life, the fact that 
all persons are not equalin their physical or mental capacity, compel the Legisla- 
ture to make classifications and pass laws which operate unequally upon different 
individuals and classes of citizens. Although it is for the Legislature to determine 
what classification to make, the classification must have a reasonable and just 
relation to the subject of the particular legislation, or, as it has been differently 
put, differences made by the Legislature must be pertinent to the subject in respect 
of which the classification is made. The Legislature may not extend the law to 
all classes which it may reach. It may proceed step by step and apply the law by 
stages. It may make territorial distinctions for administrative convenience. 
But whenever a class is excluded from the operation of the law, 1t must be possible 
for the Court to say that there could be some reasonable basis for the exclusion 
of that class. In the Prohibition Act, the main test laid down by the Legislature 
for the issue of permits by s. 40(Z)(a) and (b) isthat the permit holder should not be 
a minor and that the health of such person would be seriously ‘and permanently 
affected if such person was not permitted to use or consume liquor. In view of 
the policy that the Legislature wished to carry out from its point of view, this isa 
perfectly reasonable basis. The Legislature wanted complete prohibition of the 
use and consumption of liquor except on grounds of health. Therefore, the only 
class which would be excluded from the operation of the law would be the class 
whose health demanded that they should continue to drink. Another class to 
whom permits may be given under s. 46 are visitors who visit the Province for a 
period of not more than a week. Here again there is a reasonable basis for classi- 
- fication, for, the Legislature may well want to exclude from the operation of the 
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rohibition law persons who are mere birds of passage in this Province. We must, 

owever, point out in this connection that the Government of Bombay have, by 
the Bombay Foreign Liquor Rules, 1950, r. 67, provided for the issue of tourist 
permits to foreigners only and not to Indian visitors from other Provinces. In 
our opinion there is no justification whatever for such discrimination. Section 46 
applies alike to Indian visitors as to foreign Visitors and it is on that basis that we 
consider the classification reasonable. Then we have two classes who have been 
treated in the Act on a different basis. The first class under s. 39 is of cargo 
boats, warships, troopships and military and naval messes and canteens, and the 
second class under s. 40(c) is of persons either born or brought up or domiciled in 
any country outside India where liquor is generally used or consumed, and foreign- 
ers. But in both these cases their residence in India must be temporary and they 
_ must have a fixed and settled purpose of making their sole and permanent home in 
any country outside India and they must have been ordinarily using or consuming 
liquor. We should first like to deal with s. 89. The first thing to notice is that the 
section does not contemplate a license for sale of liquor as in the case of a hotel 
under s. 85, ora railway dining car, or a coasting steamer under s. 87, or a passenger 
ship under s. 88, or a club under s. 44. In the case ofall such licenses presumably 
the person wishing to drink would have to be a permit holder. But s. 89 con- 
templates the issue of a permit for the use or consumption of foreign liquor which 
can only be described adequately as a cumulative permit for drinking for all persons 
found on cargo boats etc. As such, prima facie, there appears to be no logic or 
reason behind the provision. There is little in common between cargo boats 
on the one hand and warships, troopships or military and naval messes and 
canteens on the other ; nor is it easy to see why cargo boats are treated differently 
from coasting steamers or passenger ships. If the former remain in the territorial 
waters of the State for a short time, equally so do the latter. Indeed no attempt 
has been made by the learned Advocate General to suggest any reason to justify 
the privilege sought to be conferred on cargo boats. We may next take the class 
represented by the expression “military messes.” A military mess resembles a 
club, and whereas no permits can be issued to a civilian club, a military mess has 
been put on a different footing. Is there any justification for this distinction ? 
It has been strongly pressed upon us by the Advocate General that the Legislature 
was perfectly right in treating the army as a separate class and making exemptions 
in its favour which it would not make in favour of civilians. This is an argument 
of far-reaching effect which we must carefully consider. It must be borne in 
mind that ours is not a military State andthe army is not recognised as a separate 
entity under our Constitution entitled to special rights and privileges. It is 
governed by the ordinary law of the land and claims the same rights and is 
subject to the same obligations as the ordinary citizens. The directive contained 
in art. 47 of the Constitution applies as much to the military as to the civilian 
population. Therefore, in order to uphold this classification we have to discover 
some reasonable basis upon which it can be said to have been based. Has this 
classification any reasonable relation to the subject of the legislation we are 
considering, viz. the use and consumption of liquor? The Advocate General 
has argued that the army is a special class doing a special kind of work and having 
its own rules of discipline. But the mere fact that the army is a special class 
does not justify it being differently treated under the law. What the Advocate 
General has got to satisfy us is that there is something about this special class which 
could conceivably justify the Legislature in giving it special rights with regard to 
the use and consumption of liquor. If the Prohibition Act is a measure for social 
reform and public welfare, then there does net seem to be any reason whatsoever 
for exempting from its operation a section of the citizens of India. Why should 
the army not conform to standards of social reform laid down by the Legislature 
as much as the civilian population? Why must the army be permitted to do 
something which is opposed to public welfare? With regard to the argument 
that the army is governed by its own discipline, we failto see how such an argument 
could be advanced in support of this classification. The Police force is also subject 
to rigorous discipline, but the use and consumption of foreign liquor has not been 


822 THE BOMBAY LAW REPORTER, [VOL, LII, 


allowed to them. The more disciplined the army is the easier would it be to 
enforce the prohibition law against it. It is also suggested that by reason of the 
discipline in the armed forces of the State those who resort to military or naval 
canteens and messes may be trusted to drmk moderately. This consideration 
appears to us to be wholly outside the scope of the Act. It is not a Temperance 
Act but a Prohibition Act, and in any event, if those who drink moderately are to: 
be allowed to drunk, a considerable body of educated and respectable people accus- 
tomed for years to western ways of life and who have disciplined themselves to. 
drink in moderation would certainly have to be given a permit which they cannot 
get under the Act. Surely it cannot be suggested that discipline imposed from 
without is any more effective than discipline voluntarily imposed on oneself. 
It is then suggested that the army is an Al India service and those belonging to it 
who are stationed in the State of Bombay aze liable to be transferred elsewhere. 
That argument equally applies to other All India services like the railways, post 
and telegraph, :ncome-tax, Indian administrative service, etc. We could have 
well understood if the Legislature had applied the test of temporary residence. 
In that case a much larger class than the army would have come within its purview. 
It is well settled that if you create a class by reason of a particular qualification, 
then you must include in that class all those who satisfy that qualification. It is 
also suggested that special sympathy must be shown to the army as it undertakes 
on behalf of the ccuntry a type of work whica endangers life and limb. We have 
the greatest admiration for Ae brave and gallant men who join the forces. But 
there are people in many other walks of life who also do work which may involve 
risk to life. And we are not aware that any war is going on on the frontiers of 
the State of Bombay which may call for a spezial treatment in respect of the army. 
As the exemption 1s worded in s. 89, it is restricted to military messes. If the 
basis of the classification is that a club which is not open to the public and which 
has its own rules and regulations should be exempted from the prohibition law, 
then it is difficult to understand why that exemption should be restricted to 
military clubs and not to civilian clubs as well. This classification therefore, 
in our opinion, offends against art. 14 of the Constitution and is void. The same 
argument would apply to naval and military canteens and same is the position 
with regard to warships and troopships. It was sought to be argued that permits 
are to be granted under s. 89 on such conditions as may be specified by the Pro- 
vincial Government, and it was suggested that there would be nothing to prevent 
the Government from imposing a condition as to health similar to the one contained 
in s. 40(b). That argument is obviously fallazious because in the first instance the 
section does not contemplate the issue of permits to individuals, and, secondly, 
if the intention of the Legislature was that the classes mentioned in s. 89 should only 
get permits on ground of health, then there was no reason whatever to have a 
separate section and a separate classification -ntroduced therein. 

Turning now to the case of foreigners, on the one hand we are impressed by the 
consideration that foreigners in our country should not be placed on a different 
footing from the citizens. Before Independance we deeply resented any special 
treatment that was meted cut to non-Indians and we should have thought that 
after Independence our Legislature would make no distinction in the provisions 
of municipal laws between foreigners and non-foreigners. We are also impressed 
by the fact that the 18th Amendment of the American Constitution introducing 
prohibition in the United States made no concession in favour of foreigners and the 
prohibition law in that country was in force with the same severity against foreign- 
ers. It is also difficult to understand why foreigners who claim the equal benefit 
of our laws should not be subjected to equal obligations. A foreigner is subject to 
all municipal laws. The only exception to our knowledge is the exception sought 
to be made by the Prohibition Act, On the other hand, it may be argued that the 
State may not be interested in enforcing standards of social reform which are 
peculiar to our country upon foreigners. It may further be argued that as the 
section stands it is not all foreigners who are exempted but only foreigners whose 
residence in this country does not exceed six months. If these arguments afford 
a reasonable basis for the separate classification of foreigners, it would not be for 
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us to sit in judgment upon the policy laid down bv the Legislature. It is, therefore, 
with considerable reluctance and some hesitation that we have come to the 
conclusion that the classification of foreigners does not offend against art. 14 of the 
Constitution. But we have come to this conclusion on the basis that ‘this concession 
in favour of foreigners is subject to proviso (a) (i) read with the explanation to 
cl. (c) of sub-s. (7) of s. 40: Now it appears that by a notification No. 10484/45(c) 
dated March 80, 1950, the Government of Bombay, in purported exercise of the 
powers conferred by s. 189(c), has exgnpted persons who fall under s. 40(2)(¢) 
and who are not citizens of India from the provisions of proviso (a) (i) read with 
the explanation to cl. (c) of sub-s. (1) of s. ‘40. As pointed out hereafter we have 
come to the conclusion that s. 189(e) is ltra vires the Legislature and this notifica- 
tion is therefore ulira vires of the Bombay Government. But we wish to state 
that if this notification were good law, we would have found itdifficult to uphold 
the classification. Before we part with the case of foreigners we should like to 
pon int out a notification issued by Government on March 30 to which our attention 

been drawn. That notification exempts persons holding permits unde: cl (e) 
of sub-s. (1) of s. 40, Special permits under s. 41, o) interim permits under s. 47, 
from the provisions of s. 28(a) in so far as it relates to the offering of foreign liquor 
ito fa poche holding similar permits. This is clearly not justified. Having created 

class, having given to that class the right of obtaining a permit on grounds other 
‘hai those of health, it will be totally wrong to permit that class not to abide 
by the same provisions with regard to permits as others to whom permits have been 
given. The restriction placed by the Legislature itself on a permit-holder regarding 
the use and consumption of his stock of liquor is to be found in s. 48 under which 
the permit-holder shall not allow the use and consumption by any person who js 
not a permit-holder. That restriction must apply equally to permits issued 
under s. 40 to Indian citizens as well as foreigners, and in our opinion it is improper 
to allow a foreigner permit-holder to stand drinks to other permit holders and to 
deny that privilege to Indian permit-holders. The guarantee of equality before 
the law extends under our Constitution not only to legislation but also to rules 
and notifications made under statutory authority and evento executive orders, 
and as the notification offends against the principle of equality, itis therefore void. 
With 1egard to persons who are either born and brought up or domiciled in any 
_ country outside Todi, the positicn is similar to that with regard to foreigners 
because in their case also residence has to be temporary. 

Several decisions of the Supreme Court were relied on at the bar for the purpose 
of elucidating what is the correct test that should be laid down in order to determine 
“whether a classification is arbitrary or not and whether it offends against the 
provision of the equality of law. Certain tests were laid down by Van Devantr J. 
in Lindsley v. Natural Carbonic Gas Co and these tests were (p. 78): 

‘,.. J. The equal protection clause of the 14th Amendment (which ensures equality of 
law) does not take from the state the power to classify in the adoption of police laws but admits 
of the exercise of a wide scope of discretion in that regard, and avoids what is done only when it 
is without any reasonable basis, and therefore is purely arbitrary. 2. A classification having 
some reasonable basis does not offend against that clause merely because it is not made with 
mathematical nicety, or because in practice it results in some inequality. 3. When the classi- 
_ fication in such a law is called in question, if any state of facts reasonably can be conceived that 
would sustain it, the existence of that state of facts at the time the law was enacted must be 
assumed. 4. One who assails the classification in such a law must carry the burden of showing 
that it does not rest upon any reasonable basis, but is essentially arbitrary.”’ 

Equality of law was also defined by Mr. Justice Field of the Supreme Court in 
Barbter v. Connolly? (pp. 27-82) : 

14th Amendment, in declaring that no state ‘shall deprive any person of life, liberty or 
property without due process of law, nor deny to any person within ita jurisdiction the equal 
protection of the laws,’ undoubtedly intended, not only that there should be no arbitrary depri- 
vation of life or liberty or arbitrary spoliation of property but that equal protection and security 
should be given to all under like circumstances in the enjoyment of.ther personal and civil 
rights ; that all persons should be equally entitled to pursue their happiness and ‘acquire and 
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enjoy property ; that they should have like access to the courts of the country for the protection 
of their persons and property, the prevention and redress of wrongs, end the enforcement of 
contracts ; that no impediment should be interposed to the pursuits of anyone except as applied 
to the same pursuits by others under like circumstanc2s ; that no greater burden should be laid 
upon one than are laid upon others in the same calling and condition, and that in the admi- 
nistration of criminal justice no different or higher punishment should be imposed upon one than 
such as is prescribed to all for'like offences.” 

It is instructive to consider the next two qgses which deal with foreign corporation 
challenging the equality of the law. The first is Power Manufacturing Co. v. 
Saunders. There it was held that a foreign corporation could not be deprived 
of the equal protection of the laws by statutes permitting it to be sued in any 
county in the state, while suits against domestic corporations and individuals 
could be brought only in counties where they were found or did business or had a 
representative. Mr. Justice Yan Devantr stated (p. 498) : 

. It (that is the 14th Amendment) does not prevent a state from adjusting its legislation 
to differences i in situation or forbid classification in that connection ; but it does require that the 
classification be not arbitrary, but based on a real and substantial difference having a reasonable 
relation to the subject of the particular legislation.” 

And in Southern R. Co. v. Greene,* a franchise tax on foreign corporations which, ~ 
was not imposed upon domestic corporations was held to be bad. Mr. Justice 
Day. said (p. 417): 

. While reasongble classification is permitted, without doing violence to the equal pro- 
tection of the laws, such classification must be based upon some real and substantial distinction, 
bearing a reasonable and just relation to the things in respect to which such classification is 
imposed ; and classification cannot be arbitrarily made without any substantial basis, Arbi- 
trary selection, it has been said, cannot be justified by 2alling it classification. z 
In Radice v. New York? a New York statute prohibiting employment of women 
in restaurants of large cities between the hours of 10 p.m. d 6 a.m. was upheld 
as not arbitrary and it was pointed out by Sutherland J. (see p.*296) that the 
statute did not present a case where some persons of a class were selected for 
special restraint from which others of the same class were left free, but it was a case 
where all in the same class of.work were inc-uded in the restraint. But it was 
emphasised that the mere fact of classification was not enough to put a statute 
beyond the reach of the si laa provision of the 14th Amendment. Such classi- 
fication must not be purely arbitrary, oppressive or capricious. The inequality 
produced in order to encounter the challenge cf the Constitution must be actually 
and palpably unreasonable and arbitrary. In West Coast Hotel Company v. Parrish* 
the Supreme Court was considering a State statute authorising the fixing of reason- 
able minimum wages for women and minors. It was contended before the Court 
that the legislation in question constituted an arbitrary discrimination because it 
did not extend to men. The answer given by Chief Justice Hughes was (p. 400) : 

“This Court has frequently held that the legislative authority, acting within its proper 
field, is not -bound to extend its regulation to all cases which it might' possibly reach. The 
legislature is free to recognise degrees of harm and it may confine its restrictions to those classes of 
cases where the need is deemed to be clearest. If ‘the law presumably hits the evil where it 
is most felt, it is not to be overthrown because there are other instances to which it might have 
been applied.’ There is no ‘doctrinaire requirement’ that the legislation should be couched 
in all embracing terms.” i 
If therefore our prohibition law had confined its operation to those classes where 
the need for reform was greatest, no objection could have been taken. 

It is next contended that certain provisions of the Act offend against art. 19(Z)(a) 
of the Constitution which guarantees the right of freedom of speech and expression. 
The sections challénged are s. 28(a) and (b) and s. 24(1). Section 28(a) prohibits 
not merely soliciting the use of or the offering oZ any intoxicant, but also commend- 
ing any intoxicant and the contravention of this provision has been made penal 
under s. 75(a) of the Act. Now the expression “commend” is clearly very wide 
in its connotation, Any praise of liquor either by word of mouth or by writing 
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‘would come within the mischief of this sub-section. Even an article by a medical 
man praising the qualities of alcohol and recommending its use in certain cases 
would fall within its ew. The Legislature can only impose restrictions upon 
the freedom of sie a or expression in any law which relate to libel, slander, 
defamation, contempt of Court, or any matter which offends against decency or 
morality or which undermines the security of or tends to overthrow the State. 
In our opinion, what is sought to be prevented here does not fall within any of 
the cases enumerated in art. 19(2). The Advocate General attempted to argue 
that as according to the Legislature drinking was immoral, any recommendation 
of a,drink would offend against morality. In our opinion, the morality referred 
to in art. 19(2) is not the ad hoc morality created by the State Legislature. It is 
a morality which is accepted by all-the world or at least throughout the length and 
breadth of India. It is absurd to suggest that when drinking is permissible in the 
majority of States in India, the mere commendation of a drink would constitute 
an encroachment upon morality. The Advocate General has further argued that 
“commend” in this sub-section means the advocacy of some act which is contrary 
to the provisions of the statute. The mere praising of a drink by a person without 
that person asking his hearers to do something would not come within the expres- 
sion used by the Legislature. We see no reason why a limited meaning should be 
given to the word “commend” other than its plain grammatical meaning. In 
support of this provision the Advocate General relied on a decision of the Supreme 
Court in Gtilow v. New York. In that case advocacy of criminal anarchy was 
constituted an offence and the contention was that it encroached upon freedom 
of speech and the Supreme Court negatived that contention. What the Adocate 
General overlooks is the definition of criminal anarchy in that statute. Criminal 
anarchy was defined as the doctrine that organized Government should be over- 
thrown by force or violence or by assassination of the executive head or of any 
of the executive officials of Government or by unlawful mteans. It was the 
advocacy of this doctrine that was made penal. We do not think that it is suggest- 
ed that by a man praising drink he is advocating anything which is violent or 
subversive. Under cl. (b) of s. 28 every person is prohibited from inciting or 
encouraging any member of the public or sny class of individuals or the public 
generally from committing any act which frustrates or defeats the provisions of 
the Act or any rule, regulation or order made thereunder. It is clear that the 
incitement or encouragement may be by speech or expression. An incitement or 
encouragement is not confined to committing a breach or contravention of any 
rovision of the Act, but extends to frustrating or defeating the provision of the Act. 
our opinion, this incitement or encouragement may extend to acts which are 
perfectly lawful and which have not been prohibited by the Prohibition Act. 
It would be clearly a violation of the right of freedom of speech and expression 
to prevent a person from advocating DE which is lawful even though it 
may have the effect of frustrating or defeating the provisions of the statute. The 
Advocate General says that the Legislature is fully justified in prohibiting not 
only the direct contravention of the Act, but even the evasion of it. But this 
argument is of no_avail because evasion itself has not been made an offence under 
the statute. What has been made an offence is the incitement or the encourage- 
ment. The same considerations apply to s. 24(1)(a) to the extent that it refers to 
commending, and to cl. (b) to the extent that it refers to evasion. What we have 
just said also applies to the undertaking asked for from the applicant for a permit 
under the proviso to s. 58 that he would not do anything which would have the 
effect of directly or indirectly defeati or frustrating the objects and purposes of 
the Act, and to similar conditions ap g in the forms of all permits. 

Then there are certain provisions in the Act under s. 186 in the nature of preven- 
tive detention. Now, it is not competent to the Legislature to order preventive 
detention with regard to any class of offences. Under the Government of India 
Act under Entry No, 1 in List II, competency of the Legislature to legislate for 
preventive detention was restricted to cases where preventive detention was 
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necessary for reasons connected with the ma-atenance of public order, and under 
the Constitution under Entry No. 8 of the Ccacurrent List legislation with regard 
to preventive detention is restricted to reascas connected with the secuuty of a 
State, the maintenance of public order, or the maintenance of supphes and services 
essential to the community. It is only in these cases that a person can be detained 
without the safeguard of being produced before a Magistrate within 24 hours 
afforded to him under art. 22(2). It is clear that the prohibition law does not deal 
with maintenance of public order (a distinction has to be drawn between public- 
order and maintenance of public order), the security of the State, or the maintenance 
of supplies and services essential to the community, and therefore the provisions 
of the law to the extent that they make it possible under s. 186(/) for a police- 
officer to detain a person without being produced before a Magistrate for a period 
not exceeding fifteen days is void, apart from the question’ as to whether the 
Legislature was competent to enact this provizion. Clauses (b) and (cy of s. 136(2) 
are void as offending against cls. (d) and (e) of art. 19, theright to move {freely 
throughout the territory of India and to reside and settle in any part of the territory 
of India, as it cannot be said that the restrictions imposed by these provisions 
are reasonable restrictions in the interest of the general public. The Legislature 
may have thought it necessary to bring about prohibition ın the State, but certainly 
these extraordinary powers cannot be justified. No one has suggested that in- 
temperance in the State of Bombay has assumed such proportions that the State 
Legislature is cormpelled in the interest of the general public to violate the funda- 
mental rights secured to each citizen. Clause (£) of s. 186(2) is also void as offending 
against art. 19(Ji(g). Here again the restriccions are not in the interest of the 
general public. Clause (f) is void as being toc wide and enabling the Government 
to prohibit or restrict the possession or use cf any article. This clearly offends 
against art. 19() (f). How wide were the powers which the Legislature intended to 
confer upon the executive may be gathered from the fact that under s. 186(17) 
no order made under that section could be called in question in any Court. 

The provisions of the Act which prevent -he legitimate use of non-beverages 
and of medicinal and toilet preparations containing alcohol are also challenged 
on the ground that they offend against the mght of a citizen under art. 19(1)(f) 
of the Constitution to acquire, hold and di=pose of property. Of course, this, 
question would not arise in the view that we have taken that the Legislature is 
not competent to enact such provisions, but zssuming that we are wrong in that 
view, the question still survives as to whether these provisions offend against 
art. 19(2)(f) of the Constitution. To put it in a simple form, the question to which 
we have to address ourselves is whether the Legislature can probibit the legitimate 
use of an article which ordinarily is not drunk, merely because its use may be 
perverted for the possible purpose cf defeating or frustrating the objects and 
purposes of the Prohibition-Act. Let us take the concrete case of eau-de-cologne 
or lavender water. Their legitimate use is orly for the purpose of toilet. They 
contain spirit and it may be that an addict deprived of his drink may driok it in 
order to satisfy his thirst. Is it permissible to the Legislature under such circum- 
stances to deprive the general public of the legitimate use of eau-de-cologne or 
lavender water as articles of toilet? The Legislature may prevent the abuse of 
these articles, but can it prevent their legitimate use? It is difficult to understand 
how any restriction on the legitimate use of these articles can be in the interest of 
the general public so as to make these restrictions reasonable within the meaning 
of art. 19(5). Ifa citizen uses eau-de-cologne or lavender water for the purpose of 
toilet, he is not doing anything against public intercst. It is only when he is 
perverting their use that it may be said that he is acting against public interest. 
Therefore, in our opinion, while it was open to the Legislature to provide against 
the abuse of these articles, it was not open Lo it to prevent its legitimate use. 
But the Legislature has totally prohibited the use and possession of all hquids 
containing alcohol except under permits to de granted by Government. It is 
contended by the Advocate General that a 2itizen may possess eau-de-colonge 
or lavender water under a permit. But that is a restriction upon the right of the 
citizen to acquire, hold and dispose of property. and, in our opinion, that restriction 
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is not reasonable. The same argument applies to medicinal and toilet preparations 
containing alcohol. Therefore, we hold that to the extent to which the Prohibition 
Act prevents the possession, use, and consumption of non-beverages and medicines 
and toilet preparations containing alcohol for legitimate purposes the provisions 
are void as ofiending against art. 19(7)(f) of the Constitution even if they may be 
within the legislative competence of the Provincial Legislature. 

The next ground on which certain provisions of the Act are challenged is that 
they constitute delegation of legislation. Under s. 52 power is given to Government 
to grant licenses in cases other than those specifically provided under any of the 
provisions of the Act. Under s. 58 Government is inter alta empowered to vary 
or substitute. any of the conditions of the licence laid down in the Act, and under 
s. 189(c) power is given to Government to exempt any person or institution or any 
class of persons or institutions from the observance of all or any of the provisions 
-of the Act or any rule or regulation or order made thereunder. The policy of 
legislation has been clearly laid down by the Legislature in the Act itself. As pointed 
out by us before, the Legislature intended to grant permits ordinarily only on 
grounds of health and certain exceptions were made in the case of certain classes. 
It is always open to the Legislature to leave it to the Government to work out 
the policy in details. It would be impossible for the Legislature to provide for all 
circumstances and all evéntualities that may arise in the actual working of the 
Act. But it is not open to the Legislature to permit Government to alter the 
policy itself. In our opinion, in leaving it to Government to issue permits in 
cases other than those provided for by the Act, in permitting Government to vary 
or substitute conditions of the licence, and in permitting Government to exempt 
persons or classes from the provisions of the Act, the Legislature was clearly 
delegating to Government its own power of legislation. This it can clearly not do. 
We had occasion to-consider the difference between conditional and delegated 
legislation in Narottamdas Jethabhai v. Phillips,’ and itis unnecessary to reiterate 
what was stated in that decision. It has been contended that mere power has 
been given to Government under ss. 52, 58 and 189(c) and it is only when that 
power is exercised contrary to law that the question would arise for deciding that 
such an exercise of power is void. On the other hand, it has been urged that the 
power conferred is not in the nature of an administrative discretion but the Legisla- 
ture has left it to the sweet will and pleasure of the executive to create a classifica- 
tion without there being in the statute any guidance or restraint on the exercise 
of such power and that such power in itself offends inst the guarantee of 
equality before the law. We do not find it necessary to determine which of these 
rival contentions is the correct view. Willis on Constitutional Law at p. 586 
states that : 


“aA “*... Perhaps the best view on this subject is that due process and equality are not violated by 


the mere conference of unguided power, but only by its arbitrary exercise by those upon whom 
conferred.” * 


Even if that were the correct view, Willis goes on to point out that “the only 
Snr that would then- arise would be the delegation of legislative power.” 
e are, therefore, of the opinion that ss. 52 and 189(c) and s. 58 to the extent to 
which it empowers the Government to vary or’ substitute any of the conditions 
provided by the Act for licences, permits, passes or authorisations granted under 
the Act, are void on the ground that they constitute delegation of legislative 
wers. 
Po There is one other matter to which reference has to be made. When a person 
applies for a permit on the ground of health, he has to forward with it a certificate 
from the medical board, and when we turn to the form of this certificate, it requires 
the medical board to declare the applicant an addict. Therefore, the position 
is that it is only on the applicant being found an addict by the medical board that 
he would be entitled to obtain a permit on the ground of health. Under s. 40 a 
person is entitled to a permit if his health would be seriously and permanently 
affected if he was not permitted to use or consume liquor. It is not only in the 


1 (1950) 52 Bom. L. R. 871. 


828 THE BOMBAY LAW REPORTER. [ VOL., LI. 


case of addicts that such a contingency would arise. Even persons who are not 
addicts may have been accustomed to drink for a long period of time and a sudden 
discontinuance of drink may seriously’ and permanently affect their health. It 
may also happen that without being accustomed to drink at all a person may 
contract an illness which may require the use by him of alcoholic drink under 
medical opinion. To be an addict, in our opinion, means something more than 
being merely accustomed to drink. We must give to it ifs plain natural meaning. 
It is certainly not a term of art, and giving to it its plain natural meaning, the 
expression “addict” does carry with it a sense of moral obloquy. The intention— 
of the Government seems to be that only persons who confess that they are deviat- 
ing from standards of morality should be given permits. Now, insistence upon a 
medical certificate in this form is not at all warranted by the provisions of the Act. 
The authority which issues permits has only to be satisfied that the conditions laid 
down in s. 40(Z)(b) are satisfied. It cannot in any way add to these conditions. . 
' The next question that we have to consider is whether, assuming we are right in 
holding that certain provisions of the law are bad, those provisions can be severed 
from the rest of the statute, or whether the statute as a whole is bad. The test of 
severability has often been laid down by the Privy Council. It was last laid down in 
Aitorney-General for Alberta v, Attorney-General for Canada, and thisis how 
Viscount Simon on behalf of the Board defines the test (p. 518) : 

“The real question is whether what remains is so inextricably bound up with the part declar- 
ed invalid that what remains cannot independently survive, or, as it has sometimes been put, 
whether on a fair review of the whole matter it can be assumed that the legislature would have 
enacted what survives without enacting the part that is altra vires fat all.” 

Applying that test we have to remember that zhe Prohibition Act, as pointed out 
earlier, is both an amending and consolidating Act and it contains other provisions 
besides provisions with regard to prohibition. If the whole Act were to be declared 
void, then-not only the provisions with regard to prohibition would go, but also 
the provisions with to Abkari law, Excise, ets. Itis impossible to say that 
the provisions with regard to prohibition are inextricably bound up with the 
provisions with regard to other matters that the Legislature has dealt with in — 
this Act. Nor is it possible to say that on a fa:r review of the whole matter it can 
be assumed that the Legislature would not have enacted the ‘part that remains 
without enacting the part that has been held tc be bad. An interesting argument 
was advanced to us whether the doctrine of severability applies to art. 18 of the 
Constitution. The Advocate General’s contention was that the doctrine of 
severability only applies to cases where a part of legislation is ultra vires, it does 
not apply where a part of legislation is held to be void under art. 18, and this 
contention is based on the language of art. 18. It is emphasised that both under 
art. 18(7) and 18(2) what is made void is only laws to the extent that they are’ 
inconsistent with fundamental rights and which might be made in future in 
contravention of fundamental rights. It is clear that the Constitution was not 
considering the doctrine of severability in enacting art. 18. It was only considering 
the extent to which certain laws may be void. It has not dealt with consequences 
that may follow upon a certain law being declared void to a, particular extent. 
As a matter of fact, the Supreme Court recently in 4. K. Gopalan v. The State of 
“Madras? did consider the question of severability under art. 13(2) and we see no 
Teason in principle why if the question of severability may be considered under 
art. 18(2) it cannot be considered under art. 18(7). 

Before we consider the frame of the petition and the reliefs to which the petitioner . 
is entitled, we should like to state that ordinarily we would have applied our mind 
first to whether the petitioner was entitled to any relief at all and then considered 
the provisions of the law which were germane to the particular relief to which he 
was entitled. The Advocate General did at the very outset raise a preliminary 
point that the petition was not maintainable end the petitioner was not entitled _ 
to any relief. But he did not insist on arguirg that preliminary point in limine 
and inviting our decision on it. He stated tha: Government did not wish to avail 
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itself of any technical defence. On the other hand, Government was most anxious 
to know the views of this Court on the various provisions of the law so that it 
should be guided in the enforcement of the prohibition law and should not do 
anything which in the opinion of this Court was illegal. We appreciate the very 
fair stand taken by Government and it is because of this that we have dealt with 
the various provisions of the prohibition law before we come to the question of. 
the relief to which the petitioner is entitled. To the extent that the rights of the 
petitioner are affected by the enforcement of any provision of the prohibition law 
which we have held to be void, the petitioner would be entitled to a writ or order 
against Government under art. 226 of the Constitution. This Court had occasion 
recently to point out in Emperor v. Jeshingbhai Ishwarlal! how wide are the powers 
of the Court under this article, and if in an appropriate case the fundamental 
rights of the citizen are violated or threatened, the Court would not be reluctant 
to exercise its Jurisdiction which is conferred upon it under this article. It would 
be open to the petitioner to ask us to issue an order upon Government calling 
upon them to forbear from enforcing the provision of the law with regard to the 
exemption of the classes enumerated in s. 89 because it violates his right of equality 
of law under art. 14. It would also be open to him to ask for an order calling upon 
Government to forbear from enforcing the Act to the extent that it applies to 
eau-de-cologne and lavender water because his rights to acquire, hold and dispose 
of those articles are affected. He would also be entitled to an order directing 
the Government to délete from the requirements for a permit the condition which 
requires the petitioner to be certified as an addict and the condition which requires 
the petitioner to undertake not to do anything which would have the effect of 
directly or indirectly defeating or frustrating the objects and purposes of the Act. 
The Advocate General has argued that-the petitioner is not entitled to any relief 
because he never made a specific demand of these rights against the Government 
and he never gave an opportunity to Government to comply with any of his 
demands, and ‘therefore strictly there was no denial of his rights by Government at 
the date the petition was filed. To maintain an application under s. 45 of the 
Specific Relief Act, a demand of justice and its PA] is essential before an order 
can be made under that section. It is true that the orders that the petitioner 
is now seeking are not confined to s. 45 but fall under art. 226 of the Constitution. 
But even so we have to consider whether it is open to a petitioner under art. 226, 
without making a specific demand of his right and without giving an opportunity 
to the Government to comply with that right, to file a petition. It was pointed out 
in Emperor v. Jeshingbhat Ishwarlal that the Court should of its own motion put 
limitations upon the wide powers conferred upon it under art. 226. Therefore, 
while in a case of urgency where an immediate order may be necessary the Court 
may not insist upon compliance with conditions similar to those laid down in s. 46 
of the Specific Relief Act, in ordinary cases, in our opinion, the Court must insist 
upon compliance with those conditions. While we must be anxious to protect the 
fundamental rights of the citizen, we should also give an opportunity to Govern- 
ment to comply with the requisitions made by the citizen before it is dragged to 
Court. In this case it is not suggested that compliance with the petitioner’s 
requisitions was required as a matter of urgency. -As a matter of fact, although the 
petition was filed on April 12,- 1950, it has not been heard till August and no 
interim relief has been applied for. When we turn to the demand made, it was 
made by the petitioner in his letter dated April 10, 1950, that is, two days before 
the petition was filed, Government were given time till April 12, by 8 p.m., to reply 
to the letter, and the petition was in fact filed before any reply was received from 
Government. There is no specific demand whatever with regard to the two prayers 
which are now incorporated in the petition, viz. those relating to the addict and 
undertaking not to do anything which would have the effect of directly or indirectly 
defeating or frustrating the objects and purposes of the Act. There is a general 
statement that the various provisions of the Bombay Prohibition Act as enforced 
and_put into operation are a.flagrant violation and a direct invasion of the funda- 
mental rights guaranteed to the citizens of India. There is an allegation as to 
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inequality, and there is also a demand to use eau-de-cologne and lavender water 

without any restriction. The letter of the petitioner of April 10 raised very 

important questions and the Government were entitled to some time to consider 
` the implications of the various allegations made by the petitioner. It would be 

impossible to say on this state of the record thet Government ever denied the right 
- which the petitioner claimed by his letter of April 10. 

Although in our opinion, as stated, the pet:tioner-should have made a specific 
demand and should have given Government « reasonable opportunity to comply 
with that demand, as the matter has been argued at great length and as there are 
no mandatory provisions in the Constitution corresponding to s. 46 of the Specific 
Relief Act, we do not think that we should deny to the petitioner the rights which 
he has claimed and to which he is entitled under the Constitution. Therefore, ~ 
there would be an order against Government under prayer (a) of the petition 
ordering them to forbear from enforcing against the petitioner .the provisions of 
the Act which we have held to be void in so far as they affect him, and there would 
also be an order in terms of prayer (c) (t) of the petition. 

We have heard counsel on the question of costs. The Advocate General has 
contended that the petitioner’s challenge to the Act was very extensive and he 
has not succeeded in making good that challenge. While that may be true, we 
must not overlook the fact that the petitioner has succeeded in getting us to hold 
that certain important provisions of the Act are void. On the other hand it is 
only by reason of the indulgence shown by us to the petitioner that he has succeeded 
on the petition with which he came to the Court in getting the reliefs which he 
asked for. Taking all the circumstances into consideration' we think that the 
fairest order to make would be that there should be no order as to costs. 

Certificate under s. 182(Z) to the respondents as also to the petitioner. 

Attorneys for petitioner: Gagrat & Co. Order accordingly. 

Attorneys for respondents: Little & Co. sa 


APPELLATE CIVIL. 
' Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


NARAYAN RAJARAM JOSHI v. PRABHAKAR KESHAV BHANGALE.* 

Promissory ne eosin of note by manager of joint Hindu famuy-— Endorsement—Suit by indorsee 
on original deb oe non-eweculing coparceners-—Marntainability of. EES aS Instru- 
menis Act ( f of 1881), Sec. 60, 

An endorsee of a promissory note can only sue on the promissory note itself; he cannot 
sue on the original debt. 

A suit on a promissory note can only be filed against the maker of the promissory nete 
or his legal representative. 

g The father a3 manager of a joint Hindu family Pen a promissory note to hig creditor 
in respect of a debt contracted by him in his capecity’as the manager for a family necessity. 
The promissory note was then endorsed by the «creditor in favour of the laintiff. In the 
meantime the father died leaving him surviving his son and his widow. e plaintiff filed 
a suit against the son and the widow on the original debt and asked for 'a decree to be recovered 
from the joint family estate :-— 

Heid, that the suit was not maintainable as it was not a suit by an endorsee on the 
promissory note but was on the original debt. If, however, the suit can be said to be 
based on the promissory note, the. same is bad as it is not against the maker of the 
promissory note or against his legal-representalive. . 

Maruthamuthu Naicker v. Kadir Badsha, Rovwther:, followed. 
Raghunathfi Tarachand v. The Banx of Bombay," explained. 
Narayana Rao v. Venkatappayya,* referred to. ' 

One Keshav who formed a joint Hindu family with his son Prabhakar (defen- 
dant No. 1) executed a promissory note on June 5, 1941, in favour of Krishnaji 
with whose shop Fe had dealings. This promissory note was passed by Keshav 
in his capacity as manager of the joint family and for the benefit of the joint 
family. Keshav dibd on September 19, 1941, On June'1, 1942, Krishnaji 
endorsed the promissory note in favour of Narayan (plaintiff). | 


*Decided, October i, 1948. First Appeal 1 [1988] Mad. 568, F. B. 
No. 324 of 1944, from the decision of N V 2 (1909) I. L. R. 84 Bom. 72, 
Ransubhe, Civil Judge, (Senior División) s. ©. 11 Bom. L, R. 255. 
at Jalgaon in Special Suit No. 81 of 1942. 3 [1987] Mad. 299. 
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~ On June 5, 1942, the plaintiff filed the present suit against defendant No. 1, 
Radhabai (defendant No. 2) who was the widow of Keshav and the latter’s three 
brothers, to recover the amount due on the promissory note from the joint family 
estate. The trial Judge held that the three brothers were not joint with Keshav 
and he passed a decree in favour of the plaintiff only against defendants Nos. 1 
and 2, but limited the decree to the separate property of Keshav come to the 
hands of the defendants. He observed, in his judgment, as follows :— 


‘Plaintiff's learned pleader brings to my notice Gowindswami Achari v. Kandaswamt 
Achari [1942] A. I. R. Mad. 772 (1) wherein it is laid down that an endorsce ofa promissory note 
can maintain a suit on original cause of action agaifst the son. But the other two cases brought 
to my notice by defendants’ learned pleader run counter to the above view. In Maruthamuthu 
v. Kadir Badsha, [1988] Mad. 568, it is laid down as below: “The endorser ofa promissory note 
executed by the managing member of a joint Hindu family is limited to his remedy on the note 
unless the endorsement is so worded as to transfer the debt as well and the stamp law is complied 
with and therefore in the case of an ordinary endorsement the endorsee cannot sue the non-executing 
coparceners on the ground of thew liability under the Hindu law’. Another case Natarajan 
Chettiar v. Perumal Amma), [1948] A. ICR. Mad. 246, goes still further. It was a suit on an 
endorsed promissory note against the son and the case lays down that an endorsce cannot sue 
a non-executant co-parcener on the ground of his liability for a debt under the Hindu law. It 
is further laid down that sons are liable only to the extent of father’s separate property that 
-comes into their hands and not to the extent of his share of the joint family property. In the 
absence of clear authority of the Bombay High Court, I am constrained to follow the above 
ruling of the Madras High Court and to come to the conclusion that defendants Nos. 1 and 2 are 
liable to the extent of the separate property in their hands.” 


The plaintiff appealed to the High Court. The defendants filed cross-objections. 


P. G. Kher, for the appellant. 
V. S. Desat, for the respondents. 


Cacia C.J. The facts leading up to this appeal may be briefly stated: 
‘One Keshav Bhangale, father of defendant No. 1 and the husband of defendant 
No. 2, executed a promissory note on June 5, 1941, in favour of one Krishnaji 
Amrit Kulkarni, with whose shop Keshav had dealings. On June 1, 1942, 
Krishnaji endorsed the said promissory note in favour of the plaintiff. Keshav 
-died on September 19, 1941. At the time of his death Keshav was the manager 
of the joint family consisting of himself and his minor son defendant No.1. The 
plaintiff filed a suit to recover the amount due on the promissory note and made 
the son and the widow of Keshav as also the three brothers of Keshav as party defen- 
dants, on the allegation that Keshav and his three brothers and his son consti- 
tuted a joint and undivided Hindu family. The learned Judge held that the 
three brothers were not joint with Keshav and he passed a decree in favour of 
the plaintiff only against the son and the widow of Keshav, but limited the decree 
to the separate property of the deceased Keshav come to the hands of defendants 
Nos. 1 and 2, From that decision the plaintiff has preferred this appeal and 
defendants Nos. 1 and 2 have filed cross-objections. It is contended on behalf 
of the plaintiff that the learned Judge was in error in passing a decree restricted 
to the separate estate of Keshav. His contention is that defendant No. 1 as the 
son of Keshav is liable to discharge the debt of his father on the well known 
principle of Hindu law of the pious obligation of a son and that the decree should 
also be executable against the joint family property come to the hands of defen- 
dant No. 1. On the other hand the contention of the respondents is that the 
suit as framed by the plaintiff was not maintainable and should have been dismissed. 

Now in order to understand the contention of the parties it is necessary in the 
first place to decide what is the frame of the suit. The learned Judge has taken 
the view that the suit is on the promissory note. We are unable to accept that 
view. Looking to the plaint it is clear that the plaintiff has sued on the ori- 
ginal debt. The plaint sets out the whole history of how this debt was contracted 
by Keshav and then avers that the debt had been contracted for a reasonable 
cause ; that all the defendants, the joint family and the estate had benefited by 
the same and that Keshav had contracted the debt in his capacity as the manager 


882 ‘THE BOMBAY LAW REPORTER. [von. Lit. 


of the joint family for S E purposes ard for reasonable eedi of the family. 

Finally the plaintiff prays for a decree to be recovered from the defendants through 
the estate of the joint family of the deceased Keshav and the present defendants 
and through the separate estate of Keshav come to their hands. On a perusal 
of this plaint two points are apparent: first, that this is a suit on the original 
debt and not on the promissory note, and the other, that it is not a suit against 
the legal representative of the maker of the note but is a suit against all the 
members ofthe joint Hindu family of which according to the plaint Keshav was the 
karta, on the basis that the members of the joint family and the estate of the 
joint family were liable to make good the debt contracted by the karta. This 
is not a suit by a promisee of a primossory note. It is a suit by an endorsee. 

Now, the effect cf an endorsement is set out in s. 50 ofthe Negotiable Instruments 
Act andthe effect is that the property in the promissory note is transferred 
to the endorsee with the right to further negotiation. It is to be noted that the 
original debt in respect of which the promissory note was passed is not assigned 
to the endorsee. The endorsee has no title to the debt. No privity is established 
with regard to the debt between the endorsee and the maker of the promissory 
note. All that the endorsee gets by the endorsement is the right to stie on the 
_promissory note and to recover the amount due under it. It therefore follows 
from this that an endorsee of a promissory note can only sue on the promissory 
note itself. He cannot sue on the debt as he is not entitled to that debt and in 
this case as the suit is by an endorsee not on the promissory note but on the 
original debt, the suit is not maintainable. 


There is also another important principle underlying. the law with regard to 
negotiable ‘instruments against which this plaint and this suit offends. That 
principle is this: A suit’on a promissory note can only be filed against the maker 
of the promissory note or his legal representative. This suit is not against the 
maker because the maker is dead” ` It is equally clear that the suit is not against 
the legal representative of the maker. As I have pointed out eaflier the suit is 
against the members of a joint and undivided Hindu family ‘on the basis that 
the debt was contracted for the benefit of the family by the karta of the family. 
Therefore whichever way one looks at it, thesuit is not competent. If it is a suit 
on the original debt, then the endorsee cannct maintain the suit. If the suit is 
on a promissory note, then it is not against the maker of the promissory note or 
against his legal representative and therefore also the suit must fail. 

The principle that an endorsee can only sue on the promissory note and not 
on the debt has been clearly enunciated by a full bench by the Madras High Court 
in Maruthamuthu Naicker v. Kadir Badsha Rowther!, The learned Chief Justice 
in his judgment has referred to the fundamental principles of the law relating to 
negotiable instruments. At page 578 the learned Chief Justice gives expression 
to the two principles which atcording to his Lordship emerge from the various 
decisions which were considered and they are: (1) No one whose name does not 
appear on the promissory note can be sued on the promissory note, and (2) thereis 
no privity of contract between the endorsee and the maker:or acceptor of the 
promissory note. Varadachariar J. in a concurring judgment observes that a 
debt can be assigned provided the provisions of the Transfer of Property Act 
-were satisfied but it could not be assigned merely by an endorsement of the promis- 


sory note itself. Mr. Kher for the appellant has strongly relied on an earlier - 


decision of the same High Court in Narayana Rao v. Venkatappayya*®. There the 
suit was by an endorsee on the debt and the question was whether the sons who 
were made parties to the suit were liable to discharge the debt as-a. matter of 
ious obligation. The trial Court decreed the suit, but in appeal a bench of the 
adras High Court (Varadachariar and Mockett JJ. ) allowed the appeal. The 
main question that was debated beforethe twa Judges was the question of onus of 


proof in a suit which was not against the maker of the promissor y note but against - 
urt took was that | 


the sons on the basis of pious obligation. The view that the Co 
the presumptions which arise under ss, 119 to 122 of the N eee Instruments. 
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Act did not arise in a case where the liability under the promissory note was 
‘attempted to be fastened not under the provisions of the Negotiable Instruments 
Act but under the principles of Hindu law. Mr. Kher contends that although 
this was a suit by an endorsee, it was never suggested that such a suit could not lie 
on the original debt. Varadachariar J. at p. 811 expressly points out that there 
is a conflict of judicial opinion as to whether an endorsee’s right is limited to 
suing on the note or he can also claim to récover the debt, and he goes on to add 
that as he had come to a definite conclusion on the merits of the appeal it was 
unnecessary to decide that question, and as it happens that question which Vara- 
dachariar J. left undecided in 1987 came to be decided by the full bench in 1988 
and to which decision he was himself a party. Reference was also made to a 
decision of our Court in Raghunathji Tarachand v. The Bank of Bombay'. The 
learned trial Judge has relied on this case as laying down a proposition that an 
endorsee can sue a person who is not the maker of a promissory note if the maker 
happens to be a karta and the debt was contracted for the family purposes, and 
I find that so well known an authority like Adiga in his book on Negotiable 
Instruments also refers to this decision as laying down that proposition. But 
when we turn to the facts of that case I think it is perfectly clear that Chandavar- 
ker and Bachelor JJ. have not laid down that principle. The facts of that 
case were that the promissory note was executed by a karta in the name of the 
joint family firm of Raghunathji Taraghand. That note was subsequently endors- 
ed in favour of the Bank of Bombay and the Bank of Bombay sued the firm of 
Raghunathji Tarachand. The question that arose was whether a minor copar- 
cener was liable on that note, and the division bench came to the conclusion that 
he was. It is to be noted that the promissory note was not executed by the 
karta in his own name. It was executed in the name of the joint family firm. 
The joint family firm was sued and brought before the Court. In that joint 
family firm tke minor coparcener was interested as a coparcener, and as and 
‘when the firm was brought before the Court, all the ne Sere of the firm were 
before it, and therefore the endorsee was not suing anyone else than the maker 
of the promissory note. As it happened the maker was not an individual but a 
joint family firm. I, therefore, do not read that decision as laying down any 
principle different from or contrary to what was decided in the Madras full bench 
case. 

An interesting question was debated at the bar whether a Hinduson was liable 
to discharge his father’s obligation under a promissory note in contradistinction 
to his liability to discharge the debt contracted by the father, and it was suggest- 
ed that when a suit was filed on a promissory note against the son in respect of 
a note executed by the father, the decree must be confined to the separate property 
of the father come to the hands of-the son and the son was not liable to deelne. 
the debt out of the joint family funds come to his hands. The learned Judge 
accepted that view and following the Madras decision in Natarajan Chettiar v. 
Permul Ammal? passed a decree as I have pointed out, limited to the separate 
property of the father come to the hands of the son. We expressly decline to 
express any opinion on the correctness of that view expressed by the learned 
trial Judge. we have come to the conclusion that the suit is not maintain- 
able and. must fail, it may be perhaps not quite necessary to consider the form of 
the decree passed by the trial Court. But we may point out that whatever may 
be the true position in law, whether a son is liable or not to discharge his father’s 
obligation under a promissory note, that question cannot arise at the time when the 
trial Court passes the decree. If the son was sued as.a legal representative, then 
the proper form of decree must be under s. 52 of the Code of Civil Procedure and 
the question whether the son is liable to pay the decretal amount out of the joint 
family funds come to his hands would only arise in execution under s. 53 of the 
Code of Civil Procedure. Then the question would have to be determined as to 
whethér the joint family property in the hands of the son is liable to discharge the 
debt incurred by the father under the promissory note. 

1 (1909) I. L. R.. 84 Bom. 72, 2 1043] AR. Mad: 246. 
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The result, therefore, will be that the appeal will be dismissed with costs. On 
the civil application the delay in filing cross-objections is condoned. Cross- 
objections allowed and the decree passed by the learned trial Judge set aside and 


the suit is dismissed with costs. The appellant to pay the costs throughout. 
Appeal dismissed. 


+ 


~ 


-> 


Before Mr. Justice Bhagwati and Mr. Justice Dist. 
-RAMKRISHNA VAMAN PAI v. NARAYAN VAMAN SHANBHAG.* 


Bombay Land Revenue Code (Bom. V of 1879), Sec. 1554—Bombay Co-operative Societies Act 
(Bom. VIT of 1926), Sec. 69 (1) (b)tf—Award decree-——-Mortgagce entitled to proceed person- 
ally against debtor in case of deficit after sale of mor-gaged property— Award executed by Collector 
—<Sale of debtor’s property not comprised in mortgaze—W hether Collector can order such sale. 

Under the terms of an award the mortgagee was entitled to execute the award decree as a 
whole and realise the mortgage security in so far es it was sufficient to satisfy the mortgag_e’s 
claim and in so far as there was a deficit arising on the sale, the mortgagee was entitled 
to proceed personally in execution of the decree against the debtor. The award was sent 
to the Collector for execution under s. 59 (J) (b\ of the Bombay Co-operative Societies 
Act, 1925, and in execution not only the property which was the subject-matter of the 
mortgage but also another property of the debtor was sold. On the question whether the 
Collector had jurisdiction to sell any other property except the property which was mort- 

Held, that the Collector was at liberty, after telling the mortgaged property in the first 
instance, to sell, under s. 156 of the Bombay Land; Revenue Code, 1879, any other immo- 
vable property of the debtor. 


One Ramkrishna (plaintiff) formed a joint “amily with his uncles Dasa, Gana- 
pati and Raghunath. Dasa, who was the manager of the joint family, mortgaged 
certain joint family property to the Co-operative Credit Society of Uppinpattan 
in lieu of a loan. As the loan was not repaid, the society went to arbitration. 
The arbitrator made an award in the following terms on March 24, 1980: 

“Now, I having summoned the parties and duly considered the matter referred to me, I do 
hereby order for reasons separately recorded that the defendant mentioned above shall pay to 
the plaintiff Society the amount of Rs. 750 as principal and Rs. 187-18-8 as interest and costs 
of arbitration, Rs. 12-8-0, thus in all Rs. 950-5-8 by 80th June 1980. In default the plaintiff 
do recover the amount with the village officer’s remuneration by execution on the mortgaged 
lands as shown in the enclosed list ; and that interest on the amount so awarded shall run at the 
rate of 9 p. c. per annum until the debt is satisfied.” 


This award was sent to the Collector for execution under s. 59 (1) (b) of the 
Bombay Co-operative Societies Act, 1925. In execution not only the property 
which was mortgaged but also another property belonging to the joint family was 
sold by the Collector. The latter property was purchased by Narayan (defendant) 
for Rs. 62 and he got possession of it on January 10, 1988, 

On December 2, 1944, the plaintiff filed the present suit against the defendant 
for possession of the property purchased by the defendant. 


“Decided, August 4, 1950. Second Appeal 
No. 481 of 1948, against the decision of 


50 or under section 54 or under sub-section 
(3) of scetion 54A, every order passed in 


C. S. Deodhar, District Judge at Karwar, in 
Appeal No. 58 of 1946, reversing the decree 
Pe by M. M. Shirkol, Civil Judge (Junior 

ivision) at Kumta, in Civil Suit No. 1 of 
1045. 

+The relevant section is as under :-—~ 

“155. The Collector may also cause the 
right, title and interest of the defaulter in 
any immovable prope other than the 
land on which the arrear is due to be sold.” 

+The relevant section is as follows :— 

“59. (1) Every order d by a liqui- 
dator under 8.50, or by the Registrar or his 
nominee or arbitrators on disputes referred 
to him or them under clause (g) of section 


appeal under section 56, every order passed in 
revision under sub-section (6) of section 68A 
and every order passed by the Provincial 
Government in appeal against orders passed 
under section 50 shall, if not carried o eee 
(b) be executed according to the law and 
under the rules for the time being in force for 
the recovery of arrears of land revenue, 
pr sited that any application for the recovery 
such manner of any such sum shall be 
made to the Collector and shall be accompa- 
nied by a ceitificate signed by the Registrar 
or by an Assistant Registrar to whom the 
said power has been delegated by the 
Registrar.” 5 i a. 





A 
. 


1950,] RAMKRISHNA VAMAN V, NARAYAN VAMAN (4.C.5.)-—Shak J. 885 


The trial Judge decreed the plaintiff’s suit observing as follows:— 


“I think defendant’s argument is erroneous and the sale is vitiated ab inition. The power under 
which the Collector sold the suit survey number in execution of the society’s award decree was 
derived from the order made by arbitrator therein. The authority of the Collector was, therefore, 
confined to the sale of the properties which the arbitrator had ordered in the award, exh. 85. 
That award order admittedly, confined as it was to the sale of the mortgaged properties only, 
never even contemplated the sale of the suit survey number which was not subject to the mort- 
gage atall. The Collector, therefore, acted ultra vires in bringing to sale the suit survey number. 
As such the sale was a nullity and there was no necessity for plaintiff or the other members of 
the joint family to get it set aside. Nazar AK v. Kedar Nath, 19 All. 808, is a clear authority 
on this point. It fully supports the view taken by me.” : 


On appeal the District Judge reversed the decree of the trial Court and dismissed 
the suit observing as follows :— 


“For, in executing such an award decree the law says that the award decree shall be 
executed under the law and rules applicable to the recovery of land revenue arrears. Thus 
these wide powers become vested in the Colle¢étor when he begins to execute the award decree. 
It ia therefore essential to remember these wide powers, specially those under s. 155 of the Land 
Revenue Code. For the statutory powers under s. 155 are indeed very large. He can attach 
and sell any land of the judgment-debtor or of ‘the defaulter and that statutory power is not 
confined either by the terms of the mortgage bond, exh. 48, or the award decree, exh. 85. If 
this is the correct view to take, then it must follow that though the suit land was not mortgaged 
by the debtor Dasa (plaintiff’s uncle) originally to the society and though it was not included in 
the mortgage bond or in the award decree, still Collector's statutory power under s. 155 remained 
unaffected. He had the power to pick and choose what property he shall sell to recover dues from 
the judgment-debtor under the award decree. This power to pick and choose is not ordinarily 
vested in the Collector when he executes the decrees transferred to him by the civil Court under 
8.68 of the Civil Procedure Code. His powers of execution become in that respect circumscribed 
by the terms of the decree and by the rules framed in that behalf under the Civil Procedure Code. 
But I think that the land revenue arrears stand essentially on a different footing. The rules 
destgned originally as they were to enable the Government through the Collector to recover 
its own dues in the shape of land revenue vested the executive officers with vast powers without 
being restricted to any particular property or to any particular order in which to proceed. I 
should therefore think that the Collector’s statutory powers under s. 155 of the Land Revenue 
Code remained unaffected by the absence of the suit land as mortgaged property in the bond or 
in the award decree. If this is sọ, then I cannot bring myself to hold in the absence of anything 
to the contrary that the Collector’s sale of the suit land was unauthorised or was in violation of 
any specific rule of law. If the law under the Land Revenue Code gave him the power to pick 
and choose what property he should put up for sale and if he put up the particular suit land for 
sale, then his choice cannot in my opinion be questioned.” 

The plaintiff appealed to the High Court. 
The appeal was heard by Shah J. who referred the case to a division bench, 
delivering the following judgment on March 1, 1950, 


Sgan J. In this second a Pe a question of some importance arises which 
it baal to be finally decided y a division bench. The question arises in the 
following circumstances. S. No. 28 of the village of Uppinpattan was mortgaged 
to the Co-operative Credit Society of the village of Dira by the manager 
of the joint family to which the appellant belongs. respect of the mortgage 
dues an award was made under s. 54 of the Co-operative Societies Act, 1925, on 
March 24, 1980, of which the terms were as follows : 

“Now, I having summoned the parties and duly considered the matter referred to me, I 
do hereby order for reasons separately recorded that the defendant mentioned above shall pay 
to the plaintiff Society the amount of Rs. 750/- as principal and Rs. 187-18-8 as interest and 
costs of arbitration, Rs. 12-8-0, thus in all Rs. 950-5-8 by 80th June 1930. In default the 
plaintiff do recover the amount with the village officer’s remuneration by execution of the 
mortgaged lands as shown in the enclosed list; and that interest on the amount so awarded shall 
run at the rate of 9 p. c. per annum until the debt is satisfied.” 

This award was made on March 24, 1980. The award was sent to the Collector 
for execution under the provisions of s. 59, cl. (2) (b), of the Bombay Co-operative 
Societies Act and a property other than the mortgaged property being 5. No.. 
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86/2 B of the Uprpinpattan village, was sold for a sum of Rs. 62 by the Collector 
and was purchased by the defendant. It appears that the mortgaged property 
was also sold by the Collector. I am informed that the sale with. regard to the 
mortgaged. property was set aside subsequently, but no application for setting 
aside the sale of S. No. 86/2-B was filed. Im pursuance of the auction sale, the 
defendant took pcssession of the property in June 1988. The plaintiff as one of 
‘the members of the joint family which owned S. No. 86/2-B filed the present suit 
on December 2, 1944, for recovery of possession of the entire property. Admit- 
tedly the plaintiff is a junior member of the joint family ; he is not the manager, 
and he does not purport to have filed the suit on the authority of the other members 
of the joint family expressly given. His interest in the property, as found by the 
learned appellate Judge, is one-eighth. The trial Court decreed the claim of 
the plaintiff on the ground that the sale was void. The learned appellate Judge 
was of the opinion that if the sale was void, she plaintiff would have been entitled 
to one-eighth share in the property and nc more. But in the opinion of the 
appellate Court the sale was not void. Ths point of importance that arises in 
this case is whether the Collector acting under the provisions of s. 59, el; (1)(b), of 
the Bombay Co-operative Societies Act, is entitled to sell, contrary to the 
directions given under the award, property other than the property from which the 
amount of award is directed to be recovered. It is true that a revenue officer 
acting under the provisions of ss. 152 to 158 of the Bombay Land Revenue Code has 
‘authority to recover amounts which are recoverable as arrears-of land revenue by 
" attachment and salecfany property belonging to the debtor, but when the very 
authority of the 1evenue officer is traceable to an order of atribunal which directs 
execution against specific property, in my view the revenue officer would have no 
authority to sell property other than the one from which the claim is directed to 
be satisfied under the directions of the tribunal. As, however, the question is 
of some importance, and [am informed that there is no authority, either of this Court 
or of any other Court which decides this question, I refer the case to a division bench. 


The appeal was heard by a division bench composed by Bhagwati and Dixit JJ. 


N. M. Shanbhag, for the appellant. 
D. R. Manerikar, for the respondent. 


Buacwatt J. This is a second appeal from a judgment of the District Judge 
of Kanara at Karwar who reversed the decision of the learned Civil Judge, Junior 
Division at Kumta, decreeing the plaintiff’s claim for possession of the suit land 
against the defendant. 

The plaintiff is one of the co-parceners of a joint and undivided Hindu family 
suing for actual possession of the suit land after setting aside its sale, if necessary, 
held in execution of the award in arbitration case No. 8 of 1980 of the Co-operative 
Society of Uppinpattan, past mesne profits, costs and future mesne profits. 
The plaintiff’s uncle one Dasa who was the manager of the joint family mortgaged 
certain joint family properties to the Uppfinpattan Co-operative Society. The 
Society went to arbitration in order to recover the monies due by the joint family 
to it, and an award was made by the arbitrator on March 24, 1980, in the terms 
following : i 

“Now, I having summoned the parties and duly considered the matter referred to me, I 
do hereby order for reasons separately recorded that the defendant mentioned above shall pay to 
the plaintiff Society the amount of Rs. 750 as principal and Rs. 187-18-8 as interest and costs 
of arbitration, Rs. 12-8-0, thus in all Rs. 950-35-8 by 80th June 1980. In default the plaintiff 
do recover the amount with the village officers remuneration by execution on the mortgaged 
lands as shown in the enclosed list; and that interest on the amount so awarded shall run at 
the rate of 9 p. c. per annum until the debt is satisfied.” 


This award was sent to the Collector for execution under the provisions of s. 59 
(1) (b) of the Bombay Co-operative Societies Act, and in execution not only the 
properties which were the subject-matter of the mortgage but also another pro- 
roe survey No. 86, pot hissa No. 2B, of the Uppinpattan village was sold by 
the Collector. The latter property was sold for a sum of Rs. 62 and was purchased 
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by the defendant.. The sale was confirmed on November 15, 1982, and the 
defendant got possession of the property on January 10, 1988. On December 2, 
1944, the plaintiff filed this suit against the defendant for the reliefs hereinbefore 
set out. 

Two questions have been agitated before us by Mr. N. M. Shanbhag on behalf of 
the appellant and they are:— (1) that the Collector had no jurisdiction to sell any 
other property except the properties which were shown in the order as having 
been mortgaged by the joint family to the society and (2) that the plaintiff even 
though he was one of the members of the joint family was entitled to maintain 
the suit against the defendant, the desendant being a mere trespasser becaise 
the sale effected by the Col'« ctor was voice ab initio. 

In support of his first contention Mr. Shanbhag referred us to the terms of the 
award itself which stated that the plaintiff society was to recover the amount 
specified with the village officer’s remuneration by execution on the mortgaged 
lands as shown in the enclosed list. He, therefore, urged that the ambit of the 
jurisdiction of the Collector, even though he was executing the award under the 
terms of s. 59(1)(b) of the Bombay Co-operative Sovieties Act, was circumscribed 
by the terms of the award and that the Collector had, therefore, no jurisdiction 
to sell any other property except those which were shown in the enclosed list. He 
urged that even though the terms of s. 59({1)(b) of the Bombay Co-operative Societies 
Act empowered the Collector to execute the award according to the law and under 
the rules for the time being in force for the recovery of arrears of land revenue, 
those powers themselves had to be read as circumscribed by the terms of the award 
which was sent to the Collector for execution and that the general terms in which 
this power was vested in the Collector under s. 59(1)(6) of the Bombay Co-operative 
Societies Act would not operate to invest the Collector with jurisdiction to sell 
any other property except those which were comprised in the award. It was 
conceded, of course, that if the powers of the Collector were themselves not cir- 
cumscribed and the Collector had jurisdiction to act according to the law and 
under the rules for the time being in force for the recovery of arrears of land revenue 
without being trammelled by the terms of the award, then certainly under the 
provisions of s. 150 and s. 155 of the Bombay Land Revenue Code he had the 
jurisdiction and the power to sell the prope.:ty survey No. 86, pot hissa No. 2B, of 
the Uppinpattan village which he did in execution of the award. 

The whole thing, therefore, here turns upon the construction of the award. 
On looking at the terms of the award it is clear that in the first instance the award 
specifies the amount which is to be paid by the joint family to the society. In 
fact the arbitrator thereby orders that the joint family do pay to the plaintiff 
Society the amount aggregating to Rs. 950-5-8 by June 80, 1980. In default, 
however, of the payment ofthe amount by that date, the arbitrator orders that the 
plaintiff do recover the amount with the village officer’s remuneration by execution 
on the mortgaged lands as shown in the enclosed list. That is a mode prescribed 
in the first instance for the recovery of the amount awarded by him to be due by 
the joint family to the society. The award thus far is in the general terms of a 
mortgage decree. It is an order for payment of the amount due at the foot of the 
mortgage. There is also an order entitling the plaintiff to recover the amount 
which has been thus declared to be due by the 1ealization of the mortgage security. 
It, however, does not mean that the only remedy of the party in whose favour the 
award Js made is to sell the mortgaged porat and he is not thereby precluded 
from having any further remedies which he may have got in the matter of the 
realization of the amount which has been declared in the first instance to be due 
by the debtor to him. All other remedies which would be open for the realization 
of the monies which had thus been declared to be due by the debtor to the mortgagee 
are available to him, and this fact is certainly made clear when one goes to the last 
part of the award which says that “the interest on the amount so awarded shall 

run at the rate of 9 per cent. per annum until the debt is satisfied.” What is 
contemplated, therefore, under the terms of this award is the satisfaction of the 
debt. e satisfaction of the debt may not necessarily be made by realizing the 
mortgage security. On the realization of the mortgage security the amount which 
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may be realized by the creditor may fall short of the amount which is declared to be 
due by the debtor to him and therefore it is stated in the terms of the award itself 
that the amount is to carry interest at the particular rate until the debt is satisfied. 
The debt can be satisfied not only by the realization of the mortgage security but 
it can also be satisfied by executing the decre2 against the debtor personally in the 
event of a deficit arising on the sale of the mortgaged, property. ‘This remedy is 
not negatived by the terms of the award. Even in the case of a mortgage decree 
it may happen that the mortgagee may have to approach the Court and ask for a 
personal decree against the debtor in the event of a deficiency arising on the sale. 
That stage, however, is not contemplated by the terms of the award. The award 
entitles the mortgagee to execute the decree as a whole and 1ealize the mortgage 
security in so far as it may be sufficient to satisfy the mortgagee’s claim, and in so 
far as there is a deficit arising on the sale, the mortgagee would be entitled to proceed 
personally in execution of the decree agains: the debtor. 7 

If this is the true construction of the terms of the award, it follows that on the 
award being sent to the Collector for exezution in terms of s. 59(1)(b) of the 
Bombay Co-operative Societies Act there was no fetter imposed upon the powers 
of the Collector to execute this award according to the law and under the rules for 
the time being in force for the recovery of arcears of land revenue. The Collector 
was at perfect liberty after selling the mortzaged properties, in the first instance, 
to proceed against the defendant for recovery of the deficit as though he was 
recovering arrears of land revenue. If thet was so, he had under s. 155 of the 
Bombay Land Revenue Code the power to cause the right, title and interest of the 
debtor m any immovable property other than the lands which were mortgaged to 
the society to be sold. 

Under these circumstances we have come tə the conclusion that the sale of survey 
No. 86, pot htssa No. 2B, of the Uppinpattan vilage which was effected by the 
Collector was well within his jurisdiction and that thesale was binding on the joint 
family. Jt is unfortunate that this property was sold only for a paltry sum of 
Rs. 62. That, however, is not a grievance which is capable of being redressed 
by the Court. There is nothing urged against the genuineness of the sale effected 
by the Collector, and in the absence of any ground impeaching the sale, the sale 
must be held to be binding on the joint family. The first contention urged by 
Mr. Shanbhag, therefore, fails. . 

In view of this conclusion which we have reached it is absolutely unnecessary 
for us to go into the other interesting ccntention which has been raised by 
Mr. Shanbhag as to whether the plaintiff being one of the co-owners of the suit © 
property could file a suit of the nature mentioned above against the defendant. 
The sale having been held by us to be binding upon the joint family, the plaintiff 
as a member of the joint family would also be bound by it and no suit could be 
filed by the joint family, let alone the plaintiff, to set the same aside. 

The result, therefore, is that the appeal fails and must be dismissed with costs. 

Drar J. I agree. 

In the referring judgment Mr. Justice Shah seems to take the view that the 
revenue officer would have no authority tc sell property other than the one from 
which the claim is directed to be satisfied under the directions of the tribunal. 
There is something to be said in favour of this view. On the other hand, the powers 
of the Collector under the Bombay Land Revenue Code are very wide. If an 
executing Court were executing this order, there was no difficulty in saying that 
the executing Court would have no authority to go behind the order and to sell 
property other than the prop mortgaged. In this case what was sold was not 
merely the mortgaged property but also the property which is in suit. Section 56 
of the Bombey Land Revenue Code shows that arrears of land revenue due on 
account of land by any landholder shall be 3 paramount charge on the holding and 
every part thereof. The position, therefore, under the Land Revenue Code is 
that a charge is created upon a specific holding. Section 150 prescribes several 
processes for the recovery of arrears of land revenue and one of the processes is 
enacted in s. 155. That section provides that the Collector may also cause the 
right,-title and interest of the defaulter in any immovable property other than the 
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land on which the arrear is due to be sold. This section, therefore, shows that not 
merely the property upon which a pom & is created by s. 56 can be sold but also 
any other property of the defaulter can be sold. In this case the sale was effected 
not merely of the suit property but also of the mortgaged property. It is true 
that upon an application made by the debtor the sale of the mortgaged property 
was set aside. But that makes no difference in the situation. In my opinion, 
the powers conferred upon the revenue officer are very wide. That being so, it 
seems to me that the sale in this case is valid. 

Appeal dismissed. 


i 


FULL BENCH—APPELLATE CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar and 
Mr. Justice Shah. 


RAMAPPA VANAPPA AKALE v. LAXMAN MALYAPPA AKALE.* 


Inam lands, sanadi—Lands situated in Kolhapur—Vat-hukulns issued by former ruler of Kolhapur 
-Death of holder—Whether lands revert ta State. 

Under the vat-hukums issued in Kolhapur State (now merged in the State of Bombay), 
sanadi inam land, which is impartible, does not revert to the State on the death of the 
holder but passes by rule of primogeniture to his heir. 

Per Gajendragadkar J. :—While dealing with this appeal we have ourselves realised the 
difficulty created by the val-A:.kums and we hope that proper steps would be taken at an 
early date to remove the perplexity and the confus.on which are created by thi. large mass 
of-val-hukums scattered over ihe two volumes in question. The vat-hukums are not artis- 
tically worded and as such they often present difficulties of construction. Be ides, in many 
cases they are not easly reconcilable with each other. We would like to point out to the 
Government that we strongly feel that the best way to remove this confusion and ambi- 
guity would be to make the Watan Act applicable to Kolhapur straightaway. Inciden- 
tally we may add that what applies to these val-hukums applies with equal force to the 
rules and val-hukums issued by the Kolhapur Government in the matter of Hindu law. 
The mia body of the rules of H n lu law which are enacted in Kolhap ır is based prin-ipalky 
on the translation of an oli edition of Sir Dinshah Mulla’s Hindu Law published in 1919; 
and so the several important decisions which have since then substantially altered the 
earlier views in several branches of Hindu law cannot be applied by Courts adminis- 
teiing Hindu law in Kolhapur. Government should consider whether it would not be 
expedient in the interests of Justice to apply to Kolhapur the principles of Hindu law as 
they are alministered in the rest of the State of Bombay. Tais is a matter of consider- 
able importance to the litigants and we have no doubt that Government will consider 
this question at an early date. 


THE facts are sufficiently stated in the judgment. 


R. S. Abhyankar, for the appellants. 
W. D. Adake, with R. G. Samant, for the respondent. 


GAJENDRAGADKAR J. This is a second appeal which has come to this Court 
from Kolhapur and it has been placed before a Full Bench because the learned 
Chief Justice of the Kolhapur High Court had directed that it should be heard by a 
Full Bench on the ground that the question of limitation which it raised was of some 
importance. The question of limitation arises in this way : 

he property in suit is a piece of land attached to the office of the village sanadi 
and it originally belonged to the family of the plaintiff and the defendants. The 
sanadi holding this land was liable to render service as such sanadi in the village 
chavdi of Mardi. It would appear that some time in 1904 there was a partition 
in the family of the sanadis and the land now in suit fell to the share of the branch 
of defendant No. 1. Since then defendant No. 1 has been in possession of it. 


*Decided, August 17, 1950. Second Appeal No. 81 of 1944, confirming the decree 
Appeal No. 576 of 1949, from the decision of passed by D. H. Pawar, Subordinate Judge 
Y. G. Sowani, Joint Judge, Kolhapur, in at Shirol, in Civil Suit No. 899 of 1941. 
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The plaintiff’s father died on November 9, 1926. Thereafter a revenue inquiry was 
held as a result of which the name of the presen; plaintiff was entered as a Navavala 
on June 1, 1985. On December 1, 1041, the present suit was filed by the plaintiff 
claiming possession of the property in suit. His case was that after his name was 
entered as a Navavala he obtained possession of the property and let it out to the 
defendants on oral tenancy in 1986-87. Thet is how he made his claim for the 
possession of the land. The defence was that the property had been assigned to 
the branch of the defendants in 1904 and as such they were lawfully in possession. 
Both the Courts held that this property could not have been validly partitioned 
in 1904 because a vat-hukwm had peen passed prohibiting the partition of such 
lands. On this view of the matter the plaintiff’s claim had been decreed in both 
the Courts below. When the defendants took their second appeal before the 
Kolhapur High Court, they were allowed to uge a point of limitation, and by an 
interim judgment delivered on April 7, 1948, the Kolhapur High Court sent back 
the case for the determination of the question of limitation. In this interlocutory 
judgment it was observed that the plea which was allowed to be 1aised had not 
been taken in the Courts below ; but the defendants were entitled to this. indulgence 
in view of the fact that until 1944 the Kolhapur High Court had consistently held 
that limitation was inapplicable to inam lands and it was only in 1944 that the 
Supreme Court of Kolhapur by its judgment overruled this longstanding view and 
held that the plea of limitation was applicable even to inam lands. The learned - 
Judges of the Kolhapur High Court were disposed to accede to the request of the 
defendants to permit the ai of limitation ta be raised in second appeal because 
they thought ihat the defendants had been :nisled by the view which the High 
Court had been taking till then on this quescion. The issue sent down by this 
interlocutory judgment was : 

“Whether the defendants prove that they were in possession of the property adversely 
to the plaintiff for more than twelve years before the institution of the suit.” 


After remand parties have led evidence and both the Courts have found in favour 
of the defendants on this issue. When this finding was returned to the High 
Court and the matter was argued before Mr. Justice Chavan, that learned Judge 
took the view that there were some decisions of the Kolhapur High Court which 
supported the plaintiff’s plea that there can be no question of adverse possession 
against the plaintiff in this case because the zause of action accrued to him only 
when he was recognised as a Navavala; that his right to claim possession of the 
property in fact arose on such recognition and therefore there can be no adverse 
wicca against him for more than twelve years under art. 144, since his suit was 

ed within twelve years from the date when his name was ordered to be entered as 
Navavala. Ms. Justice Chavan thereupon directed that the papers should be 
placed before the learned Chief Justice of the Kolhapur High Court in order that 
this appeal may be placed for disposal before a Full Bench. The learned Chief 
Justice agreed with Mr, Justice Chavan that this was a matter of some importance 
and so the appeal was ordered to be placed before a Full Bench. 

Now, it is clear that art. 144 would-bar the present suit if it is held that the 
plaintiff claims the present property througl: his father. Column 8 of art. 144 
refers to the adverse possession of the defendant against the plaintiff, and the 
word ‘plaintiff’ would obviously include his predecessor-in-title. On the facts 
which are admitted it is quite clear that the defendants have been in possession 
of this property since 1904 and they are in a position to claim adverse possession 
not only against the present plaintiff but even as against his deceased father. 
It is trve that the period of limitation for adverse possession was thirty_years in 
the State of Kolhapur until 1922. It was in 1922 that the Indian Limitation Act 
in this behalf was made expressly applicable to Kolhapur. Three years of grace 
were, however, allowed to parties affected by the change of the period of limitation 
from thirty to twelve years, and since the plaintiff’s father took no steps to assert 
bis title within three years after 1922, it may bz that even the title of the plaintiff’s 
father was barred by adverse possession before he died in 1926. But whether 
that is so or not, there is no doubt whatever that the title of the plaintiff would be 
barred by adverse possession because the defendants have been in uninterrupted 
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possession since 1926 when the plaintiff’s father died until 1941 when the present 
suit was filed. Mr. Adake who appears for the plaintiff does not dispute this 
position. His argument, however, is. that there can be no question of adverse 
ion against the plaintiff because after the death of his father the property 
in suit reverted to the Kolhapur Government and his rights in reference to this 
property arose only after he was recognised as a Navavala. In other words, the 
contention is that sanadi property like the present is held by the holder only as a 
life estate ; as soon as the holder dies the estate automatically 1everts to the State 
and it remains with the State until the State decides who should be the next 
Navavala. If that is so, there can be no doubt that the possession of the defendants 
from 1926 to 1985 would be adverse not against the plaintiff but against the State 
of Kolhapur, and if the State recognised the plaintiff as the Navavala entitled to 
this property, his rights would arise as a result of the State’s order and a plea of 
adverse possession against him cannot be sustained. This in turn is not disputed 
by Mr. Abhyankar who appears for the defendants. Thus the only point which. 
we have to consider in this appeal is as to the nature of the sanadi property in suit. 
The decision of this question has been made somewhat difficult by 1eason of the 
fact that in the State of Kolhapur the Watan Act has hen made applicable 
“in spirit” and there are a large number of vat-hukums issued in respect of questions 
relating to inami lands from time to time. These vat-hukums are published in 
two volumes, but unfortunately they are not arranged either chronologically or 
according to the subjects they deal with. We are told that a large number of 
valt-hukums are not included in these two volumes. It would appear that all 
the vat-hukums are not issued by the Ruler of Kolhapur and may not therefore 
claim the same authority or binding character. Some of them are purely executive 
orders and can have no force at all in Courts of law. Others deal with the facts 
of individual cases and incidentally lay down some general rules. While there are 
yet some others which lay down rules of general applicability. In dealing with the 
uestions peithining to the watans the Courts in Kolhapur have thereforé to consi- 
der this mass of vat-hukums and apply them to the facts before them. In doing 
so they have also to bea: in mind the fact that the spirit of the Watan Act had also 
been made applicable to the State. Mr. Justice Madgavkar who presided over the 
Supreme Court at Kolhapur for several years strongly criticised the application 
of the Watan Act in spirit only on the ground that he was unable to understand 
what such an application of the spirit of the Act really meant. “Either an Act, 
in any or all of its sections, applies, or it does not”? observed Madgavkar J. “To 
apply it_in the spirit but not in the letter is beyond the power of the Courts.” 
- (Gundo Tatyajt v. Nagesh Gopal, 1944 Kol. L. R. 79, 88), With respect we agree 
with this criticism made by Mr. Justice Madgavkar. The uncertainty created by 
a large number of vat-hukums was also criticised on several occasions by Mr. Justice 
Madgavkar and in fact a committee had been appointed some time in 1948 to draft a 
bill in supersession of the vat-hukums. Meanwhile Kolhapur merged in the State 
of Bombay and the vat-hukums have remained as they were. While dealing with 
this appeal we have ourselves realised the difficulty created by these vat-hukums 
and we hope that proper steps would he taken at an early date to remove the 
perplexity and the confusion which are created by this large mass of vat-hukume 
scattered over the two volumes in question. The vat-hukums are not artistically 
worded and as such they often present difficulties of construction. Besides, 
in many cases they are not easily reconcilable with each other. We would like to 
point out to the Government that we strongly feel that the best way to remove this 
confusion and ambiguity would be to make the Watan Act applicable to Kolhapur 
straightaway. Incidentally we may add that what applies to these vat-hukums 
applies with equal force to the rules and vat-hukums issued by the Kolhapur 
Government in the matter of Hindu law. The main body of the rules of Hindu law 
which are enacted in Kolhapur is based principally on the translation of an old 
edition of Sir Dirishah Mulle’s Hindu Law published in 1919; and so the several 
important decisions which have since then substantially altered the earlier views in 
several branches of Hindu law cannot be ee by Courts administering Hindu 
law in Kolhapur. . Government should consider whether it- would not be expedient 
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in the interests of justice to apply to Kolhapur the principles of Hindu law as 
they are administered in the rest of the State of Bombay. This is a matter of 
considerable importance to the litigants and we have no doubt that Government 
will consider this question at an early date. If they are not disposed to accept 
our suggestion, it is obviously necessary that immediate steps should be taken to 
publish all the necessary vat-kukums both chronologically and according to subject, 
Meanwhile it is necessary to consider the point raised before us in this appeal in the 
light of the vat-hukums to which we have been referred by the learned advocates 
on both the sides. 

Mr. Adake has relied principally upon vat-hukum No. 76 of 1878 (p. 925). In 
fact that is the earliest vat-hukum to which we have been referred during the 
course of the hearing of this appeal. The efect of this vat-hukum is to prohibit 
partitions or alienations of the inami lands to which the vat-hukum applies and in 
terms this vat-hukum says that all previous orders issued in respect of these lands 
to the contrary must be deemed to have beex cancelled by this vat-hukum. It is 
on cl, (7) of this vat-hukum that reliance is placed by the plaintiff. This clause 
says that the lands to which the vat-hukum applies are not the private property 
of the holder and the holder has no right to mortgage, sell, gift them away or 
transfer them in any manner whatever. If ke purports to transfer them, such a 
transfer would not be recognised either in civil or revenue Courts even though 
such transfers may have been executed by a document duly registered under the 
law of registiation. Mr. Adake says that the prohibition against alienation is 
absolute and goes much beyand the provisions contained in s. 5 of the Watan Act. 
Whereas under the Watan Act alienation of watan property made by a watandar 
may be good during his lifetime, it would not be good under this vat-hukum even 
during the lifetime of the holder. That no doubt is true. Mr. Adake further 
contends that cl. (7) expressly states that theinam land is not the private property 
of the holder, and relying on this clause the case for the plaintiff is that the pro- 
perty is held by the holder merely as a life estate with the necessary consequence 
that as soon as the holder dies the property must revert to the State. this 
clause had stood by itself the argument for the plaintiff could not be rejected as 
being without any substance. But this clause does not stand alone or by itself 
and so it has to be read along with the other vat-hukums which we will presently 
mention. 

The next vat-huéum to which reference is made by Mr. Adake is No. 19 of 1887 
(p. 902). By this vat-hukum the prohibition against the alienation of sanadi and 
other lands is made so peremptory that the patils and kulkarnis of villages are 
enjoined to make a report about such alisnations in their respective villages 
within 24 hours after they are effected. Va:-hukum No. 17 of 1898 (p. 910) was 
issued to remove all doubts as to the properties which were governed by the 
earlier vat-hukum No. 76 of 1878. This vat-hukum makes it clear that gav- 
sanadi lands with which we are concerned fall within the mischief of the said 
earlier vat-hulura. 

The next vat-hukum is No, 10 of 1898 (p. 394). It says that the inamdar who 
has been recognised as a Navavala is entitled to the income of the property only 
during his lifetime, and so he may lease out zhe property in his possession for the 
whole of his lifetime. Such a lease is not open to objection; but it should be 
clearly understood that such a lease does not bind the heir or successor of the 
inamdar after his death. ‘The word used for the successor or heir is waras (Ima), 
and it denotes a continuity of estate between him and the deceased inamdar. 
The next Navavala is mentioned as the heir cr successor of the deceased Navavala 
and in that sense it would not be unreasonable to hold that the use of this expres- 
sion suggests that the heir claims through his predecessor. It is hardly necessary to 
point out that these vat-hukums are not happily worded at all and the several 
terms used in these vat-hukums in a loose manner add to the difficulties of the 
Court. However, Courts must take the wcrds as they stand and attempt to 
construe them so as to reconcile them as far as it may be possible. 

Then we have vat-hukum No. 16 of 1904 (=. 789), and this is clearly against the 
contention of the plaintiff. This vat-hukum says that the incomes from lands held 
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by village sanadis are attached after their death as a matter of course and directs 
that this practice should be stopped in the future. If the deceased sanadi has 
left as his heir his son, brother, grandson or his widow, and there is no dispute 
in the matter, the service should be taken from such an heir and the property should 
continue with him. There can be no doubt that this vat-hukum in terms pro- 
vides for the continuity of the estate and prohibits the indiscriminate attachment 
of sanadi property on the death of the holder. In 1905 another vat-hukum was 
issued which is also to the same effect. This is vat-hukum No. 44 of 1905 (p. 
787). This vat-hukum says that a prior order had been issued to continue the 
incomes of the gav-sanadi lands only during the lifetime of the holders, but that 
should not be so done in the future and the incomes should be continued to the 
heirs without forfeiting them after the death of the holder. This again is quite 
inconsistent with the plaintiff’s case. 

Vat-hukum No. 52 of 1906 (p. 798) deals with inam properties which are attached 
on the ground that they had been‘encumbered and it directs that the income 
coming fromsuch properties should be credited to the State. The plaintiff 
argues that this vat-h shows that the income received from sanadi lands 
pending the revenue inquiry as to heirship is forfeited to the State. We are 
unable to accept this contention. It must be borne in mind that this vat-hukum 
applies only to inam lands which are encumbered and it provides that such lands 
should be attached and the income credited to the State pending the inquiry as to 
heirship. It is by no means clear that such income was not intended to be paid 
over to the heir at the end of the heirship inquiry. 

Vat-hukum No. 6 of 1911 (p. 960) is very important. It says that the decision 
of the heirship inquiry must be given retrospective effect as from the date of the 
death of the last holder and it directs that if the heir has not rendered service after 
the death of the last holder penalty should be recovered from him for such absence 
at the rate prescribed. In other words this vat-hukum makes it clear that the 
pendency of the heirship inquiry does not absolve the heir from rendering service, 
and if that is so, it is difficult to resist the conclusion that just as the heir is subject 
` to the liability of rendering service from the date of the death of his predecessor, 
he would also be entitled to the rights of such a holder as from the same date. It 
is inconceivable that the liabilities can be enforced against him when he cannot 
assert his rights. The rights and liabilities are correlated, and since under this 
vat-hukum the liabilities arise retrospectively, the rights must by necessary 
implication arise in a similar way. On this view it seems to us clear that even as 
regards inami lands which are attached on the ground that they had been encum- 
bered by the deceased holder the income received during the period of attachment 
would have to be paid to the heir after his title is recognised and an order passed 
to show him as a Navavala. 

Vat-hukum No. 44 of 1918 (p. 898) is very important because it lays down a 
general rule as fo the mami lands witli which it deals. It says that inams of all 
kinds are impartible and it should be recognised that in the matter of succession as 
regards them the rule of primogeniture applies. The vat-hukum then goes on to 
add that any partition made in respect of'such inami lands would not be recognised;, 
but it makes an exception in favour of partitions which had been made before the 
date of this vat-hukum. We should like to add that it has not been suggested 
before us by the defendants that as a result of this vat-hukum the partition which 
took place in the family of the parties in 1904 was valid and that the defendants 
are entitled to remain in possession of the property by virtue of the said partition. 
In fact both the Courts have found that the partition was invalid when it was 
made and the said finding was not challenged before the Kolhapur High Court and 
has not been questioned before us. We need not therefore consider the effect of 
the exception contained in this“vat-hu/tum as to partitions made prior to this 
vat-hukum, i ; 

Vat-hukum No. 26 of 1914 (p. 898) provides for a special line of succession and 
is not of much assistance in dealing with the question with which we are concerned. 

Vat-hukum No. 0 of 1924 (p: 905) mentions that the income received by the 
holder of the inam is paid to him in lieu of remuneration and it says that the 
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earlier vat-hukum No. 11 of 1914 should be construed in the light of this principle. 
Mr. Adake has emphasised that this vat-hukum says that the holder of the nam 
land is not entitled to the income of the inam property as a matter of right since 
it is paid to him by way of remuneration. That, however, does not assist his 
contention, because so long asthe holder renders service, he is entitled to remunera- 
tion, and the income of the property is assigned to him in that behalf. It is 
nobody’s case that he would be entitled to receive the income even if he refused 
to render service required of him as a sanadi of the village. 

The last vat-hukum is No. 8 of 1981 (p. 898), and it provides that where service 
inam lands are continued with the heir on payment of the prescribed najarana, 
it is not continued to him as a matter of right and so from the date of the death of 
the last holder until the date of the decision of the heirship inquiry the interim 
income should be credited to the State. This vat-hukum makes it clear that the 
interim income has to be credited to the State because during the pendency of the 
heirship inquiry the heir may not render service. We must confess that we are 
unable to reconcile this vat-hukum with the earlier vat-hukum No. 6 of 1911 which 
in terms directs that the order passed in the heirship inquiry is retrospective in 
effect and makes theheir liableto pay penalty if he has not rendered service 
during the pendency of such inquiry. 

These then are all the vat-hukums which hav2 been cited beforé us in the present 
appeal. Reading all these vat-hukwms togetber we do not think that we would 
be justified in holding that the sanadi inam land with which we are concerned in 
this appeal automatically reverted to the State on the death of the plaintiff's 
father. We are inclined to take the view that cl. (7) of vat-hukum No. 76 of 1878 
means that the sanadi property is not the absolute private property of the sanadi 
because his title to it is subject to several restrictions of a severe type. Undoubt- 
edly these restrictions are much more severe than those contained in s. 5 of the 
Watan Act. But that. in our opinion, does not necessarily mean that the limited 
rights which he has in his property are not heritable. In fact vat-hukum No. 44 
of 1918 in terms provides that succession to sich properties is to be governed by 
the rule of primogeniture ard this can only mean that there is a heritable interest 
in the property but the inheritance goes by the rule of primogeniture. It is 
hardly necessary to emphasise that the application of the rule of primogeniture 
emphasises the fact that the property in question is undoubtedly heritable. This . 
a erty is no doubt impartible, and as we have already mentioned, while the 

older holds the property he does so subject to several restrictions. But these 
restrictions, however severe they may be, do not lead to the inference that the 
holder bas no title to the property at all. He has a title, and in our opinion his 
title passes by the rule of primogeniture to bes heir. It is quite true that on the 
death of the holder a revenue inquiry is contemplated and that is not surprising, 
because there may be cases in which the claims of rival claimants may have to 
be considered before recognising the next Navavala. But the mere fact that an 
heirship inquiry is prescribed and may be held in many cases does not show that the 
title has meanwhile reverted to the State. ‘The title all the time continues with 
the heir and must be deemed to have so vested as from the date of the death of the 
last holder. That in fact is expressly provided by vat-hukum No. 6 of 1911, which 
says, that the order passed in the heirship inquiry should have a retrospective 
effect. Wemust, therefore, hold that the possession of the defendants was 
adverse against the plaintiff in any case from 1926 and in that view there can be 
no doubt that the defendants have acquired title to the property by their adverse 
possession. 

Mr. Adake for the plaintiffs has relied upon some of the decisions of the Kolha- 
pur High Court and we may therefore briefly refer to them. The first judgment 
to which Mr. Adake has invited our attention is a judgment delivered by the 
Supreme Court in Appeal No. 8 of 1985. It has been observed in this judgment that, 

“It is a well known principle laid down in the rules of succession governing watans in the 
State that each successive watandar is granted the watan as a fresh grant after it has been for- 


feited to the State on the death of the previous watandar and the grantee does not take exclu- 
sively as heir to his predecessor,” 
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Unfortunately for Mr. Adake he has not been able to point out to us any vat- 
hukum which justifies this statement of the law. After all we have got to decide 
the matter in-the light of the vat-hukums and we do not think that the statement 
of the law in this judgment could be allowed to override the effect of the material 
vat-hukums which we have already considered. 

Then we have two judgments delivered by Mr. Justice Lokur in Second Appeals 
Nos. 214 of 1946 and 448 of 1946. In both these judgments Mr. Justice Lokur has 
no doubt referred to the estate of the sanadi holder as a life estate and has made 
observations which support the plaintiff’s contention that the right of the Navavala 
arises only after the decision of the heirship inquiry and there can be no adverse 
possession during the period that the inquiry is pending. It is, however, apparent 
that on the facts in both these cases the claim of the plaintiff was in time since the 
sults had been filed within twelve years after the death of the last holder. That 
being so, it is quite clear that the observations on which Mr. Adake relies are 
purely obiter and, with respect, they do not appear to us to be justified having 
regard to the vat-hukums which have been cited before us. 

The last judgment to which Mr. Adake has referred was delivered by a Full Bench 
of the Kolhapur High Court in Second Appeal No. 215 of 1947. This appeal, 
however, was concerned with naiki inam to which vat-hukum No. 76 of 1878 did 
not apply, and the observations made about the character of the inams to which 
the said vat-hukum applied must therefore be deemed to be obiter. The Full Bench 
was not called upon to consider the nature of these inams and it is not surprisin 
that the several vat-hukums which have been cited before us were not mentione 
before the Full Bench and have not been considered by them. 

On the other hand Mr. Abhyankar has referred us tothe judgment of Mr. 
Justice Madgavkar in Dada Babaji Patil v. Kalgonda Babgonda Patil, Kol. L. R. 
Part DI, p. 541, in which Mr. Justice Madgavkar observed that the cause of 
action to theereversioner who claimed possession of the inam property accrued on 
the date of the widow’s death, because it was then that reversion fell open and it 
did not make‘ any material difference that the heirship inquiry continued for 
some years after the said date. ‘This statement of the law no doubt supports the 
defendants’ contention; but this again is clearly obiter, because the suit with 
which Mr. Justice Madgavkar was dealing was clearly in time both from the date 
of the death of the widow and the date when the plaintiff’s name was ordered 
to be entered as Navavala. 

Thus the position is that the judicial decisions to which reference has been made 
by both the learned advocates in this appeal do not afford us much assistance 
and we have to decide the matter on the vat-hukums themselves. As I have 
already mentioned we have come to the conclusion that these vat-hukums do not 
support the plaintiff’s contention that the property in suit reverted to the State 
after his father’s death. In that view of the matter we must hold that the plain- 
tiff’s suit is beyond time. 

The result is the appeal succeedg and the plaintiff’s suit is dismissed. Appell- 
ants are entitled to their costs of this appeal. Parties to bear their own’ costs 
in the Courts below. 

' Rule in C. A: 727 of 1949 discharged. No order as to costs, 


“ 


Appeal allowed. 


846 THE BOMBAY LAW REPORTER. [voL. LI. 


Before Mr. Justice Bhagwati and Mr. Justice Digit. 


LINGBHAT TIPPANBHAT JOSHI v. PARAPPA MALLAPPA GANIGER.* 
Hindu law—Debits—Debi by father incurred as surety—Liability of sons to pay such debt—Ptous 
obligation of sons to pay debi. 

Under Hindu law the sons are liable, by reason of their pious obligation, to pay their 
father’s debts incurred by him as a surety for payment of money, out of their interest in the 
joint family properties, where under the terms of the surety bond the father has rendered 
himself personally liable. 

Where the father has rendered himself personally liable even in the case of a mortgage 

/ bond or a hypothecation or pledge of goods to pay the balance over or any deficit after 
realization of the security, the sons’ obligation to pay the father’s debt by reason of the 
pious obligation would arise and the debt to the extent that it has not been satisfied by the 
realization of the security would be recoverable by the creditor from the father as well as the 
sons out of the joint family properties inclusive of the sons’ share, right, title and interest 
therein. g 

Where, however, on the terms of the surety bond the father has not undertaken any 
personal liability, no question could arise of the sons being liable to pay the father’s debt 
by resson of the pious obligation, because in suck: a case there would be no debt due by the 
father. 

Kesar Chand vw. Uttam Chand, explained. 
Rudragouda Nemangouda v. Gudnaya® and Tekarambhat v. Gangaram,’ referred to. 


OnE Tippanbhat (defendant No. 4) formed a joint Hindu family with his two 
sons, Lingbhat and Balambhat (plaintiffs Nos. 1 and 2). Defendant No. 4 
had executed a surety bond for repayment 3f certain debt due by Chennappa 
(defendant No. 8) to Chenabasanagonda (defendant No. 2). Defendant No. 8 
failed to pay this debt and defendant No. 2 thereupon filed a suit against him and 
defendant No. 4. Defendant No. 2 obtained a decree in this suit and in execution 
of the decree certain lands belonging to the joint family property of defendant 
No. 4 and the plaintiffs were attached. At an auction sale held on February 19, 
1948, defendant No. 2 purchased the lands. He obtained possession of the lands 
on March 81, 1945. 


Defendant No. 2 and his tenant filed a suit against the plaintiffs to obtain a 
perpetual injunction restraining them from interfering with their possession and 
enjoyment of the lands. The plaintiffs on the other hand filed a suit against the 
defendants for a perpetual injunction restracning the defendants from interfering 
with their possession and enjoyment of the lands, 


Both these suits were tried together and the trial Judge held that the auction 
sale was not binding on the plaintiffs, that the plaintiffs were in possession of the 
lands and granted an injunction against the defendants. He observed in his 
judgment as follows :-— 


‘*... The learned pleader for the plaintiffs has urged before me that the debt under the decree 
for the satisfaction of which the lease-hold rights for a period of twelve years were sold, being 
a suretyship debt was not binding on the plaintiffs under the doctrine of pious obligation. He 
relies on the Privy Council ruling in Kesar Chand v. Uttam Chand, [1945] A. I. R. P. C. 91, in 
which it has been Leld that where the security bond is executed by a Hindu father not for the 
payment of any debt due by him but for payment cf a debt which was due from third party 
the doctrine of pious obligation of the sons to pay tLeir father’s debts cannot make the transac- 
tion binding on the ancestral property. Their Lordstips observe at p. 94 as follows :— 

‘To make the ancestral property Hable, there mast in reality be a debt due by the father. 
In the present case the security bond was executed. not for the payment of any debt due by 
Uttam Chand but for the payment of a debt which wes due from third party. Unless there was a 
debt due by the father for which the security bond was executed, the doctrine of pious obligation 
cannot make the transaction binding on the ancestral property.’ I think that these observations 


"Decided, August 21, 1950. Second Appeal 1 (1945) L. R. 72 I. A. 168, 178, 174, — 
No. 776 of 1948, from the decision of D. gs. C. 47 Bom. L. R. 945. 

Shinde, District Judge at Dharwar.in Ap 2 (1947)S. A. No. 645 of 1945, decided by 
No. 856 of 1946, reversing the decree by Chagla and Gajendragadkar JJ. on Apri 
V. R. Talasikar, Second Joint Civil Judge 8, 1947 (Unrep.). , 

(Junior Division), Dharwar, in Civil Suit @ (1808) L L. R. 28 Bom. 454, 

Wo. 809 of 1945. ` 
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are applicable to the facts of the present case. It is not denied that the debt was not borrowed 


. by defendant No. 4 for his own purposes. It was not the debts of defendant No. 4 himself. It 


was the debt of Chinnappsa Ganiger which was simply guaranteed by defendant No. 4. If it 
was the debt of Chinnappa Ganiger then the doctrine of pious obligation is not attracted so as 
to make the present plaintiffs and their interest in the joint family property liable for the debt 
of a stranger.” 

On appeal the appellate Court reversed the decision of the trial Court and held 
that the auction sale was binding on the plaintiffs, that they were not in possession 
of the lands and dismissed the plaintiffs’ suit. 


The plaintiffs and the defendants preferred separate appeals to the High Court. 
The appeals were heard by Dixit J. who referred these appeals to'a division 
bench, delivering the following judgment on July 28, 1950. 


Drxir J. These two second appeals arise respectively from suits Nos. 809 of 
1945 and 224 of 1945. Mr. Gumaste for the appellants has raised an interesting 
T of Hindu law and the question is whether the interest of the sons in 

e family property is liable for a debt incurred by the father as a surety. 

The facts giving rise to the suits are not seriously in dispute. The appellants 
in second appeal No, 776 were the original plaintiffs Nos. 1 and 2 and delenda, 
No. 3 in the trial Court. The appellants m second appeal No. 847 were the 
original defendants Nos. 1 and 2 in the trial Court. Suit No. 224 of 1945 was 


` brought by the plaintiffs in that suit to.obtain a perpetual injunction restraining 


defendants Nos. 1 and 2 in that suit from interfering with their possession and 
enjoyment of the suit land. Suit No. 809 of 1945 was brought by the plaintiffs 
in that suit to obtain a permanent injunction restraining defendants Nos. 1 and 2 in 


. that suit from interfering with their possession and. enjoyment of the suit land. 


i’ 


Plaintiff No. 2 in suit No. 244 of 1945 had obtained a money decree in Small Cause 
Suit No. 228 ef 1988 against defendant No. 8, i.e. the father of defendants Nos. 1 
and 2 and one Chinnapa, and in execution of the decree the suit land was put up 
for sale. The suit land was, in due course, sold and purchased by plaintiff No? 2 
who was subsequently put in possession of the land. The plaintiffs in suit No. 224 
filed the suit for injunction upon the basis that the defendants in the. suit were 
interfering with their possession. The plaintiffs in suit No. 809, on the other hand, 
asserted that they were in possession and the defendants in that suit were inter- 
fering with their enjoyment and possession of the suit land. 

The two suits were heard by the learned trial Judge and he decreed suit No. 
809 of 1945 and dismissed suit No. 224 of 1945. From the two decrees the plaint- 
iffs in suit No. 224, who were defendants Nos. 1 and 2 in Suit No. 809, appealed in 
the District Court, Dharwar, and the learned District Judge allowed the appeals, 
decreed the suit of the plaintiffs in suit No. 224 and dismissed suit No. 809. From 
the two appellate decrees oe Nos. 1 and 2 and defendant No. 8 have pre- 
ferred appeal No. 776 and defendants Nos. 1 and 2 have preferred appeal No. 
847, 

As these two appeals involve a common question of law, it will be convenient 
to dispose of the two appeals by a common judgment. 

Mr. Gumaste for the appellants contends that the interest of his clients in the 
suit land is not liable to be sold for the debt incurred by the father as a surety. 
It seems from the record that the debt giving rise to the liability arose from a bond 
executed both by the father as well as by one Chinna But Mr. Gumaste says 
that although the bond may import a personal liability of the father, the sons 
are not liable because there was no debt owing by the father. 

Now, a distinction is made between the liability incurred by a father when he 


-undertakes a personal liability and the liability which arises out of a hypotheca- 


‘tion of the family property, either movable or immovable. It is well settled that 
in the: latter case the son is not liable, that is to say, the son’s interest in the pro- 
perty is not liable to be sold. But Mr. Gumaste contends that the son’s interest 
cannot also be sold even when the father has undertaken a personal liability to 


_ pay. This argument is contrary to the decision of this Court reported in Tukaram- . 


848 ` THE BOMBAY LAW REPORTER. [vVoL. LI. 


bhai v. Gangaram!. The learned appellate Judge relied upon a decision’ of this 
Court in Rudragouda Nemangouda v. Gudnaya* and Mr. Gumaste concedes that: 
the decison in question does not support his contention. But Mr. Gumaste 
contends that that decision is wrong and in support relies upon a decision of 
their Lordships of the Privy Counell reported in Kesar Chand v. Uttam Chand.3 
- Mr. Justice Chagla, as he then was, delivering the Judgment in the aforesaid second 
appeal noticed this decision but he seemed to take the view that the facts in 
that case were different. Mr. Gumaste concedes that the factsin the Privy Council 
case are also different from the facts in the present case, but his contention is that 
the observations cf their Lordships of the Privy Council at page 174 of the report 
go to support his contention. ‘Those observations are as follows : 

“To make the ancestral property Ifable, there must in reality be a debt due by the father. 
In the present case, the security bond was executel not for the payment of any debt due by 
Uttam Chand, but for payment of a debt which wa3 due from third parties. Unless there was 
a debt due by the father for which the security bond was executed the doctrine of pious obliga- 
tion of the sons to pay their father’s debt cannot make the transaction binding on the ancestral 
property”. 

Relying upon these observations he says that the judgment recorded in Rudra- 
gouda’s case is not correct. Sitting singly, I am bound both by the judgment 
of the division bench as well as by the decisior. of their Lordships of the Privy Coun- 
cil. J am clear that in case of a conflict I will be bound by the decision of their 
Lordships of the Privy Council. But I am not quite Sure whether Mr. Gumaste’s 
contention is really well-founded. This would be apparent from the statement of 
law as set out in Mulla’s Principles of Hindu Law, s. 298, pp. 882 and 888. It is 
there stated that : : 

“Sons, grandsons and great-grandsons are bound to pay all debts contracted by the father, 
grandtather or great-grandfather except one following debts :...(5) debts for being surety for the 
appearance or for the honesty of another.’ : 


_ The law has been elucidated at page 888 under the title “Surety”. Thus it is stated 
that it has been held that when the father is surety for repayment of a loan, the 
son is clearly lable, and there are a number of decisions in support of this view 
including the case of Lukarambhat v. Gangcram. It is to be noted that this is a 
decision to which Mr. Justice Ranade is a party. It is also stated at p. 888 that a 
debt incurred by a father as a surety for payment of money is binding on the son 
as a mere money debt but a hypothecation of the family property for such a debt 
is not binding on the property. The latter statement of the law would seem to be 
in accord with the decision of their Lordships of the Privy Council. At the same 
time I cannot overlook the fact that the observations of their Lordships of the 
Privy Council set out at p. 174 are general and it seems to me that it is a matter 
for consideraticn whether those observations should govern the present case. It 
is true that those observations were not necessary for the decision of the case, the 
actual facts being different. But the observations of their Lordships of the Privy 
Council have, it is well settled, a binding eff2ct. I would accordingly refer these 
appeals for a decision by a division bench and I order accordingly. 


The appeals were heard by a division bench consisting of Bhagwati and 
Dixit JJ. 


V. H. Gumaste, for the appellants. 
No appearance for the respondents. ` 


Buacwati J. An interesting question of Hindu law arises in these two appeals, 
whether the sons are liable by reason of their pious obligation to pay the father’s 
debt incurred as a surety for payment of money, out of their interest in- the : 
joint family properties. 

Defendant No. 4 is the father of laintiffs Nos. 1 and 2. He had stood surety 
for the repayment of the debt due by defendant ‘No. 3, the debtor, to defendant 

1 (1898) I. L. R. 23 Bom. 454. April 8, 1947 ae 


2 (1947) S.A. No. 645 of 1948, decided 3 (1945) L Pp A. 105, 
by Chagla and Gdjendragadker JJ., S. 0. a Nom. L. R. 945. 


~ 
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No. 2, the creditor. He had executed a surety bond for repayment of the debt 
due by defendant No. 8 to defendant No.2. Defendant No. 8 failed and neglected to 
pay the debt due by him to defendant No. 2 and defendant No. 2 filed a suit, being 
suit No. 228 of 1988 against defendant No. 8, the principal debtor, and defendant 
No. 4, the surety. A decree was obtained by defendant No. 2 in that suit and he 
applied for execution of the decree against defendant No. 4 by darkhast No. 888 
of 1941. In execution of that decree the suit lands being the joint family proper- 
ties belonging to the joint Hindu family constituted by plaintiffs Nos. 1 and 2 
and defendant No. 4 were attached. The auction sale was held on February 19, 
1948, and defendant No. 2 purchased the suit lands. Defendant No. 2 obtained 
possession of the suit fands on March 81, 1945. Two suits were filed by the 
parties, each against the other. Suit No. 244 of 1945 was filed by defendant No. 2 
and his tenant to obtain a perpetual injunction restraining plaintiffs Nos. 1 and 2 
from interfering with their possession and enjoyment of the suit lands. Suit No. 
809 of 1945 was filed by plaintiffs Nos. 1 and 2 against defendant No. 2 and his 
- tenant, their father defendant No. 4, and the debtor defendant No. 8, for a per- 
petual injunction restraining defendants Nos. 1 and 2 from interfering with their 
possession and enjoyment of the suit lands. Both these suits were tried together, 
-a common question of law and fact arising therein, and the trial Court came to 
the conclusion that the auction sale was not binding on plaintiffs Nos. 1 and 2, that 
plaintiffs Nos. 1 and 2 were in possession of the suit lands and granted an injunc- 
tion against defendants Nos. 1 and 2. The appeal Court reversed this decision 
. holding that the auction sale was binding on plaintiffs Nos. 1 and 2 and that they 
were not in possession of the suit lands. The appeal Court thus dismissed the suit 
of plaintiffs Nos. 1 and 2. An appeal was filed by plaintiffs Nos. 1 and 2 against 
this decision of the appeal Court. The appeal which was filed from the decision 
of the appeal Court in suit No. 809 of 1945 was second appeal No. 776 of 1948 and the 
appeal which was filed from the decision of the appeal Court in suit No, 244 of 
1945 wns second appeal No. 847 of 1948. Both these second appeals were heard 
together again for the same reason that a common question of law and fact arose 
in both of them. 

These second appeals came on for hearing before Mr. Justice Dixit sitting 
singly and in so far as he thought that certain- observations of their Lordships of 
the Privy Council in Kesar Chand v. Uttamchand! were too wide and were calcu- 
lated to effect a departure from what had thitherto been known to be the true 
position in law, he referred these appeals to a division bench. These appeals have 
now come on for hearing before us. 

Up to the time that the decision in Kesar Chand v. Uttam Chand was pronounced 
by their Lordships of the Privy Council the law in regard to the surety’s debts due 
by the father had been well settled. The position in law has been summarised in 
Sir Dinshah Mulla’s Hindu Law, 10th edn., p. 882, sec. 298. It was laid down that: 

“Sons, grandsons and great-grandsons are bound to pay all debts contracted by the father, 
grandfather or great-prandfather except the following debts :—...... 

(5) debts for being surety for the appearance or for the honesty of another.”’ 

There is at p. 888 of the book a paragraph in small type under the heading 
“Surety” in which the various types of surety debts incurred by the father are 
discussed. The following passage occurring there may be noted : 

“According to Vrihaspati, there are four different classes of sureties, namely, sureties (1) 
for appearance, (2) for honesty, (8) for payment of rent, and (4) for delivery of goods. In respect 
of the first two kinds, the sons are not liable unless the father received consideration for accepting 
the suretyship. In respect of the last two kinds the sons are liable, but the grandsons are not 
liable unless the grandfather received consideration for accepting the suretyship. It has thus 

“been held that when the father is surety for repayment of a /oan, the son isclearly liable but the 
~ pranidson i is not unless consideration was received by the ESADE for accepting the surety- 
o ship. ” 
The case with which we are concerned here is the case of the sons, and according to 
the position as it has been enunciated above, the sons would be liable when the 


1 (1945) L. R. 72 I. A. 165, 178, 174,. 8, c. 47 Bom. L. R, 945. 
LR = a : i 
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father stood surety for repayment of aloan. It is well-known that in the matter 
of the father having rendered himself personally liable as a surety for the repayment 
of a loan, it would be open to the creditor to sue the father on the surety bond, 
obtain a decree against him and in execution of that decree attach the joint 
family properties not only to -the extent of the share, right, title and interest of 
the father therein but also including the share, right, title and: interest of the sons 
in those properties. ‘This is what was done by defendant No. 2in execution of the 
decree which he obtained against defendant No. 4 in suit No. 228 of 1988 and he 
was declared the auction purchaser at the sa-e held on February 19, 1948, of 
the whole of the suit lands belonging to the joint family inclusive of the share, 
right, title and interest of the sons therein. ie 

The question, however, which arose was whether by reason of the observations of 
their Lordships of the Privy Council in Keser Chand v. Uttam Chand there was any 
difference created in the position as it thitherto obtained in the matter of the sons’ 
liability under the vious obligation to pay the father’s debt where the father had 
stood surety for the repayment of a loan. The case before their Lordships of the 
Privy Council was the case of the father Uttam Chand having stood surety for the 
judgment-debtor in an application by the judgment-debtor for stay of execution 
proceedings. The High Court before whom the appeal against the decree was 
pending had ordered that security should be furnished in the form of a charge 
on immoveable property and a security bond was thereupon executed by the father 
which provided : 

“I hereby stand a3 surety for the minors and agree that in the event of the appellate Court’s 
decision being against the judgment-debtors, my movable and immovable properties detailed 
hereinafter, shall be liable for making good the defic:ency if the amount under the decree was 
not recovered in full.” ` 


The mortgage debt was not paid in time and the decree-holder had the mortgaged 
property sold in execution and the decretal debt not being thereby realised in full, 
four items of ancestral immovable property belonging to the guardian the father, 
only one of which was covered by the surety bond, were sold in execution. The 
two sons and the grandson o? the.surety who constituted with him a joint Hindu 
family claimed to set aside the sale as not binding on them and for possession of 
the ancestral properties so sold. Their Lordships of the Privy Council held on the 
construction of the surety bond that the scope of the liability of the surety was 
limited to proceedings against the properties specified only, thus creating a charge 
on them excluding all personal liability. They held that the obligation undertaken 
by Uttam Chand was merely confined to tke extent of the properties charged 
by him for the satisfaction of theamount. On this construction of the surety bond 
their Lordships further proceeded to observe that there being no debt due by 
Uttam Chand but the security bond having been executed by him only for payment 
of a debt which was due frorn third parties, there was no question of the doctrine 
of the pious obligation of the sons to pay their father’s debt making the transac- 
tion binding on the ancestral property. They also observed that as it was not 
shown that Uttam Chand had made himself personally liable for the amount that 
remained due to the decree-hslder there was no debt due from him, and it followed, 
therefore, that the-unsecured property in question could not be validly sold in 
enforcement of the security bond. They therefore eschewed the liability in regard 
to both these properties, secured as well as unsecured ones, by reason of the 
pious obligation on the sons to pay the fath=r’s debt and passed the decree ac- 
cordingly in favour of the sons and the grandson. ; 

Mr. Gumaste for the appellants contended before us that having regard to these 
observations of their Lordships of the Privy Council, we should also hold that 
there was no debt due by the father but that the surety bond was executed by- 
the father for payment of the debt which was due from third parties and’ that 
therefore the suit lands which were the joirt family properties could not be 
attached and sold in executian of the decree which had been obtained by defendant 
No. 2 against defendant No. 4 the father. 

He was confronted with an unreported decision of our appellate Court consist- 
ing of the learned Chief Justice and Mr. Justice Gajendragadkar delivered in 


® 
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Rudragouda Nemangouda v. Gudnayat. There the father of the plaintiffs had 
stood surety for payment of certain costs and had executed two bonds, one a 
personal surety bond, and the other a mortgage bond in favour of the Registrar 
of the High Court. These bonds had been assigned by the Registrar of the High 
Court in favour of the respondents and the respondents had sought to enforce 
the liability against the father. The plaintiffs, who were the two minor sons of 
defendant No. 2 the father, thereupon filed a suit for a declaration that their two- 
thirds. share in the ancestral property was not liable for the payment of this debt of 
their father. Both the lower Courts dismissed the plaintiffs’ suit and the plaintiffs 
then came before this Court in second appeal. The learned Judges of the 
appellate Court reiterated the principles of Hindu law which we have referred to 
share and in regard to the observations of their Lordships of the Privy Council in 
Kesar Chand v. Uttam Chand said that the Privy Council had considered the 
effect of the bond executed by the father and come to the conclusion that on the 
terms of the bond the father had not undertaken any personal liability and therefore 
the Privy Council held that as there was no personal liability undertaken by 
the father, there was no obligation on the sons and the ancestral property could 
not be sold in satisfaction of what was claimed by the mortgagee on that surety bond. 
It was emphasised that the decision of the Privy Council proceeded on the assump- 
thon that but for the father not having undertaken a personal liability, the sons 
would have been liable on the principle of pious obligation. The only ground 
why the Privy Council came to the conclusion that the sons were not liable was 
that the father had not undertdken a personal liability. These observations of 
their Lordships of the Privy Council were therefore not taken by our appeal Court as 
militating in any manner whatever against the position which had been enunciat- 
ed thithertofore in regard to the sons’ liability under the pious obligation to 
pay the father’s debt due on a surety bond for the repayment of a loan, out of 
their share, right, title and interest in the joint family properties. 

The whole question, in our opinion, turns on the terms of the surety bond. If 
under the terms of the surety bond the father has rendered himself pon liable, 
be itan ordinary personal bond or evena mortgage or a pledge importing 
personal liability for the deficit if any on the realisation of the security, the sons 
are certainly liable to pay the father’s personal debt incurred in, this manner to 
the extent of their right, title and interest in the join family properties. If it 
is a pure personal bond, the quegtion can. never arise of the nature which has been 
mooted before us. If it is a mo ‘bond or a pledge, as and by way of security, 
even there the question would have to be considered whether in the event of a 
deficit arising on the realisation of the mortgage or the pledge by the creditor 
there would remain over a personal liability of the father to the extent of the 
deficit if any. If the surety bond was of the nature which obtained before their 
Lordships of the Privy Council in Kesar Chand v. Uttam Chand, there would be 
no question of the sons being liable for any debt due by the father by reason of their 
pious obligation, because there would be no personal liability of the father. and 
consequently there would be no debt due by the father as such. In such a case 
there would not arise any question of the sons being liable to pay the father’s 
debt by reason of the pious obligation because there would be no debt due by the 
father. In those cases, however, where the father has rendered himself personally 
liable even in the case of a mortgage bond or a hypothecation or pledge of goods 
to pay the balance over or the deficit, if any, after the realisation of the security, 
the sons’ obligation to pay the father’s debt by reason of the pious obligation 
-would arise and the debt to the extent that it has not been satisfied by the reali- 
sation of the security would be recoverable by the creditor from the father as well 
as the sons out of the joint family properties inclusive of the sons’ share, right, 
title and interest therein. 

This being the true position in law, the observations of their Lordships of the 
Privy Council in Kesar Chand v. Uttam Chand do not make any departure from the 
true position as it had been enunciated before 1945 and the observations of our 


1 (1947) S.A. No. 645 of 1948, decided 8, 1947 (Unrep.). 
by Chagla and Gajendragadkar JJ., on April 
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appeal Court in Rudragouda’s case also are tochesameeffect. This position in law 
was enunciated by our appeal Court as early as 1398 in the decision which is reported 
in Tukarambhat v. Gangaram where it was held that the ancestral property inthe 
hands of the sons was liable for the father’s deot incurred as a surety. No change 
has been made in this position which has obtained ever since by the observations 
of their Lordships of the Privy Council in Kesar Chand v. Uttam Chand and the 
position continues to be as it has been enunciated herebefore and has been under- 
stood all along at the bench as well as the bar. . 

The result, therefore, is that both the appeals wil be dismissed. The res- 
pondents have not appeared before us and therefore there will be no order as to 
their costs. The appellants will bear and pay their own costs of the appeals. 


Appeals dismissed. 


CRIMINAL APPELLATE. - 


Before Mr. Justice Baodekar and Mr. Justice Vyas. 


THE STATE OF BOMBAY v. PANDURANG VINAYAK CHAPHALKAR.* 
Bombay Building (Control on Erection) Act (Bom. XXXI of 1948), Secs. 1 (8), 3 (1) 4, 
9 (2), 16—Bombay Building (Control on Erection) Ordinance, No. 1 of 1948, Secs. 1 (4), 13— 
Bombay General Clauses Act (Bom. I of 1904), Secs. 7, 9, 25—Cotton Cloth and Yarn 
(Control) Order, 1946, Cl. 2 (2}—Nottfication tssucd under Ordinance extending tts operation-— 
Repeal of Ordinance by Act of 1943—Application o7 8. 25 of Act of 1904 to repealed Ordinance-— 
Whether notification issued under Ordinance extends operation of Act of 1948. 
Under the Bombay Building (Control on Erection) Act, 1948, the Provincial Government 
issued a Notification extending its operation to areas other than those specifically mentioned 
_ in the Bombay Building (Control on Erections) Ordinance, 1948. The Bombay Building 
_ (Control on Erection) Act, 1948, repealed this Ordinance by s. 15 which enacted : “and it 
- is hereby declared that the provisions of sections 7 and 26 of the Bombay General Clauses 
Act, 1904, shall apply to the repeal as if thet Ordinance were an enactment”. On the 
question whether the Notification issued under the Ordinance extended the operation of 
the Act to areas other than the specified places mentioned in the Act :— 
Held, that the Notification, even if it contin-ed in force because of the application of 
8. 25 of the Bombay General Clauses Act, 1904, extevided the Ordinance and not the Act, 
and, therefore, it was not permissible to substatu<e for the words of the Notification under 
the Ordinance referring to the Ordinance words -eferring to the Act. 


Emperor v. Ranchhodlat Hiratuai,* distinguished. 


One Pandurang Chaphalkar (accused No. 1) started erecting a cinema theatre 
at Rahatnagarin Ratnagiri. district without obtaining permission from the 
Controller of Buildings, Bombay, appointed under the Bombay Building (Control 
on Erection) Act, 1948. This undertaking was financed by Mahadev (accused 
No. 2) and Vasant (accused No. 8) who supervised the construction of the theatre. 
The accused were charged under s. 9(2) read with s. 4 of the Bombay Building 
(Control on Erection) Act, -1948. 

The trying Magistrate acquitted the accused on the ground that it was not 
necessary for the accused to obtain the permission of the Controller of Buildings, 
Bombay, before the construction of the cinezna theatre was commenced. In his 
judgment he observed as follows :— 


“Certain provisions of this Act (Bombay General Clauses Act, 1904) lay down that noti- 
fications etc. issued under an Ordinance promulgated by the Governor, continue to be in force, 
even the Ordinance is converted into an Act dnd even in the absence of any references to such 
notifications in the Act. Section 81 (b) of the Act fcr instance states that provisions of the Act 
shall apply in relation to any Ordinance promulgate: by the Governor of Bombay under s. 88 
or 89 of the Government of India Act, 1985, as they apply in relation to Acts made under that 


1 (1898) I. L. R. 28 Bom. 454. Josai, Sub-Divisional Magistrate, First Class, 
*Decided, August 9, 1950. Criminal Appeal Ramagiri. 

No. 319 of 1950, by the State of Bombay, 2 (1948) 50 Bom. L. R. 295, F. B, 

against an order of acquittal passed by A. G. 
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Act by the Governor. But it is not open to the prosecution to refer to these provisions of s. 81 
of the Bombay General Clauses Act by necessary implication and to draw upon them in so far 
as the point in question is concerned, because, s. 15 of the Bombay Building (Control on 
Erection) Act declares that the provisions of ss. 7 and 25 of the Bombay General Clauses Act 
shall apply to the repeal as if that Ordinance were an enactment. It thus restricts the scope of 
the application of the Bombay General Clauses Act to its provision of two sections only as far 
as the Bombay Building (Control on Erection) Act is concerned. 

12. Section 7 of the Bombay General Clauses Act reads as follows :—~ 

‘Where this Act or any Bombay Act made after the commencement of this Act, repeals 
any enactment hitherto made or hereafter to be made, then unless a different intention appears, 
the repeal shall not— ; ` 

(a) revive anything not in force—as if the repealing Act has not been passed’, 

These provisions clearly refer to the effect of a repeal of an enactment. No enactment is 
repealed in this case. What is repealed is the Bombay Building (Control on Erection) Ordinance, 
1948. An Ordinance and an enactment are two different things and the one cannot be sub- 
stituted for the other. It is fiction to say that an Ordinance is an enactment. 

There thus remains only one section of the Bombay General Clauses Act to be considered in the 
present case and that is 8.25. It reads: 

‘Where any enactment is, after the commencement of this Act, repealed and re-enacted by a 
Bombay Act with or without modification, then, unless it is otherwise expressly rovided, 
any appointment, notification, order, scheme, rule, bye-law or form made or issued under the 
repealed enactment shall, so far as it is not inconsistent with the provisions re-enacted, conti- 
nue in force, and be deemed to have been made or issued under the provisions so re-enacted unless 
and until it is superseded by any appointment, notification, order, scheme, rule, bye-law, or form 
made or issued under the provisions so re-enacted’. 

14 Two conditions must necessarily be fulfilled in order to make the above provisions 
applicable to an enactment, Firstly, an enactment must he repealed and re-enacted. The 
word ‘and’ in between the two words ‘repealed’ and “re-enacted” is most important. It means 
that unless an enactment is repealed and re-enacted, the above provisions shall not apply. In 
other words, ifean enactment is only repealed or only re-enacted, that the provisions shall not 
apply. As already discussed above no enactment is repealed in this case. It is only an Ordi- 
nance that is repealed. Accepting for the sake of argument that Ordinance is a synonym of 
Act, it can be gaid that the Bombay Building (Control on Erection) Act is repealed and re-enacted 
only in respect of places mentioned in the schedule. As for Ratnagiri city or Ratnagiri district, 
it is netther repealed or re-enacted, for it was not at all intended to be applied to either or both 
of them. 

15. The second condition precedent for making provisions of s. 26 of the Bombay General 
Clauses Act applicable to an enactment is that, notifications etc. issued under the repealed 
enactment shall continue to be in force, under the provisions re-enacted, only if they are not 
inconsistent with the provisions re-enacted. In this case a notification (exh. 34) was issued in 
exercise of the powers conferred by sub- s. (4) of 8. 1 of the Bombay Building (Control on Erection) 
Ordinance 1948 and it extended the application of the provisions of the Ordinance to all areas in 
the Province of Bombay, other than the areas specified in the schedule. The notification further 
stated that the Ordinance was applicable in the said areas only in respect of buildings intended to be 
built for the purposes of cinemas, theatres, and other places of amusement or entertainment. As 
observed above, the Act can be said to have been re-enacted only with reference to places mention- 
ed in the schedule. The Act was neither initially enacted for, nor was it afterwards extended 
to Ratnagiri. The provisions of the notification issued under the repealed Ordinance, therefore, 
are inconsistent with the provisions of the Act, and naturally, they cease to be in force as far as 
Ratnagiri is concerned. Moreover, s. 15 of the Bombay Building (Control on Erection) Act 
specifically states that the Bombay Building (Control on Erection) Ordinance is thereby re- 
pealed. It nowhere mentions that it is re-enacted. 

16. There is one more point worth noting in this connection. The Controller (exh. 27) 
stated that notifications were issued under s. 1 (3) of the Act, extending its application to places 
dike Kolhapur, Baroda, etc. in so far as it related to the construction of cinema theatres only. 
Had Government any intention to apply these provisions to Ratnagiri, they could have very well 
issued such a notification. “But they have not done it. 

17 For all the foregoing reasons, it will be proved to the hilt that the Act is not made 
applicable to Ratnagiri and a notification issued under the Ordinance-cannot be legally held to 
be in force after the same Ordinance was converted into an Act which does not refer to any such 
notification extending its application to Ratnagiri.” ‘ 
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The State of Bombay appealed to the High Court against the order of acquittal. 


H. M. Choksi, Government Pleader, for the State. 
S.G. Patwardhan, for the accused. 


Bavpekar J. This is an appeal which has been filed by the State against 
three accused who were charged under s. 9 (2) read with s. 4 of the Bombay 
Building (Control on Erection) Act, 1948. 

It is not in dispute that accused No. 1 in this case had put up, without obtaining 
permission from the Contrcller of Buildings, Bombay, appointed under the 
provisions of the Act, a cinema theatre, thet the cinema theatre had not been 
completed and that it was in the process of ecnstruction when it was noticed that 
the permission of the Controller was not obtained. Accused No. 1 along with 
two others were then prosecuted for a breach at's. 9 (2) read with s. 4 of the Bombay 
Building (Control on Erectior) Act, 1948. 

It is not necessary to set cut the various defences which were taken on behalf 
of the accused persons because the one upca which they must succeed is that 
there is really no notification extending the operation of the Bombay Building 
(Control on Erection) Act. 1948, to areas other than certain specified places which 
are mentioned in s. 15 of that Act. 

Prior to the enactment of the Act, which was No. XXXI of 1948, there was in 
force an Ordinance called the Bombay Building (Control on Erection) Ordinance, 
1948, (No. I of 1948). That Ordinance also extended to certain specified areas 
mentioned in s. 18 of the Ordinance ; but by s. 1, sub-s. (4), of the Ordinance, 
the Provincial Government was permitted by a notification in the official Gazette 
to direct that it should extend to any other =reas specified in the notification. 
The same sub-section permitted such extension to be made not only with regard 
to buildings in general but also in regard to such buildings as were intended to be 
used for a specified purpose to be mentioned in the notification. , Acting under 
these powers the Provincial Government extended the operation of Ordinance 
No, 1 of 1948 to all areas in the Province of Bembay, other than the areas specified 
in the schedule to the said Ordinance, but ony in respect of buildings intended to 
be used for the purpose of cinemas, theatres and other places of amusement or 
entertainment. Act No. XXXI of 1948 repeals this Ordinance; but by s. 15 
which r.pealed the Ordinance it was enacted zs follows: 

“and it is herebv declared that the provisions of sections 7 and 25 of the Bombay General 
Clauses Act, 1904, shall apply to the repeal as if that Ccdinance were an enactment.” 

Now s. 7 of the Bombay General Clauses Act, 1904, merely saves the rights 
which have been acquired or the liabilities which have been incurred. It corres- 
ponds to s. 6 of the Central General Clauses Act. Section 25 of the Bombay 
General Clauses Act, 1904, provides as follows : 

“Where any enactment is, after the commencement of this Act, repealed and re-enacted by 
a Bombay Act with or without modification, then, unless it is otherwise expressly provided, any 
appointment, notification, order, scheme, rule, by-law or form made or issued under the repealed 
enactment shall, so far as it is not inconsistent with the provisions re-enacted, continue in force, 
and be deemed to have been made or issued under the provisions so re-enacted, unless and until 
it is superseded by any appointment;notification, or=er, scheme, rule, by-law or form made 
or issued under the provisions so re-enacted.” 
Now s. 25 of the Bombay General Clauses Act, 1904, in terms applies one when an 
enactment is repealed and re-enacted by a Benbay Act, and had it not been for 
s. 15, sub-s. (1), of the Bombay Building (Control on Erection) Act, 1948, it might 
have been arguable that the Ordinance was not an enactment and consequently 
s. 25 of the Bombay General Clauses Act, 1904, had no application. That is why 
s. 15, sub-s. (1), provides that ss. 7 and 25 of the Bombay General Clauses Act, 
1904, will apply to the repeal of Ordinance No. 1 of 1948 as if that Ordinance was 
an enactment. It is no argument, therefore, to say that s. 25 had no application 
merely because what was repealed by s. 15, sub-s. (1), of the Bombay Building 
(Control on Erection) Act, 1948, was an Ordinance and not an Act. 

The question, however, is what is the effeez of the application of s. 25 of the 
Bombay General Clauses Act, 1904? Section 25 enables us to hold that any 
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notification issued under Ordinance No. 1 of 1948 was to be deemed to have been 
made or issued under certain provisions of Act No. XX XI of 1948 and also to 
continue in force until it is superseded. It is nobody’s contention that assum- 
ing that the Notification is to be deemed to have been issued and to continue in 
force under Act No. XX XI of 1948, it has been superseded by any subsequent 
notification. , ; 

One of the points to be considered is whether the notification can be said to 
continue in force and be deemed to have been made under Act No. XXXI of 
1948 on the ground that it is inconsistent with the provisions which are re-enacted 
in the Act of 1948. But in our view it is not necessary to go into that question for 
the reason that even assuming the Notification continues in force and assuming 
the notification is to be deemed to have been made or issued under the provisions 
of Bombay Act No. XXXI of 1948, the notification will not help the State. The 
notification extended, as I have already mentioned, the scope of Ordinance No. 1 of 
1948 to areas other than those which were mentioned specifically in the Ordinance 
itself. If we were to take the notification as having been issued under Bombay Act 
No. XXXI of 1948, we must take the notification as it stands without changing 
any of its words and the notification even if it continues in force because of the 
application of s. 25 of the Bombay General Clauses Act, 1904, extends the Ordi- 
nance and not the Act. In the result, therefore, the contention made by the State 
that the Act had been extended to areas other than those mentioned in s. 15 of the 
Bombay Building (Control on Erection) Act, 1948, to the extent that cinema 
theatres, for example, are concerned, fails because the notification cannot lend 
any support whatsoever to it. It has got to be remembered that s. 25 of the 
Bombay General Clauses Act, 1904, does not say that the notification issued under 
' the prior enactment will have to be taken as a notification issued under the new 
enactment mutatis mutandis. If it had so directed, then for the words in the 
notification by which this Ordinance is extended, it might or might not have been 

ssible to substitute the words ‘“‘the Act of 1948”. Secondly, s. 9 of the Bombay 

neral Clauses Act has not been made applicable. If that section had been made 
applicable to the repealed Ordinance as if the Ordinance was an Act in the same 
manner as ss. 7 and 25 of the Bombay General Clauses Act, 1904, had been made 
applicable, then an argument may have been made that any reference in the 
notification which might be regarded as an instrument, to the Ordinance of 1948 
was to be construed as a referenceto the provision which was re-enacted, 
namely, Act No. XX XT of 1948. It is possible of course that a notification may 
not be regarded an instrument, but s. 9 of the Bombay General Clauses Act shows 
how it is necessary to have a specific provision if it is desired to read for an Act— 
and necessarily therefore for an Ordinance—an Act which is a re-enactment. 
The result desired by the State could have been achieved in the manner followed 
by the Cotton Cloth and Yarn (Control) Order, 1945. Under cl. 2, sub-cl. (2), 
of that Order, the Cotton Cloth and Yarn (Control) Order, 1948, stands repealed. 
The first proviso provides that anything done under any provision of the Cotton 
Cloth and Yarn (Control) Order, 1948, shall be deemed to have been done under 
the corresponding provision of the Cotton Cloth and Yarn (Control) Order, 1945. 
This enables any notification which was issued under the Cottog Cloth and Yarn 
(Control) Order, 1948, to be deemed to be a notification issued under the Cotton 
Cloth and Yarn (Control) Order, 1945. But the clause did not stop there. A 
further proviso was added to the clause, namely, 

“Provided further that any reference in any order issued under the Defence of India Rules or 
in any notification issued thereunder to any provision of the Cotton Cloth and Yarn (Control) 
Order, 1945, shall, unless a different intention appears, be construed as reference to the corres- 
ponding provision of this Order.” - 


In our view, in the absence of any provision embodying the principle under- 
lying s. 9 of the Bombay General Clauses Act, 1904, or the second proviso to Cl. 
2, sub-cl. (2), of the Cotton Cloth and Yarn (Control) Order, 1945, it is not 
permissible to substitute for the words of the notification under the Ordinance of 
1948 referring to the Ordinance words referring to the Act of 1948. 

The learned Government Pleader who appears on behalf of the State contends 
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that in case there is a provision made in one portion of an Act by which something 
which was done under a similar provision, whether it was an Act or an Ordinance, 
was to be deemed to have been done under the former, it is not necessary further 
to extend the provisions of s. 9 of the Bombay General Clauses Act, 1904, or to 
have in the former Act a provision corresponding to the second proviso of the 
second sub-clause of cl. 2 of the Cotton Cloth and Yarn (Control) Order, 1045 ; 
and in support of his contention, he has referred us to a full bench decision 
reported in Emperor v, Ranchhodlal Hirabhat'. Now it appears to us that all 
that this Court held in that case is that if one section of a statute enacts that an 
order which was passed under a previous statute was to be deemed to be an order 
under the statute so enacting, then if there 13 any reference to the orders made 
under the statute so enacting in any other portion, that reference must be constru- 
ed to, be a reference not only to the order made udder the sfatute but also to an 
order deemed to have been made under it. Now that principle cannot obviously 
be applied in the present case. We are nos suggesting that the notification 
which was issued is not to be deemed to have been made under the Act of 1948 or 
that it is not a notification under the Act of 1948. Our view is that even assumi 
that the notification is to be deemed to have been made under the Act of 1948, 
the notification does not extend the operation of the Act but it extends the opera- 
tion of the Ordinance which is not of any use to the prosecution. 

The second point which is made on behalf of the State is that in case the 
intention of the Legislature is clear, a lacuna in the drafting should not be 
allowed to defeat the intention of the Legislature. We have no quarrel with that 
proposition ; but the question is whether it was the intention of the Legislature 
that in the notifications which were issued under the former Ordinance, references 
to the Ordinance were to be made as references to the Act. The Legislature has 
not embodied any such provision specifically in the statute, and we fail to find 
anything from which we can say that the Legislature had an intention that 
references in the notifications issued under the Ordinance shoulde be read as if 
they were references to the Act. We have no doubt that the Legislature must - 
have intended that the Act should apply not only to the areas which are mentioned 
ins. 15 of the Act of 1904, but also to such other areas as in the opinion of the 
Provincial Government the Act should be extended. Sub-section (3) of s. 1 of 
the Act of 1948 as a matter of fact shows 2learly such an intention. But the 
Legislature has provided for the carrying out of such intention because sub-s. (3) 
of s. 1 of the Act of 1948 enables the Provincial Government to carry out such 
intention by issuing a notification under the Act. The Act will be extended to 
such areas as the Provincial Government thirk fit but they will have to issue a 
notification for that purpose under s. 8, sub-s. (1), of the Act of 1948, and if at 
all there is any failure to carry out the intention, it is not a lacuna left by the 
draftsman but because the Provincial Government failed to issue a proper 
notification for reasons which we do not know. We are not, therefore, allowing 
the intention of the Legislature to be defeated because of bad : 

The appeal, therefore, fails and is dismissed. i 
Appeal dismissed. 
. : 4 : | 


CRIMINAL REVISION. 


Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
In re ATMARAM SHRIDHAR. VAIDYA.* 

Preventive Detention Act (IV of 1950), Sec. 7—-Constitution of India, Art. 22 (5)}—Grounds furnished 
to detenue not in compliance with statutory provistmns—Further particulars given to detenue 
by detaining auihority to justify detention—Whether detaining authority can amplify and 
improve grounds originally furnished. 

The grounds furrished to a detenue on April 29, 1950, detained under the Preventive Deten- 
tion Act, 1950, were that he was engaged and was likely to be engaged in promoting acts of 


1 (1948) 50 Bom. L. R. 295, F. B. Applcation No. 807 of 1950. 
*Decided, September 1, 1960. Criminal 
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sabotage on railway and railway property in Greater Bombay. On August 26, 1050, the 
detaining authority furnished further particulars to the detenue to justify his detention by 
amplifying and improving the grounds originally furnished. On the question whether it 
was permissible to the detaining authority to do so :— 

Held, (1) that the detention of the detenue was not valid inasmuch as the grounds furnished 
to h m on Apri 29, 1950, were not in compliance with the constitutional and statutory pro- 
visions ; and 

(2) that the contravention of these provisions could not be set right by the detaining 
authority by giving further particulars to the detenue on August 26, 1950, in amplification 
of the grounds already given. 


Owe Atmaram Shridhar Vaidya (detenue) was arrested on April 21, 1950, and 
on the same day an order under the Preventive Detention Act, 1950, was served 
upon him. The grounds on which the order was made were furnished to the 
detenue on April 29, 1950. and they were : 

“That you are engaged and are likely to be engaged in promoting acts of sabotage on Rail- 
way and Railway property in Greater Bombay.” 


On August 26, 1950, the detaining authority communicated the following 
further particulars to the detenue in justification of his detention :—- 
“That the activities mentioned in the grounds furnished to you were being carried on by 
you, in Greater Bombay between January 1950 and the date of your detention; and 
‘In all probability you will continue to do so.” 


The detenue applied to the High Court under s. 491 of the Criminal Procedure 
Code to have the order of detention set aside. 
‘The application was heard. 


‘H.-S. Bhatt, with A. S. R. Chari, for the applicant. 
i. JM, Chokst, Government Pleader, for the State. 


‘Cracia C. J. The detenue was arrested on April 21, 1950, and an order under 
the Preventive Detention Act, 1950, was served upon him on that very date. The 
grounds were furnished to him on April 29, 1950, and the grounds are that he was 
engaged and was likely to be engaged in promoting acts of sabotage on railway 
and railway property in Greater Bombay. It is clear, by reason of the view we 
‘have taken in several cases under s. 491 of the Criminal Procedure Code, that this 
is not a ground which would enable the detenue to make a representation to which 
‘he is entitled both under the Act and under the Constitution. We have how 
-before us an affidavit of Mr. Chudasama, the Commissioner of Police, dated 
August 80, 1950. We appreciate the fact that, after our decision was given, 
Government decided to place all the materials before us so that we should be 
‘satisfied that what influenced the detaining authority in making the order was not 
any ulterior -motive but that ample materials were at the disposal of the detain- 
_ ing authority which would justify the applicant’s detention. We have looked at 
this affidavit and we have also looked at the particulars furnished to us by Mr. 
Chudasama. If these particulars had been fuinished at the time when the 
grounds were furnished on April 29, 1950, very likely we would have come to the 
conclusion that the grounds were such as would have led the detenue to know 
exactly what he was charged with and to make a proper representation. It is 
unfortunate that the detaining authority did not think it right to do on April 
29, 1950. what he is now doing on August 26, 1950. It is clear from this affidavit 
that the, disclosure of these particulars would not have been against public interest ; 
{because, in paragraph 8 of the affidavit, Mr. Chudasama states that there are more 
facts relating to the activities of the detenue which he cannot disclose as being 
against public interest. Therefore, Mr. Chudasama did not think that the dis- 
closure of particulars which he has now made would have in any way gone against 
public interest if such a disclosure had been made when the grounds were furnished 
on April 29, 1950. In all the matters which have come up before us, we have 
been distressed to find how vague and unsatisfactory the grounds are which the 
detaining authority furnishes to the detenue; and we are compelled to say that, 
in almost every case, we have felt that the grounds could have been ampler and 
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fuller without any detriment to public interest. It is at least fortunate that the 
detaining authority has now cealised that better particulars should be furnished 
to the detenue so that the Court could judge whether the grounds are such as come 
within the Act and the Constitution. 

But a new and an important question arises for our determination; and that 
is whether it is permissible to the detainitg authority to justify the detention by 
amphfying and improving the grounds originally furnished. We have pointed 
out that the grounds which have to be furnished, both under the Act and under 
art. 22. sub-cl. (4), of the Constitution, constitute a very important and vital 
safeguard for the subject. It is by reason of the furnishing of these grounds 
that itis made possible for the person detained to make a representation against the 
order of detention. The Constitution also provides that the detaining authority ` 
shall afford the detenue the earliest opportunity of making a representation against 
the order. Therefore, the point of time we have to consider is when the grounds 
were furnished and when an opportunity was given to the detenue to make a 
representation. If the grounds furnished were not such as to give him the op- 
portunity which the Constitution makes it incumbent, then there is a clear contra- 
vention of the fundamental right of the subject and the subject is deprived of the 
constitutional safeguard given to him under art. 22, sub-cl. (6). In ow opinion, 
it is not open to the detaining authority to furnish grounds i in several instalments , 
and the reason for this is obvious, because the grounds which are to be furnished 
are grounds which were in existence and on the basis of which the detention order 
was made by the detaining authority. Therefore, what has been furnished to 
the detenue now by the detaining authority on August 26, 1950, cannot consti- 
tute the grounds contemplated by art. 22 (5) of the Constitution. The only 
grounds which we have to consider and which were furnished in the purported 
compliance of art. 22 (5) were the grounds furnished to the detenue on April 29, 
1950; and if those grounds were not such as to enable the detenue to make a 
proper representation, then there was a violation of the fundaméntal ight and 
a contravention of the statutory provision. That violation and that contra- 
vention cannot be set right by the detaining authority by amplifying or improving 
the grounds already given. As we said before, the point of time at which we have 
to decide whether there was a compliance or not with the provisions of art. 22 (5) 
is April 29, 1950, when the grounds were furnished, and not when further and 
bette: particulars were given on August 26, 1950. 

In our opinion, therefore, the detention under the order is not valid inasmuch QS _ 
the grounds furnisked were not in compliance with the constitutional and statu- 
tory provisions. 

The result is that we must allow the application and order the detenué to be 
released. , 

Government to pay the costs of this application. 

Leave granted to Government to appeal to the Supreme Court under art. 182 


(1) of the Constitution. 
Detention order held invalid. 


APPELLATE CIVIL. 


Before Mr. Justice Weston and Mr. Justice Shah. 


JAINABBIBI JAVJE ALIMAHOMED TAYABALLI BOHORI v. SHANKAR 
SAKHARAM KULKARNI.* 
Indian Limitation Act (IX of 1908), Sec. 19—Acknowledgment— Absence of denial in answer to 
demand —Whether an admission of liability to constitute acknowledgment. 
An acknowledgment under s. 19 of the Indian Limitation Act, 1908, need not necessarily 
be express, but it must be something positive. A mere absence of denial, in answer to a 


*Decided, December 15, 16, 1949. First Division) at Thana, in Special Suit No. 74 
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demand, cannot operate as an admission of Nability so as to constitute an acknowledg- 
ment within the meaning of s. 19 of the Act. 


Sambisioa Ayyar v. Subramanta Pillai,! followed. 


Oxe Shankar (defendant) mortgaged certain lands to Alimahamad, the husband 
of Jainabbibi (plaintiff). The first mortgage which was executed on February 
6, 1925, was for Rs. 4,000 and the gecond mortgage on the same property was 
executed in favour of the plaintiff on March 11, 1926, and was for Rs. 5,000. In- 
terest was provided at twelve per cent. per annum on the first mortgage and 
at nine per cent. on the second. The period for payment under the first mortgage 
was three years and under the second mortgage payment was to be by instalments. 
’ There was a default clause that in default of any two instalments the whole amount 
was to become due. Rs. 400 only were paid under the mortgages and this payment 
was made on February 26, 1926. 

On October 25, 1945, the plaintiff filed the present suit against the defendant 
to recover an amount of Rs. 18,000 due on the two mortgages, relying on certain 
statements of the defendant which she claimed to be acknowledgments. The 
trial Judge dismissed the suit observing as follows in his judgment :— 

“The other acknowledgments relied upon by plaintiff are by way of inference. Plaintiff 8 
husband was a mortgagee hence he had to pay assessment to Government. He therefore filed 
regular suit No. 15 of 1985 in Roha Court to recover the assessment dues from defendant as the 
person liable to do so under the mortgage bonds. Defendant seems to have contended in that suit 
that he had given some timber to plaintiff’s husband, that its price be deducted and that he was 
prepared to pay the rest of the amount. The suit resulted in compromise and defendant had 
to pay the assessment dues to plaintiff's husband. Copy of the decree is exh. 20. Itis argued by 
the learned pleader for plaintiff that taking the whole affair of filing this suit No. 15 of 1085 and 
its compromise, it shows that defendant admitted his liability to pay assessment. It is argued 
from this that he was liable to pay assessment under the terms of mortgage bonds. It is therefore 
argued that the passing of decree in Reg. Suit No. 15 of 1985 shows that defendant admitted his 
position as mortgagor. I do not think that s. 19 of the Limitation Act contemplates such 
acknowledgments. It distinc.ly mentions that in order to constitute acknowledgment, it must be 
in writing signed and it must be an acknowledgment of liability in respect of property or right. 
Copy of written statement in Reg. Suit No. 15 of 1985 is produced at exh. 25, but it does not 
contain anything relating to mortgages in suit. I cannot accept the interpretation that s. 19 
of the Indian Limitation Act contemplates such acknowledgments by far fetched inferences as 
suggested by the learned pleader for plaintiff. 

It is further urged that plaintiff's husband served defendant with a notice before filing Reg. 
Suit No. 15 of 1985 and that defendant replied on October 14, 1984 (vide exh. 80). This is 
sought to be relied upon as acknowledgment. But it amounts to an acknowledgment of payment 
of assessment paid by plaintiff's husband. It does not contain a word about suit mortgages. 
It cannot be said that because d: fendant admitted to pay assessment, he admitted his liability 
to pay mortgage dues also. I do not therefore find this to be an acknowledgment within the 
meaning of s. 19 of the Indian Limitation Act.” 


The plaintiff appealed to the High Court. 


H. C. Coyajee, with K. B. Sukhtankar, for the appellant. 
K. V. Joshi, for the respondent. 


Weston J. This is a plaintiff’s appeal from the dismissal of his suit by the 
Joint Civil Judge, Senior Division, Thana. The suit was to recover an amount of 
Rs. 18,000 claimed due on two mortgages. The two mortgages were mortgages of 
the same property, one was for an amount of Rs. 4,000, and the other was for an 
amount of Rs. 5,000, and these mortgages were executed on February 6, 19285, 
and March 11, 1926, respectively. Interest was provided to be at twelve per 
cent. per annum in the first mortgage and at nine per cent. in the second. The 
period for payment under the first mortgage was t years, while under the 
second ri So payment was to be by instalments, the date of the last instal- 
ment being December 16, 1929. There was a default clause that in default of 
any two instalments the whole amount was to become due. The plaintiff claimed 
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that the amount due under the mortgages considerably exceeded the amount of 
Rs. 18,000, and he limited his claim according to the rule of damdupat. Only 
Rs. 400 are said to have been paid under the mortgages, and this payment was on 
February 26, 1925. The suit was filed on October 25, 1945, and prima facie 
appeared well beyond the period of limitation under ait. 182 of the Indian Limi- 
tation Act. The plaintiff, Lowever, relied,on certain acknowledgments ; and the 
main question in the suit and the only question in this appeal was and is whether 
the acknowledgment within twelve years of the suit, sufficient under s. 19 of the 
Indian Limitation Act to renew the period of limitation, has been proved. In the 
suit the plaintiff relied upon a number of statements of the defendant, which she 
claimed to be acknowledgments. One of these, a written statement, dated 
November 29, 1980, was accepted by the learned Judge as constituting an acknow- 
ledgment under s. 19 of the Limitation Act. But this acknowledgment in itself 
was of no avail to the plaintiff as it was made more than twelve years before the 
date of the filing of the present suit. 

Before us Mr. Coyajee for the plaintiff-appellant has based his case on a written 
statement filed by the defendant in suit No. 15 of 1985, or rather on this statement 
together with the defendant's reply to a notice given by the plaintiff shortly before 
that suit was filed. ‘The daze of the reply to the notice is October 24, 1984, while 
the date of the written statement is April 6, 1985. Suit No. 15 of 1985 arose in 
this way. In oz about the year 1982 Government in default of payment of 
assessment was taking or was considering taking steps under the Land Revenue 
Code, and assessment amounting to Rs. 170-14-3 was paid by the plaintiff. Jn 
his notice before suit deted October 19, 1984, the plaintiff stated that the 
Government dues for the year 1981-82 paysble by the defendant had to be paid 
by the plaintiff, the total amount being Rs. 170 odd. The notice stated that the 
defendant had not re-paid this amount and called upon him to do so. By his 
reply to the notice the defendant stated as follows : 

“My client has given to your client wood of the value of Rs. 69-6-0. My «lient did not take 
the price of the said goods in cash but told your client to take the same into account of the amount 
of the dhara and the latter agreed to do so. Moreover your client wanted some more goods 
and as your client agreed not to pay the price in cash but to set off the price against the dhara 
paid by him, my client did not pay the balance of the money to your client. If your client 
does not require the goods my client is willing to pay the balance of the amount after deducting 
the sum of Rs. 69-8-C.” 


This reply was not signed by the defendant but was signed by his pleader, and may 
be accepted to be signed by an agent authorized in that behalf. In paragraph-l 
of the plaint in suit No. 15 of 1935 it was stated that the defendant’s property was 
in simple mortgage with the plaintiff and the land revenue for the year 1981 due 
from the defendant to Government had to be paid by the plaintiff. and the suit 
was to recover this amount on the basis that the plaintiff having an interest ın the 
property had paid money which the defendant was lable to pay according to law. 
The plaint then cited the plaintiff’s notice and the reply thereto by the defendant 
and made the same claim for Rs. 170 odd, which the plaintiff had made in his 
notice. The written statement was filed on April 6, 1935, and was in the following 
terms : 

“I. The plaintiff has statec the occupation of the defendant as trader. The defendant’s 
occupation is agriculturist. He maintains himself by agriculture. 

2. The defendant has sold wood to the plaintiff of the value of Rs. 69-6-0. It was agreed 
that this amount te deducted frem the amount of dhara paid by the plaintiff. In spite of this 
the said amount of Rs. 69-6-0 has not been deducted by the plaintiff in his suit. It is necessary 
that the said amount be deducted. 

8. The plaintiff was going to purchase more wood from the defendant and therefore he 
paid the dhara. For the balance remaining due on taking accounts after deducting the amount 
stated in para. 2, light instalments be alowed. The written statement is as aforesaid.” 

I think it may be accepzed that an acknowledgment under s. 19 need not 
necessarily be express, but the requirement of the section that the acknowled z- 
ment must be in writing and signed by the party or an agent duly authorized in 
this behalf shows that the acknowledgment must be something positive. Mere 
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silence on the part of a party would not be enough. In my opinion, the law was 
correctly stated by the Madras High Court in Sambastra Ayyar v. Subramania 
Pillat', where, after setting out a number of authorities, Stone J. said (p. 817): 

“On an examination of the above it will be found that it has been consistently held that 
where the circumstances are such that the person making a representation has his mind directed 
to the question of the existence of the debt or not, and he represents that the debt exists or he 
represents facts consistent with the inference that he admits the existence of the debt, such 
representation will be deemed a sufficient acknowledgment.” 


The question then is whether by this written statement the defendant in -the 
present suit represented facts only consistent with the existence of the mortgages. 
There is in the written statement no word relating to the mortgages; but Mr. 
Coyajee for the plaintiff contends that this written statement must be read along 
with the plaint, and that the admissions contained in the written statement 
necessarily embrace admissions as to the existence of the mortgages. Mr. Coyajee 
does not claim that the principle of pleading set out in O. VIII, r. 5, can have any 
„application ; and clearly it could not, for the acknowledgment under s. 19 
must be in writing and must be signed. So that a mete omission to deny a parti- 
cular assertion could not of itself amount to an acknowledgment sufficient for the 
purpose of s. 19. Had the defendant by his written statement made a general 
admission accepting the whole of the plaint, then perhaps that could be said to 
be sufficient. The plaint no doubt is a clear assertion of a claim under s. 69 of the 
Indian Contract Act, and the written statement is an admission that the money 
sought to be recovered had been paid by the plaintiff for the defendant. But 
apart from s. 69 of the Indian Contract Act, money paid by one person on behalf 
of another may be recovered by the person who has paid, if the payment has been 
made by virtue óf agreement between the two that it should be recovered. If, 
therefore, in a written statement there is a statement that the payment of assess- 
ment was made in pursuance of some agreement between the two, I find it difficult 
to accept that the written statement can be said to contain by implication an 
unequivocal admission of the existence of the mortgages sufficient for the purpose 
of s. 19 of the Limitation Act. Clause 2 of the written statement is not very clear. 
It might well be said to mean that the assessment tirst had been paid by the 

laintiff and later on it was agreed that the price Rs. 69-6-0 ofthe wood subsequent- 
ly sold to the plaintiff should be deducted from the amount due to the plaintiff. 
Clause 8 however suggests that the assessment was paid as part and parcel of an 
arrangement whereby the plaintiff was to purchase wood from the defendant, 
The circumstance that the written statement is not very clear is not a circumstance 
in support of its value as an acknowledgment, and it seems to me on construction 
of the written statement that it does not do more than admit liability that money 
was paid by the plaintiff on behalf of the defendant; and the only reference 
made to the nature of the transaction is not very clear reference to some agreement 
which might well have existed, apart from the plaintiff being in the position of 
mortgagee. In my view, therefore, the written statement is not an acknowledg- 
ment sufficient for the purpose of s. 19 of the Limitation Act. 

It is not necessary, therefore, to consider further points raised by Mr. Joshi on 
behalf of the defendant, that there are in this case two mortgages, and a general 
admission as to mortgage would not be sufficient to cover two mortgages. In 
my opinion the decision of the trial Court is right, and this appeal must be dis- 
missed with costs. 

Suan J. I agree. Under s. 19 of the Indian Limitation Act, if before the 
expiration of the period of limitation prescribed for a suit or an application in 
respect of any property or right, there is an acknowledgment of liability in respect 
of such property or right, and the acknowledgment-is made in writing and is signed 
by the party against whom the right or the property is claimed, such acknowledg- 
ment has the effect of extending the period of limitation, and a fresh period of 
limitation has to be computed from the date when the acknowledgment was 
signed. Under explanation (1) to that section such an acknowledgment may be 
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sufficient, though it omits to specify the exact nature of the property or the right. 
It is clear from the words of s. 19 that the acknowledgment must be an acknow- 
ledgment of liabilicy. The acknowledgment however may be either express or 
may be implied. The acknowledgment of liability may be contained in a docu- 
ment signed by the person against whom the right or the property is claimed or’ 
by his authorized agent or it may be inferred from the document together with the 
evidence of surrcunding circumstances whick show how the recitals made in the 
document related to the facts then existing. A mere absence of denial, in answer 
to a demand, however, cannot operate as an admission of liability so as to consti- 
tute an acknowledgment within the meaning of s. 19. 

In the present case the plaintiff in his plaint in suit No. 15 of 1985 stated that 
the estate of the defendant was in mortgage with him. He further asserted that 
the defendant was under an obligation to pay the assessment due to the Govern- 
ment in respect of the lands which were mortgaged, and that lability for assessment 
due to Government not being satisfied by the defendant, the plaintiff had to satisfy 
the liability, ana he therefore claimed that he was entitled to a decree against 
the defendant for the amount of assessment paid by him. 

In his written statement the defendant admitted that the plaintiff had paid the 
assessment due to Government. He set up a contention that against the amount 
paid an amount of Rs. 69-6-0 was to be ap>ropriated for wood supplied to the 
plaintiff, and tha* the defendant was to supply more wood to the plaintiff towards 
the liability, which, according to the defendant, was agreed to be satisfied by 
supplying wood. There was no reference in the written statement to the mortgage. 
Now this written sthtement, according to the rules of pleadings, may be deemed to 
admit the averment made in the plaint that the property in respect of which the 
liability to pay assessment arose was mortgaged with the plaintiff. But the rule 
of pleadings, that absence of denial of an assertion made in a plaint must be deemed . 
to amount to an admission that the asseitiom is true, cannot apply in construing 
an acknowledgmen: under s. 19 of the Limitation Act. A party who seeks to 
rely upon an acknowledgment of liability for the purpose of extending the period 
of limitation preszribed for filing a suit in ressect of property or right must esta- 
blish that there has been an acknowledgment by the other party of the same 
liability in respect of the property or the right in respect of which the suit is filed 
and it has been signed by him or by his authorized agent. In the written state- 
ment of the defendant there has been an acknowledgment of liability for the payment 
of assessment, but there is no acknowledgment of a mortgage or the liability under 
a mortgage. It is true that evidence is admissible for the purpose of ascertaining 
the right or the property to which the liability relates, if the lability is expressly 
or even impliedly admitted. But in the present case the liability admitted does 
not appear to be, either expressly ov inplie dy, the liability under the mortgage. 
I agree, therefore, with the order proposed by my learned brother that the appeal 
should be dismissed with costs. 

Appeal dismissed. 


Before Mr. Justice Bhagwati anid Mr. Justice Dixi. 
PRITHVISINGH DEVISINGH v. HAJI HASANALLI VAZIRKHAN.* 
Indian Partnership Act (IX of 1932), Sec.69(2)—Sutt by partnership firm—Parinership registered 
after preseniation cf plaint--Whether suit barred. 

Under s. 69(2) of the Indian Partnership Act, 1982, unless a partnership firm is registered, 
the institution of a suit by itis berred, and that initial defect cannot be cured by any subse- 
quent registration of the partnership firm. 

Ponnuchami v. Muthuscmi,! followed. 
Nazir Ahmad v. Peoples’ Bank o N. J.,* not followed. 


* Decided, August 22, 1950. Second Judge (Junior Division) at Thana, in Civil 
Appeal No. 175 of 1948, from the decision of Suit No. 480 of 1946. 

B. D. Nadkarni, Aasistant Judge at- Thana, 1 [1942] A. I. R. Mad. 282. 

in Appeal No. 418 of 1946, reversing the 2 lipaz] A. I. R. Lah. 289, F.B. 
decree passed by V. N. Palekar, Joint Civil 
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>" Jakiuddin v. Vithoba, Radha Charan v. Matilal,* and Varadarajulu Naidu v. Rajamanika 
Mudaliar,* referred to. 


Hast Hasanali Vazirkhan and Haji Siddik Kalloo (plaintiffs) formed a 
partnership on January 18, 1940. The partnership was registered on March 16, 
1945. The plaintiffs filed the present suit against Prithvisingh and others 
{defendants) to recover possession of certain property. The plaint was presented 
by the plaintiffs on October 10, 1944, at the Court at Andheri before the partner- 


ship was SEEN 
The trial Judge dismissed the plaintiffs’ sult observing in his judgment as 
follows :— 

“ Tt is argued for the plaintiffs that as the firm has been registered before the suit came up 
for hearing, whatever defect there was regarding the institution of the suit under s. 69(2) of the 
Partnership Act has now been cured and the plaintiffs will be entitled to get the decree. I do 
not think that this argument could be accepted. The firm should have been registered when 
the suit was instituted. The wording of cl. (2) of s. 69 of the Partnership Act is clear that a suit 
cannot be instituted by a firm to enforce a right arising from a contract entered into by them 
unless the firm is registered and the partners shown as such in the register of firms. The subse- . 
quent registration of the firm will not cure this defect. (See Ponnuchami v. Muthwiami, [1942] 
A.I.R. Mad. 252). Therefore although on my finding on the other issues the plaintiffs could have 
evicted the defendant and recovered the amount of Rs. 216 for past rent still on account of this 
p the suit will have to be dismissed.” 

peal the appellate Judge allowed the appeal and passed a decree in favour 
of the plaintiffs, observing as follows :— 

“Tt will be seen from the wording of s. 69 that the Legislature did not intend to make it an 
inflexible rule that every firm ought to be registered. In fact certain amount of liberty is allowed 
to small firms which are allowed to carry on business and to sue for small sums of money even 
though they are not registered. In a like manner even where a firm is not registered one partner 
is allowed to sue the other for dissolution of partnership and accounts. All this shows that the 
object behind s. 69 is to encourage registration of firms. The non-registration in this case of the 
firm constituted by the plaintiffs was not such as to affect the position of the defendant, inasmuch 
as the suit had been brought by both the partners who constituted the firm so that the defendant 
was aware of the persons with whom he had to deal if he wanted to settle the claim and prevent 
the suit. In this sense the purpose behind s. 69 of the Partnership Act is distinctly different from 
the purpose that is contemplated by s. 80 of the Civil Procedure Code. Then again if the defend- 
ant had entered into a lease with both the plaintiffs after they had constituted the firm so far as 
he was concerned the capacity of the plaintiffs had not altered. In these circumstances the non- 
registration of the plaintiffs’ firm at the date of the institution of the suit was nothing more than 
an omission to undergo through a formality which did not substantially affect the dealings between 
the parties. As has been laid down by the full bench of the Lahore High Court [Nazir Ahmad 
v. The Peop'es’ Bonk of N. I., [1942] A.LR. Lah. 289] the right to enforce a claim is granted by a - 
decree and if the condition for the enforcement of that remedy is complied with before a grant 
of a decree, it would make no difference whether this condition is complied with before or after 
the institution of a suit so Jong as it is complied with before the decree is made. This principle 
would to my mind operate with considerable force in this case where the defendant has absolutely 
no case on the merits. With great respect. therefore, in the absence of a definite ruling upon the 
point by our own High Court I would prefer to follow the full bench case of the Lahore High Court 
and hold that in this case as the plaintiffs’ firm happened to be registered during the pendency 
of the suit before the decree was passed the defect is cured and therefore the plaintiff is entitled 
to the decree in view of the findings on other contentions.” 

Defendant No. 1 appealed to the High Court. 
The appeal was head by Dixit J. who on August 21, 1950, referred the case to 
a division bench. 


S. S. Gupte, for the appellant. 
Bracwatt J. This is a second appeal from a decision of the learned 


Assistant Judge, Thana, who allowed the appeal from a decision of the Joint 
Civil Judge, Junior Division, Thana, dismissing the plaintiffs’ suit. 


1 [1989] A. I. R. Nag. 801. 8 [1987] 2M. L. J. 278. 
2 (1987) 41 C. W. N. 584 
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This second appeal raises £ short point as to the effect of registration of a part- 
ship after the institution o? the suit. The plaintiffs were partners carrying on 
business as such and in the course of the partnership had dealings with the defen- 
dants. The suit was filed Ey the plaintiffs for recovery of possession f.icm 
_ the defendants of suit property and also for recovery of past rents and future 
mesne profits. The partnership was not 1egistered on or before Octoher 10, 1944, 
when the plaint was presented at the Court at Andheri. It was suhsequently 
registered on March 16,1945, and the plea which was taken on behalf ofthe 
plaintiffs was that this subsequent registraticn of the partnership was enough to 
‘enable the plaintifs to maintain the suit, notwithstanding the provisions of 
s. 69 (2) of the Indian Partnership Act. The learned trial Judge, following the 
decision of the Madras High Court in Ponnuchami v. Muthusami' held against 
this contention o? the plamtiffs and dinssed the plaintiffs’ suit. The lower 
appellate Court, however, followed the full bench decision of the Lahore High Cow t 
in Nazir Ahmad v. Peoples’ Bank of N.f.2 and held that the subsequent registration 
of thi partnership cured the defect and valicated the suit as had been instituted, 
allowed the appeal and passed a decree in favour of the plaintiffs. This second 
appeal has been dled by the original defendant No. 1 against this judgment of the 
lower appellate Court. The second appeal came on for hearing in the first instance 
before Mr. Justice Dixit, sitting alone, and in view of the conflict of authorities 
which was pointed out to hin he referred it -o a division bench. The appeal has 
accordingly come up before us for hearing and final disposal. 

_ The terms of s. 69 (2) of the Partnership Act may be set out at this stage, and 
they are : 
“ No suit to enforce a right arising from a contrect shall be instituted in any Court by or on 
behalf of a firm against any third party unless the firm is registered and the persons suing are or 
have been shown in the Register cf Firms as partners in the firm.” 


There is no decided case of our High Court on the construction of this s. 69 (2) of the 
Partnership Act. Speaking for myself, I may say that this point has been urged be- 
fore the Judges of the original side of this High ourt on a number of occasions and on 
a plain construction of s. 69 (2) of the Partnership Act suits instituted by part- 
nership firms without the same being registered have been invariably dismissed for 
want of registration of the partnerships before the institution of the suit. A plain 
reading of the terms of s. 69 (2) of the Act without anything more clearly shows that 

the institution of a suit to enforce a right arising from a contract is barred unless 
the firm is registered dnd th2 persons suing sze or have been shown in the Register 
of Firms as partners inthe firm. No words could be clearer than these to prevent 
a suit being inszituted by o7 on behalf of a firm unless the firm was registered, 
and it is really surprising to find even the few authorities that have been cited 
against this proposition. There are, however, three cases which have been re- 
ported and which go to support this contention, viz. a subsequent registration of 
the partnership firm can cure the initial defect inthe institution of a suit. These 
authorities are Jakiuddin v. Vithoba,® Radha Charan v. Matial* and Varadarajulu 
Naidu v. Rajamanika Mudatiar®, All these authorities were, however, considered 
by the learned Judges of zhe Madras High Court in a decision reported in 
Ponnuchami v. sMuthusami1. In that case an unregistered partnership had 
instituted a small cause suit in the Court of the District Munsif of Palni. It had 
applied for registration before the filing of the plaint, but the application had not 
been granted. In fact it was not granted until over a month had elapsed after the 
filing of the plaint. In these circumstances, the District Munsif dismissed the suit 
with costs. The roatter went into appeal and the learned Judges of the Madras 
High Court considered the renorted cases which disclosed a difference of opinion on 
this point. They pointed out that ‘the quest.on had been considered on different 
occasions by four Judges of the very same High Court, viz. by Menon J. in Subra- 
mania Mudaltar v. The East As ‘atic Co., Lid.®, Stodart J. in Firm of Syed Ibrahim 


1 [1942] A. I. R. Mad. 262. 4 (1987) 41 C. W. N. 584, 
2 [1942] A. I. R. Lah. 289, F.B. l 5 [1987] 2 M. L. J 278. 
3 [1989] A. I. R. Nag. 801, a (1986) 71 M. L. J. 663. 
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Sahib v. Gurulinga Aiyar; Horwill J. in Varadarajulu v. Rajamanike? and 
Venkataramana Rao J. in Girdharilal Son & Co. v. Kappini Gowder®?: Menon, 
Stodart and Venkataramana Rao JJ. had formed the opinion that subsequent 
registration did not remedy the defect. On the other hand, Horwill J. had held 
that it did. They then considered the case of Bhagchand Dagadusa v. Secretary 
of State for India* where s. 80 of the Lode of Civil Procedure had been considered 
by their Lordships of the Privy Council and the provisions thereof had been laid 
down as explicit and mandatory. . They observed that s. 80 of the Code of Civil 
Procedure had very much in common with s. 69 of the Partnership Act and 
came to the conclusion, as Venkataramana Rao J. had done in the case of Girdhari- 
lal Son & Co. v. Kappini Gowder, that subsequent leave could not cure the initial 
defect and validate the institution of a suit. They then referred to the decision 
of Horwill J. in Varadarajulu Naidu and Kuppuswami Naidu & Co. v. Rajamanika 
Mudaliar and distinguished it, observing that whatever might be the principle 
which applied to the rectification of irregularities and deficiencies in the cause of 
action, that principle could not be applied in these circumstances. They stated 
that the decision of Horwill J. derived support from the judgment of the Calcutta 
High Court in Radha Charan v. Maitlal and that of the Nagaur High Court in 
Jakiuddin v. Vithoba. They, however, observed that those cases were decided by 
Judges sitting alone. They further considered the decisions of the Patna High 
Court in Firm Laduram Sagarmal v. Jamuna Prasad Chaudhuri’, the Allahabad 

High Court in Danmal Parshotamdas v. Baburam Chhotelal® and the Lahore High 
Court in Krishan Lal-Ram Lal yv. Abdul Ghafur Khan’ which were all decisions of 
the division benches of the respective High Courts and had held that subsequent 
registration of the firm would not allow the suit to proceed. The learned Judges 
of the Madras High Court ultimately wound up by saying that the great weight of 
authority was in favour of the opinion that subsequent registration would not put 
the suit on a proper basis and that the Court’s duty was to dismiss it, and ,they 
considered tĦat the majority opinion was correct (p. 258) : 

, “ A suit is instituted when the plaint is filed in a Court of competent jurisdiction. Section 69 
says that a suit by a firm shall not be instituted until the firm has been registered. The registra- 
tion of the firm is a condition precedent to the right to institute the suit and the Court has no 
jurisdiction to proceed with the trial when the condition precedent has not been fulfilled.” 


It may be noted that the decision of Horwill J. reported in Varadarajulu Naidu 
and Kuppuswami Naidu & Co. v. Rajamanika Mudaliar, [1987] 2 M.L.J. 278 is 
the same as the one which is reported in [1987] A.LR. Mad. 767. 

This decision of the learned Judges of the Madras High Court in Pannucham 
v. Muthusams’, in our opinion, lays down the correct position in law. The duty 
of the Courts when construing the plain terms of a statute has been repeatedly 
laid down by their Lordships of the Privy Council, and to adopt the phraseology 
in Bhagchand s case at p. 857 : 

“The Act, albeit a Procedure Code, must be read in accordance with the natural meaning 
ofits words.” y 
It is no use trying to go behind the plain words of the section and trying to find 
out what must be the reason behind the words as they have been used. The duty 
of the Court is to read the words in accordance with their natural meaning, and, 
' if that is done, as we indicated in the early part of our judgment, there is no other 
meaning which can be attached to the plain words ofs. 69(2) of the Act except that 
the very institution of the suit is barred unless the partnership firm is registered. 
That initial defect cannot.be cured by any subsequent registration of the partner- 
ship firm. 
`- The lower appellate. Court, however, based its decision on the observations of the 
full bench in Nazir Ahmad v. Peoples’ Bank of N. I? It was a case arising under 


1 [1987] 2 M. L. J. 717. 5 (1988) I. L. R. 18 Pat. 114. 
2 [1997] A. I R. Mad. 767, : 6 (1985) I. L. R. 58 All. 495. 
3 [1988] 2M. L. J. 44. 7 1988 I. L. R. 17 Lah. 275. 
4 [1927] L. R. 54 I. A. 838, - -r -8- [1942] Mad. 855. 
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s. 171 of the Indian Companies Act. The suit was instituted against the company 
in liquidation without leave under s. 171. An objection was taken that the suit 
was not maintainable and it was held that the suit should not be dismissed merely 
on that ground. The learned Judges there held that where the plaintiff instituted 
a suit against the company im liquidation without the leave of the Court undet 
s. 171 and subsequently applied for such legve within the period of limitation of 
the suit but the leave was granted only after tke period of limitation had expired, 
the suit should not be dismissed and limitation should be calculated in the same 
way as if the suit had originally been instituted with leave. Ram Lall J. in the 
course of his judgment incidentally considered the provisions of s. 69 of the 
Partnership Act and observed at p. 295 that the right to enforce a claim was 
granted by a decree and if the condition for the enforcement of that remedy was 
complied with before the grant of a decree, it made no difference whether this 
condition was complied with before or after the institution of a suit so long as it 
was complied with before the decree was made. With the utmost respect to the 
learned Judge, we fail to understand how the notion of the right to enforce a claim ` 
being created by the decree could be brought in in the construction of the plain words 
of the section. The words of the section do not say anything with regard to the 
right to enforce a claim being granted by the decree. They only refer to the 
institution of a suit to enforces a right arising from a contract. It would only be 
after a decision was reached by the Court in the suit which was thus instituted that 
the question would arise as regards a decree being passed granting the right to 
enforce that claim. That is a step which follows the institution ofa suit. What 
s. 69(2) of the Act, however, is concerned with is the institution of the suit itself, 
and if one has regard to the plain words -of s. 69(2), they bar the institution 
of the suit itself. irrespective of what would happen on the determination or 
adjudication of that right in favour of the pla:ntiff after such suit was instituted. 
These were the remarks of Ram Lall J. which created the confusion in the mind 
of the lower appellate Court and the lower appellate Court went on to discuss the 
reason of the rule by trying to distinguish the terms of s. 80 of the Civil Procedure 
Code and s. 69(2) of the Partnership Act by going behind the plain words of those 
sections and trying to divine what was the reason of the rule enacted in those 
respective sections. This was certainly not the legitimate function of the Court, 
having regard to the observations of their Lordships of the Privy Council above 
quoted that the Act must be read in accordance with the natural meaning of its 
words. We are of the opinion, with the utmast respect to the learned Judges of 
the Lahore High Court who decided the case in Nazir Ahmad v. Peoples’ Bank 
of Northern India Ltd., that the plain terms ofs. 69(2) of the Partnership Act bar 
the institution of a suit to enforce a right arismg out of a contract unless the firm 
is registered and the persons suing are or have been shown in the Register of Firms 
as partners in the firm and a subsequent registration of the partnership firm cannot 
and does not cure the initial defect in the insti-ution of the suit. 

This being the true position in law, we have come to the conclusion that the 
decision of the lower appellate Court was wrong and the decision of the trial Court 
was correct. 

We will, therefore, allow the appeal, set aside the decree passed by the lower 
appellate Court and restore the decision of the trial Court in so far as it dismissed 
the plaintiffs’ suit. 

In ard to the costs, the trial Court, in view of the fact that the defendants 
had failed in all their contentions on the merits of the case, had ordered that 
each party should bear and pay his own costs of the suit. We are of the opinion 
that the same order should ke made also with regard to the costs of the parties 
before the lower appellate Court as also here. Each party will, therefore, bear and 
pay his own costs throughout. 


`~ 


Appeal allowed. 
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Before Mr. Justice Bacdekar and Mr. Justice Vyas. 


KISANSING MOHANSING BALWAR v. VISHNU BALKRISHNA 
JOGALEKAR.* 


Hindu law—Self-acquired property—Division of, made by father between sons —Whether effects 
severance of status between sons-——Such transaction whether requires registration—Transfer of 
Property Act (IV of 1882). ° 

Under Hindu Jaw a transaction by which a father makes a division of his self-acquired 
property between his sons must be regarded as a transaction by which he, in the first instance, 
effects a severance of status between his sons; in the second instance, he notionally throws 
into the hotchpot his self-acquired property, and then divides it between his sons, whether 
equally or unequally in accordance with his pleasure. Such a transaction cannot be 
regarded as one of the five transactions mentioned in-the Transfer of Property Act, 1882, 
which require registration. 

Under the Mitakshara when the father is treating what is his self-acquired property in the 
same manner in which he treats joint family property or ancestral property, by proceeding 
to distribute it between his sons during his lifetime there is nothing in that act which would 
come in the way of his making an unequal distribution, so far as his a aii property 
is concerned. 


ONE Narayan acquired certain property on June 14, 1898. He had two sons, 
Mohansing (defendant No. 2) | Dagdu and a wife Hirabai (plaintiff No. 4). 
Defendant No. 2 had three sons, Kisansing, Fattesing and Ramchandra (plaintiffs 
Nos. 1-8) and a wife Jamnabai (plaintiff No. 5). 

On November 18, 1980, defendant No. 2 mortgaged the suit property to Vishnu 
(defendant No. 1). Defendant No. 1 filed a suit to enforce his mortgage and obtain- 
ed a decree against defendant No. 2. In execution of the decree defendant No. 1 
brought the property to sale. 

On June 15, 1986, the plaintiffs filed the present suit against the defendants for a 
declaration that the mortgage by defendant No. 2 in favour of defendant No. 1 
was void and tonsequently the decree obtained by defendant No. 1 was void and 
incapable of being executed. The plaintiffs alleged that the mortgaged property 
was the self-acquired property of Narayan and Narayan died in 1986. Defendant 
No. 2, therefore, had no right to-execute the mortgage of this property during the 
lifétime of Narayan. The defendants contended that it was the ancestral property 
in the hands of Narayan and that there had been a division between defendant No. 2 
and Dagdu and defendant No. 2 mortgaged his share to defendant No. 1. 

The trial Court found that the property mortgaged was the self-acquired property 
of Narayan and that it had been partitioned by Fr Naon before the date of the 

mortgage between his sons, defendant No. 2 and Dagdu, and that the mortgage 
by defendant No. 2 was for the payment of antecedent debts. The trial Court 
dismissed the plaintiffs’ suit. 

On appeal the findings of the trial Court were confirmed by the appellate Court 
and the appeal was dismissed. 

The plaintiffs appealed to the High Court. Jahagirdar J. who heard the appeal 
dismissed it on January 21, 1949, observing in his judgment as follows :— 


JAHAGIRDAR J. It is contended by Mr. V. S. Desai who appears for the 
ee that the lower Court’s finding that Narayan effected a partition between 

hansing and Dagdu was wrong and what was conceded by their pleaders in the 
lower appellate Court was only about the physical partition of the property brought 
about by the father so that his two sons may live separately, forthe sake of conve- 
nience but not that the partition was intended. Itisstated by the lower appellate 
Court at the outset that “the findings of the lower Court that the suit property 
was the self-acquired property of plaintiffs’ grandfather and it was partitioned by 
him between his two sons in his lifetime and the mortgage was effected to pay off 


* Decided, August 17,1950. LettersPatent with A. P., in Appeal No. 182 of 1942, confirming 
Appeal No. 14 of 1949, from the decision of the decree passed by D. T. Gatne, Joint 
Jahagirdar J., in Second Appeal No. 95 of Civil Judge (Junior Division) Poona, in 
1945, preferred against the decision of L. Y. Suit No. 751 of 1988, 

Ankalgi, Judge, Small Causes Court, Poona, a 
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antecedent debts are not disputed by the parties but they were conceded.” So the 
trial Court clearly states tha: the grandfather effected the partition of the property 
between the two sons was conceded. I will not, therefore, allow Mr. V. S. Desai 
to agitate the point that in fact partition was not intended by the father, and that 
it was only for the sake convenience that the two sons were allowed to live in 
separate portions of the house. If this wag the case of the plaintiffs in-the lower 
Court, then it could not hav2 been conceded that the father effected the partition. 
I, therefore, proceed on the basis that that finding has been correctly arrived at, 
namely that there was a partition effected by the father between his two sons with 
to his self-acquired property and that it was intended to be a partition. 

Then the next question is whether the partition by the father is legal or is capable 
of passing any interest to the sons when there was no document of partition and 
naturally not registered. Mr. Desai’s contention is that if it is once held that the 
father has acquired the property by his self-azquisition and dealt with it as his self- 
acquired property, then it can be conveyed to the sons only by a registered docu- 
ment. And if it purports to make a partition of the property that can be done 
only by a registered document and not orally. I may state here that Mr. Desai 
does not dispute the proposition that a father under the Hindu law has got power 
of partitioning his self-acquired property betwen his sons. But his only contention 
is that that power can be exercised only by a registered document and it cannot 
be done by an oral partition. In Alamelu Arimal v. Balu Amma? it has been held 
that a partition of mmoveable properties of whatever value can be effected orally 
and without a registered instrument. But Mr. V. S. Desai is even prepared to 
concede this point, namely that the partiticn of a joint family property can be 
made orally without a registered document. But he says that that theory will 
not hold good in the case of self-acquired property of a father who is empowered to 
partition between his sons under Hindu law. Itis urged by Mr. Gharpure that 
under Hindu law the father has got special rights to partition even his self-acquired 
property amongst his sons and if according tc Hindu law, partition ean be effected 

y an oral agreement, then there is no reason why the father should not be able 

- to effect a partition of his self-acquired property by an oral agreement. 

Unfortunately this point is not covered by any decided case. It is true that 
under Hindu law the father has got special power of dividing even his self-acquired 
property amongst his sons. The word “parition” is used in a certain technical 
sense. It is a mixture of surrender and conveyance of rights in property, and if 
partition of the property held by Hindus cen be effected by an oral agreement 
even where the father does not retain any interest for himself. I do not see any 
reason why the father should be prevented from partitioning the property without 
a registered document. I, therefore, hold that the oral partition effected by the 
_father before the date of mortgage was valid and binding and had conveyed good 
title to Mohansing, the mortgagor. If that be so, Mohansing was competent to 
mortgage the property to defendant No. 1 and it cannot be said that the decree 
obtained by defendant No. 1 against Mohans-ng was void and that it could not be 
executed against the heirs o? Mohansing, i 

The decree of the lower appellate Court is, therefore, confirmed and the appeal 
is dismissed with costs. 

As it involves a point which is not covered by any decided cases, I give a certifi- 
cate granting leave to appeal under the Letters Patent. 


The plaintiffs appealed under the Letters Patent, 


VY. S. Desai, for the appellants. \ 
R. N. Bhalerao, for the respondent. 


BavpEKAR J. This is a Letters Patent ap eal from a suit, which had been filed 
by the sons of e mortgagor for a declaration that the mortgage was invalid, inas- 
much as the mortgagor had x0 title to the property. It appears from the evidence 
that the property was the sef-acquired prope-ty of the mortgagor’s father. There 
was a dispute between the parties, hamely, the sons of the mortgagor and the 


1 (1914) I. L. R.-43 Mad. 849. 
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mortgagee, as to whether the property was the ancestral property of the mortgagor’s 
father, or whether it was the self-acquired property of the mortgagor’s father ; 
but the learned first appellate Judge, who was the final Court of fact, has found 
that the property was the self-acquired property of the mortgagor’s father. There 
was a concession made besides on behalf of the mortgagor’s sons that the property 
was the self-acquired property of the mortgagor and that there had been a partition 
made by the father of this property during his lifetime, by which he gave to the 
mortgagor the share which he mortgaged. The principal contention which now 
remains is as to whether, even though the father purported to partition his self- 
acquired property between his sons, that transaction could be effected without a 
registered instrument. The learned advocate, who appears for the mortgagor’s 
sons, says that it should be effected only by a registered instrument, inasmuch as 
the transaction amounts to a gift. 

Now, it is quite true that there is this difference, when the father gives the sons 
shares in the ancestral or joint family property, and in his self-acquired property, 
that whereas in the former the sons have got an interest by birth, in the latter 
the sons have got no interest, so that if subsequently they get an interest in the 
property without paying consideration, the transaction can be regarded as the 
transaction of a gift by the father to the sons. : 

- But, in the first instance, in this case the transaction was not merely a gift. 
The father purported to effect a partition between his sons, and the result of the 
partition was that, even though dies was no ancestral property, the sons became 
separate in estate. That would not be an effect which would follow the execution 
‘of two gift deeds by the father giving his sons separated shares in his self-acquired 
property. In the second instance, such a transaction was a perfectly valid transac- 
tion under the Hindu law. It was at one stage contended before us that the 
father could divide only ancestral property between his sons; but the text of the 
Mitakshara upon the point is quite clear, and, as a matter of fact, Vijnaneshvara 
has pointed out that, where Yajnavalkya said that the father was entitled to 
make an unequal distribution, it had reference only to what was his self-acquired 
property. He insisted that so far as the property which was derived from a line 
of ancestors was concerned, the division would have to be equal; it could not be 
unequal, i 

Itis contended, however, on behalf of the plaintiffs, mortgagor’s sons, that even 
if the father was entitled to give the sons shares in his self-acquired property by 
a partition during his lifetime, that does not give the sons a good title. It is 
pointed out that sometimes, whether at the. time of a partition or otherwise, it 
may be open to a manager of a Hindu family to make small gifts of property, 
whether moveable or immoveable, and it is said that, if there is the right to make a 
gift of immoveable property under the Hindu law, notwithstanding that right, a 
gift will not be valid because of the Transfer of Property Act ifa gift deed is not 
executed ; and it is contended that if in this case the father purported to effect a 
partition between his sons, then notwithstanding the rights of the father to do so 
under the Hindu law, if the transaction amounted to a gift, then in that case a 
gift deed would be necessary before the sons get a good title to the property. 

Now, there are two ways in which we can regard the transaction, if a father 
effects a partition between his sons and gives them a share in his self-acquired 
property, whether there is at the same time ancestral property available for 
division or not. We can régard it, in the first instance, as a partition in status 
accompanied by two transactions of gifts. But there is another way also in 
which we can look at the transaction, and that is that we can say that the father 
at such time throws the property into the hotchpot and makes a division. In 
order that he should do so it is not necessary that there must be, as a matter of 
fact, other joint family properties available for partition. We fail to understand 
that, in order that the father should throw his own property into the hotchpot, 
meaning thereby to treat it as if it was joint family property, it is necessary that 
there should be other joint family property. The learned advocate, who appears 
on behalf of the plaintiffs, as a matter of fact conceded that, if the father had 
executed a document saying that he proposed to make a division of his property 
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between his sons and with that object in view was throwing the self-acquired 
property into the hotchpot, he could not possibly have contended that, as a matter 
of fact, any further gift deed is necessary ; but he says that in this case there has 
never been raised any contention that the father threw his self-acquired property 
into the hotchpot, and consequently such a gontention should not be allowed to be 
taken up by the mortgagee. Now, we can see that in this case the mortgagee 
at no time raised a contention that the father threw his self-acquired property 
into the hotchpct; but wé ere not considering the question as to whether in the 
particular circumstances of this case the father can be regarded to have thrown the 
property into. the hotehpot ; the question which we are considering is a general one, 
namely, whether in every case in which a father makes a division of his self-acquired 
property between his sons, whether at the same time he makes a division of joint 
amily property or, there being no joint family property available for such distri- 
bution, the distribution is confined to his self-acquired property, it would be correct 
to say that he throws the property into the hotchpot, and in our opinion there is 
no reason whatsoever why it should not be said that he does so. 

One objection which has been taken to this is that under the Hindu law the father 
has got a right to make an unequal division of his self-acquired property between | 
his sons at the time of the partition. It is said that in case we regard the father 
as throwing the property into the hotchpot, which would make it joint family 
property, then in that case the father would not be entifled to make an unequal 
distribution of his self-acquired property between his sons; but we fail to see that 
that result follows. The Mitakshara which speaks of the power of the father to 
make a division of his self-acquired property between his sons unequally makes no - 
reference to any question of the property being thrown into the hotchpot and 
speaks of the father’s power to make an unequal distribution of his self-acquired 
property as absolute, and in case the property is thrown into the hotchpot specifi- 
cally for the purpose of making a partition between the sons, then wè fail to under- 
stand why the power of the father to make an unequal division, so far as his self- 
acquired property is concerned, should dis appear merely by the act of the property 
being thrown into the hotchpot. The Mitakshara includes both self-acquired property 
as well as property which is ancestral or joint family property by the word “ara,” 
and in our view when the father is treating what is his self-acquired property in 
the same manner in which he treats joint family property or ancestral property, 
by proceeding to distribute i> between his sons during his lifetime there is nothing 
in that act which would come in the way of his acne an unequal distribution, 
so far as his self-acquired property is concerned. 

We, therefore, regard the transaction by which a father makes a division of his 
self-acquired property between his sons as a transaction by which he, in the first 
instance, effects a severance of status between his sons; in the second instance, 
he notionally throws into the hotchpot his self-acquired property, and then divides 
it between his sons, whether equally or unequally in accordance with his pleasure. 

In that view of the case, the transaction cannot be possibly regarded as one of 
the five transactions mentioned in the Transfer of Property Act, which require 
registration, namely, sale, mortgage, exchange, lease for more than one year or a 


The appeal must be dismissed. No order as-to costs of this appeal. 
l | Appeal dismissed. 


a 
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Before Mr. Justice Gajendragadkar and Mr. Justice Dixit. 
RAGHUNATH HANUMANT MANE v. SADASHIV DAMODAR DATAR.* 
Bombay Civil Courts (Amendment) Act (Bom. LIV of 1949), Sec. 6—Bombay Civil Courts Act (Bom. 
XIV of 1869), Sec. 26—Suit filed before amendment of Act—Decree afier amendment— 
Whether appeal governed by unamendad Act—Amendmenis made by Bombay Civil Courts 
(Amendment) Act, whether retrospective. 
The amendments made by the Bombay Civil Courts (Amendment) Act, 1949, are prospec- 
tive and apply to suits filed after the said amending Act came into force. 
Colonial! Sugar Refining Company v. Irvingi, Ratanchand Shrichand v. Hanmantrao 
Shivbakast, and Nana Aba v. Sheku Andu’, referred to. 


Surr to recover a sum of money. 

On August 21, 1948, the plaintiff, Sadashiv, filed a suit against the defendant, 
Raghunath, in the Court of the Second Joint Civil Judge, Senior Division, Poona, 
to recover a sum of Rs. 5,025-2-8. 

On March 81, 1950, the Court passed a decree in favour of the plaintiff for 
Rs. 8,428-2-8. 

The defendant filed an appeal to the High Court.. 

At the hearing of the appeal the plaintiff-respondent raised a preliminary 
objection that the appeal against the decree in suit did not lie to the High Court 
but to the District Court, Poona, in virtue of s. 6 of Bombay Act LIV of 1949 
which amended the Bombay Civil Courts Act of 1869. 

The preliminary point was argued. 


K. G. Datar, with N. D. Dange, for the appellant. 
K. V. Joshi, for the respondent. 


_ GAJENDRAGADKAR J, The suit from which this appeal arises was filed by the 
plaintiff: to recover Rs. 5,025-2-8 from the defendant. This claim has been 
substantially decreed by the learned Civil Judge, Senior Division, Poona, and the 
defendant challenges this decree in the present appeal. At the hearing of this 
appeal a preliminary objection has been taken by the respondent that the appeal 
against the decree in suit does not lie to this Court and should have been filed in the 
District Court at Poona. This preliminary objection is based upon the provisions 
of Bombay Act LIV of 1949. The suit was filed on August 21, 1948, and has 
been decreed on March 81, 1950. Bombay Act LIV of 1949 came in force on 
January 8, 1950, and the argument for the respondent is that the decree under 
appeal is governed by the provisions of the said Act and under s. 26 of the Bombay 
Civil Courts Act as amended by Bombay Act LIV of 1949 an appeal against a 
decree like the present would lie to the District Court and not to the High Court. 
Now, Bombay Act LIV of 1949 purports to amend four sections of the Bombay 
Civil Courts Act, XIV of 1869. Section 2 of the new Act amends s. 16 of the Bombay 
CivilCourts Act. This latter section deals with the original jurisdiction of Assistant 
Judges and it provides that the District Judge may refer to any Assistant Judge 
subordinate to him original suits “of which the subject-matter does not amount to 
ten thousand rupees in amount or value’... In respect of decrees or orders passed in 
such suits the said section further provided that the appeal shall lie to the District 
Judge or to the High Court according as the amount or value of the subject- 
matter.does not exceed or exceeds five thousand rupees. Now, as a result of the 
amendment made we have to read the words “fifteen thousand rupees” instead 
of “ten thousand rupees”, and “ten thousand rupees” instead of “five thousand 
rupees”. Section 8 of Act LIV of 1949 purports to amend s. 24 of the Bombay 
Civil Courts Act, Under s. 24 as it originally stood the jurisdiction of the Civil 
Judges, Junior Division, extended to Rs. 5,000, subject to an increase up to Rs. 
7,500 in the cases mentioned by the proviso to the said section. By the amendment 
the initial limit of Rs. 5,000 in regard to Civil Judges, Junior Division, is now 


* Decided, October 4, 1960. First Appa 158 of 1949. 
No. 289 of 1950, irom the decision of S. M. 1 [1905] A. C. 869, 872. 
Khatavker, 2nd Joint Civil Judge (Senior 2 1008) 8 B. H.C. R. (A. C. J.) 166. F.B, 
Division), Poona, in Special Civil Suit No. 8 (1908) 10 Bom, L. R. 330. 
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raised to Rs, 10,000 and the Amit within which this amount can be extended is 
raised from Rs. 7,500 to Rs. 13,000. Then we have s. 4 of the new Aet which pur- 
ports to amend s. 26 of the Bombay Civil Courts Act. Before the amendment of s. 26 
the position was that in all suits decided by a Civil Judge of which the amount or 
value of the subject-matter ezceeded Rs..5,Q00 the appeal from his decision lay 
direct to the High Court. As a result of thie amendment the amount of Rs. 5,000 
mentioned in this section is row raised’ to Rs. 10,000. The result is that in all 
cases to which the amended s. 26 applies an appeal shall lie direct to the High 
Court against a decree passed in any suit by a Civil Judge only where the amount or 
value of the subject-matter exceeds Rs. 10,000. Section 5 of the new Act amends 
s. 28A of the Bombay Civil Courts Act. The said amendment is made on similar lines. 
The last section in the new Act provides that the amendments made in the Bombay 
CivilCourts Act by the present Act by the provisions of ss. 2 to 5 shall not have any 
effect in respect of and apply to certain suits and proceedings and certain appeals, 
and the main question which we have to pases in deciding the preliminary 
objction is whether the decree against which the present appeal has been preferred 
attracts the provisions of s. 6 of the new Act. There sre two sub-sections under 
s. 6. Section 6 (a) refers to “suits or procee:lings of a civil nature, wherein the 
subject-matter exceeds in amount or value five thousand rupees but not ten 
' thousand rupees, pending in any Court on the date on which this Act comes into 
force”, This sub-section furth2r provides that “any such suit or proceeding shall 
be continued and disposed of as if this Act had not been passed”. Sub- section 
(b) of s. 6 deals with appeals ani in doing so it classifies the appeals into those which 
have been filed already before the Act came into force and those which may be 
. filed after the Act ccmes into force, though the decrees against which they may be. 
filed were passed before the Act came into force. The first class of appeals are 
dealt. with by sub-s. (b) (2), while the latter c_ass is dealt with by sub-s. (b) (i). 
It is clear that suits or proceedings or appeals to which the ‘provisions of's. 6 
apply have to be ccntinued and disposed of gs if this Act has not been passed. 
Thus the question which the preliminary objection raises is whether the present 
appeal attracts the on pfs. 6 (a). It is clear that it does not fall under 
s. 6 (b) (i) or s. 6 (b) (it) since the decree against which the present appeal has 
been filed was passed after the Act came into force 


The legal position with regerd to the litigants’ right to. file an appeal is fairly. 
well-settled. The amendments made by the present Act cannot be said to. be 
merely procedural. If they had been merely procedural, they would obviously 
have been retrospective. But in so far as one of these ae changes the . 
forum of appeal in some cases it cannot be said that this change is a mere matter of 
procedure. It clearly touches a right which was in existence at the time when the 
Act was passed, and this right to file an appeal in a higher forum has been always 
regarded as an important right vesting in the -itigants at the time when the suits 
or proceedings are instituted. There is no doubt that when the present suit was 
instituted the parties to the suis hada right tc come to this Court in appeal 
against the decree that may ultimately be passed in the suit. If this right which 
had vested in the parties at the time when the suit was-instituted is intended to be 
taken away by the present amending Act, such intention must appear clearly 
and unambiguously in the provisions of the Act. -As observed by Lord Mac- 
naghten in Colonial Sugar Refining Company v. Trowigt (p. 872) : 


"To deprive a suitor in a pending action of an appeal to,a ‘superior tribunal which belonged 
to him as of right is a very different. thing from regula-ing procedure. In principle, their Lord- ` 
ships see no difference between abolishing an appeal altogether and transferring the appeal 
to a new tribunal. In either case there is an interference with existing rights contrary to the 
well-known general principle that statutes are not to be held to act retrospectively ones a 
clear intention to that effect is mancfested.” _ 


It is somewhat remarkable theta similar ueszion was raised-before this Court i in 
Ratanchand Shrichand v. Hanmanirav Shivbakas* under the Bombay Civil Courts 
Act itself. In Ratanchand Shrichand’s case & decree: was passed by the Principal 


“1 “ [1905] A. C. 869. 2 (1839) 6 B. H. C. R; (A. C. J.) 166, F.-B. 
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Sadr Amin of Dhulia for Rs, 28,000 and odd on January 29, 1869. Against the 
said decree the defendant applied to the District Court for leave to file an appeal 
in forma pauperis. The leave applied for was rejected, but the appellant was 
granted time to pay court-fees. Before this time expired the Bombay Civil Courts 
Act came into operation on March 19, 1869. Thereupon the learned District 
Judge directed the appellant to file his appeal in the High Court, because he held 
that under the provisions of the Bombay Civil Courts Act he had no jurisdiction to 
entertain an appeal against a decree for an amount exceeding Rs. 5,000. Pursuant 
to this direction the defendant filed a petition of appeal in this Court and this Court 
had then to consider whether the provisions of the Bombay Civil Courts Act 
were retrospective. In fact, if the provisions of the Civil Courts Act had been held 
to be retrospective, the appeal would have been treated as properly filed in the 
High Court. On the other hand, if the said provisions were not retrospective, the 
forum for the appeal was the District Court. The question was referred to a full 
bench and the full bench held that the Bombay Civil Courts Act was not retros- 

ective and the appellant was, therefore, directed to take back his appeal to the 
District Court. A similar point arose again before Jenkins C. J. and Bachelor J. in 
Nana Aba v. Sheku Andu. This time the amendment in question was made 
in the provisions of the Mamlatdars’ Courts Act. Section 28 which was enacted 
for the first time in the Mamlatdars’ Courts Act of 1906 provided for a revisional 
application to the Collector against the decision of the Mamlatdar. The suit in 
question had been commenced on February 24, 1906, whereas the new Act came 
into force on October 29, 1906. This new Act repealed the earlier Act, and as I 
have mentioned it included s. 28 which allowed revisions against the orders of the 
Mamlatdars. The suit was dismissed by the Mamlatdar on January 26, 1907, 
and the plaintiff preferred a revisional application to the Collector thereafter. 
The Collector, however, refused to entertain the revisional application on the 
ground that s. 28 was not retrospective. This view of the Collector was upheld 
by this Court. In dealing with this question Jenkins C. J. referred to the observa- 
tions of Lord Macnaghten which I have already cited and held that it would be 
a wrong construction of the words of s. 7 of the General Clauses Act to hold that the 
Collector had jurisdiction to entertain the revision application because he said, 
“so to hold would be to affect a legal proceeding in respect of a right which had 
accrued under the old Act”. When the suit was filed in the Mamlatdar’s Court 
the parties to the suit had no right to challenge the decision of the Mamlatdar by 
a revisional application and neither of them could claim that right by reason of 
the subsequent enactment of s. 28 in the new Act. 

It would thus be clear that in dealing with the preliminary objection raised 
before us in the present appeal we must bearin mind that the parties to the present 
suit had a right to come to this Court in appeal against the decree that would be 
passed in this suit. There is no doubt that Legislature can take away that right 
if they deem it proper to do so. But the right must be taken’ away expressly or 
by necessary implication. It must appear manifest on reading the provisions of 
the amending Act that there was no doubt whatever that Legislature intended 
by the amending Act to take away the parties’ right in the matter of appeal. 
Now, reading s. 6 in the light of these principles it does not appear to us that the 
amendments made by the present Act affect the appellant’s right to come to'this 
Court in appeal in the I Dates case. Broadly speaking s. 6 of the present Act 
seems to divide suits and proceedings into two classes : Those that are pending atthe 
stage of trial in the Court of first instance where no decrees are passed or or- 
ders made, and the rest: As regards this latter class of suits and proceedings s. 6 
deals separately with cases where appeals have been already preferred and cases 
where appeals have yet to be preferred. But in both these classes decrees have 
been passed before the Act came into force. It is obvious that we are dealing with 
a case falling under s. 6 (a). Now, s. 6 in terms provides that the amendments 
made by the provisions of ss. 2 to 5 shall not have any effect in respect of and 
apply to suits falling under s. 6 (a). I have already stated that s. 4 amends the 
provisions ofs. 26 of the Bombay Civil Courts Act. In terms, therefore, in dealing with 
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suits falling under s.-6 (a) we must apply s. 25 as unamended. The only manner in 
which s. 26 can come into operation in resp=ct of suits pending in the trial Court 
is by providing for the foram of appeals azainst decrees that may be passed in 
such suits, and the Legislature has clearly stated that the section which will 
apply to pending suits like the present woyld be the original section and not the 
amended one. If this be the true position, there can be no doubt that the appeal 
filed by the defendant in tais Court is comvetent and the District Court would, 
in fact, not be the proper forum of this appeal. It has been argued on behalf of 
the respondent that the effect of s. 6 (a) is merely to leave the said suits or pro- 
ceedings for final disposal in the Courts where they are pending. It is emphasis- 
ed that the latter part of s. 6 (a) provides that “any such suit or proceeding 
shall be continued and disposed of as if this Act had not been passed”, and the 
argument is that the object of s. 6 (a) is very limited and that is to allow the 
disposal of suits'in the trial Court as though the amending Act had not been 
passed. In other words, when the suit is disposed of in the trial Court the amend- 
ing Act would apply and she appeal would, therefore, have to be filed in the 
District Court. We do not think we would be justified in adopting this restric- 
tive or limited construction of s. 6 (c). 7 

There is another aspect o? the argument in support of the preliminary objection. 
It may be urged that if the Legislature did want the amending Act to be retros- 
pective it was hardly necessary to enact s. 6 in the amending Act at all. Legisla- 
‘ture must be presumed to b2 aware of the legal position that if no provision is made 
for making such amendments retrospective they would be treated as prospective 
because they do not amount to a change merely of procedure but tend to affect the 
vested rights of the parties to take their appzals before a higher forum. Besides, 
if the Legislature wanted to make it clear that the amending Act does not apply 
to all pending suits and proceedings, it would have been enough to enact s. 6 
(a); because, en appeal is a continuation of the suit, and from this*technical point 
of view s. 6 (aù would have covered not only suits and proceedings at the stage of 
trial but also appeals arising therefrom. It must be conceded that there is some 
force in this contention. But we have to take s. 6 as it stands and find out the 
intention of the Législature on a fair and reasonable construction of this section. 
It seems to us that Legislature has deliberately adopted the somewhat artificial 
classification of pending suits and proceedizgs in cls. (a) and (b) of s. 6 with the 
object of avoiding any doubt or confusion, Section 6 (a) no doubt deals with 
suits and proceedings pending at the stage of trial in the Court of first instance ; 
but it is made clear by the first part of s, 6 itself that as regards such suits and 
proceedings when the occasion to apply s. 26 arises, the said section must be 
applied in its original form and not as amended. Section 6 (b) proceeds to deal 
with suits or proceedings in which decrees have been passed before the amending 
Act comes into force and :t says that the amending Act will not apply to appeals 
against such decrees whether the said appeals have been filed before the Act 
came into force or after the Act came into force. It may be that in adopting this 
method of classification sub-s. (a) and sub-s. (b) of s. 6 may perhaps be said to 
overlap in a technical sens2. That, in our opinion, would not justify us in inter- 
preting the provisions of s. 6 (a) in the narrc’w and limited sense as suggested by the 
respondent, because if the said construction is accepted, part of s. 6 (a) which 
provides that the unamended s. 26 of the Civil Courts Act will apply to pending 
guits will be rendered meeningless and nugatory. The respondent has asked us 
to hold that the present case is indirectly governed by s. 6 (b). It is an appeal 
with which we are dealing, says Mr. Joshi, and if this appéal does not fall either 
under sub-s. (b) (è) or (b) (#), it would follow as a necessary consequence that it 
is outside the provisions of s, 6 and must, therefore, be governed by the amended 
provisions of s. 26 of the Civil Courts Act. We do not think that this is a proper 
or logical way to construe s. 6. In our opinion the suit from which the present 
appeal has arisen falls within the provisions of s. 6 (a), and as I have already 
indicated, to such a suit the amended provisions of s. 26 of the Civil Courts Act 
-are clearly not intended to be applied. After all, it cannot be overlooked that 
the parties to the present suit had a vested right to come to this Court in appeal 
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against the decree that would be passed in the suit and unless we are satisfied 
that s. 6 clearly and unambiguously shows the intention of the Legislature to take 
away this vested right, we would not be justified in giving the amendments made 
by this Act retrospective effect. On reading s. 6 as a whole we are not at all 
satisfied that Legislature intended to,make the present Act retrospective so as 
to affect pending suits like the present. The result is, in our opinion the amend- 
ments made by Act LIV of 1949 are prospective and apply to suits filed after the 
said amending Act came into force. We must, therefore, reject the preliminary 
objection and hold that the appeal filed by the defendant in this Court is compe- 
tent. 


Drair J. I agrees 
' On behalf of the respondent a preliminary objection is raised which is that 

this Court has no jurisdiction to entertain the appeal. The facts necessary to 
understand the objection are these. ` 

On August 21, 1948, the plaintiff-respondent filed against the defendant- 
appellant this suit to recover from the latter a stim of Rs. 5,025-2-8. On March 
81, 1950, the Court of the Second Joint Civil Judge, Senior Division, Poona, 
passed in favour of the respondent a decree for Rs. 8,428-2-8. Thereafter the 
defendant preferred in this Court the aforesaid appeal which has now come up 
for hearing and final disposal. 

The preliminary objection is to be answered by reference to the provisions 
contained in Bombay Act No. LIV of 1949 which is an Act amending the Bombay 
Civil Courts Act, 1869. This Act amends the 1869 Act in certain particulars, 
yiz. ss. 16, 24, 26 and 28A. Section 26, as it stood before its amendment, ran 
as follows : 

“In all suits decided by a Civil Judge of which the amount or value of the subject-matter 
exceeds five thousand rupees, the appeal from his decision shall be direct to the High Court”. 

Section 4 of the Act of 1949 which amends s. 26 runs as follows : 

“In section 26 of the said Act, for the words ‘flve thousand rupees’ the words ‘‘ten thou- 
sand rupees” shall be substituted.” 

Section 6 is a savings section and its terms are as follows : 

~“The amendments made in the said Act by the provisions of sections 2 to & (both inclusive) 
of this Act shall not have any effect in respect of and apply to— 

(a) any suit or proceedings of a civil nature, wherein the subject-matter exceeds in amount 
or value five thousand rupees but not ten thousand rupees, pending in any Court on the date 
on which this Act comes into force. Any such suit or proceeding shall be continued and disposed 
of as if this Act had not been passed ; and 

(b) (¢) any appeal which is filed from an original or appellate decree or order passed in any 
suit or proceeding wherein the subject-matter is of the amount or value specified in clause (a) 
and which is pending in any Court on the date on which this Act comes into force, 

(b) (ii) any appeal which may hereafter be filed from such decree or order passed before the 
date on which this Act comes into force. 

Any such appeal shall be continued or filed and disposed of as if this Act had not been 
passed”. i 

It is to be noticed that s. 6 has two cls. (a) and (b). Section 6 (a) provides 
for a pending suit, while s. 6 (b) (i) provides for a pending appeal. Section 
6 (b) (it) provides for a case where no appeal has been preferred but a decree has 
been passed before the date on which the Act came into force. That is a case in 
which there is no pending suit since the suit has terminated in a decree and no 
appeal has been preferred so that there is no pending appeal. The Act came into 
force on January 8, 1950. A suit pending at this date shall be continued and 
disposed of as if the Act had not been passed. So that the Act is clearly not 
retrospective to that extent. A pending appeal and an appeal which may be 
filed after the date when the Act comes into force in respect of a decree passed 
before that date shall be continued or filed and disposed of as if the Act had not 
been passed. So that appeals which fall within the two categories are unaffected 
by the Act of 1949, 

The present case does not fall within these two categories. In this case the 
suit was pending when the Act came into force and the decree was passed subse- 
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quently to that date. It is urged that s. 6 makes provision for both suits and 
appeals, so that by implication the intention is that this appeal which is filed 
from a decree passed after the date when the Act came into force is not saved, the 
only. saving being in favour of an appeal filed from a decree passed before that 
date. On the other hand, it is argued that the present case is governed by s. 6 
(a) which provides for a pending suit or proceeding of a civil nature, and an appeal 
is but a continuation of a suit and so an appeal will lie to the High Court. 

Now, every Act affecting vested rights is prospective and not retrospective. It 
is, however, open to the Legislgture to make it retrospective and this it can do 
by a clear intention or by necessary implication. Here the unsuccessful party 
would have, but for the 1949 Act, a right of appeal to the High Court and the 
question is whether the amending Act has taken away the right. Now, it is 
well settled that to disturb an existing right of appeal is not a mere alteration of 
procedure: see Nana Aba v, Sheku Anduw'. This principle is deduced from 
the leading case of Colonial Sugar Refining Company v. Irving*. It is a recog- 
nised principle of construction that statutes are not to be held to act retrospec- 
tively unless a clear intention to that effect is manifested. To my mind, this 
intention is not manifested in s. 6. On the contrary, the opening words of s. 6 
suggest that the Act was not intended to be retrospective. This will be further 
clear from the words “any such suit or proceeding shall be continued and disposed 
of as if this Act had not been passed”. Accordingly, I am of the opinion that this 
appeal which is but a continuation of a suit pending at the date when this Act 
came into force falls within s. 6 (a) and, therefore, an appeal lies to this Court. 
Consequently, the preliminary objection must be overruled and the appeal should. 
be heard on its merits. l l 


Preliminary objection overruled. 


3 





Before the Hon’ble Mr. M. C. Chagla, Chief Just-ce, and Mr. Justice Gajendragadkar. 
SARWAR MERWAN YEZDIAR v. MERWAN RASHID YEZDIAR.* © 


Parsi Marriage and Divorce Act (LL of 1936), See, 29—Iranian professing Zoroastrian religion 
residing tempcrarily in India and registered as forcigner—-Applicabiktiy of Act to,—-Jurisdic- 
tion of Parsi Chief Matrimonial Court over such pe-son-——Construciton of $. 29. 

An Iranian who temporarily resides in India, who is registered as a foreigner and whose 
domicile continues to be Persian domicile does not become a Parsi merely because he is a 
Zoroastrian and his race is the same as that of the Parsis in India. The Parsi Marriage and 
Divorce Act, 1986, does not apply to him, and, therefore, the Parsi Chief Matrimonial Court 
set up under the Act has no Jado over him. 

Section 29 of the Parsi Marriage and Divorce Act, 1986, merely indicates the proper 
Court in which a suit can be brought and does not necessarily confer jurisdiction upon the 
Court. That section by itself does not confer any jurisdiction where there is no jurisdiction 
in the Court but merely postulates that the suits which are brought are suits with jurisdiction. 

The plaintiff and the defendant, who was her husband, were Iranians professing the 
Zoroastrian faith. They were married in Bombay shortly after their arrival in India from 
Persia. A few years after their marriage the plaintiff filed a suit for divorce in the 
Parsi Chief Matrimonial Court at Bombay on the ground of cruelty. The defendant con- 

_ tended that the Court had no jurisdiction to try the suit as he was registered as a foreigner 
_ and he was allowed to stay in India only under a special permit and was liable to be called 
upon to leave India at any time !-— 

Held, (1) that the defendant was not a Parsi ; 

(2) that the Parsi Marriage and Divorce A2t, 1986, was not applicable to him; and 

(8) that, therefore, the Parsi Chief Matrimonial Court set up under the Act had no 
jurisdiction to try the suit. i 

Sir Dinshaw M. Petit v. Sir Jamsetfi Jipfibhat and Saklat v. Bella,* distinguished. 


1 (1908) 10 Bom. L., R. 880, ir Matrimonial Suit No. 19 of 1948. 
2 [1805] A. C. 369. i 8 (1908) 11 Bom. L. R. 85. 
. *Decided, August 16, 1950. First Appeal 4 (1925) 28 Bom. L. R. 161, 
No. 268 of 1949, from the decision of Coyajee J. ` 8. C. L. R. 58 I. A, 42, 
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One Sarwar (plaintiff) was married to Merwan (defendant) in Bombay on 
November 11, 1944. Both the parties were, Iranians- professing the Zoroastrian 
faith. Sarwar, the wife, had come to Bombay from Persia in 1940 and Merwan 
had come to Bombay in 1948. ` l 

On July 2, 1948, the plaintiff filed a suit for divorce on the ground of cruelty 
in the Parsi Chief Matrimonial Court gt Bombay. The defendant contended that 
the Parsi Marriage and Divorce Act, 1986, did not apply to him and that the 
Court had-no jurisdiction to entertain the suit. He alleged that he was an 
Iranian subject and a foreigner in India, that he was registered as a foreigner 
under the Registration of Foreigners Rules, 1989, and that he was allowed to stay in 
India only under a special permit and was liable to be called upon to leave India 
at any time. $ . 

Coyajee J.,, who dismissed the Saran suit on the ground that the Court had 
no jurisdiction to try the suit, delivered the following judgment on December 
7, 1948. 


CoYAJEE J. This suit is filed by the plaintiff asking for reliefs for dissolution of 
iage on certain grounds of cruelty. The written statement in paragraph 1 
sets out that this Court has no jurisdiction on the ground that the defendant is 
an Iranian subject and as such he is a foreigner in India having come to India 
in the year 1948. He led certain evidence to that effect and he stated that he‘ 
was registered as a foreigner under the Registration of Foreigners Rules, 1989. He 
has also produced his pass-port and he has said that his domicile is Iranian. He 
has served in the Iranian y for two years as a conscript and was born in 
Iran. He was married to the plaintiff in Bombay. It is contended that the 
Parsi Marriage and Divorce Act, III of 1986, does not apply to him in so far as 
relief for dissolution of his marriage is asked, and therefore such proceedings 
under this Act in this Court cannot be taken against him as this Court under the 
said Act has no jurisdiction. The statement of facts as regards his origin and 
_ his race are not controverted by the plaintiff in cross-examination and therefore 
they stand for the purpose of considering the question before me. 

I am fully aware of the fact that the principle is that every Court of law normally 
leans towards assuming jurisdiction and extending its jurisdiction rather than 
restricting it. Nonetheless one has to approach the question on the construction 
of the Act as it stands and in the light of certain principles based on International 
Law or, in short, on the principle of comity of nations. 

That the defendant is an Iranian subject is no longer in dispute. The 
alee arises whether as this marriage was solemnized under the Parsi 

arriage and Divorce Act (HI of 1986) this Court has power to consider the grounds 
on which the said marriage can be dissolved and grant relief. It is clear to my 
mind that for the purpose of finding jurisdiction the two questions are quite 
different, namely, the entering into the marriage tie and grounds for dissolution, 
as pointed out in Dicey’s Conflict of Laws. The essence of a marriage is not 
qualified by reason of the means whereby it may be dissolved if and when that 
question falls to be determined by the law of domicile of the parties. It must be 
remembered that a contract of marriage itself is governed by lex loci, whilst the 
dissolution of marriage must depend upon personal law of the parties and on the 
question of domicile of the parties. This is a proposition that is to be found in the 
case of Khambatia v. Khambatta! where Sir John Beaumont, Chief Justice, 
sets out that (p. 14)— . 


“the forms necessary to constitute a valid marriage and the construction of the marriage 
contract depend on the lex loci contractus, that is, the law of the place where the marriage cere- 
mony is performed. On marriage the wife automatically acquires the domicile of her husband. 
The status of the spouses and their rights and obligations arising under the marriage contract 
are governed by the lex domicilli, that is, by the law of the country in which for the time being 
they are domiciled. The rights and obligations of the parties relating to the dissolution of the 
marriage do not form part of the marriage contract, but arise out of, and are mcidental to, such 
contract, and are governed by the lew domtcti#t.” . 


1 (1088) 86 Bom. L. R. 11. 
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This principle is set out in Nachimson v. Nachimsont!. The judgment of the 
Chief Justice in Khambatta v. Khambatta was taken to the Court of Appeal and the 
observations by the Judges of the Court of Appeal are exactly identical. Mr. 
Justice Broomfield in his judgment sets out that divorce has nothing to do with the 
marriage contract. ‘The dissolution of a marriage and the determination of the 
manner in which a marriage may be dissoly=d are matters for lex domicilli. The 
circumstances in this case are very similar to those appearing in the decision 
considered by a very eminent Judge in Keyes v. Keyes and Gray?. The judgment 
is of Sir Henry Duke, President of the Prokate Division. The case there was of 
parties who had been married as British subjects in India at Calcutta and the 
action for divorce was proceeded with at Ambala and a decree for divorce was 
obtained, but as the party was thereafter advised that the said decree for divorce 
may not be a valid one, he procéeded to file an action in England. As the question 
arising on the issue of jurisdiction would affect a considerable number of parties, 
the Attorney-General appeared amicus curie to argue the case. Sir Henry Duke 
held that although the parties were married in India, the Courts in India had no 
jurisdiction to entertain the action for divorce on the ground that the parties 
were not domiciled in India. The husband was an officer in the Army whilst the 
wife had come down from England to marr» him. The President referred to the 
case of Niboyet v. Niboyet® which was ultimately dissented: from and the ratio 
‘ therefrom was destroyed in the judgment oz the Privy Council in Le Mesurier v. 
Le Mesurter*. Referring to an earlier case decided as long ago as 1872, Wilson v. 
Wilson’, the learned President sets out reasons, viz. that in the mutual interest 
of communities questions which affect marriage, the right of each community 
to determine for itself and to decide by its own tribunals the grounds upon which 
questions of marriage and of divorce shall depend, and the necessity for some 
universal rule as to the forum in which the dizsolution of a marriage may be decreed 
and they are such as the forum of domicile of the party alone can adequately deal 
with. In fact the learned President doubzed whether the Govennor-General of 
India in Council could have legislated to give effect to the principle as set out in’ 
s. 2 of the Indian Divorce Act, 1869, as it stood at that time and whether the 
Governor-General óf India in Council could legislate for the purpose of basing 
divorce on the ground of residence alone. In fact after enunciating the principle 
in Le Mesurter v. Le Mesurier® he concluded by saying that (p. 217): 

“That Act, however, does not in my opinion warrant the making of a law to empower 
bce in India to decree dissolution of the marriag: of persons not domiciled within their juris- 

ction.” 
So that in the case of Keyes v. Keyes and xray’ although the marriage was per- 
formed in India and proceedings for divorce were taken in India, it was held that 
the Courts here had no-jurisdiction to grant divorce. 
The later case referred to by the learnec President, Wilson v. Wilson, rightly 

sets out the principle. The learned Judge cdserves as follows (p. 442): | 

“It is both just and reasonable, therefore, that the differences of married people should be 
adjusted in accordance with the laws of the community to which they belong, and dealt with 
by the tribunals which alone can administer those laws. An honest adherence to this principle, 
moreover, will preclude the scandal which arises when a man and woman are held to be man 
and wife in one country, and strangers in another.” 
After the judgment of Sir Henry Duke in Keyes v. Keyes a validating Act had to be 
passed validating the dissolution of marriages that had taken place in the mean- 
while. 


I need not multiply cases on the point, but the only case which helps the plain- 
tiff in her arguments is the judgment of the Lahore High Court in Lee v. Lee? 
which held that under the Indian Divorce Act, bona fide residence in India confers 
jurisdiction upon the Indian Courts to grant a decree for the dissolution of a 
marriage between parties who are not domiciled in India. In that case the case 


1 [1980] P. 217, 5 (1872) 2 P. D. 485. 

2 RR P. 204. ` 3 Roar A. C. 517. 

8 (1878) 4 P. D. 1. y [1921] P. 204. 

4 [1895] A. C. 517. 3 (1924) I. L. R. 5 Lah. 147, F, B, 
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of Keyes v. Keyes was not followed, and the Court further held that under the 
Indian Councils Act, 1861, the Indian Legislature had power to confer such 
jurisdiction on the Indian Courts. The judgments in this case are very lengthy 
and they are based on the principle that s, 2 in terms made residence the 
basis of jurisdiction, and therefore the question of domicile did not arise in those 
circumstances. A contrary view to that is taken by our High Court in the case 
of Wilkinson v. Wilkinson. In that case after discussing the principles laid 
down in Keyes v. Keyes it was held by the learned Chief Justice Sir Norman 
Macleod and Mr. Justice Marten that the Indian Divorce Act, 1869, did not confer 
jurisdiction on Indian Courts to decree dissolution of marriage between parties 
domiciled in England. The learned Chief Justice observed as follows (p. 855) : 

“As the Legislature has not directly given to the Indian Courts the power to dissolve 

marriages between non-domiciled parties, I do not think it is open to usto hold that we have the 
power by implication, even if I thought that the argument that residence has been made test of 
jurisdiction was a sound one. JI am prepared to go further and hold that section 7 of the Indian 
Divorce Act, 1869, directly excludes the idea that the Act gives jurisdiction to decree divorce in 
the case of non-domiciled parties.” 
Mr. Justice Marten agreed with that proposition. The dissenting judgment was 
that of Mr. Justice Crump, who held that the word “resides” ins. 2 had no techni- 
cal meaning and must be taken to be used in its ordinary sense, and remarked that 
s. 7 could have no application as such application in those circumstances would be 
contrary to the construction of certain other sections of the Act. 

It appears that thereafter the Legislature stepped in and amended s. 2 of the 
Indian Divorce Act, and by that amendment made domicile the basis of assump- 
tion of jurisdiction, and stated that no Court had power to make decrees for 
ee of marriage except where the parties to the marriage are domiciled in 

ia. 

In these circumstances Mr. Forbes has argued that this question of domicile 
only applies to Christians. I fail to see why it should be inferred from the amend- 
ment of the Indian Divorce Act that the question of domicile only arises in connec- 
tion with parties who are Christians by faith. In fact s. 2 of the Indian Divorce 
Act as it stood before the amendment was an exception to the rule, and being an 
exception to the rule the Legislature stepped in and amended it so as to bring it in 
conformity with the general principle, namely, that domicile must be a necessary 
ingredient beforé a party can ask for relief in the forni of dissolution of marriage. 

The only other case Mr. Forbes has been able to rely upon is the case of Panthaky 
v. Panthaky?. The question there arose in the following circumstances. Leave 
was granted to the wife to file her suit under s. 29 of the Parsi Marriage and Divorce 
Act, III of 1986. This was a motion for revocation of leave and the motion was 
based on the allegation that the husband was a subject of the Nizam being an 
employee on the Nizam’s Railway, that therefore his domicile was the Nizam State 
and therefore his wife acquired his domicile on marriage and therefore this Court 
had no jurisdiction. The learned Judge after holding an inquiry came to the 
conclusion as follows (p. 578) :— 

“The question arlses whether the defendant by going over to and taking service in the 
Nizam’s State and remaining there for a number of years has ceased to be a British subject, or 
to put it shortly, has lost or changed his political status.” 

Thereafter the learned Judge remarked that (p. 5738) : 

“the political status of a British born subject can only be lost if a person goes to a Foreign 
State and there obtains a certificate of naturalization, or by any other voluntary and formal 
act, becomes naturalized therein.” 

After discussing this question the learned Judge came to the conclusion that (p. 573) — 

“The defendant therefore is at best only domiciled in the Nizam’s State, and by the fact 
of his having acquired a domicil in that State he cannot be said to have given up his allegiance 
to the British sovereign. His bare allegation in the box that he is not a British subject but is 
a subject of His Exalted Highness the Nizam cannot carry him any further. A mere statement 


1 (1928) I. L. R. 47 Bom. 848, 2 (1941) 48 Bom. L, R. 569. 
8, c. 25 Bom. L, R, 945. 
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is not proof of the allegation. Defendant has not ceased to be a British subject of His Majesty. 
He is therefore a Parsi, i.e. a Parsi Zoroastrian, sub:ect of His Majesty [under Act III of 1986”.] 

Having come to that conclusion there was no further decision to be given in 
that case and the notice stood dismissed. But the learned Judge thereafter made 
certain observations on which Mr. Forbes very strongly relied. The learned 
Judge observed as follows (p. 574) : è 

“It may be noted the Parsi Marriage and Divorce Act makes residence and nót domicil 
a condition of jurisdiction.” 

The learned Judge then considered several decisions of the Bombay High Court and 
a certain judgment of Sir Charles Sargent in support of this. First of all it may 
be stated that for the purposes of the ratio of that case this was entirely un- 
necessary, and having arrived at the concluson as set out by me above, the observa- 
tion is nothing more than mere obiter. Apart from it being obiter, with due 
ct to the learned Judge, I am entirely unable to agree with that proposition 
and my reasons will be apparent when I discuss the provisions of the Act itself 
for the purposes of meeting the question before me. 
It was argued by Mr. Forbes that jurisd:ction is conferred under this Act by 
s. 29 (1). Section 29 is as follows : 

29. (1) AHU suits instituted under this Act sball be brought in the Court within the limits 
of whose jurisdiction the defendant resides at the time of the institution of the suit. 

(2) When the defendant shall at such time have left British India such suit shall be brought 
in the Court at the place where the plaintiff and defendant last resided together. 

(3) In any case, whether the defendant resid2s in British India or not, such suit may be 
brought in the Court at the place where the plaintiff resides or at the place where the plaintiff 
and the defendant last resided together, if such Court, after recording its reason in writing, 
grants leave so to do.” 


It appears that this is not a valid contention. The section only indicates the Court 
in which suits are to be brought. It is apparent from the scheme of the Act that 
there are numerous Courts established under this Act which can* take action all 
over the Dominion of India, and therefore for the purposes ‘of giving parties facili- 
ties and reducing hardship this section only empowers the Court to assume juris- 
diction which would normally be assumed by another co-ordinate Court of similar 
jurisdiction within British India, now Dominion of India. The marginal note 
to the section, although not a part of the section, isa guide to the meaning of the 
section as it stands. In these circumstances Mr, Forbes fell back upon the 
contention that jurisdiction is to be found under s. 1 read with s. 29 (3) of the 
Act. As I have stated, to my mind it is clear what s. 29(3) contemplates. Sec- 
tion 1 describes the Act as the Parsi Marriage and Divorce Act, 1936. Sub-section (2) 
of that section says that it extends to the whole of British India, and in respect of 
Parsi subjects of His Majesty, to the whole of India. So that it refers to jurisdic- 
tion over certain subjects of His Majesty throughout the whole of India. Then 
under s. 2 (7) a Parsiis defined as a Parsi Zoroastrian. Thereafter the Act prescrib- 
es the manner o? the ceremonies and the reliefs the parties can claim and the 
grounds on which such reliefs can be claimed. 

In my opinion a certain amount of confusion is created by the broad defini- 
tion of the words Parsi Zoroastrian. There is a definite use of the phrase 
Parsi Zoroastrian in this sub-section and it is a well defined phrase as set out by 
their Lordships of the Privy Council. A rman might be a Parsi by birth and a 
Zoroastrian. by religion. On the other hand aman might be a Parsi by birth and not a” 
Zoroastrian by religion. In the latter case as set out by the Privy Council he would 
not be entitled to the benefits of the punchayat funds nor access to the fire temples 
in accordance with the provisions of certain deeds. But nonetheless he remains by 
race a Parsi. In certain circumstances a man may not be a Parsi and be a 
Zoroastrian by religion, e.g. an Iranian Zoroastrian, and an Iranian Zoroa- 
strian is no less a Zoroastrian than a Parsi Zoroastrian and yet he is by race different 
from a Parsi Zoroastrian. 

In these circumstances in my opinion the Parsi Marriage and Divorce Act does 
not in terms attempt to assume jurisdiction over parties not domiciled in British 
India or the Dominion of India. To my mind it is doubtful whether the Legisla - 
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ture, had it attempted to do so, could by such enactment assume jurisdiction over 
foreigners allotting thereby personal laws to foreigners not domiciled in India. 
There is however no section laying down the assumption of such jurisdiction. If 
such jurisdiction is not to be found within the four corners of the Act, then the 
general principles of law must be applied, namely, law of comity of nations. In 
that connection I may point out certain observations in Maxwell on Interpreta- 
tion of Statutes, 9th ed., p. 148, where it is stated that the laws of a nation apply 
to all things and acts within its territories. They also apply to all foreigners 
within its territories as regards criminal or municipal laws applicable to all parties 
before if and are applicable within its territories in all other matters except 
questions of personal status or capacity, in which, by the comity of nations, 
the law applicable to parties is that of their own country. 

On the facts of the case set out above it cannot be disputed that the defendant 
is an Iranian Zoroastrian. His personal law is the law of Iran and it is his personal 
law that alone can cover the conditions of dissolution of his marriage. As I have 
pointed out in the forefront of my judgment the fact that he was married in 
Bombay according to Parsi rites and ceremonies does not affect at all the grounds 
on which and the manner in which this marriage can be dissolved. He is registered 
as a foreigner and therefore dissolution of his marriage can only be brought 
about by the laws governing the dissolution of marriage in the place of his domi- 
cile which cannot be disputed is Iran. 

I may say that this is an action brought i in this special Court, namely, the Parsi 
Chief Matrimonial Court at Bombay under the Parsi Marriage and Divorce Act, OT 
of 1986. This is not an action on the common law side of the High Court where an 
action like Benjamin v, Benjamin decided by Mr. Justice Crump can lie. In my 
opinion had this action been brought on that side of the High Court, the principles 
laid down in the case of Noor Jehan Begum v. Eugene Trscenko* would apply, 
where it was ħeld that as the wife’s domicile was that of her husband, and the 
husband was a foreigner who had never been to India, and as such, the Court had no 
jurisdiction to: declare that their marriage stood dissolved by reason of the wife’s 
personal law which was neither the general law of India nor in accordance with 
the rules of international law, In these circumstances the suit was dismissed and 
that dismissal was upheld by the Court of Appeal. It is true that in that case the 
defendant was not within the jurisdiction at any time and was not within the 
jurisdiction when the suit was filed. That to my mind although it differentiates 
the case does not make any difference at all to the question, namely, that the 
action must be brought within the jurisdiction of a Court which happened to be the 
forum within the domicile of the parties con i 

In the present case the defendant is a foreigner residing in Bombay for the time 
being, and the wife by her marriage with the defendant acquired domicile of her 
husband, and therefore in these circumstances this Court has no jurisdiction to 
entertain the action for dissolution of marriage of the plaintiff. ; 

I, therefore, answer issue No, 1 in the negative. 

This decision of mine only applies to the main relief asked for, namely, disso- 
lution of marriage. It is entirely within the province of the Court nonetheless 
to grant the other relief. Mr. Forbes on behalf of the plaintiff says and informs 
the Court that he does not desire to press the other relief, namely, judicial separa- 
tion which would be a matter within the jurisdiction of the Court. 

I have heard counsel on both sides as regards the question of costs. The prin- 
ciple is that costs must follow the event. In these circumstances the suit would 
have been dismissed with costs, but on reconsideration I feel that the plaintiff 
having come to the Court was taken by surprise by the point raised on behalf of the 
defendant, which has been decided against her. these circumstances the Court 
can stretch the point in favour of the-plaintiff and allow her costs fixed at Rs. 600. 


Counterclaim to stand over to the next sessions of a Court. 
The plaintiff appealed. 
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T; G. Lobo and S, A. Desai, with M. N. Hankar & Co., C. G, Mahimkar, and 
Lala & Co., for the appellant. 


Cacia C. J. This is an appeal from a judgment of Mr. Justice Coyajee who 
held that the Court had no jurisdiction to try a matrimonial suit which was filed in 
the Parsi Chief Matrimonial Court over which he was presiding. Both the parties 
are Iranians professing the Zoroastrian faith. The plaintiff, who is the wife, came 
to Bombay in 1940 from Persia, and the defendant came to Bombay in 1948, and 
they were married on November 11, 1944. The petition for divorce was filed on 
July 2,1948, onthe ground of cruelty. The defendant was registered asa 
foreigner and according to his written staternent he was allowed to stay in India 
only under a special permit and was liable te be called upon to leave India at any 
time. The preliminary issue as to jurisdiction was argued before the learned 
Judge on the assumption that the defendant was not domiciled in India. The 
plaintiff’s contention was that the fact that defendant was resident within juris- 
diction was sufficient to confer jurisdiction upon the Court. The learned Judge 
took the view that the proper test to apply in order to determine whether the Court 
had jurisdiction or not was that of domicile and not of residence. The learned 
Judge took the view that although the construction of the marriage contract 
depended upon lew loci contractus, the rights and obligations arising under the 
marriage contract were governed by the lew domicilli, and as the defendant was 
not domiciled in India, but was domiciled in Persia, the suit filed by the plaintiff 
for divorce was not maintainable and the Court had no jurisdiction to try the suit. 

Now, it is not correct to urge that s. 29 cf the Parsi Marriage and Divorce Act 

necessarily confers jurisdiction upon the Court. That section merely indicates 
the proper Court in which a suit can be brought. But the section postulates that 
the suits which are brought are suits with jurisdiction. That section by itself 
does not confer any jurisdiction where there is no jurisdiction inthe Court. There- 
fore, independently of s. 29 we have to find whether the Court had jurisdiction 
to try the suit. Thereis a difficulty which presents itself to the plaintiff in 
limine, and that difficulty is as to whether the defendant is a Parsi Zoroastrian. to 
whom the Act would apply, who could contract the marriage under the Parsi 
Marriage and Divorce Act or who could be sued in a Special Court set up by that 
Act with regard to obligations arising under the marriage. It is clear that Act 
III of 1986, as its preamble shows, was intended to regulate marriages and divorce 
among Parsis. Marriage itself under that Act is defined as a marriage between 
‘Parsis whether contracted before or after zhe commencement of the Act. Mr. 
‘Lobo has drawn our attention to s. 1 (2) of the Act which provides that the Act 
extends to the whole of British India, and in respect of Parsi subjects of His 
“Majesty, to the whole of India. The first bart of this sub-section deals with the 
territorial app-ication of the Act. Legislature had territorial competence only to 
-the extent of British India. It had also extra-territorial competence to the extent 
that the persons to whom the law was to be epplied were subjects of His Majësty, and 
therefore whereas in the first part this sub-section deals with the territorial applica- 
tion of the Act, in the second part it deal» with its extra territorial application. 
Mr. Lobo seeks to argue from the Janguage used in this sub-section that the Act 
contemplated Parsis in British India who might not necessarily be subjects of 
-His Majesty or, in other words, according to him the Act was intended to apply to 
foreigners who were Parsis. Even if Mr. Lobo is right, it would be for him to 
satisfy us that e foreigner can be a Parsi Zoroastrian within the meaning of Act 
Ii of 1986. It is well-settled (and we shall presently refer to the relevant autho- 
rities) that the expression Parsi has no religious connotations. That expression 
carries more territorial or racial connotations than religious connotations. The 
religion of every Parsi is the Zoroastrian rel-gion ; but it does not follow that every 
Zoroastrian is a Parsi. When we said that the religion of every Parsi is Zoro- 
astrian, we should have qualified it by saying that even among Parsis there may be 
cases of conversion to Christianity or Islam. and although an individual Parsi may 
become a Christian or a Muslim, still he would be a Parsi and he would be known as a 
Parsi Christian cr a Parsi Muslim. The origin of the Parsi community in Indig is 
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that many centuries ago a section of Zoroastrians from Persia came to India and 
settled down in India. Therefore the original race of the Parsis was the Persian 
race. That community lived in India, settled down in India, prospered in India 
and it became a closely knit community. It was that community that came to 
be known as the Parsi community. It is clear that the defendant does not belong 
to that closely knit community. He fs a Zoroastrian, but he is not a Parsi by 
descent from any of the persons who constituted the Parsi community. The 
question that we have to consider is whether a foreigner pursuing the Zoroastrian 
faith could by absorption into this community become a Parsi. Mr. Lobo says 
that as the defendant belongs to the same original stock as the Parsis of India 
belong to and as he follows the same religion, therefore by his residence in Bombay 
he has also become a Parsi. We are unable to accept that contention. Reference 
was made to the well known decision of Sir Dinshaw Davar in Sir Dinshaw M. 
Petit v. Sir Jamsetji Jyibhat! and the observations of Sir Dinshaw Davar appearing 
at page 128 were relied upon. Sir Dinshaw Davar at that page says that the 
Parsi community consists of Parsis who are descended from the original Persian 
emigrants, and who are born of both Zoroastrian parents, and who profess the 
Zoroastrian. religion, the Iranies from Persia professing Zoroastrian religion, who 
come to India, either temporarily or permanently, and the children of Parsi 
fathers by alien mothers who have been duly and properly admitted into the 
religion. Now, inthe first place this observation of Sir Dinshaw Davar, undoubtedly 
a very great authority on Parsi law—is an obiter because the question that he and 
Mr, Justice Beaman had to consider in that case was whether by conversion to 
the Zoroastrian faith a person could become a Parsi. Itis difficult to understand, 
with very great respect to Sir Dinshaw Davar, how an Iranian who temporarily 
comes to India can become a Parsi. If being a Parsi is being a member of a 
particular race, then by mere temporary residence in India an Iranian cannot 
change his raca Is it suggested that an Iranian while he remains in India is a 
Parsi and as soon as he leaves India and goes to Persia he ceases to be a Parsi? 
Even if being a Parsi merely means belonging to a community pursuing a parti- 
cular faith and resident in a particular country, the residence that would be 
required of a person before he can call himself a Parsi would be of a sufficiently long 
duration and not merely a temporary duration. In our opinion it must necessa- 
rily involve a change of domicile so that it may be that if an Iranian coming from 
Persia changes his domicile and becomes an Indian subject as he -belongs to the 
same race as the Parsis originally belonged to, he may be considered as a Parsi. 
But it is impossible to accept Mr. Lobo’s contention that an Iranian who tem- 
porarily resides in India, who is registered as a foreigner, whose domicile continues 
to be Persian domicile becomes a Parsi merely because he is a Zoroastrian and his 
race is the same as that of the Parsis in India. If that contention were sound, 
it is difficult to understand why all the Zoroastrians in Persia are not Parsis. They 
follow the same religion ; their race is the same and yet it has never been suggested 
that that is the tiue position. Therefore, domicile in India must be at least a 
necessary condition of an Iranian becoming a Parsi by his residence in this country. 
Really the question that would arise would be whether such an Iranian has been 
absorbed into the Parsi community, and whether he would be absorbed immedia- 
tely on domicile or after he and his descendants have remained. in this country 
for a certain period may also arise for decision. As a matter of fact it is 
open to argument that the Parsi community cannot be increased by absorption, and 
in order to be a Parsi you have to be born a Parsi or you may be a Parsi as the 
child of an inter-marriage where the father is a Parsi. ‘Fhe Privy Council had to 
consider this very. question in Saklat v.Bella*. Their Lordships referred to the 
decision in Sir Dinshaw M. Petit v. Sir Jamsetji Jijibhai, and they expressed 
the opinion that the judgment in the Bombay case travelled over much ground, 
indeed much unnecessary ground, and then at page 169 their Lordships stated that 
Parsis were racial Parsis or people deemed after a long lapse of ages to be racial 
Parsis. This opinion seems to suggest as if the Privy Council emphasised the fact 
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that a Parsi could be a Parsi only by birth and could not be a Parsi by absorption. 
We might point out that in this case also, as in the Bombay case, the only question 
was whether conversion to Zoroastrianism could result in the person converted 
becoming a Parsi and therefore the question that we have to consider did not arise 
directly for decision in either of these two cases. But fortunately in the case 
before us it is unnecessary to decide the Arger question as to whether an Iranian 
by being domiciled in India could become a Parsi. We are only concerned 
with the narrow question, the case of a man whois a foreigner, who is not domicil- 
ed and who only happens to be an Iranian following the Zoroastrian religion. 
In our opinion in the case before us clearly the defendant is not a Parsi. If he is 
not a Parsi, the Parsi Marriage and Divorce Act does not apply to him. He cannot 
be married under that Act, and the Parsi Chief Matrimonial Court set up under that 
Act can have no jurisdiction over him. 

It is unnecessary for us to express any opinion as to whether the marriage which 
was contracted by the parties is a valid marriage. It would depend upon whether 
the marriage was valid according to Zorcastrian rites, both the parties being 
Zoroastrians. But if the marriage was not valid, the plaintiff is not without 
remedy because it is open to her to agitate that question on the Original Side of 
this Court. Even if the marriage was valid, again the plaintiff is not without a 
remedy. Because if cruelty is a ground for divorce according tothe law in 
Persia, then it would be open to her to file a suit for divorce on the Original 
Side of the High Court. This Court woud have jurisdiction to try such a suit 
because the defendant is resident in Bombay. The difficulty in the plaintiff’s 
way was that she wanted her suit to be tried by a Special Court and not by the 
High Court and that Special Court had :mly jurisdiction to try cases between 
Parsis and not between a Parsi and a non-Parsi or between non-Parsis. The 
result is that in our opinion the learned Judge was right in coming to the con- 
clusion that he had no jurisdiction to try the suit. . 

The result is the appeal fails and must be dismissed. No order as to costs. 


Appeal dismissed. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 


MIRVAHEDALI KADUMIYA PIRJACE v. RASHIDBEG KADUMIYA 
PIRJALE.* 

Mahomedan law—-Dower—Widow in possession of kusband’s property—-Dower debt due and claimed 
by widow—Right of widow to retain property—Yhether character in which widow entered posses- 
sion material, 

Under Mahomedan law where a widow is fn possession of the property of her husband and 
a dower debt is still due to her which she is c aiming, then her right to retain the property 
exists and it is immaterial In what character sbe came into possession of the property provided 
she came into possession lawfully and withots force or fraud. 

Mussumal Beebee Bachun v. Shcikh Harid Hossein! and Hamira Bibi v. Zubaida 
Bibi,? explained, 

Sabur Bibi v. [smail Shatkh,? Beeju Bee v. Syed Moorthiya Saheb,* Zamin Ali v. Aiziz- 
un-Nissa’ and ‘Hasnumiya Dadamiya v. Heclimunnisa Hafizulla: Halimunnisa Hafizulla 
v. Hasnumiya Dadamtya*, referred to. 

One Inayat died in 1980 leaving a widcw Papabi and four daughters. Papabi 
after her husband’s death entered into possession of certain properties belonging 

to him. Papabi died in 1985. f 


*Decided, August 24, 1950. Second Appeal 
No. 1288 of 1947, from the decision of B. G. 
Desai, Civil Judge (Senior Division), A. P., 
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Paralkar, Jomt Subordinate Judge at Nasik, 
(1941) 44 Bom. L. R. 126. 


in Civil Suit No. 208 of 1942. 
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On October 19, 1942, Rashidbeg (plaintiff) who was a nephew of Inayat, filed 
the present suit against the daughters of Inayat efendantey claiming an interest 
in the property of his uncle Inayat. 

The trial Court found that dower in the sum of 40,000 Ashrufees (Rs. 6,40,000) 
was fixed at the time of the marriage of Inayat and Papabi, that that dower had 
remained unpaid and that a claim in fespect of it was made by the defendants, 
who were the heirs of Papabi. The trial Court inter alia held that the plaintiff 
was entitled to possession of certain share in specified property on payment of cer- 
tain balance of the unpaid dower. 

On appeal by the plaintiff the appellate Judge agreed with the findings of fact 
of the lower Court and confir its decree with variation. He observed as 
follows in his judgment :— = 

“ In the first place there is nothing to show that Papabi entered into possession in lieu of 
the dower. It may be noted that Papabi cannot be said to have entered into possession of 
property in schedule 1 as on defendant’s own case she entered into possession on account of 
the gift by Inayat and to which oral gift defendant No. 1 had deposed. Then we have Inayat’s 
will at exh. 74 under which Papabi has entered into possession for the other properties. The will 
does not state that the dower was unpaid and that hence Inayat was giving the properties under 
the will in lieu of the dower. As for the three lands in schedule 4, Papabi entered into their 
possession as owner and purchaser. I, therefore, think that there is nothing to show that Papabi 
and thereafter her heirs are in possession of the various properties of Inayat having ‘lawfully 
and without force or fraud’ obtained possession “in lieu of her dower”. If Inayat’s widow, 

Papabi, herself did not obtain possession of the estate in lieu of her dower, her heirs cannot take 
the stand as they do here in the above plea. There is nothing to show in the present case, to 
my mind, that Papabiinitially obtained possession of the various properties on the ground of her 
claim for Meher or dower. The widow’s possession of her husband’s property is considered to be 
lawfully held in lieu of Meher, whether the mehernama provides for it or where she has been put 
into such possession by her husband in his lifetime, or by his heirs after his death. In view of 
the above, I think, that plaintiff cannot be asked to-get his share on payment of his share of the 

‘dower as held by the lower Court.” i 


The defendants appealed to the High Court. 


K. N. Dharap, with M. W. Pradhan, for the appellants. 
S., A. Desai, with B. K. Amin, and S.A. Kher, for respondent No. 1. 
B. G. Thakore, for respondent No. 2. 


Cuacua C. J. The question that arises for our determination in this second 
appeal is the right of a Muslim wife to dower. The suit out of which this appeal 
arises was filed for the administration of the estate of one Inayat who died in 1930 
leaving a widow Papabi and four daughters. Inayat had a brother living at the 
time of his death by the name of Kadumiya, and the parties arrayed on the two sides 
of the record are Inayat’s children and the children of Kadumiya who also claim an 
interest in the estate of their uncle,.and the question that we have to decide is 
whether the children of Inayat as the heirs of their mother Papabi who died in 
1985 are entitled to retain certain properties till the dower that was due to their’ 
mother has been paid. It has'been found by both the Courts that on the death of 
Inayat, Papabi went into possession of certain properties belonging to her husband. 
In this appeal we are only concerned with properties mentioned in schedules H 
and V which the heirs of Papabi claim to retain till the dower due to their mother 
was paid. It bas also been found as a fact by both the Courts that dower in the sum 
of 40,000 Ashrufees which amount to Rs. 6,40,000 was fixed at the time of,the 
marriage and that dower remained unpaid. A claim has also been made by the 
heirs of Papabi in respect of this dower. On these admitted facts the question 
arises ae we the claim made by the heirs of Papabi is justified according to 
Mahomedan law. 

The right of a Muslim wife or widow to retain property has been compared to a 
creditor’s lien, and as I shall presently point out the authorities lay down that the. 
right of the wife to retain property arises provided the following conditions are 
satisfied: She must have entered into possession of the property lawfully and 
without force or fraud. There must be a debt due to her in respect of her dower 
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and she should make a claim in respect of that dower. If these conditions are 
satisfied, then the wife is entitled to retain possession of the property till the debt 
is discharged. It is further clearly establishad that the debt in respect of dower is 
enforceable not only by the wife, but also her heirs. Itis further established that 
the mght of possession is a heritable right and not only the wife is entitled to retain 
possession, but also her heirs. Now, the "position was considered by the Privy 
Council as early as Mussumat Beebee Bachun v. Sheikh Hamid Hossein,’ and their 
Lordships held that a Mahomedan widow had a lien as a creditor on the estate of 
her husband for her deferred dower and was entitled to retain possession until her 
dower was satisfied. And their Lordships say this (p. 884): 

errr the Appellant (i.e. the widow), having obtained actual and lawful possession of the 
estates under a claim to hold them as -heir and fcr her dower, -their Lordships are of opinion, 
that she is entitled to retain that possession unti her dower is satisfled, and the Respondents 
cannot recover the possession of their shares unless that satisfaction has taken place.” 

Then their Lordships go on to state that it was not necessary to decide whether the 
right of the widow in possession was a lien in the strict sense of the term. Then 
they added (p. 384): 

“ Whatever the right may be called, tt appears to be founded on the power of the widow, 
as a Creditor for her dower, to hold the property of her Husband, of which she has lawfully, 
and without force or fraud, obtained possession, until her debt is satisfied, with the liability to 
account to those entitled to the property, subject to the claim for the profits received.” 


Now, in the case before us the trial Court held in favour of the claim of the heirs of 
Papabi. The learned appellate Judge has zaken a different view, and the only 
reason why he has taken that view is that according to him Papabi did not obtain 
possession of the property in lieu of her dower. According to the learned Judge 
it is not sufficient that the widow should have been in possession lawfully and 
without force or fraud and that a debt for dower was due to her; but what was 
further necessary was that the widow should have entered possession upon a claim 
for her dower; that the character of her possession must be that of a creditor and 
no other character. In our opinion this further limitation sought to be placed upon 
the right of the widow is not justified by the authorities. Reliance is placed on the 
observation of the Privy Council to which I have just referred and it is suggested 
that the Privy Council qualifies the possession of the widow by stating: “‘under a 
claim to hold it as heir and for her dower”. It is contended that the Privy Council 
made it clear that it is only when the widow obtains possession under a claim for ’ 
her dower that her right to rétain the’ propezty arises. In our opinion that is not 
the correct interpretation of the passage in the judgment of their Lordships. What 
their Lordships are emphasising is the obtaining of actual and lawful possession. 
“Under a claim” does not qualify “possession”, but it qualifies the phrase that 
follows upon those words, namely “‘to hold them as heir and for her dower”. There- 
fore, the claim is not in respect of the possession originally obtained by the widow, 
but the claim is with regard to the right to hold the property for her dower. 


There is another decision of the Privy Council on which also reliance has been 
placed. That is Hamira Bibi v. Zubaida Bib:?. Their Lordships say this (p. 801) : 
ridai the dower ranks as a debt, and the wife is entitled, along with other creditors, to have it 
satisfied on the death of the husbend out of his escate. Her right, however, is no greater than 
that of any other unsecured creditor, except that if she lawfully, with the express or implied 
consent of the husband, or his other heirs, obtains possession of the whole or part of his estate, 
to satisfy her claim with the rents and issues accruing therefrom, she is entitled to retain such 
possession until it is satisfied.” 


Here eee emphasis is placed on the expression “to satisfy her claim”, but it is 
clear that their Lordships were by this decision in no way altering the law as 
stated by them m Mussumat Beebee’s case. In this passage their Lordships are 
emphasising the two conditions, namely the entering into possession lawfully and 
the fact that the widow has a claim for dower which she wants to be satisfied. 
Now, this decision of the Privy Council led to certain conflict of authorities in the 
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different High Courts:in India; but the conflict turned on this narrow question 
as to whether by this decision of their Lordships, their Lordships intended that the 
consent, express or implied,. of the husband or his heirs was necessary before the 
possession of the widow could be considered lawful. The Calcutta High Court in 
Sabur Bibi v. Ismail Shaikh! decided that such consent was necessary. A full 
bench of the Madras High Court in Beeju Bee v. Syed Moorthiya Saheb? took the 
contrary view. ‘The Allahabad High Court also took the same view as Madras in 
Zamin Alt v. Aziz-un-nissa®, and our, High Court in Hasnumiya Dadamiya v. 
Halimunnisa Hafizulla: Halimunnisa Hafizulla v. Hasnumiya Dadamiya* 
took the same view as Madras and Allahabad. But it should be noticed that 
it was never suggested that apart from the question of consent there was 
any other limitation on the right of the widow to retain possession of the 
property for; her dower. The learned appellate Judge, with respect to him, has 
suggested another and a different lmitation, and that limitation is that the 
character of her original possession should be such as must be referable to her 
claim as a creditor. We may point out that in Zamin Ali v. Aziz-un-nissa 
Mr. Justice Mukerji, Acting Chief Justice, and Mr. Justice Bennet in their judgment 
at page 144 point out that it was not shown that the defendants took possession in 
lieu of their dower debt, but it was shown that they were actually in possession 
and that the dower debt was still due to them. Therefore, according to these 
learned Judges what was material and relevant was not in what character the 
widows took possession of the Property, but the fact that they were actually in 
possession and the dower debt w due to them. Therefore, in our opinion, 

if it is found that a widow is in possession of the property of her ‘husband, if it is 
further found that a dower debt is still due to her and she is still claiming that 
dower debt, then her right to retain the property exists and it is immaterial in 
what character she came into possession of the property provided she came into 
possession lawfully and without force or fraud. 

In this case the learned Judge has taken the view that the case of the heirs of 
Papabi was that their mother had come into ion of the property under an 
oral gift by her husband which she alleged a according to the learned Judge as 
Papabi came into possession of the property under a deed of gift she could not have 
taken possession of the property in right of he: claim for dower. But whatever the 
character of her possession was, as soon as she or her heirs put forward the claim 
for dower the possession became the possession of a creditor of the estate and the 

creditor had the right to retain the property till that debt was discharged. 

Mr. Desai has attempted to argue that Papabi’s -possession was not exclusive 
possession but joint possession with other heirs. Now, whether she was in exclu- 
sive possession or in joint possession is a question of fact and both the Courts have 
proceeded on the assumption that Papabi went into possession of the property 
after ber husband’s death, that her possession was exclusive, that after her death 
her heirs went into possession. It has nowhere been suggested that her possession 
was joint with any other heirs of her husband. We therefore cannot permit 
Mr. Desai to raise that contention in second appeal. 

The result is that in our opinion the learned trial Judge was right in the conclu- 
sion he came to with to the properties mentioned in schedules II and V. 
The appeal wiil therefore be allowed, the decree of the lower appellate Court set 
aside and that of the trial Court restored. Mr. Dharap has been very fair and he 
has not pressed for the costs of this appeal. There will be no order as to costs of 
this appeal, The order of costs of the lower appellate Court will stand. 


Appeal allowed. 


1 (1923) L L. R. 51 Cal 124, i 8 (1032) I. L. R. 55 A'l. 189. 
2 (1919) L L. R. 43 Mad. 214, F. B. 4 (1941) 4+ Bom. L. R. 126. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar and 
Mr. Justice Tendolkar, 
SAKARCHAND SATIDAS v. NARAYAN SAVLA VANI. * 
Hindu law—Joint family property—Alienation— Share of alienee how determined. 

Under Hindu law the share of the alienee of joint family property is to be determined at 
the date of the alienation and not at the time when the alienee asks for-an equitable partition 
of the property. 

Pandurang Anandrao v. Bhaskar Sadashiv, | Mahabalaya bin Parmaya v. Timaya bin 
Appaya,* Naro Gopal v. Paragauda, and Shantayav. Malappa: Malappa v. Basayya,* 
followed. - 

Gurlingapa v. Nandapa,* disapproved. 

Rangasami v. Krishnayyan,®’ Chinnu Pillai yv. Kalimuthu Chetti," opena Narain Deo 

y. Ram Chund Dutt, and Sathepathtar v. Sinanarayana Pillai,’ referred.to, 


ONE Sadashiv and Dhondu were running a shop at Dharangaon and had 
dealings with Sakarchand Satidas shop which was owned by Bhogilal and others 
(defendants Ncs. 1-5). A sum of Rs. 7,000 was due by Sadashiv and Dhondu to the 
shop at the foot of the account. One Savla (defendant No. 6), who formed 
a joint Hindufamily with hissons Narayan and Jagannath (plaintiffs Nos. 1 and 2) 
and his wife. Laxmibai (plaintiff No. 4) took havala for the debt and mortgaged 
the joint family property to the shop on June 6, 1982, to secure the debt. 

The plaintiffs filed the present suit against ‘the defendants on September 29, 
1944, for a declaration that the mortgage ex=cuted by defendant No. 6 on June 6, 
1982, was not binding upon their four-fifths share in the joint family property and 
to recover possession of their share by partition. 

The trial Judge inter alia held that the mortgage was not binding upon the 
‘shares of the plaintiffs and granted the declaration as prayed for and decreed the 
plaintiffs’ suit to recover their four-fifths share by partition. 

The defendants appealed to the High Court. 

The appeal was heard by Chagla C. J. and Gajendrapadkar J. who referred 
to the full bench the question arising in the appeal as to what was the share in the 
property to which the plaintiffs ‘were entitled. The following is the judgment of 
the division bench delivered by Chagla C. J. an July 26, 1950. 


Cuacta C, J. In the suit from which this appeal arises, an alienation made by 
defendant No 6, who is the father of plaintiffs Nos. 1, 2 and 8 and the husband of 
plaintiff No. 4, was challenged. ‘The alienetion was a mortgage dated June 6, 
1982, and the alienation was in favour of defendants Nos. 1 to 5. The trial Court 
upheld the challenge and declared that the mortgage was not binding upon the 
‘plaintiffs’ share which he assessed at four-fifths. 

In this appeal Mr. Merchant on behalf of the alienees has first contended that 
there is no evidence which would justify a finding that the property alienated was 
joint family property. The plaintiffs came to Court on the allegation in their 
eee that the property was joint family pr ey and that allegation was met 

y defendants Nos. 1 to 5 by the assertion t the property was alienated by 
defendant No. 6 for legal necessity. Deferdants Nos. 1 to 6 in their written 
staternent did not cohtrovert the allegation of the plaintiffs that the property was 
joint family property. In view of that state of the pleadings, in our opinion, it 
was unnecessarv for the plaintiffs to prove at the trial that the property was joint 
family property. That allegation must be deemed to have been admitted and 


“Decided, August 22, 1950. First Appeal 4 peed 40 Bom. L. R. 1029. 
No. 875 of 1947, from the decision of B. K. 5 (1896) I. L. R. 21 Bom. 797. 
Khade. Civil Judge (Senior Division) at € (1891) I. L. R. 14 Mad. 408, F. B. 
Jalgaon, in Civil Suit No. 70 of 1944. ? (1911) I. L. R. 85 Mad. 47 F.B 

1 (1874) 11 B. H. C. R. 72. a (1896) L. R. 28 I. A. 87, 

2 (1575) 12 B. H. C. R. 188. 8. C. I L. R. 28 Cal. 670. 

3 (1918) L L. R. 41 Bom. 847, g (1982) I. L. R. 56 Mad. 584. 


B. ©. 19 Bom. L. R. 69. 
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on that admission the Court was entitled to proceed on the basis that the property 
it was considering was joint family property. 

On the merits of the allegation very little can be said. The mortgage deed 
recites that the sum of Rs. 7,000 was borrowed by defendant No. 6 on the mortgage 
of the property because he had taken over the havala of Rs. 7,000 due from the 
shop of one Dhondu to the mortgageé. Dhondu has given evidence in the case 
and he has pointed out that defendant No. 6 did not receive any benefit what- 
soever either to himself or to the family by taking over this havala. Hesays that the 
shop could not pay thesumof Rs. 7,000 to the mortgagee, and thereupon defendant 
No. 6 like a good samaritan stepped in and took over the havala and passed a 
mortgage in favour of the mortgagee. This alienation therefore cannot be jus- 
tified either by legal necessity or benefit to the joint family property. 

The third point urged by Mr. Merchant is that the suit is barred by limitation. 
Mr. Merchant’s contention is that the suit falls under art. 120. In this case the 
plaintiffs are not merely asking for a declaration, but are also asking for possession. 
But even assuming that the suit fell under art. 120, the cause of action would 
only accrue when there was an invasion of the plaintiffs’ right or unequivocal 
threat to their rights. The learned trial Judge has rightly pointed out that the 
mortgage was a simple mortgage, that the mortgagee never went into possession, 
and that a danger to the interest of the plaintiffs only arose when defendants 
Nos. 1 to 5 sued to enforce the mortgage. It is from that date that limitation 
began to run, and if that is the correct starting point of limitation, then the suit 
is clearly in time. 

The final contention urged by Mr. Merchant is that the trial Court was in error 
in deciding that the only share of the property which defendant No. 6 was entitled 
to alienate was one-fifth and that the four-fifths share was protected. This 
contention raises a very interesting question. There are two clear views on this 
question and ed will briefly state these two views. The one view for which Mr. 
Merchant contends is that in order to determine the alienee’s share the material 
date is the date of alienation, and in order to determine that share you have to 
consider what would be the father’s share if there had been a partition on that date. 
In this case plaintiffs Nos. 1 and 2 were in existence at the date of the alienation. 
Plaintiff No. 8 was subsequently born. Therefore, if a partition had taken place 
at the date of the alienation, the two sons would have one-fourth share each, the 
wife would have one-fourth share, and the father would have one-fourth share. 
The father would not be entitled to alienate the share of his two sons who were 
then in existence, viz. plaintiffs. Nos. 1 and 2. Therefore the only relief to which 
the plaintiffs are entitled is to recover half the share of the property, the other half 
share having been validly alienated by the father at the date of the alienation. 
Now, this view proceeds on the basis that an alienation is voidable, and till 
avoided by a challenge made by the coparceners the transaction is valid and 
binding. It also proceeds on the basis that at the date of the alienation the share 
of the alienee is determined and whatever the father could alienate at that date 
validly passes to the alienee. The alienee’s share being determined, any sub- 
sequent change in the joint family cannot affect the share of the alienee. This 
view is supported by two decisions of this Court—Naro Gopal v, Paragauda', and 
Shantaya v. Mallappa: Malappa v. Basayya*. In Shantaya v. Mallappa 
Mr. Justice Broomfield observed at page 1089 that the law in Bombay as settled in 
this presidency by Naro Gopal v. Pa udtuda is that the alienee gets the share 
which the alienor would have got if a partition had taken place at the date of the 
alienation. Mr. Justice Broomfield considers this as settled law and in coming to 
that decision he follows the earlier decision of this Court in Naro Gopal v. Para- 
gauda. I shall presently refer to the earlier decision of this Court. 

- The other view is that an alienation does not bring about the partition of the 
joint Hindu family ; that according to well established rules of Hindu law the 
interest of the alienor always remains fluctuating till a partition is brought about. 


1 (1916) I. L. R. 41 Bom. 847, 2 (1987) 40 Bom. L. R. 1029. 
8. c. 19 Bom. L, R. 69, - 
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His share may increase by the death of a coparcener; his share may decrease by 
the birth of a coparcener; and his specific s can only be ascertained when a 
partition takes place. If the alienor’s share is capable of fluctuation, there is no 
reason why the alienee, who stands in his shoes, can have a better right than the 
alienor, and the alienee could only get the alienor’s share which would be ascer- 
tained on partition. The alienee has an equctable right to ask for partition, and 
when he does ask for partition, then the share which he is to get would be ascer- 
tained by ascertaining the share of the alien2e which he has at the date of the 
elses There 1s authority for this proposition also and that is to be found in 

rlingapa v, Nandapa’. A division bench consisting of Sir Charles Farran, 
Chier Justice, and Mr. Justice Candy laid down certain principles of Hindu law, 
and one of the principles which they laid down was that the. purchaser like his 
alienor is liable to nave his share diminished upon partition by the birth of other 
coparcerners if he stands by and does not insist on an immediate partition. This 
is a clear and categoric principle and is oppose to the other principle to which we 
made reference earlier. 

Now, when this divisional bench decision 2ame to be considered by another 
division bench in Naro Gopal v. Paragauda Sir Basil Scott, Chief Justice, and 
Mı. Justice Heaton refused to follow the earlier divisional bench decision on the 
ground that the Privy Council in a subsequént case had taken a view which was 
inconsistent with t2e conclusion arrived at by the division bench of this Court, 
and the Privy Council case they relied on was a case reported in Jogeswar Narain Deo 
v. Ram Chund Dutt.? When we turn to that dezision we find, with great respect to 
Sir Basil Scott and Mr. Justice Heaton, that it does not Jay down the proposition 
which those two learned Judges thought it did lay down. As a matter of fact 
they were not considering the question of alienation by a member of the joint 
Hindu family at all. The only question that their Lordships of the Privy Council 
were considering was whether the principles of joint tenancy applied to a case 
where a man had bequeathed certain property to his wife and his son, and it was 
argued at the bar that the wife and son constituted joint tenants as understood in 
English law, and their Lordships rejected that contention pointing out that it was 
not 1ight to import into the construction of a Hindu will an extremely technical 
rule of English ae They further point out that the principle of joint 
tenancy appeared to be unknown to Hindu law, except in the case of coparcenary 
between the members of an undivided Hindu family. . 

Therefore, we have this position as far as this Court is concerned that we have the 
decision in Gurlingapa v. Nandapa, which takes the view that the share of the 
alienee would fluctuate along with the share of the alienor, and we have the decision 
of two division benches of this Court, one reported in Naro Gopal’s case and the 
other reported in Shantaya’s case which have taken the view that the share of the 
alienee is fixed and it is fixed by reference to the daté of the alienation and by the 
determination of the share of the alienor which he would have if a partition took 
place at the date of the alienation. Our attention has also been drawn to deci- 
sions of the Nagpur High Court and the Madras High Court, but it is unnecessary 
to consider those at this stage. In view of tlis uncertainty of this law which is 
further accentuated by the fact that so learned a commentator as Sir Dinshah 
Mulla in his book, Principles of Hindu Law, at p. 882, points out that the decisions 
of this Court me not correctly decided, it is necessary that a full bench should 
be constituted to set this matter at rest. 

We, therefore, refer to the full bench the question arising in this appeal, as to 
what is the sharé in the property to which the plaintiffs are entitled. Appeal to 
stand over till the decision of the full bench. 

The question was considered by a full bench composed of Chagla C. J., and 
Gajendragadkar and Tendolkar JJ. 


S. A. Merchant, for the appellants. 
G. M. Joshi, for respondents Nos. 1 to 4. 


1 (1896) I: L. R. 21 Bom. 797. sc. I. É. R. 28 Cal. 670. 
2 (186) L. R. 28 L A. 87, 
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' Ceaara C. J. The question that has been referred to this full bench is as to 
what is the share in the property to which the plaintiffs in the suit are entitled. 
The facts are sufficiently set out in the referring judgment which was delivered by 
my brother Gajendragadkar and myself and we have also pointed out in that 
judgment the two conflicting views which have’been taken and which can be taken 
on the question that we have to determine. Our attention has now been drawn 
to two earlier decisions of this Court reported in Pandurang Anandrao v. Bhaskar 
Shadashico! and Mahabalaya bin Parmaya v. Timaya bin Appaya*. In the first 
case there was a mortgage by a member of an undivided Hindu family in 1848. 
The mortgagee obtained a decree in 1856 on his mortgage, and in 1871 there was a 
court-sale in which the mortgagor’s right, title and interest was sold and the 
uestion which arose for determination was, what was the right, title and interest 
t passed to the purchaser, and Mr. Justice West took the view that the alienee’s 
interest was to be determined in accordance with the share that the alienor had in 
1848 in the joint family at the date of the mortgage. This is a clear decision which 
supports the view taken in Naro Gopal v. Paragauda® and Shantaya v. Mallappa : 
Me ppa V. Basayya*. The same learned Judge in Mahabalaya bin Parmaya v. 
Timaya bin Appaya reiterated the view taken by him in the earlier decision. Now, 
when we turn to the only case of this Court which has taken the contrary view, 
Gurlingapa v. Nandapa®, we find that at p. 803 Chief Justice Farran refers to the 
two decisions in Pandurang Anandrav’s case and Mahabalaya’s tase without, with 
respect, attempting to distinguish those decisions. Then the learned Chief 
Justice relies on the judgment of the Madras High Court in Rangasami v. Krishnay- 
yan! We may point out that the Madras High Court has taken the contrary 
view in a subsequent full bench decision in Chinnu Pillai v. Kalimuthu Chetti.” As 
Mayne points out, with respect to the Madras Court, the position in law in Madras 
. is rather uncertain because in a subsequent decision Sathapathtar v. Sivanarayana 
Pillai® a diyisional bench has preferred to follow the decision in the earlier full 
bench case of Rangasamt v. Krishnayyan rather than the subsequent decision in 
Chinu Pillai v. Kalimuthu Chetti and there have been subsequent decisions of the 
Madras High Court after Sathapathiar’s case which have preferred to take the view 
taken by the full bench in Chinu Pillai’s case. Therefore, for the ‘purpose of this 
full bench it would be more advisable to consider the decisions of our own High 
Court, and the position as far as this Court is concerned is clear. Ever since 
Pandurang Anandrao v. Bhaskar Shadashiv consistently, with one solitary excep- 
tion in Gurlingapa v. Nandapa, this Court has taken the view that the share of the 
alienee is to be determined at the date of the alienation. Mr. Joshi says that this 
is not a logical approach to the question. Possibly he is right. But we must not 
overlook the fact that as it is we have departed from the strict principle of Hindu 
law by which a father cannot alienate except tor legal necessity any portion of the 
joint Hindu family property including his own undivided share. Once we depart 
from that principle, then some workable principle has got to be accepted by which 
the share of the alienee has to be determined, and this Court has accepted a work- 
able principle, namely that the share of the alienee is to be determined at the date 
of the alienation and not at the time when the alienee asks for an equitable parti- 
tion. We are impressed by the fact that in taking a contrary view, even if the 
contrary view be more logical, we would be upsetting a series of decisions spread 
over a considerably long period, and in doing so we would be offending against the 
doctrine of stare decisis which is always more important and more to be respected 
than any logical doctrine resulting from a particular view as to the strict law. There- 
fore we are of the opinion that Gurlingapa v. Nandapa, to the extent that it laid 
down that the share of the alienee is to be determined not at the date of the 
alienation but at the moment when the alienee seeks for a partition, was wrongly 


ies 11 C. R. 72. 
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decided and the other Bombay decisions to which reference has been made were 
rightly decided. 

In our referring judgment we have pointed out that Scott C. J. who delivered 
the principal judgment in the case of Naro Gopal v. Paragauda had assumed that 
the decision in Gurlingapa’s case was inconsistent with the view expressed by the 
Privy Council in Jogeswar Narain Deo v. e Ram Chund Dut. We have also 
indicated that the decisionof the Privy Councilin the said case dealt with a 
different point altogether and the assumption made by Scott C. J. that the said 
decision was inconsistent with Gurlingapa’s case was strictly not accurate. We 
must, however, in fairness add that that is not the only ground on which Scott 
C. J. refused to follow the decision in Gurlingapa’s case. He has also referred to 
the earlier dicisions of the Bombay High Court in Pandurang Anandrav v. Bhaskar 
Sadashiv and Mahabalaya bin Parmaya v. Timaya bin Appaya and has besides 
added that the Madras view expressed in Hangasami v. Krishnayyan, which was 
preferred by the learned Judges who decided Gurlingapa’s case had been later 
dissented from by the Madras High Court itself in Chinnu Pallai v. Kalimuthu 
Chetti. Therefore we must hold that the decision in Naro Gopal’s case was on 
the whole justified and correct and as we have already pointed out the view there 
expressed has been consistently followed by this Court ever since. 

We, therefore, answer the question submitted to us that the share in the property 


to which the plaintiffs are entitled is one-half. 
Answer accordingly. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
NANA SAKHARAM MITHARI v. DADAJI RAMCHANDRA SAVANT.* 


Mortgage—Redemption suit—Mortgagor as tenant of mortgaged lands—Rent credited to interest 
on mortgage debt-—Decree for rent against mortgagor obtained by mortgagee remaining unexecuted 
— Second morigagee purchasing property at court-sule—Sutt for redemption of first mortgage— 
Decree for rent obtained by first mortgagee time-barred at date of suit—Whether first mortgagee 
entitled to claim from second mortgagee amount of time-barred decree for rent. 

The mortgagor remained in possession of the mortgaged property and executed a rent- 
note agreeing to pay rent to the mortgagee which was to be credited towards interest on the 
amount of the mortgage debt. The mortgagor failed to pay the rent agreed upon and the 
mortgagee filed a suit to recover possession of property and arrears of rent. A decree was 
passed in his favour under which he obtained possession, but he did not execute the decree for 
rent. Inthe meantime the mortgagor had executed a second mortgaze in favour ufthe 
plaintiff. The plaintiff filed a suit on his mortgage and obtained a decree, in execution of 
which he purchased the mortgaged property. The plaintiff then filed a suit for redemption 
of the first mortgage. At the time of the filing of this suit the decree for rent obtained by 
the first mortgagee against the mortgagor had become time-barred. On the question 
whether the assignee of the first mortgagee was entitled to claim from the plaintiff, as part 
of the mortgage debt which remained payable, the arrears of rent during the period the 
mortgagor was in possession of the property :— 

Held, that the first mortgagee was liable to deduct from the amount of interest which 
he claimed on the mortgage debt the amount of the decree for rent which he had obtained 
against the mortgagor and which he had allowed to become time-barred. 

Per Chagla C. J. When the mortgagee obtained Judgment for rent against the mortgagor, 
the liability of the mortgagor to pay rent came to an end and that liability became merged in 
the decree of the Court. Therefore, as far as the liability to pay rent was concerned, thatliability 
was satisfied and the claim of the mortgagee against the mortgagor was no longer in respect of 
rent but was in respect of a judgment debt. It would have been open to the mortgagee to 

-enforce that judgment debt against the mortgaged property because in obtaining judgment 


13(1896) L. R. 28 I A. 87 in First Appeal’ No. 90 of 1046, confirming 
s.c. LL. R. 25 Cal G70. the decree passed by D. S. Shettye, First Class 
*Decided, August 17, 1950. Special Second Subordinate Judge at Karweer, in Special 
Appeal No. 5 of 1949, from the decision of Regular Civil eu No. 18 of 1948. 
Mr. Justice Savant of Kolhapur High Court, 
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what the mortgagee was doing was to recover part of his mortgage debt. As the rent was 
to be credited to interest, in suing for rent he was enforcing his mortgage debt, and therefore 
when he obtained the judgment, that judgment was in respect of the mortgage debt. As 
that mortgage debt was secured on the mortgaged property, it would have been open to the 
mortgagee to proceed against the mortgaged property in respect of the judgment debt. 
The judgment was no longer an enforceable judgment ; it had become barred. The mortgagee 
could not have enforced this judgment against the mortgaged property, and therefore it 
is not open to him to say in the redemption suit Aled by the plaintiff that the amount of 
the judgment debt is secured by the mortgaged property. Nor can he say that he is not 
bound to account for the rents which the mortgagor was Hable to pay, because the question 
of rent no longer arises. It is a question of a judgment {n which the rents have become 
merged and which were secured by the mortgaged property. Therefore the mortgagee is 
bound to give credit for the judgment which he obtained against the mortgagor and which 
he allowed to become time-barred. 
Naraina Rao v. Shiou Rao’, relied on. 
Ghulam Mohammad v. Rajeshwar’ and Hawancha! Singh v. Jawahir Singh’, distinguished. 


OnE Mangore who owned certain property mortgaged it with possession to Bala 
(defendant No. 1) on May 19, 1928, for Rs. 5,000. A rent note was executed by 
_ Mangore under which he agreed to pay rent to defendant No. 1 and Mangore 
continued to remain in possession of the property. Under the mortgage Mangore 
was bound to pay interest on the mortgage debt at ten per cent. and defendant 
No. 1 was to recover his interest out of the rent which the property would realise. 
Mangore continued to be in possession of the property from 1928 to 1980 and he 
did not pay any rent to defendant No. 1. In 1928 defendant No. 1 filed a suit to 
recover possession of the property and arrears ofrent. A decree was passed in his 
favour in 1930 under which he obtained possession, but he did not execute the 
decree for rent. 

In the meantime on December 81, 1980, Mangore executed a second mortgage in 
respect of his property in favour of Dadaji (plaintiff). In a suit to enforce his 
mortgage the plaintiff obtained a decree, in execution of which he purchased the 
mortgaged property on October 25, 1987. 

The plaintiff then filed the present suit against defendant No. 1 and his assignee 
Nana (defendant No. 2) and others for redemption of defendant No. 1’s mortgage. 

The trial Judge passed a preliminary decree for redemption in favour of the 
‘plaintiff, observing in his judgment as follows :— 

“_.-The mortgagee had obtained a decree as stated above in respect of the rent and meme 
profits for the period up to 1980 excepting the first two years the rent of which he must have 
efther received as can be seen later or he could not claim in that suit presumably because the 
claim was time-barred. We could very well have recovered the decretal amount but he has 
allowed it to become barred by limitation for which the plaintiff cannot be held responsible. 
It will be seen from the ruling Maneshwar Narayan Rao v. S. Shiorao, 41 Mad. 1048, that in a 
suit for redemption, the mortgagee is not entitled to claim any arrear for rent in respect of the 
mortgaged lands which are left in the possession of the mortgagor as tenant of the mortgagee under 
the terms of the mortgage deed when the mortgagee has obtained a decree for such rent with 
interest and has allowed it to become barred by limitation even though the arrear of rent is a 
charge under the deed. It may be noted that in the deed under consideration there is no charge 
created in respect of any arrear of rent. That being so defendant No. 2 is not entitled to 
claim in this suit any arrear of rent or the alleged decretal amount.” 


On appeal by defendant No. 2 the appellate Judge confirmed the decree of the 
trial Court and dismissed the appeal, observing in his judgment as follows :— 


“The question, therefore, is whether the appellant is entitled to the amount of Rs. 8,500 as 
interest for the period of 1928 to 1980 and my answer to the question isin the negative. As stated 
above defendant No. 1 allowed the decree against Mangore to be time-barred. It was through 
his negligence that he did not recover the amount of the decree from Mangore. That was no 
fault of the present plaintiff and, therefore, he is not responsible for the amount. The lower 
Court has rightly placed rellance on Narain Rao v. Shiou Rao, 41 Mad. 1048. It is a case which 
covers the point under consideration.” 


1 (1918) I. L. R. 41 Mad.1048. z 8 (1888) I. L. R. 16 Cal. 807, P. ©. 
2 [1940] A. I. R. Lah. 888% . 


- > 
~ ` Y 


-894 THE BOMBAY LAW REPORTER, [VOL LIL 


Defendant No. 2 appealed to the High Court, 


R. B. Kotwal, for the appellant. a 
G. R. Madbhavi, and P. V. Vaze, for the respondent. 


Cuacia C. J. This special second appealra:sesa very short but a very interest- 
ing point of law. On May 19, 1928, one Mafgore mortgaged the property in suit 
to defendant No. 1 for Rs. 5,000. It was a poss2ssory mortgage and a rent-note was 
executed by Mangore agreeing to pay rent to cefendant No. 1 and under that rent- 
note Mangore continued to remain in pessessicn of the property. On December 
81, 1980, Mangore executed a second mortgage in favour of the plaintiff. The 
plaintiff then filed a suit to enforce his mortgage. He obtained a decree and in 
execution of the decree the plaintiff purchased the mortgaged property on October 
25,1987. The mortgagor continued to be in possession of the property from 1928 
to 1980 and he did not pay any rent to defendant No. 1. Therefore in 1928 
defendant No. 1 tiled a suit to recover possession of the property and also arrears 
of rent. A decree was passed in his favour in 1980 under which he obtained 
possession, but he did not execute the decree for rent. The plaintiff then filed the 
present suit from which this appeal arises for redemption of defendant No. 1’s 
mortgage. 

The contesting defendant is defendant No. 2 to whom the mortgage was assigned 
by defendant No. 1, and the question that we have to consider is whether defendant 
No. 2 is entitled to claim from the plaintiff, as part of the mortgage debt which 
remains payable, the rent for the period 1928 to 1980 during which the mortgagor 
was in possession of the property. Defendant No. 1 being the mortgagee in 
possession is liable to account and he has to aczount for all rent recovered by him 
while he was in possession. The stipulation in the mortgage with regard to 
payment of interest is that the mortgagor was bound to pay interest at 10 per 
cent. The mortgage deed further goes on to stipulate that the mortgaged property 
has been given in possession of the mortgagee for five years for the satisfaction of 
interest. . Then liberty is given to the mortgagee to let out the property to any 
person and the mortgagee is to recover his interest out of the rent which the 
property would realise. If the rent received falls short of the amount of interest, 
then the mortgagor is to make good the deficit. Mr. Kotwal’s contention is that 
a mortgagee in possession is only bound to a2zcount for rents actually received. 
He is also bound to account on the footing of wilful default if owing to his negli- 
gence he fails to recover rents which he could have recovered. But according to 
Mr. Kotwal when the mortgagor himself is the tenant and the mortgagor fails to 
pay rent to the mortgagee, it could never be said that the mortgagee was in 
default in not recovering the rent from the mortgagor. The mortgagor cannot 
make use of his own default to charge the mortgagee with wilful default. That is 
a perfectly sound proposition of law and in support of that proposition authorities 
were cited at the bar which in our opinion it is unnecessary to consider, because 
the position is well established both in our country and in England: It has even 
been said that a mortgagee cannot be deemea to be in possession and liable to 
account as a mortgegee in possession if the mcrtgagor continues to be the tenant 
or if the mortgagor is in control in any sense of the term of the mortgaged pro- 
perty. Therefore we accept Mr. Kotwal’s proposition that in this particular case 
it cannot be said that the mortgagee is lable to account for rents from 1928 to 
1980 because the property was in possession of the mortgagor and in fact no rent 
was paid by the mortgagor to the mortgagee. The mortgagee would only be 
liable to account if in fact he had received rent from the mortgagor. 

But, in our opinicn, that is not the true or the correct approach to this case. 
If no rent had been received and nothing more had been done by the mortgagee, 
then in the redemption suit the mortgagee would be entitled to claim interest 
without giving any credit for the rent for the period 1928 to 1980. But the 
mortgagee actually sued the mortgagor for rent and he obtained a judgment in his 
favour. That judgment at the date of the filing of the redemption suit had become 
time-barred, and although that judgment was unenforceable, the mortgagee still 
contends that notwithstanding the judgment and notwithstanding the fact 
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that the judgment is unenforceable he is entitled to claim the full interest without 
giving any. credit in respect of the amount covered by the judgment. In our 
opinion, the true position in law is that when the mortgagee obtained judgment 
for rent against the mortgagor, the liability of the mortgagor to pay rent came to 
an end and that liability became merged in the decree of the Court. Therefore, 
as far as the liability to pay rent was Concerned, that liability was satisfied and the 
claim of the mortgagee against the mortgagor was no longer in respect of rent but 
was in respect of a Judgment debt. It would have been open to the mortgagee 
to enforce that judgment debt against the mortgaged property because in obtain- 
ing judgment what the mortgagee was doing was to recover part of his mortgage 
debt. As therent was to be credited to interest, in suing for rent he was enforce- 
ing his mortgage debt, and therefore when he obtained the judgment, that 
judgment was in respect of the mortgage debt. As that mortgage debt was 
secured on the mortgaged property, it would have been open to the mortgagee 
to proceed against the mortgaged property in respect of the judgment debt. If, 
therefore, the decree which the mortgagee obtained had been an enforceable 
decree, it would be open to him in the redemption suit to say, “I have an enfor- 
ceable claim against the mortgaged property and till that claim is satisfied I am 
not bound to reconvey that property.’ But in this case the judgment is no longer 
an enforceable judgment; 1t has become barred. The mortgagee could not have 
enforced this judgment against the mortgaged property, and therefore it is not 
open to him to say in the redemption suit filed by the plaintiff that the amount 
of the judgment debt is secured by the mortgaged perperty. Nor can he say 
that he is not bound to account for the rents which the mortgagor was liable to 
pay, because as we have said before the question of rent no longer arises. It is a 
question of a judgment in which the rents have become merged and which were 
secured by the mortgaged property. Therefore, in our opinion, the mortgagee is 
bound to give credit for the judgment which he obtained against the mortgagor 
and which he allowed to become time-barred. He is entitled to his interest at 
10 per cent. undoubtedly, but from that amount must be deducted the amount 
covered by the judgment which the mortgagee obtained against the mortgagor. 
Mr. Kotwal contends that if there was a merger at the time when the mortgagee 
obtained a decree against the mortgagor, then there is no reason why the position 
should alter because the decree has become time-barred. But if the decree had 
been satisfied by the mortgagor or if the decree had been assigned by the mortgagee, 
Mr. Kotwal concedes that the position would have been different and he would have 
been bound to give credit for the amount covered by the judgment. We fail to 
understand what the difference in principle is between a decree which is assigned 
and a decree which is satisfied and the decree which has become unenforceable by 
being barred by -limitation. An enforceable decree can be enforced by the mort- 
gagee because the Court permits him to do so only on the express condition that 
satisfaction must be entered upon the decree. Therefore, although he is proceed- 
ing against the mortgaged property in respect ofthe amount covered by the 
judgment, he is really enforcing the decree and obtaining satisfaction for the 
decree. But in this case it is not open to the mortgagee to obtain satisfaction 
because the decree has become barred by limitation. 


Turning to the authorities, Mr. Kotwal has been able to find only one decision 
in which a decree obtained by the mortgagee has become barred by limitation, 
The other cases which are referred to in text books are cases where the decree in 
favour of the mortgagee was within time and enforceable. As we pointed before, 
the position where a decree is still within time is entirely different from the posi- 
tion where the decree has become unenforceable. The only case we have of a 
decree barred by limitation is the case reported in Naraina Bao v. Shivu Rao, In 
that case there was a mortgage by way of conditional sale and the mortgage deed 
provided for the payment of rent by the mortgagor. It also provided that in 
default of payment of rent the mortgagee may immediately take possession of the 
property and there was a provision that till possession was taken the mortgagor 
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was to pay so much rent as would fetch interest at the rate of 12 per cent. per 
annum. The mortgagor failed to pay rent and the mortgagee filed a suit and ob- 
tained a decree and he allowed the decree to become barred. The mortgazor filed a 
suit for redemption, A bench of the Madras High Court consisting of Mr. Justice 
Phillips and Mr. Justice Krishnan held that the mortgagee was not entitled to 
claim the rents in respect of which the déczee was obtained and which decree 
had become barred by limitation. Mr. Justice Phillips came to that conclusion 
on the ground that the mortgagee had abandoned his remedy against the mort- 
gaged property and had chosen to obtain a deeree. Healso put it on the ground of 
election. Mr. Justice Krishnan—and with respect it seems to us that that is 
the better opinion—took the view that on the mortgagee obtaining the decree 
there was a merger and the claim of the mortgagee was taken out of the operation 
of the contract between the parties and passed into the domain of judgment. There- 
after it was not open, according to the learned Judge, to either party to ignore 
the decree and fall back upon their antecedent rights and obligations. The 
learned Judge went on to observe that although the arrears of rent had become 
merged in the decree, the charge did not become extinguished and that charge 
attached to the decretal amount as far as it represented the original rent. If the 
decree was satisfied or assigned away by the mortgagee, he could no longer enforce 
that charge, and the learned Judge said that on the same principle if the decree 
ceased to be enforceable by limitation, the charge also failed. With respect, we 
entirely concur in these observations of Mr. Justice Krishnan. Mr. Kotwal has | 
attempted to distinguish this case by pointing out that there was no independent 
stipulation in this case for the payment of interest. But it is clear that both the 
learned Judges came to their conclusion on tke basis that there was a liability to 
pay interest by the mortgagor. In cur opinion, the distinction relied upon 
by Mr. Kotwal is not the distinction cn whith the ratio decidendi of the case is 
based. . 


Mr. Kotwal has also relied on a judgment of the Lahore High Court which 
considered the Madras decision to which we have just referred, and that is Ghulam 
Mohammed v. Rajeshwar!. In that case the mortgagor had made a default in the 
payment of rent and the right to recover rent was time-barred, but there was no 
decree obtained by the mortgagee. It was on those facts that the Lahore High 
Court came to the conclusion that the mortgagee was not bound to give credit for 
the rent which he had not recovered and which had become time-barred. It 
would be observed that in that case no questian of merger arose. The mortgagee 
being in possession and not having in fact recovered any rent from the mortgagor, 
he could not be made tc render accounts in respect of those rents, and the mortgagor 
himself not having paid rent could not charge the mortgagee with wilful default. 
The learned Judges of the Lahore High Court also point out that inthe Madras case 
the landlord actually obtained a decree for arrears of rent but had failed to execute 
it within the period prescribed by law. That, with respect, is the correct distin- 
guishing feature of the Madras judgment and because that feature was absent in 
the case before the Lahore High Comt, the Lahore High Court came to the conclu- 
sion that it did. Our attention has also been drawn to a decision of the Privy 
Council in Hewanchal Singh v. Jawahir Singk*. In that case a decree had been 
obtained by the mortgagee in respect of interest due under the mortgage before the 
mortgagor filed a redemption suit. Their Lordships in a very brief judgment took 
the view that the obtaining of a decree by the mortgagee did not amount to tender 
or deposit of interest by the mortgagor. It should be noted that the decree which 
the mortgagee had obtained was an enforceable decree at the date the redemption 
suit was filed. ‘Therefore this case is not of much assistance to us when we are 
considering the efect of a decree in favour of the mortgagee which has become 
unenforceable by reason of limitation. 

Therefore, in our opinion, the lower appellate Court was right in relying on 
Naraina Rao v. Shivu Rao, and coming to the conclusion that the mortgagee 
was liable to deduct from the amount of the interest which he claimed on the 
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mortgage debt the amount of the judgment which -he had recovered against the 
mortgagor and which he had allowed to become time-barred. ` l 
- There is one other matter which arises on this appeal and that is with regard to 
the costs of two suits which have been referred to in the judgment as Katke’s 
suit and Pange’s suit, the costs of which were claimed by.the mortgagee. Both 
those suits were -defended by the mortgagee as the title of the mortgaged property 
was in jeopardy, and it is well settled that any costs incurred by the mortgagee in 
defending the title of the mortgaged property are liable to be paid by the mort- 
gagor. e lower appellate’ Court has not disputed that principle, but it has 
refused to allow. these costs because the nore. obtained the costs of these 
‘suits from the other party by the decree of the Court and no attempt whatever was 
made by the mortgagee to recover these costs.. No execution was taken out 
and no attempt was made by the mortgagee to show that he had failed to obtain 
these costs from the other party. On these facts the lower appellate Court 
rightly came to the conclusion that the mortgagee was not entitled to debit the 
mortgagor in his accounts with these costs. 
The result of the appeal is that it fails ahd must be dismissed with costs. [The 

rest of the judgment is not material to this report.] | 

. The result will be that the decree passed by the lower appellate Court will be 
modified in the sense we have indicated in the judgment. Cross-objections partly 
succeed. No order as to costs of the cross-objections, 


- Appeal dismissed: decree modified, 


Before Mr. Justice Gajendragadkar. 
EBRAHIM SALEJI v. ABDULLA ALI REZA.* 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVI of 1947), Secs. 28 and 29— 
Suit in ejectment—Appeal. P 
Section 28 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, includes within its jurisdiction all suits and proceedings where the trial Court 
has to consider the claims or questions arising out of the Act, and it makes no dif- 
ference whether such claim or question arises from the allegations made in the plaint or 
those made in the written statement. An appeal lies under s. 29 of the Act against a decree 
or order made in the suit whether it is in favour of the plaintiff or against him. 
Lakshmandas v. Anna}, distinguished. 


EJECTMENT proceedings. 


The respondent-plaintiffs made an application, under s. 41 of the Presidency 
Small Cause Courts Act (XV of 1882), to eject the appellant-defendant from a 
hotel situate at Picket Road, Bombay. — 

They alleged that the hotel was occupied by the defendant under leave and 
license which they had duly revoked or withdrawn. l 

‘The defendant denied that he was in occupation of the hotel with leave and 
license of the plaintiffs, and stated that the terms of the agreement made it clear 
that what purported to be an agreement of leave and license was really an agree- 
ment of tenancy, and that he was ready and willing to pay the rent and as such was 
entitled to the protection of the provisions of the Bombay Rents, Hotel and 
Lodging House Rates Control Act (Bom. LVII of 1947). , l 

The trial Judge found that the defendant conducted the hotel with leave 
and license of the plaintiffs to whom he paid Rs. 45 per month as royalty ; and that 
the permission to conduct the hotel was withdrawn by the plaintiffs. He, therefore, 
ordered the defendant to vacate the hotel. l 

The defendant filed an appeal to a bench of two Judges of the Court of Small 
Causes, Bombay. The appeal Court held that it had no jurisdiction under s. 29 

*Decided, October 24, 1960. Civil Revision M. V. Pradhan, Judge, Court of Small Causes, 
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of the Bombay Rents, Hotel and Lodging House Rates Control Act to deal 
with any decree or order passed by the trial Court in ejectment proceedings based 
on the ground of leave and license and not of tenancy, irrespective of any defence 
taken by the defendant. The appeal Court, therefore, dismissed the appeal. 


The defendant filed an application in revigicn to the High Court. 


W. J. Selwyn, for the petitioner. i 
V. K. Chhatrapati, with V. N. Chhatrapati, for opponents Nos. 1 and 2, 


GAJENDRAGADKAR J. The short question which this revision application 
raises relates to the scope and proper effect of the provisions of ss. 28 and 29 of 
Bombay Act LVII of 1947. It is a question of considerable importance because 
it affects a large number of ejectment proceedings pending in the Court of Small 
Causes at Bombay. This question arises in this way: 

The opponents had made an application in the Court of Small Causes at Bombay 
under s. 41 of the Presidency Small Cause Courts Act against the petitioner. 
Their case was that the petitioner-oppdénent was in occupation of the premises in 
question by their leave and licence and that he refused to vacate the premises 
though called upon to do so after the oppcnents had withdrawn their leave and 
licence. The petitioner’s defence was that he was in occupation ofthe premises not 
by leave and licence of the opponents, but as their tenant and that he was ready 
and willing to pay the rent and as such was entitled to the protection of the pro- 
visions of Bombay Act LVI of 1947. The learned trial Judge came to the con- 
clusion that the premises in question were given to the petitioner by the oppo- 
nents by leave and licence and that the petitioner was not the opponents’ tenant. 
On that view the petitioner was directed to vacate the premises by March 81, 1950. 
Against this order the petitioner went in appeal to a Bench of two Judges of the 
Court of Small Causes, Bombay. But the appellate Court dismissed his appeal 
on the ground that the appeal was incompetent. The view which prevailed with 
the appellate Court was that the present proceedings did not attract the provisions 
of s. 28 of Bombay Act LVII cf 1947 and as such an order made in the said proceed- 
ings was not appealable under s. 29 of the seid Act. It is this view of the appel- 
late Court which the petitioner seeks to challenge before me in the present revision 
application. The petitioner’s contention is that in rejecting his appeal as incom- 
petent the appellate Court in the Court of Small Causes has misconstrued the 
provisions of s. 28 of Bombay Act LVI o? 1947. He argues that the present 
proceedings do fall within the purview of s. 28 of the said Act, and as such the 
order passed by the trial Court in these proceedings was appealable under s. 29. 

Now, before Bombay Act LVII of 1947 was passed recovery of possession of 
immovable property through the Court of Small Causes, Bombay, was governed by 
the provisions contained in Chapter VII of the Presidency Small Cause Courts Act. 
This Chapter contains nine sections which provide for the procedure to be adopted by 
persons claiming possession of immovable property from their tenants or licensees. 
Section 41 authorises the landlord or licensor to apply for a summons for posses- 
sion against his tenant or licensee in respect of any immovable property of which 
the annual value at a rack-rent does not exceed two thousand rupees. Section 
42 provides for the service of summons and under s. 48 the Court is given juris- 
diction to issue an order addressed to the bailiff of the Court directing him to give 
possession of the property to the applicant in case the Court is satisfied that the 
applicant is entitled to such an order. Section 47 permits the occupant of the 
premises to move the Court to stay the execution proceedings of the order passed 
under s. 48 and he can do so if he binds Limself with two sureties to institute 
without delay a suit in the Court of competent jurisdiction for compensation for 
trespass and to pay all the costs of such suit in case he does not prosecute the same 
or in case judgment therein 1s given against him. If the requirements of s. 47 
are satisfied, it is obligatory for the Court of Small Causes to stay the proceedings 
as claimed by the occupant. If the occupent succeeds in obtaining a decree in 
his suit, such decree shall supersede the order made by the Court of Small Causes 
under s. 48. Section 48 provides for the application of the provisions of the Code 
of Civil Procedure “as far as may be and except as herein otherwise provided”, 
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Section 49 provides that the order made for the recovery of possession under 
$. 48 would be no bar to the institution of a suit in the High Court or the City Civil 
Court as the case may be. Thus it would be clear that in all cases where the owner 
of any immovable property claimed to recover possession of his property from the 
occupant on the ground that the occupant was either his tenant or his licensee, 
it was open to him to apply to the Ceurt of Small Causes and obtain an order for 
ejectment. The procee thus instituted by him by means of an application 
made under s. 41 did not constitute a suit properly so called and an order made in 
those proceedings was liable to be challenged by a suit as provided under s. 47 
ands. 49 of the said Act. 
When Bombay Act LVII of 1947 came to be passed it purported `o confer wider 
jurisdiction on the Court of Small Causes in the matter of suits for ejectment 
against tenants or licensees. The proceedings which the Court of Small Causes 
was authorised to entertain under the provisions of this Act now became suits, 
with the result that the decrees passed in such suits were conclusive between the 
parties, subject of course to the decision of the appellate or the revisional Court. 
Section 28 of this Act provides that notwithstanding anything contained in any 
law and notwithstanding that by reason of the amount of the claim or for any other 
reason, the suit or proceeding would not, but for this provision, be within its 
jurisdiction, in Greater Bombay, the Court of Small Causes, Bombay, shall have 
jurisdiction to entertain and try any suit or proceeding between a landlord and a 
tenant relating to the recovery of rent or possession of any premises to which any 
of the provisions of this Part apply and to decide any application made under this 
Act and to deal with any claim or question arising out of this Act or any of its 
provisions ; and no other Court shall havé jurisdiction to entertain any such suit, 
p ing or application, or to deal with such claim or question. It would be 
noticed that the first part of s. 28 confers jurisdiction upon the Court of Small 
Causes, Bombay, to deal with suits falling under this section notwithstanding the 
fact that the value of the immovable properties involved in such suits may exceed 
Rs. 2,000. In other words, the limitation imposed upon the jurisdiction of the 
Court of Small Causes by s. 41 of the Presidency Small Cause Courts Act would be 
no bar where the Court of Small Causes, Bombay, is exercising jurisdiction under 
s. 28 of Bombay Act LVI of 1947. It is quite clear that if the landlord files a 
suit to eject his tenant the Court of Small Causes would try such a suit under the 
provisions of s. 28 and a decree passed by the trial Court in such a suit would be 
appealable under s. 29. Section 29 provides for an appeal in Greater Bombay 
from a decree or order made by the Court of Small Causes, Bombay, exercising 
jurisdiction under s. 28 to a Bench of two Judges of the said Court which shall not 
include the Judge who made such decree or order. There is no doubt that if the 
suit in terms purports to be by a landlord against his tenant it would fall under 
8. 28 and the decree passed in the suit would clearly be appealable under s, 29. 
The plaintiff’s claim for ejectment may, however, not always be made in. this 
simple and raich iurandi form. , He may ask for a decree for ejectment on an 
alternative basis. He may allege that the defendant is in possession of the premises 
by his leave and license and the same has been revoked ; or he may say that he 
is entitled to a decree for ejectment under the provisions of s. 18 of Bombay Act 
LVII of 1947 even on the footing that the defendant is a tenant. While dealing 
with such an alternative claim the trial Court may have to frame issues on both the 
pleas. If at the trial the plaintiff’s case of leave and license fails and the trial 
Court proceeds to deal with his claim on the basis that the defendant is a tenant, 
whatever decree may be passed at the end would clearly fall within s. 28 and as such 
it would be appealable under s. 29. That would be so because whatever be the 
nature of the trial Court’s decision, it would be based upon the provisions of 
Bombay Act LVII of 1947, and as such the decision would be in exercise of the 
jurisdiction conferred by s. 28. This position is not disputed before me by Mr. 
Chhatrapati for the opponents. He, however, suggests that if in such a suit the 
trial Court rejects the defendant’s contention that, he is a tenant and accepts the 
plaintiffs version that the defendant is in possession by leave and license, the 
proceedings would cease“to be governed -by-s,.28 and the order'made in such pro- 
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ceedings would not be appealable under s. 23. I find considerable difficulty in 
accepting this contention. It seems to me that if in trying any suit the Court of 
first instance is called upon to deal with issues or questions arising under any of the 
provisions of Bombay Act LVI of 1947 the said suit or proceeding must be deemed 
to fall within the provisions of s. 28, and the nature of the jurisdiction exercisable 
under s. 28 would not vary according as the decision is one way or the other. 
There is yet a third category of cases in whic the plaintiff’s claim for possession 
may be based solely on the ground that the defendant is in occupation by leave 
and license. In stch a case the defendant may claim the protection of Bombay 
Act LVL of 1947 by denying the plaintiff's allegation of leave.and license and. by 
pleading that he is In occupation asa tenant. In such a case again Mr. Chhatra- 
pati contends that if the plaintiff’s plea of leave and license fails and the defend- 
ant’s plea of-tenancy succeeds, an appeal woulc lie against the decree dismissing the 
plaintiff’s suit; but no appeal would lie if tbe plaintiff’s plea succeeds and the 
defendant’s plea fails. Mr. Chhatrapati says that such a case cannot attract the 
provisions of s. 28; it is not a suit or proceeding between a landlord and tenant, 
nor is it an application made under the provisions of this Act ; and his argument 
is that the nature of the suit or proceeding mast be determined by the allegations 
in the plaint. In fact this is the view which the Court of Appeal has accepted. 
In their judgment the learned Judges have cbserved that in dealing with the: 
question as to whether such a suit or proceeding falls under s. 28 

_ “regard has to be had only to the form in which the plaintiff has chosen to frame his suit 
and ask for relief by his prayers ; and such a question of jurisdiction does not depend on whether 
the suit in that form is one that will lie in law”. 


In support of their conclusion the learned Judges of the Court of Appeal in the Court 
of Small Causes have referred to a decision of zhis Court in Lakshmandas v. Anna 
in which it has teen held that in determining. whether a second appeal lies in a 
particular case the original character of the suit is to be regarded rather than the 
character it may subsequently assume by operation of the findings of the Court. 
‘In a sense this view is right, and if s. 23 had merely referred to suits or proceedings 
between a landlord and a tenant, much could bave been said in favour of this view. 
‘But the last clause of s. 28 in terms extends its scope to cases where the Court 
of first instance “has to deal with any claim or question arising out of this Act 
or any ofits provisions”; now it is obvious that questions which arise for decision 
in any suit or proceeding arise not only by reference to the plaint but by reference 
to the plaint and tke written statemert read together. On the plaint by itself no 
issue can possibly arise. It is only when the Court considers the allegations made 
in the plaint and the denials contained in the written statement that it can and does 
frame issues for Its determination. That being so, it seems to me impossible to 
hold that the provisions of s. 28 can apply only to cases or proceedings which can 
be said to arise between a landlord and a tenant solely by reference to the plaint. 
With respect, it seems to me thet the Court of Appeal have failed to give effect to 
the provisions contained in the last part of s. 2€. . -- 

There is yet another aspect of this matter waich deserves to be considered. As 
I have already mentioned, the trial‘Court may have to consider the defendant’s 
claim for the protection of Bombay Act LVII of 1947 either because the defendant 
claims it though the plaintiff does not admit it, or because the plaintiff himself 
claims ejJectment on an alternative basis. Now, in dealing with this claim made by 
the defendant if the trial Court finds in favour of the defendant and holds that he 
is. a tenant,.the claim for ejectment is liable to be dismissed. Mr. Chhatrapati 
says that if the plaintiff’s claim for ejectment is thus dismissed, an appéal would lie 
under s. 28 because the order of dismissal of the plaintiff’s claim for possession 
would fall under that section. In other words, ik is the nature of the decision of the 
trial Court in the.suit.or proceedings which wovld-determine whether the said suit 
or proceedings fall under s. 28. my opinion this contention is based upon a 
misconstruction of the provisions ofs. 28. Ifthis view were right, it would-lead to 
this result that wherever the . tenant’s plea prevails an appeal lies, but wherever 
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his plea fails an appeal would not lie. It seems to me that on a proper construc- 
tion s. 28 includes within its jurisdiction all suits and proceedings where the trial 
Court has to consider the claims or questions arising out of Bombay Act LVII of 
1947, and it makes no difference whether such claim or question arises from the 
allegations made in the plaint or those made in the written statement. In this 
connection the words of s. 29 also m&y afford some assistance. Under the provi- 
sions of this section an appeal lies in Gréater Bombay froma decree or order made 
by the Court of Small Causes exercising jurisdiction under s. 28. Now, a decree or 
order may be either in favour of the plaintiff or against him, and an appeal lies 
against such a decree or order whether it is in favour of the plaintiff or against him. 
In deciding whether an appeal lies or not the only material question is whether 
the decree or order under appeal has been passed by the trial Court in exercise of 
its jurisdiction under s. 28, and the trial Court is undoubtedly exercising its 
jurisdiction under s. 28 whenever it deals with any claims or questions arising out 
of the provisions of this Act. Take a case where the trial Court may find that the 
defendant is a tenant and yet it may pass a decree for ejectment under s. 18 (2) ; 
in such a case, on Mr. Chhatrapati’s contention, the tenant cannot challenge the 
trial Court’s conclusion by way of appeal; and the only course open to him is 
to treat the proceedings as those under s. 41 of the Presidency Small Cause Courts 
Act and file a suit under s. 47 of the said Act. It seems to me that the object of 
enacting s. 28 of Bombay Act LVII of 1947 is to avoid such multiplicity of proceed- 
ings and to provide for an appeal against decrees and orders passed in exercise 
of the jurisdiction conferred by it. Decrees or orders passed by the appellate or 
revisional Ceurt in such proceedings are final and cannot be challenged by a 
separate suit. The whole basis of this legislation is to have the dispute between 
landlords and tenants speedily and finally determined ; that is why as regards 
such proceedings, s. 28 virtually supersedes the provisions of Chapter VII of the 
Presidency Small Cause Courts Act. Incidentally, I may also refer to the provi- 
sions of s. 51 of this Act, by which it is declared for the removal of doubt that unless 
there is anything repugnant in the subject, or context, references to suits or pro- 
ceedings in this Act shall include references to proceedings under Chapter VII of 
the Presidency Small Cause Courts Act, 1882, and references to decrees in this 
Act shall include references to final orders in such proceedings. 

I must, therefore, hold with respect that the Court of Appeal was wrong in 
coming to the conclusion that the appeal preferred before them by the petitioner 
was incompetent. It is no doubt true that the plaintiff sought for a decree for 
ejectment on the sole ground that the occupant was in possession by leave and 
license and the said leave and license had been revoked; but the petitioner had 
claimed the protection of Bombay Act LVI of 1947 by alleging that he was a. 
tenant. The trial Court has not impressed with the petitioner’s plea. How- 
ever, the trial Court has undoubtedly dealt with his plea and as such has considered 
a question arising under the provisions of Bombay Act LVII of 1947. That being 
so, the decree passed by the trial Court must be treated as a decree passed in the 
exercise of its Jurisdiction conferred by s. 28. In my opinion, therefore, the 
tenant would be entitled to go in ap against this decree under s. 29 and claim 
the decision of the appellate Court on the merits of the case. 

The revision application accordingly succeeds, the order passed by the appellate 
Court is set aside and the appeal sent back for disposal in accordance with law. 
The petitioner is entitled to his costs of this revision application from the oppo- 
nents. 


Order set asides case sent back. 
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APPEAL FROM ORIGINAL CIVIL, 


| 
Before the Hon’ ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwat. 
SURYAPRAKASH WEAVING FACTORY v. THE INDUSTRIAL COURT.* 
Bombay Industrial Relations Act, 1946 (Bom. XI of 19¢7), Secs. 42 (2)t, 73—Industrial dispute— 
Power of Government to refer it to Industrial Court—Absence of notice of change by employee 
— Whether Government can refer dispute in absence. of such notice—Construction. 

Under s. 78 of the Bombay Industrial Relations Act, 1946, the power of the Government 
to refer an industrial dispute to the Industrial Court or to a Labour Court is not confined to 
those cases where an industrial dispute has taken the form of a notice of change being given 
by an employee as contemplated by s. 42 (2) of the Act. The power of the Government is 
untrammelled and it can refer any industrial dispute to the Taduetiol Court provided it 
satisfies the conditions laid down in s. 78. 


On January 16, 1948, the Surat Textile Labour Union (respondent No. 2); as the 
representatives of the employees of the Suryaprakash Weaving Factory, Surat 
(petitioners), gave notices of changes to the petitioners under s. 42 (2) ofthe Bombay 
Industrial Relations Act, 1946. The petitioners did not to the change. 
The Provincial Government by notifications dated May 4, 1948, referred the 
disputes to the Industrial Court, Bombay, purporting to act under s. 78 of the 
Bombay Industrial Relations Act. 

On October 18, 1948, the petitioners filed the present petition for an order 
under s. 45 of the Specific Relief Act directing the Industrial Court to forbear from 
proceeding with the industrial disputes on th2 ground that the order of reference 
was in itself without jurisdiction and, therefore, the Industrial Court had no 
jurisdiction to deal with the disputes. 

The petition came on before Tendolkar J. who dismissed it on two preliminary 
grounds, namely, (1) that the provisions, of s, 46 of the Specific Reliet Act had not 
been complied with by the petitioners and (2) that there was no obligation upon 
the Industrial Court to forbear from proceeding to determine the industrial 


utes. 
On appeal, the Court of appeal took a contrary view on. both the aforesaid 
points and remanded the petition for trial. Tendolkar J., who heard the petition, 
dismissed it on November 7, 1949, observing as follows in his judgment :— 


TENDOLKAR J,...The other contention thas has been raised on behalf of the 
petitioners is that the Provincial Government has no power to refer an industrial 
dispute under s. 78 of the Bombay Industrial Relations Act unless a notice of 
change has been given under s. 42, and in this case the notice given was not 
effective because it was not given by a representative of employees. In other 
words, the contention is that the only industrial dispute that can be referred under 
s. 78 is a dispute that arises out of a notice of change given under s. 42. 

In support of this contention reliance is.placed by Mr. Banaji on behalf of the 
petitioners on the fact that s. 78 of the Bombay Industrial Relations Act provides 
that the Provincial Government may refer “an industrial dispute” and not .any 
industrial dispute. In this connection he has drawn my attention to the fact 
that s. 49A of the Bombay Industrial Disputes Act which conferred a power of 
reference on the Provincial Government used the words “any industrial dispute”. 
Mr. Banaji has also drawn my attention to the fact that in s. 66, sub-s. (1), of the 
Bombay Industrial Relations Act, provision is made for voluntary arbitration in 
respect of “any industrial dispute” and in s. 72 of the said Act power is conferred 
on the Provincial Government to refer “any industrial dispute between employees 


* Decided, September 4, 1950. O. C. J. prescribed form to the employer through the 
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n No. 278 of 1948. 
wp Tbe section is as under :— 
‘42, (2) An employee desiring a change 
in respect of an indus<rial matter not specified 
in schedule I or IX shall give notice in the 


representative of employees, who shall forward 
a copy of the notice to the Chief Conciliator, 
the Conciliator for the industry concerned 
for the local area, the Registrar, the Labour 

and such other person as may be 
pretcribed.”’ 
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-and employees to arbitration’. It is a little difficult to see why the word “any” 
which was used in s. 49A of the Bombay Industrial Disputes Act has been 
substituted by the word “an” in s..78 of the Bombay Industrial Relations Act 
or why the word “any” is used ins. 66, sub-s. (1), and s. 72 of the Bombay Indus- 
trial Relations Act and the word “an” in s. 78. Moreover, the word “an” is also 
used in s. 64 of the Bombay Induatrial Relations Act which provides that no 
conciliation proceedings in respect of an industrial dispute shall be commenced or 
continued in certain cases. In that section, obviously, the industrial dispute is a 
dispute that arises as a result of the notice under s. 42 of the Bombay Industrial 
Relations . Act, and this lends support to the argument of Mr. Banaji that the 
Legislature must have used the word “an” as something different from the word 
“any”. However, this argument is, in my opinion, a very thin one. By the use of 
the words “any” and “an” in the manner I have indicated above, the draftsmen 
of the Bombay Industrial Disputes Act and the Bombay Industrial Relations Act 
have given room for the ingenuity of the lawyer. . Indeed the discussions at the bar 
of numerous other sections of the old and the new Acts and the difference in the 
Janguage employed therein have convinced me that the draftsmen have succeeded in 
bringing into existence, in the shape of the Bombay Industrial Relations Act, a 
Lawyer’s Paradise. But be that as it may, it is difficult for me to hold that 
the word “an” ins. 78 means anything different from the word “any”. The word 
“an” is at all times an indefinite article and it would be inappropriate to use it 
if what was intended was merely a dispute arising in a specified manner, namely, 
as a result of the notice of change under s. 42 of the Bombay Industrial Rela- 
tions Act. 

It is next urged that, quite apart from this ground, considering the scheme of 
the Act as a whole, the only dispute that can be referred under s. 78 of the 
Bombay Industrial Relations Act is a dispute arising by virtue ofa notice of change 
under s. 42.. I will, therefore, proceed to consider shortly the scheme of the 
Bombay. Industrial Relations Act. 

The object of all such legislation is to prevent, so far as possible, strikes and . 
‘lockouts and to bring about a peaceful settlement of industrial disputes. This is 
emphasized in the Preamble of the Act which inter alta states that the object of 
the Act is “‘to consolidate and amend the law relating to the settlement of industrial 
disputes”. An “industrial dispute” is defined in s. 8, sub-s. (17), as follows :— 

“ ‘industrial dispute’ means any dispute or difference between an employer and employee 

or between employers and employees or between employees and employees and which is connect- 
ed with any industrial matter.” - 
AIt is to be noted that the definition is not restricted to disputes arising inthe manner 
provided by the Act. Then “industrial matter” is defined in s. 8, sub-s. (18). 
These industrial matters have been classified under three schedules annexed to the 
Act. In respect of matters set out in schedule I, the relations between the 
employers and the employees are to be governed by standing orders, and ch. VIL 
of the Act provides for the settlement and alteration of such standing orders. 
In respect of matters specified in sch. III, any employee desiring ‘a change”’—-which 
is defined ins. 8, sub-s. (8), as meaning an alteration in an industrial matter—must, 
under s. 42, sub-s. (4), first approach his employer in the prescribed manner, and 
if no agreement is arrived at in respect of the change within the prescribed period, 
he may apply to the Labour Court; and under s. 78, sub-s. (1), cl. C, sub-cl. (b), 
‘the Labour Court has power to require any employer to carry out any change. 

In respect of matters specified in sch. I, either the employer or the employees may 
desire a change. If it is an employer, he must give notice of change as required 
by s. 42, sub-s. (7). Ifit is an employee, he must give notice of change under 
s. 42, sub-s. (2). Section 48 provides that under certain circumstances a notice under 
-s. 42 (1) or (2) must be deemed to be a general notice. If an agreement is arrived 
at within the prescribed period between the parties affected regarding any change, 
it must be registered under s. 44 and becomes effective under s. 45 of the Act. If 
‘there is no agreement, conciliation proceedings may be resorted to by the party 
desiring the change under chap. X. , If such proceedings result in a settlement, 
-it is registered and Becomes binding under s. 58, sub-s. (1). If there is no settle- 
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‘ment, ‘the parties may agree to voluntary arbitration, it being permissible under 

.s. 66, sub-s. (2), to agree that the Labour Court or the Industrial Court may be 
the arbitrator. Section 73 provides for compulsory arbitration by the Industrial 
Court in certain cases. When an award is made, either in a voluntary or compul- 
sory arbitration, notice of such award has to be given under s. 74 and the award 
comes into operation on the date fixed under s. 75 of the Act. 

From a superficial view of these provisions, it may appear that reference 
under s. 78 is only the culminating stage of proceedings initiated by a notice under 
s. 42, sub-s. (1), or sub-s. (2). That suchis not the case is, however, apparent 
from the very words of s. 78. That section is in the following terms :— 

“78. Notwithstanding anything contained in this Act, the Provincial Government may, 
at any time, refer an industrial dispute to the arbitration of the Industrial Court, if on a report 
made by the Labour Officer or otherwise it is satisfied that 

(1) by reason of the continuance of the dispute— 

(a) a serious outbreak of disorder or a breach of the public peace is likely to occur ; or 

(b) serious or prolonged hardship to a large section of the community is likely to be 
caused ; or 

(c) the industry concerned is likely to be seriously affected or the prospects and scope 
for employment therein curtailed; or 

(2) the dispute is not likely to be settled by either means ; or 

(8) it is necessary in the public interest te do so.” 

First of all, the clear provision that the reference may be made “at any time” 
shows that the reference may be made at any time after the notice of change, 
without even allowing the prescribed time for an agreement between the parties, 
and before any conciliation proceedings are resorted to. This is also emphasized 
by the provisions ofs. 64 of the Act which provides that no conciliation proceedings 
shall be commenzed or continued if there is a reference under s. 78 of the Act. 
Indeed, the words “at any time” in s. 78 would appear to show that, the reference 
may well be made even before the notice of change has been given. Then again, 
the opening words of the section, namely, “Notwithstanding anything contained 
in this Act” are to my mind very significant. They would indicate that the other 
provisions in this Act do not in any manner affect the power of the Provincial 
Government to refer an industrial dispute to arbitration provided the conditions 
laid down in the section are fulfilled. 

Further, the section makes it plain that action can be taken by the Provin- 
cial Government only if it is necessary in the public interest to do so and for the 
purpose of preventing any of the three very serious consequences enumerated in 
the section whick might result from the continuance of the dispute. Therefore, 
although it is obligatory under s. 42, sub-ss. (1) and (2), to give notice of change, 
it is difficult to say that no industrial dispute comes- into existence if no notice is 
given, or that if it did come into existence, the Provincial Government has no 
power to refer it to the Industrial Cours. To take only one example, supposing 
that a group of employees walked up to their employer and told him what they 
wanted and threatened that if their demands were not conceded they would go 
on strike and if the employer did not agree to the demands, quite obviously a 
dispute would come into existence. The continuance of such a dispute may well 
lead to any of the consequences which the section is designed to prevent, and it 
may be in the public interest to have it settled by compulsory arbitration. In 
such a case, I am not prepared to hold that the Legislature intended that the 
Provincial Government should have no power to refer the dispute to compulsory 
arbitration. But it is really not necessary for me to consider the intention 
of the Legislature. In my opinion, the language of the section is wide enough to 
include any industrial dispute; and there is no warrant to restrict its operation to 
eo disputes arising out of notice of change under s. 42, sub-s. (J), or sub- 
8. (2). 

It is argued that such a construction of s. 78 nullifies the provisions of s. 42, 
sub-ss. (1) and (2), which make it obligatcry upon a party desiring a change to give 
a, notice of change. That, however, does not appear to me to be so. Quite apart 
from the important consequences that may follow from a notice of change such as 
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. employees and which is connected with any industrial matter. In 
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an agreement, conciliation or voluntary arbitration, a strike or a lockout becomes 
illegal under s. 97, sub-s. (b), and s. 98, sub-s. (b), respectively if no notice of change 
has been given, and penalties are provided for, illegal strikes and lockouts by ss. 108 
and 102 respectively. Therefore, the requirement that a notice of change shall be 
given serves a very useful purpose, irrespective of the question as to whether a 
ispute can. be referred to arbitration,under s. 78 if no notice of change has been 
given. I am, therefore, of opinion that the Provincial Government has, under 
s. 78, if the requirements of the section are satisfied, jurisdiction to refer an 
industrial dispute to the arbitration of the Industrial Court although such dispute 
may not have arisen as a result of a notice of change under s. 42 of the Act. 


The petitioners appealed against the order of dismissal passed by Tendolkar J. 


M.P. Amin, with M. M. Desai, for the appellants. 
C. K. Daphtary, Advocate General, for respondent No. 1 and State of Bombay. 
D. H. Buch, for respondent No. 2. 


Cuacia C. J. This appeal arises out of a petition filed for an order under 
s. 45 of the Specific Relief Act requiring the Industrial Court of Bombay to forbear 
from arbitrating upon certain industrial disputes. Mr. Justice Tendolkar before 
whom the petition came in the first instance held that the petition must fail on 
certain preliminary grounds. An appeal was preferred from that decision and the 
Court of appeal held that it was competent to the Court to issue an order under 
s. 45 if it was found that the reference made to the Industrial Court was not a 
roper reference. Therefore the petition again went back to Mr. Justice Tendol- 
ae to consider it on merits who finally dismissed it. It is from that order of 
dismissal that this appeal is preferred. 
. The one short point that has been urged by Mr. Amin on behalf of the petitioners 
is that Goverpment were not competent to refer the dispute between the peti- 
tioners and their employees to the Industrial Court as they purported to do. It is 
urged by Mr. Amin that Government cannot exercise its powers under s.78 to refer 
a dispute to the Industrial Court unless proceedings have been taken under 
s. 42 (2) of the Bombay Industrial Relations Act, 1946. The Act, as the preamble 
states, is put on the statute book for the regulation of the relations of employers 
and employees in certain matters, to consolidate and amend the law relating to the 
settlement of industrial disputes and to provide for certain other purposes. Sec- 
tion 42 (2) requires an employee desiring a change in respect of an industrial matter 
which is not specified insch. I or III to give a notice in the ae as form to the 
ll forward a copy of 
the notice to the Chief Conciliator, the Conciliator for the industry concerned for 
the local area, the Registrar, the Labour Officer and such other person as may 
be prescribed. ‘Industrial matter” is defined, and that means any matter 
relating to employment, work, wages, hours of work, privileges, rights or duties 
of employers or’employees, or the mode, terms and conditions of employment and 
includes—(a) all matters pertaining to the relationship between employes and 
employers, or to the dismissal or non-employment of any person; (b) all matters 
pertaining to the demarcation of functions of any employees or class of employees. 
Then there are two other sub-clauses: (c) All matters pertaining to any right or 
claim under or in respect of or concerning a registered agreement or a submission, 
settlement or award made under this Act; and (d) all questions of what is fair 
and right in relation to-any industrial matter having regard to the interest of the 
person immediately concerned and of the community as a whole. ‘Industrial 
eal ea is defined, and it means any dispute or difference between an employer 
and employee or between employers and employees or between employees and 
this case the 
dispute between the employer and employee was in relation toa matter which was 
covered by item 9 of sch. If and that is “wages including the period and mode of 
payment.” Therefore it is perfectly true that if an employee desired a change in 
respect of his wages, he would have to give a notice under s. 42 (2). The effect of 
giving the notice be wouldto commence conciliation proceedings which are provided 
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for under thé Act, because s. 42 (2° itself provides that the notice submitted by 
the employee has to be forwarded to the Conziliator. The Act then provides for 
conciliation procezdings, and if the zonciliation proceedings end in a settlement, 
that settlement has to be registered :n the manner provided under s. 58. Chapter 
XI provides for arbitration and uncer s. 68 an employer and an eap oy may 
agree to submit their differences to a named arbitrator. They may also agree to 
submit the arbitration to a Labour Court or the Industrial Court. Then we come 
to s. 78 which provides : 


“Notwithstanding anything contained in this Art, the Provincial Government may, at any 
time, refer an industrial dispute to the arbitration of the Industrial Court, if on a report made by 
the Labour Officer or otherwise it is satisfe that— 

(1) by reason of the continuance of the dispute— 

(a) a serious outbreak of disorder or a breach of the public peace is likely to occur ; or 

(b) serious cr prolonged hardship to a large section of the community is likely to be 
caused 3 or 

(c) the industry concerned is likely to be seriously affected or the prospects and scope 
for employment therein curtailed ; or 

(2) the dispute is not likely to be settled by othe> means ; or 

(8) itis necessary in the public interest to do 30.” 


In this case this appeal has been ergued on the basis that no proper notice was 
given of a change under s. 42 (2). As a matter of fact a notice was given, but 
the contention of the petitioners was that the notice was not given by a representa- 
tive of the employees as required by s. 42 (2). The learned Judge did not decide 
that question as in his opinion Government had the power under s. 78 to refer an 
industrial dispute to the Industrial Court without a notice of change being given 
under s. 42 (2). 

Mr. Amin’s contention is that there can be no industrial dispute under the 
Bombay Industrial Relations Act, 1945, till a notice of change has, been given as 
required by s. 42 (2). In other words, whaz he contends is that the power of 
Government to refer a dispute to the Industrial Court under s. 78 only arises after 
a notice of ch has been given under s. 42 (2). Till such a notice is given there 
is no industrial dispute at all and therefore nothing can be referred to an Industrial 
Court. This contention is made in the teeth of the definition of ‘‘Industrial 
dispute” given in the Act to which we have already referred. As far as the 
definition is concerned, there is nothing in it to suggest that an industrial dispute 
only arises after a notice of change i3 given under s. 42 (2). All that “industrial 
dispute”? means is any dispute or diference between an employer or an employee 
which is connected with any industrial matter, and it is not suggested in this case 
that the present dispute is not connected with an industrial matter. According 
to Mr. Amin, an industrial dispute starts as soon as a notice of change has been 
given, and till that happens neither the provisions with regard to arbitration nor 
the right of the Government to refer a matte? to the Industrial Court can become 
operative. It is claar from the schems of s. 42 (2) that a notice of change has to 
be given in order that conciliation froceedirgs should follow upon such a notice 
of change being given. It may be that an employer and an employee may take 
the view that conciliation proceedings would be fruitless and they may desire to 
go to arbitration under s. 66 withcut resorting to the conciliation machinery 
provided by the Act. But according to Mr. Amin it would not be open to the 
employer and employee to do so. Before even they could go to arbitration they 
must first give a notice under s. 42 (2); ther. only can they refer a dispute under 
s. 66 to arbitration. Equally, accarding ta Mr. Amin, as we have pointed out 
before, the power of Government under s. 7E would only arise after a notice has 
been given under s. 42 (2). Therefore, even if Government are satisfled that a 
serious situation has arisen in industry which requires immediate action and which 
requires immediate settlement, Government vould be helpless unless the employee 
gives a notice under s. 42 (2). Therefore the whole machinery of the Bombay 
Industrial Relations Act would come to a standstill if for any reason, however 
wrong that reason may be, an employee does not choose to give a notice of change 
under s. 42 (2). Mr. Amin’s answer is that if without giving a notice he goes on 
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strike, the strike would be illegal under s, 97 of the Act. But Government are 
interested in promoting the welfare of industry and maintaining cordial re- 
lations between the employee and the employer and no useful purpose can be 
served merely by having an illegal strike on their hands and being in a position to 
easel the employees who have gone on strike. But before an illegal strike is 

eclared, a situation may arise of such gravity that Government may require to 
have the matter settled by the Industrial Court by referring to it the dispute under 
8. 78.- According to Mr. Amin the Government must sit with folded hands, wait 
till the employee has given a notice under s. 42 (2), before it can resort to its 
power given to it under s. 78. 

Mr. Amin is right that if the language of s. 78 was plain and clear we should not 
be infiuenced by the consequences that might follow by our interpreting the 
section according to its plain grammatical meaning. But what Mr. Amin 
wants us to do is to import into the definition of “industrial dispute” 
a qualification which does not exist in s. 78. Section 78 merely refers to the 
power of Government to refer an industrial dispute to the Industrial Court. Indus- 
trial dispute is defined generally in the definition clause, and if one were to inter- 
pret “Industrial dispute” according to the definition given in the Act, there is 
nothing to suggest that the industrial dispute referred to is an industrial dispute 
that commences after a notice is given under s. 42 (2). But Mr. Amin would have 
it that we should read an industrial dispute in s. 78 as an industrial dispute arising 
after a notice is given undér:s. 42 (2). Therefore Mr. Amin wants us to limit and 
qualify the expression “industrial dispute” used by the Legislature ins. 78. There 
is no warrant for this interpretation and this interpretation becomes all the more 
impossible when one realises the curious consequences that must follow if we 
were to give the interpretation Mr. Amin seeks for. It is also clear, when one 
looks at the other provisions of the Act, that “industrial dispute” is not used in 
the sense in which Mr. Amin wants us to interpret. Turning tos. 40 (1), it pro- 
vides that standing orders shall be determinative of the relations between the 
employer and his employees in regard to all industrial matters specified in 
Sch. I. Then sub-cl. (2) provides: 


“Notwithstanding anything contained in sub-s. (T) the Provincial Government may refer, 
or an employee may apply in respect of, any dispute of the nature referred to in cl. (a) of para- 
graph A of s. 78, to a Labour Court.” 


Therefore under this sub-clause the power ofthe Provincial Government to refer 
a aput is circumscribed by the dispute being of the nature referred to in para- 
graph A of s. 78. Therefore, when the Legislature wanted to enact the nature 
of the dispute and to qualify and limit it, it has done so. But in s. 78 we find no 
limitation or qualification used in the expression “industrial dispute”. Then if 
we turn to s. 84 it seems to us to be a fairly clear answer to Mr. Amin’s contention. 
Sub-clause (6) provides for the duties of the Labour Officer, and one of the duties 
under sub-cl. {c) is “report to the Provincial Government the existence of any 
industrial dispute of which no-notice of change has been given, together with the 
names of the parties thereto.” Therefore this sub-clause clearly suggests that there 
may be an industrial dispute before a notice of change has been given. Mr. Amin 
says that this only refers tothose cases where no notice of change has to be given. 
We cannot accept that contention because if that were so it would not be neces- 
sary specifically to provide in this sub-clause “of which no notice of change has been 
given.” This clearly means that no notice of change has been given when notice 
of change is required. and reading s. 84 Y (c) along with s. 78 which provides that 
the Government may refer an industrial dispute to the Industrial Court either on 
a report made by the Labour Officer or otherwise if it is satisfied—and the various 
grounds of satisfaction are then set out—, it is clear that if Government receives 
a report from a Labour Officer under s. 84 (6) (c) that there is existence of an 
industrial dispute although it has not taken the shape of a notice being given under 
s. 42 (2), Government aug ees on that report and refer the dispute to the Industrial 
Court. Similarly, as we have pointed out before, the Chapter with regard to arbi- 
tration, Chapter XI, refers to any present or future industrial dispute and is 


, 
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entirely outside the scope of Chapter VIII which deals with changes and how 
changes may be legally brought about under s. 42 (2). 

Looking to the whole scheme of the Act and particularly to the language used 
in s. 78, in our opinion it is not possible to contend that the power of the Govern- 
ment to refer an industrial dispute to the Incustrial Court or to a Labour Court is 
confined to those cases where an industrial @.spute has taken, the form of a notice 
of change being given by an employee as contemplated by s. 42 (2). The power of 
the Government is untrammelled and it can refer any industrial dispute to the 
Industrial Court provided it satisfies the conditions laid down in that section. 

The result is that we agree with the learned Judge below that the Industrial 
Court is competent to deal with the refereace made to it by the Government 
under s. 78. The appeal fails and must be dismissed. 

With regard to costs, Mr. Justice Tendolkar directed that the petitioners should 
pay to respondent No. 2’and the Province of Bombay one half of their costs. 
Mr. Amin has asked us to reverse this order and to direct that there should be one 
set of costs as between respondent No. 2 and the Province of Bombay, The 
contention of Mr. Amin is that the Province of Bombay was not a party to the 
petition, that he did not bring it to Court, but the Province of Bombay appeared 
in Court in response to a notice issued by the Court. There'is no doubt that the 
presence of the Province of Bombay was nec2ssary inasmuch'as the validity of an 
order issued by the Province of Bombay wes in question. But as the order for 
‘costs has been made in the exercise of the learned Judge’s discretion, we do not 
think any sufficient ground has been advanced which would induce us to interfere 
with that discretion. With regard to the costs of the appeal, Mr. Amin has 
urged that only one set of costs should be awarded as between the Advocate 
General appearing for the State and Mr. Bach appearing for respondent No. 2. 
We see no reason why Mr. Buch, who was a party to the petition and a party to 
the appeal, should be in any way deprived o? his full costs. ‚The proper question 
is as to whether the Advocate General is entizled to his costs. Now it was open to 
Mr. Amin not to have served the notice of sppeal upon the Advocate General, or 
in the alternative he could have served him with a notice and could have intimated 
to him that if he chose to appear he should appear at his own risk as to costs. But 
far from doing that, in the memo of eppeal he has made a ground that the order of 
costs of the learned Judge was wrong and that Government should pay the 
petitioners’ costs of the petition. ‘Therefore it was incumbent upon the Advocate 
General to appear in this appeal in drder to resist this claim made by the peti- 
tioners in the memo of appeal. 

Under these circumstances we would dism:ss the appeal with costs. Two sets 
of costs, one to the State of Bombay and the other to respondent No, 2 


Appeal dismissed. 
Attorneys for appellant : Ambubhai & Drwanji. 
Attorneys for respondents : Bhaishankar, Kanga & Girdharlal : Little & Co. 
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` Before Mr. Justice Bhagwati and Mr. Justice Dixit. 
TATYA SAVLA SUDRIK v. YESHWANTA KONDIBA MULAY.* 
Binley Tona Baai Code (Bom. V of 1879), , Sec. 84—Transfer of Property Act (IV of 1882), 
Sec. 111 (g)—Agricultural lease—Denial® of landlord's tiile by tenant—Forfeiture of lease— 
Sutt by es in ejectnent without previous notice determining lease—Matntainabihty 
of suit. : 

The adoi embodied in s. 111 (g) of the Transfer of Property Act, 1882, that in the case 
of forfeiture by denial of landlord’s title a notice in writing determining the lease must 
be given is a principle of justice, equity and good conscience which must be held to govern 
even agricultural leases. Therefore under s. 84 of the Bombay Land Revenue Code, 1879, 
a notice is necessary before the lessor can maintain a suit in ejectment against the lessee where 
there has been forfeiture of the lease by denial of the lessor’s title by the- lessee. 

Mahiboobkhan Muradkhan y. Ghanashyam Jamnaji! and Umar Pulavar v. Dawood Row- 
ther,* followed. 

Venkaji Krishna Nadkarni v. Lakshman Deo#t Kandar? and Vidyavardhak Sangh Co. v. 
Ayyappa,* referred to. 

YESHWANTA and others (plaintiffs) had filed suit No. 418 of 1942 against their 
tenant one Tatya (defendant No. 1) to evict him from their lands. In this suit 
defendant No. 1 had disclaimed the plaintiffs’ title and had set up a title in the 
lands in Jayawanta and Balu (defendants Nos. 6 and 6.) 

On November 9, 1944, the plaintiffs filed the present suit against the defendants 
and the sons of defendant No. 1 (defendants Nos. 2-4) to recover possession of the 
lands, alleging, inter alia, that defendant No.1 was their tenant, that the defendants 
had denied the plaintiffs’ title, and that, therefore, the plaintiffs should be given 
possession of the lands as owners. 

The defendayts contended that the plaintiffs were not the sole owners of the lands 
and that defendants Nos. 6 and 6 were sharers with them, that there was no valid 
notice to quit given by the plaintiffs under s. 84 of the Bombay Land Revenue 
Code, 1879, that the tenancy had not determined, and that, therefore, the plaintiffs 
were not entitled to maintain the suit. 

The trial Court found that the plaintiffs were the exclusive owners of the lands 
and deereed the plaintiffs’ claim holding ,that by reason of the disclaimer of the 
plaintiffs’ title by defendant No. 1 in suit No. 418 of 1942, there was a forfeiture of 
the lease and, therefore, there was no necessity of giving notice under s. 84 of the 
noe Land Revenue Code. 

appeal by defendants Nos. 1, 5 and 6 the appellate Court also found that the 
s were the exclusive owners of the lands and dismissed the appeal, holding 
we the plaintiffs were entitled to possession of the suit lands. 
_The defendants appealed to the High Court. 

The appeal was heard by Dixit J. who referred the case to a division bench on 

August 17, 1950, delivering the following judgment :—_ 


Dour J. This second appeal raises a,question of law which is whether the 
plaintiffs can maintain the suit without giving the defendants a valid notice to quit. 

The suit was filed by the plaintiffs in order to recover possession of the suit 
properties from defendants Nos. 1 to 4.: The plaintiffs-alleged that the properties 
in suit-were their ancestral properties, that defendant No. 1 was their tenant on a 
half produce basis, that the defendants had been paying rent till the year 1942 
in which year the plaintiffs filed a Madat suit which was subsequently withdrawn, 
that the defendants had denied- the- plaintiffs’ title and that, therefore, the plaintiffs 
should be given possession of the properties as owners. 


+ Decided, August 22, 1950. Second 1 (1049) F. A. Nos. 149, 158, 154 of 1946, 
peal No. 179 of 1948, from the decision of decided by Chagla Cid, ‘and’ Shah J., on 
Ap S. Parulekar, Assistant’ Judge at Ahmed- -April 21, 1949 (Unrep.). 
nagar, in Appeal No. 150 of 1946, ona EE 2 pn I. R. Mad. 68. 
the decree passed by M. V. Purandare, Ci 8 (1895) I. L. R. 20 Bom. 854, F.B 
Judge (Junior Division) at Karjat, in Suit No. 4 teeny = 27-Bom.. L.. 2. 
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Defendant No. 1 and defendants Nos. 2 tc 4.who are the sons contested the 
suit. Various defences were taken, one of which is material to this appeal and 
that defence was that the plaintiffs’ suit was bad for want of notice. 

The trial Court found in favour of the plaintiffs on the merits of the dispute 
between the parties, holding on the plea of law that no notice was necessary because 
defendant No. 1 had denied the landlordjs title. From that decree defendants 
Nos. 1, 5 and 6 appealed in the District Court, Ahmednagar, and the learned 
Assistant Judge confirmed the trial Court’s decree. From the appellate decree 
defendants Nos. 1, 5 and 6 have come up 1n 3econd appeal. 

Upon this appeal the question of law argued is that the plaintiffs’ suit was 
bad in the absence of a valic notice to quit. It isto be noted that this point was not 
canvassed in the lower appellate Court, but m the memorandum of second appeal 
to this Court the point was taken in ground No. 9 which is that it should have 
been held that the suit was bad for want of any notice to evict. That such a point 
can be raised in a second appeal though not previously taken is clear from a decision 
of this Court in Vithu v. Dhondi.1 Moreover, the point was taken in the written 
statement, was debated in the trial Court but was not canvassed in the lower appel- 
late Court. In view of the authority in Vihu v. Dhondi, I have allowed this 
point to be taken. 

The lease to which the suit relates is an agricultural lease and will, therefore, be 
governed by the provisions of s. 84 of the Bombay Land Revenue Code. Section 84, 
paragraph 2, provides that an annual tenancy shall, in the absence of any special 
agreement in writing to the contrary, require for its termination a notice given in 
writing by the landlord to the tenant, or by the tenant to the landlord, at least 
three months before the end of the year of terancy at the end of which it is intimat- 
ed that the tenancy is to cease. Mr. Gokhale on behalf of the appellants 
relies upon a decision of this Court reported in Rama v. Abdul Rahim?. In the 
present case in the prior suit (No. 418 of 1942) the defendants denied the plaintiffs’ 
title as landlord. There was, therefore, a denial of the plaintiffs’ title before suit. 
If the case is governed by the Transfer of Prcperty Act, then under s. 111(g) of the 
Act a notice in writing to the lessee of the lessor’s intention to determine the lease 
would be necessary. But s. 111(g) will app_y to cases governed by the Transfer 
of Property Act. Section 117 of the Act exempts agricultural leases from the 
operation of the Act unless the provisions of the Act are made applicable by noti- 
fication published in the official Gazette. Alshough the provisions of the Transfer 
of Property Act do not apply to agricultural leases, it is well settled that the 
principles of the Transfer of Property Act will apply. Mr. Joshi for the respondent 
relies upon a full bench ruling of this Court reported in Venkaji Krishna Nadkarni 
v. Lakshman Devjt Kandar. It is to be ncted that in that case the Court was 
dealing with a lease of a date prior to 1882. He also relies upon a ruling of this 
Court reported in Vidyavardhak Sangh Co. v. Ayyappa.* ‘That was also a case in 
which the Court was dealing with a lease prior to the year 1882 and the Transfer 
of Property Act was after 1892 made appliceble to this Presidency. Mr. Gokhale 
has relied upon a decision of the Madras High Court reported in Umar Pulavar v. 
Dawood Rowther.® 

In this case there is no doubt that there hes been a denial of the landlord’s title 
by the defendants prior to the suit. The result of the denial of the landlord’s 
title is that the lease is forfeited and the question is whether in such a case a valid 
notice to quit is necessary before the institut.on of the suit. It may be contended 
that since defendant No. 1 nas denied the landlord’s title there is no equity in him 
and that he can be evicted without notice on the footing that he is a trespasser. 
On the other hand, it may be contended that even where there is a forfeiture it is 
necessary for the landlord to give a valid notice to the tenant before the filing of 
the suit. As the question raised is one of general importance, it would be desirable 
to refer this case to a larger bench and I order accordingly. 


1 T I. L. R. 18 Bom. 407. 4 (1925) 27 Bom. L. R. 1132. 
2 (1920) 22 Bom. L. R. 1214, 1220. & [1047] A. I. R. Mad. 68. 
8 (1893) i. L. R. 20 Bom. 854. F.B. 
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The appeal was accordingly heard by Bhagwati and Dixit JJ. 


B. N. Gokhale, for the appellants. 
K. V. Joshi, for respondent No. 1. 


Buaewatt J. This is a second appeal from the decree of the learned Assistant 
Judge of Ahmednagar who dismissed *the appeal which was filed by the original 
defendants Nos. 1, 5 and 6 against the decision of the learned Civil Judge, Junior 
Division, at Karjat, decreeing the plaintiffs’ suit. 

The plaintiffs filed the suit against defendant No. 1 who was described as their 
tenant in respect of the suit lands, defendants Nos. 2, 8 and 4, the sons of defendant 
No. 1, and defendants Nos. 5 and 6 who claimed to be sharers of the plaintiffs 
under certain entries which were made in the Record of Rights. There had been 
prior litigation between the plaintiffs and defendant No.1, a suit, being Suit No. 418 
of 1942, having been filed by the plaintiffs against him, to evict him from the suit 
lands. In that suit defendant No. 1 had disclaimed the plaintiffs’ title and had 
set up a title in the suit lands in defendants Nos. 5 and 6. Because of this dis- 
claimer of the plaintiffs’ title the plaintiffs contended in this suit which was filed 
by them on November 9, 1944, that they were entitled to evict defendant No. 1 
from the suit lands. Defendants Nos. 1, 5 and 6 made common cause. It was 
contended on behalf of the defendants that the plaintiffs were not the sole owners 
of the suit lands and that defendants Nos. 5 and 6 were sharers along with them 
in the same and that therefore the suit was not maintainable by the plaintiffs as 
framed. It was also contended that there was no valid notice to quit given by 
the plaintiffs in accordance with the provisions of s. 84 of the Bombay Land 
Revenue Code, that the tenancy had not determined and that therefore the plain- 
tiffs were not entitled to maintain this suit in eviction. 

In regard to the title of the plaintiffs, both the Courts below held that the 
laintiffs were the exclusive owners of the suit lands. That finding is a finding of 
act and is binding not only on defendant No. 1 but also on defendants Nos. 5 and 6. 

That finding has not been challenged, as it could not be, by Mr. B. N. Gokhale appear- 
ing for defendants Nos. 1, 5 and 6 who are the appellants in this appeal before us. 
Apart, however, from this finding as to the plaintiffs being the exclusive owners 
of the suit lands, the trial Court held that by reason of the disclaimer of the plain- 
tiffs’ title by defendant No. 1 in suit No. 418 of 1942 there was a forfeiture of the 
lease and therefore there was no necessity of giving the notice under s. 84 of the 
Bombay Land Revenue Code. The trial Court, therefore, decreed the plaintiffs’ 
claim. The lower appellate Court also held that the plaintiffs were entitled to 
session of the suit lands and dismissed the appeal of defendants Nos. 1, 5 and 6. 
t is against this judgment of the lower appellate Court that this second appeal was 
filed. This second appeal came in the first instance before Mr. Justice Dixt, 
. sitting alone and he referred it to a division bench. It has now come before us 
for hearing and final disposal. 

The question of the plaintiffs’ title to the suit lands as the exclusive owners 
thereof being thus established, the only question which arises for our consideration 
and has been agitated by Mr. B. N. Gokhale for the appellants is whether, even 
though defendant No. 1 had disclaimed the plaintiffs’ title in suit No. 418 of 1942, 
it was not necessary for the plaintiffs under the provisions of s. 111(g) of the 
Transfer of Property Act which applied to agricultural leases as a matter of justice, 
equity and good conscience, to have given a notice to defendant No. 1 in writing 
as to their intention to determine the lease. It was contended that no such notice 
in writing having been given by the plaintiffs, the cause of action was not complete 
and the plaintiffs were not entitled to maintain the suit for eviction. 

Both the Courts below decided the suit on the basis that the disclaimer of the 
plaintiffs’ title by defendant No. 1 in suit No. 418 of 1942 was enough to entail a 
forfeiture, and that once such forfeiture was incurred, it was not necessary for the 
plaintiffs to give any notice either in accordance with the provisions of s. 111(g) 
of the Transfer of Property Act or in accordance with the provisions of s. 84 of the 
Bombay Land Revenue e. It is common ground that no such notice was 
given by the plaintiffs and the only thing which the plaintiffs did was-to file this 
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suit to evict defendant No. 1 on the ground taat by reason of the disclaimer of the 
plaintiffs’ title by defendant No. 1 a forfeiture had been incurred and the lease 
had determined. If there had been no forfeiture, it would have been incumbent 
on the plaintiffs to give the requisite notice under s. 84 of the Bombay Land 
Revenue Code. It was therefore urged that in the absence of either of these 
notices it was not competent to the plaintiff: to maintain the suit as framed. 

At the outset it must be remarked that the plaintiffs have not come to Court 
on the basis of the determination of zhe lease by a notice to quit under s. 84 of the 
Bombay Land Revenue Code. The only thing which the plaintiffs have been 
relying upon in support of their claim in this suit is the forfeiture which had been 
incurred by reason of the disclaimer of the plaintiffs’ title by defendant No. 1 in 
suit No. 418 of 1942. It was urged by Mr. K. V. Joshi for the respondent that once’ 
the forfeiture was incurred by reason of such disclaimer, it was not at all necessary 
for the plaintiffs to give any notize even within the terms of s. 111(g) of the Transfer 
of Property Act as it stands amended after 1929. He contended that by virtue 
of s. 117 of the Transfer of Property Act, agricultural leases were exempted from 
the operation of the provisions of the Transfer of Property Act except in certain 
circumstances therein mentioned whick, however, did not apply to the facts of the 
present case. If the provisions of the Transfer of Property Act were to apply to 
agricultural leases as a matter of justice, equity and good conscience, even there 
he urged that the provisions which embodied technical rules could not be made 
thus applicable. He contended that the provision which was enacted in the 
amended s. 111(g) of the Transfer af Pro Act in regard to the giving of the 
notice in writing to the lessee of the lessor’s intention to determine the lease was a 
technical rule and should therefore not be incorporated in the relations between 
the parties. It was enough, he submitted. that following upon the forfeiture 
which had been incurred a suit was filed by the plaintiffs in eviction and nothing 
more needed to be done by the plaintiffs. He relied upon the degisions of our 
High Court reported in Venkaji Krishna Nadkarni v. Lakshman Devji Kandart 
and Vidyavardhak Sangh Co. v. Ayyappa? which lend support to his contention. 

This contention of Mr. K. V. Joshi, however, does not give due effect to the 
amendment which has been incorporated in s. 111(g) of the Transfer of Property 
Act from and efter 1929. The law before this amendment was that even in the 
case of disclaimer of the lessor’s title by the lessee what the lessor had to do was 
some act showing his intention to determine the lease, and it had been held under 
that provision of the law that the filing of a suit in ejectment against such lessee 
was an act showing the lessor’s intention to determine the lease. , This position was, 
however, changed by the amendment in 1923 and as a result of the amendment it 
became incumbent on the lessor to give notice in writing to the lessee of his intention 
to determine the lease before a suit could be filed by him against the lessee for 
eviction. So far as the provisions cf the Transfer of Property Act are concerned, 
it has also been held by the various High Courts in India that in the absence of 
any local Act or custom or special reason to the contrary the principles of English 
law as introduced by the Transfer of Property Act were applicable to agricultural 
leases by way of justice, equity and good conscience, and in fact the provisions 
as to the forfeiture contained in s. 111/g) of the Transfer of Property Act had been 
so applied. (Vide Mulla’s Transfer of Property Act, 8rd edn., p. 739.) The only 
question, therefore, which remains to be considered by us is ea in applying 
the principles which have been enacted in the Transfer of Property Act by way of 
justice, equity and good conscience, we should also apply the principle which 
has been enacted in s. 111(g) of the Transfer of Property Act as amended in 1929. 
This question arose for determination before the Madras High Court in a decision 
reported in Umar Pulavar v. Dawood Rowtier® and Chandrasekhara Aiyar J. who 
decided that case stated (p. 69): 

“It is for the purpose of attenuating the rigour of the law as thus interpreted and applied 
in such decisions that s. 111 (g) was amended in 1926 and it was made clear that even in the case 
of forfeiture by denial of the landlord’s title a notize in writing determining the lease must be 


1 A I, L. R. 20 Bom. 854, -F.B, 3 [1947] A. I. R. Mad. 68. >‘ 
_.2. (1025) 27 Bom. L. R.1152. . . : ae E aa a 


- "ww th 
w kal Mo y 
= - “ ~~ 


1950.] TATYA SAVLA V., YESHWANT KONDIBA (A.C.J.}—Bhagwati J. 918 


given. The principle so embodied in the section as a result of this amendment becomes, so to 
say, a principle of justice, “equity and good conscience which must be held to govern even agri- 
cultural leases, though under s.117 of the Act they are exempt from the operation of the chapter. 
To hold that with reference to agricultural leases previous notice determining the tenancy is not 
necessary is to ignore the policy of the Act as disclosed by the amendment which was intended 
to afford all tenants greater protection than what was afforded by the decisions which interpreted. 
8,111 (g) as it originally stood. It is reasonably clear that if notice is necessary with reference to 
non-agricultural leases it is still more necessary in the case of agricultural leases where larger 
interests are at stake, generally speaking, and where in the absence of a proper notice to quit the 
right to the standing crops raised by the tenants might itself become a subject of dispute as 
between them and the landlord.” 
Our own appellate Court here in an unreported judgment in Mahtboobkhan Murada 
khan v. Ghanashyam Jamnajv applied the very same prine pi enacted in s. 111(g) 
of the Transfer of Property Act as amended and negatived the contention which 
was urged before them that a notice under's. 84 of the Bombay Land Revenue 
Code was necessary before the lessor could maintain a suit in ejectment against 
the lessee. Both the decisions which were cited by Mr. K. V. Joshi for the res- 
pondents, viz. Venkajt Krishna Nadkarni v. Lakshman Devji Kandar and Vidya- 
vardhak Sangh Co.-v. Ayyappa, were considered by the learned Judges of the 
appellate Court and the contention which was urged based on those decisions 
was negatived. Apart from our subscribing to the same principle, we are bound 
by the decision of the appellate Court which is a Court of co ornate jurisdiction. 

We are, therefore, of opinion that the Judgments of both the Courts below in 
so far as they decreed possession against defendants Nos. 1 to 4 are wrong and are 
liable to be' set aside. So far as defendants Nos. 5 and 6 are concerned, both the 
Courts have held that the plaintiffs are the exclusive owners of the suit lands and 
the plaintiffs would therefore be entitled to a decree against them for possession 
of the suit Jands to the extent that defendants Nos. 5 and 6 are in possession of the 
same. There will also be a decree against defendants Nos. 5 and 6 for Rs. 40 
by way of past mesne profits and there will also be an inquiry as regards future 
mesne profits from the date of the suit under O. XX, r. 12, of the Civil Procedure 
Code. The suit against defendants Nos. 1 to 4 will ‘stand dismissed. In regard 
to the costs, defendants Nos. 1 to 4 set up a title to the suit lands in defendants 
Nos. 5 and 6 and actively supported them in setting up the same. Both defendants 
Nos. 1 to 4 and defendants Nos. 5 and 6 have failed in that contention of theirs 
and we therefore think that the proper order as to costs should be that as between 
the plaintiffs and defendants Nos. 1 to 4 each party should bear and pay his own 
costs throughout. So far as defendants Nos. 5 and 6 are concerned, they shall 
pay the costs of the plaintiffs, in so far as there is a decree passed by us against 
them, pone 

The ap defendant No. 1 will be allowed. The appeal by defendants 
Nos. 5 an be dismissed, 

Decrees varied. 


End of Vol. LIL. 
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ABKARI ACT (Bom. V of 1878), S. 14B(1), 
proviso—Repeal of proviso by Bom. Act FI of 
1946-—Whether such repeal ultra vires Bombay 
Provincial Legislature—Constttution Act, con- 
struction of —Government of India Act, 1936, 
7th 8c ¢, Lasts i, U, , construction of— 
Trespass Provincial islatures upon field 
of Central Legislature—Legislatuve practice. 

The repeal of the proviso to s. 14B (1) of the 
Bombay Abkari Act, 1878, by Bombay Act VI 
of 1940, in so far az least as it referred to the 
possession of ‘foreign HUquor...purchased by 
any person for his bona fide private consump- 
tion” was not ultra vires the Bombay Pro- 
vincial Legislature. 

EMPEROR D., KISHORI SHETTT. 
52 Bom. L. R. 36. 


——_———Possession of foreign liguor—Whether 
s. 14B ultra vires Bombay Provincial Legislature 
—Government of Incia Act, 1935, 7th schedule, 
list LI, item 31, list I, item 19. 

Section 14B of the Bombay Abkari Act, 1878, 
as amended by Bombay Act XXIX of 1947, 
is valid, even as regards possession of foreign 
liquor. 

KisHor! SHETTI VD. KING. 
52 Bom. L. R. 591 (F. C.) 


————S 34. See Lann REVENUE CODE, 
8. 153. 52 Bom. L. R, 263 (F. B.) 


ABKARI CASES—Police evidence, value of— 
Whether evidence of panchas ts necessary. 

Where the law makes it obligatory for a 
search to take place in presence of panchas and 
the only evidence on which the prosecution 
ask for a conviction cf the accused is police 
evidence, the Court will not ordinarily act on 
that evidence. 

There is a second class of cases where it is 
impossible to seize an article or to arrest a 
person in presence of ranchas. Police officers 
may suddenly come across a working still or 
they May come across a person On whose person 
there are incriminating articles and they may 
have to seize the still or they may have to 
arrest the person. In cases like these it would 
be open to the trial Court to accept the police 
evidence and convict the accused if the Court 
is satisfied that the evidence is ofa satisfacto 
character and the guilt of the accused is proved. 

There again is a third class of cases where 
although the law do2s not make ft obligatory 
for a search to take place in the presence of 
-panchas, still in view of the information already 
received there is sufficient time for panchas 
to be called and a seizure to be made in presence 
of panchas. Here, although the law does not 
make it obligatory, it is advisable on the part 
of the police to raid a place or seize incriminat- 
ing articles in presence of panchas. If the 
police do not avail themselves of panchas, 
the result would not be that the police evidence 
must necessarily be discarded and no conviction 
can be based on that evidence. But the Court 
must very carefully scrutinise the police 
evidence which would be the only evidence 
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before it on which a conviction could be based. 
If after careful scrutiny the Court is satisfied 
that the evidence is aad as can be safely acted 
upoa, it would be open to the Court to act on 
that evidence. 
EMPEROR v. SANWAR MANU. 

52 Bom. L, R. 38. 
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See Press (EMERGENCY Powers) Act. 


———----1936-—-IV. 
See PAYMENT oF WAGES Act. 


————-—1938-—X XIV, 
See EMPLOYERS’? LIABILITY ACT. 


1940—XYV. 
See Excess Prorrrs Tax Acr. 


———-1946-—-XXTV. 


See ESSENTIAL SUPPLIES (TEMPORARY | 
Powers) Act. 


———---—194.7.- TT, : 
See PREVENTION OF Biecabaon ACT. 


See INDUSTRIAL Disputes ACT. . 


een 1 V5 O—-TV. 
See Preventive DETENTION Act.' 


AFFAIRS OF STATE—Evidence as to un- 
. published offical record relating to affairs of State. 
“Affairs of State” is a very wide expression, 
-Every communication which proceeds from: 
‘one officer of the State to another officer of the , 
‘State is not necessarily relating to the affairs of , 
‘State. Whatare the “affairs of State” has got 
to be determined by a reference to the grounds 
‚on which privilege can be claimed in respect of a 
particular document. It is only such docu- 
ments which relate to the affairs of the State 
the disclosure of which would be detrimental 

‘to ‘the public interest that come within the. 
category of unpublished official records relating 
‘to the affairs of State entitled to protection 

-under s. 128 of the Indian Evidence Act. ' 

CHAMARBAGHWALLA V, PARPIA. 

52 Bom.-L. R, 231 (O. c. J.) 


2 GENERAL INDEX, 





CANONA PROCEDURE CODE, 
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AGRICULTURAL LEASE, forfeiture of, 
by the tenant disclaiming landlord’s title, 
nether notice necessary to terminate lease. 

See LAND REVENUE CODE, S. 84. 
: 52 Bom. L. R. 809. 


AMENDMENT of plaint, See PLANT, 
AMENDMENT OF, i 
52 Bom. L. R. 377 (O. G. J.) 
———0f pleadings. See PLEADINGS, 
AMENDMENT OF. 

52 Bom. L, R. 1198:(P. C.) 


APPEAL COURT—Cogntzance of subsequent 


| events. 


A Court of appeal will take cognizance of 
svents that have happened since the passing 
of the decree by the trial Court. 

CHUNILAL V. DUNDAPPA. 52 Bom. L, R. 660. 
ARBITRATION — Points of law specifically 
Wha erred to. arbitrator—Error viti award— 
hether Court can interfere with award—Posstble 
in terms of award—Court’s power 

to set aside award. 

Where points of law are specifically referred 
to an arbitrator and it is said that his error 
has vitiated the award, the Court of law cannot 
interfere with the award even if the Court 


| itself would have taken a different view of the 


points of law had they been before it. 

It is not enough to detect a possible in- 
consistency in the terms of an award to enable 
a Court to set it aside or remit it. It must be 
80 indefinite as to be incapable of execution. 


DURGA Prosap v. SEWAKISHENDAB. 


52 Bom. L. R. 171 (P. C.) 


——_-—Standing Orders —Disputes falling 
under-——J urisdiction. 

Where standing orders have been framed 
and settled under s. 26 of the Bombay Industrial 
Disputes Act, 1988, the arbitrator, to whom a 
dispute falling under the standing:orders is 
referred by Government under s. 49A of the 
Act, has jurisdiction to determine the liability 
flowing from and arising out of the standing 
orders. He has no jurisidiction to determine 
any liability taide the standing orders, 
e.g. what is fair and right as between the 
employer and the employee and to give relief 
on moral and humanitarian considerations. 
DIGAMBAR v. KHANDESH MILLS. 

52 Bom. L. R. 46 (O. C. J.) 


ARTICLES OF ASSOCIATION of a com- 
pany, construction of. See Company, ARTICLES 


oF ASSOCIATION, 
52 Bom. L, R. 501 (P. C.) 
AUTREFOIS ACQUIT, gre of. See 


62 Bom. L. R. 1 (P. C.) 


' AUTREFOIS CONVICT, plea of. See 


CRIMINAL PROCEDURE CODE, S. 408. 
; 52 Bom. L. R. 1. (P. G.) 


AWARD, error viiiating—Whether Court can 
interfere with award. 

It is not enough to detect a possible incon» 
sistency in the terms of the award to enable a 


k 
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AWARD—(Contd.) 


Court to set it aside or remit it. It must be so 
indefinite as to be incapable of execution. 
DURGA PROSAD U. SEWAKISHENDAS. 

52 Bom. L. R. 171 (P. C.) 


BANK—Collection of c —Whether tank 
agent for collection—Whether bank trustee for 
amount in liqurdation. 

The N. S. Bank had its head office in Bom- 
bay and a branch office at Talod. The cleim- 
aints, ‘another benk in Bombay, handed 
over 3 cheques tc N. S. Bank drawn on its 
Talod branch for collection. The Talod branch, 
on receipt of the cheques, debited the amounts 
to the account of its customers and credited 
them to the acccunt of the head office on 
February 15, 1947, in respect of the first cheque 
and on February 21, 1947, in respect of the 
remaining two. At 2-45 p.m. on February 21, 
1947, an order for compulsory winding up of 
the N. S. Bank was made. In the liquidacion 
proceedings the claimants applied to recover 
the amount of the 8 cheques from the Official 
Liquidator on the ground that the sum was 
held by the N. S. Bank in trust for them :— 

Held, (1) that sc far as the first cheque was 
concerned, its amount having been credited 
by the Talod branch to its head office on 
February 15, the bank in liquidation wes a 
trustee for the claiments ; 

(2) that similarly the bank in liquidazion 
was a trustee for the claimants as regards the 
amounts of the remaining two cheques, if the 
Talod branch had made the credit entries in 
favour of the head office before 2-45 p.m on 
February 21, 1947. 

Where a bank collects a cheque, it may do so 
as a holder for value or as a mere agent of 
the holder for the purpose of collection. In 
the latter case, the proceeds of the cheque are 
held by the bank as a trustee for the holder of 
the cheque. 

Bank OF INDIA 0 OFFICIAL LIQUIDATOR. 
52 Bom. L. R. 587 (O. C. J.) 


BOMBAY ACT XXIX OF 1947. Sæ 
ÅBKARI ACT, S. 14B. 
52 Bom. L. R. 591 (F. G.) 


BOMBAY AGRICULTURAL DEBTORS’ 
RELIEF AQT (Bom. Act XXVII of 1947), 
- S. 4{(2)—Suit for redemption filed after last 
date for filing appttcation to transfer tt to Debt 
Adj Board—Applhication for transfer 
made subsequent to filing of sutt—Whether suit 
can be transferred ta Board. 

The last date for making an application urder 
B. 4(7) of the Bombay Agricultural Debtors’ 
Relief Act, 1947, was July 81, 1947. The 


plaintiff, a debtor, filed a suit for redemption ' 


against the defendant on September 8, 1947, 
alleging that a document of sale which he had 

in favour cf the defendant was really 
ta the nature of a m : 
an application was made by the plaintiff under 
s. 19 of the Act, but it was resisted by tbe 
defendant on the ground that the suit was fled 
after the expiry of the period of filing apples: 
tions before the Debt Adjustment Board. 
The trial Judge made an order for the transfer 


THE BOMBAY LAW REPORTER. 
` 


On April 8, 1848, 


[vou. LII. 


BOMBAY AGRICULTURAL DEBTORS’ 
RELIEF ACT, 8. 4(1)—(Contd.) 


of the proceedings to the Debt Adjustment 
Ecard t 
Held, that the trial Court was in error in 
Pee Deteeting the suit to the Debt Adjustment 
card, 
BEOGILAL FULCHAND V. CHHANAJI. 
52 Bom. L, R, 408. 


———-—-8. 5—Status of individual . debtor 
and undivided Hindu family how determined— 
Construction of statute. 

sor the purpose of ascertaining the status 
of an individual debtor and an undivided 
Hindu family under s. 5 of the Bombay Agri- 
cu-tural Debtors’ Relief Act, 1947, the person 
claiming the status of a debor must satisfy 
bo-h the requirements, viz. that the non- 
agricultural income must not exceed quantita- 
tively and fractionally the specified maxima. 

The mere fact that ‘or’ has been used in 
s. 5(a) (iv) of the Act in the definition of an 
incividual debtor cannot be a ground for 
ignoring the plain words of the statute which 
rec ulre that both the conditions provided under 
eat should be satisfied. The conjunction 
‘apd’ used in s. 5(b) (iv) cannot in its context 
be understood to mean ‘or,’ - 

Section 5(a) (tv) of the Act means that th 
Court must find out the income of the applicant 
from sources other than agriculture and manual 
lakour and also find out the aggregate of 
the income from all sources. _ If the aggregate 
income from non-agricul sources exceeds 
Rs. 500, the applicant cannot claim the status 
of a debtor. He also cannot claim that status 
if the non-agricultural income exceeds a 
88,100 fraction of the aggregate income. 
ANANT DHARMA V. MANGALDAS. 

52 Bom. L. R. 678. 


— i, 19. See BOMBAY AGRICULTURAL 
Drstors’ RELIEF Act, S. 4(1). 
52 Bom. L. R. 408. 


BOMBAY BUILDING (CONTROL ON 
ERECTION) ACT (Bom. XXXI of 1948), 
S. 1(3).--Bombay piane (Conirol on Erection) 
Ordinance, No. 1 of 1948, Secs. 1(4), 13—Bombay 
General Clauses Act (Bom. I of 1904), Secs. 7, 
9, 25—Cotton Cloth and Yarn (Contr Order, 
1945, Cl. 2(2)}-—Notification issu under 
Ordinance extending its operation—Repeal of 
Ordinance by Act of 1948—Application of 3. 25 
of 1904 to repealed Ordinance—Whether notifi- 
cafon issued under Ordinance extends operation 
of Act of 1948. 

Under the Bombay Building, (Control on 
Erection) Act, 1948, the Provincial Govern- 
ment issued a Notification extending its opera- 
tion to areas other than those specifically 
mentioned in the Bombay Building (Control 
on Erection) Ordinance, 1948. The Bombay 
Building (Control on Erection) Act, 1948, 


repealed this Ordinance by 8.16 which enacted : 


“and it is hereby declared that the provisions 
of 3ections 7 and 25 of the Bombay General 
Clauses Act, 1904, shall apply to the, repeal 
as if that Ordinance were an enactment.” 
On the question whether the Notification issued 
under the Ordinance extended the operation of 
the Act to areas other than the specified places 
meationedin the Act :— 


1950.] 


BOMBAY BUILDING (CONTROL ON 
ERECTION) ACT, 8. 1 (3)—(Conid.) 


Held, that the Notification, even if it con- 
tinued in force because of the application of 
8. 25 of the Bombay General Clauses Act, 1904, 
extended the Ordinance and not the Agt, 
and, therefore, it was not permissible to substi- 
tute for the words of the Notification under 


the Ordinance referring to the Ordinance words 
referring to the Act. 


STATE oF BOMBAY 0. PANDURANG., 
; 52 Bom. L. R. 852. 


———-8. 3. See Bompay BUILDING (CONTROL 
ON Erection) Act, S. 1. 


52 Bom. L, R. 852. 


———-§. 4. See Bomsay BULDING (Con- 
TROL ON ERECTION) Act, 8. 1. 
52 Bom. L. R. 852. 


——-§ 9. See Bomsay Borpine (Con- 
TROL ON EREOTION) Act, S, 1. 


52 Bom. L. R. 852. 


—————-§. 15. See Bompay Buriwpre (Con- 
TROL ON ERECTION) Act, S. 1. 


52 Bom. L. R. 852. 
BOMBAY CITY CIVIL COURT ACT 


(Bom. XL of 1948), S. 4—Enlarging 
pecuniary jurisdiction of Court—Government 
nottficatt Whether s. 4 ultra vires—Whether 


nottfication vatid—Construction of statute-— 

Government of India Act, 1935—Impertal 

Legislature—Provincial Legislature——Provinces 

i + Races a tee fo of authority by 
ovincial lature—How far valid. 

Section 4 of the Bombay City Civil Court 
Act, 1948, is ulira vires the Bombay Provincial 
Legislature, inasmuch as it purports to delegate 
to the Provincial Government the power 
to invest the Bombay City Civil Court with a 
jurisdiction exceeding ten thousand rupees 
already conferred upon it by s. 8 of the Act. 

' Hence, the notification issued by the Bombay 
Provincial Government on January 20, 1950, 
under s. 4-of the Act, investing the Bombay 
City Civil Court with jurisdiction to try claims 


exceeding ten thousand rupees in value is 
invalid and of no effect. 


NaROTTAMDAS Ù. 


BOMBAY CIVIL COURTS (AMEND- 
MENT) ACT (Bom. LIV of 1949), S. 6—Bombay 


-Civil Courts Act (Bom. XIV of 1869), Sec. 26— 
Suit filed before amendment of Act-—Decree after 
amendment—W hether 


Civil Courts (Amendment) Act, whether retrospec- 
tive. 
The amendments made by the Bombay Civil 
Courts (Amendment) Act, 1949, are prospective 
and apply to suits filed after the sald amending 
Act came into force. 
RAGHUNATH v. SADASHIV. 
; ' §2 Bonu L. R. 871. 


BOMBAY CIVIL SERVICES, DISCI- 
PLINE, CONDUCT AND APPEAL RULES, 
T. 21. See PeENaL Cone, 8. 168. 

i 52 Bom. L, R. 648. 
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BOMBAY CO-OPERATIVE SOCIETIES 
ACT (Bom. VII of 1925), S. 59. See LAND 
Revenve Cope, 8. 158. 

52 Bom. LE. R, 834. 


BOMBAY COTTON CONTRACTS ACT 
(Bom. XH of 1932), S. 8—Contract made “in 
accordance with the bye-laws’’—East India 
Cotton Association, by-laws 61-A, 65A, 82— 
Contracts, made tn forms at variance with official 
form-—-Whether such contracts are valid. 

Section 8 of the Bombay Cotton Contracts 
Act, 1982, enacts that any contract for the sale 
or purchase of cotton “which is not in accord- 
ance with the bye-laws of any recognised cotton 
association be void.” 

The East India Cotton Association, which 
was recognised under the Act, made bye-laws, 
one of which (82) provided that “contracts 
between members acting as commission agents 
on the one hand and their constituents on the 
other shall be made subject to the bye-laws 
and a contract note given in the appendix shall 
be tendered in respect of every such contract.” 
Bye-law 51A originally required a deposit of 
Rs. SDT bale, which was later altered fixing 
the um of deposit at Rs. 12-8-0. A new 
bye-law was added as 65A, which added two 
new conditions to the form of the contract 
note. The official form of the contract note 
embodied the requirements set out above. 

The appellants were, but the respondent, a 
constituent of theirs, was not, a member of 
the East India Cotton Association. The latter 
entered into contracts for the sale and purchase 
of cotton through the appellants, the last one 
of which was for the purchase of 900 bales at 
Rs. 482 per candy. The contract notes for all 
these transactions were made out in a form 
improvised by the appellants, which differed 
from the official form in requiring the deposit 
money at Rs. 25 per bale instead of Hs. 128-8-0 
and in omitting altogether the two conditions 

ut in by bye-laws 65A. Disputes arose 
tween the parties the last transac- 
tion, and the appellants sold the 900 bales 
at a loss of Rs. 34,818. As provided in the 
bye-laws the appellants referred the matter to 
arbitrators who brought in an award of 
Rs. 84,818 in favour of appellants. On the 
question whether the contracts between the 
parties were valid tho the contract notes 
were not in accordance with the official form :— 

Held, that the contracts in dispute were not 
valid— 

by Kania C. J., Fazl AK J., Mehr Chand 
Mahajan J., Mukherjea J. and Das J., because 
the form in suit d from bye-law 51A 
in requiring deposit of Rs. 25 per bale and also 
because it omitted the two conditions imported 
by bye-law 65A ; 

by Patanjali Sastri J., because it omitted to 
include the two conditions added by bye-law 
65A. 

Kamn Poona & Co. v. BALDEVDAS, 


52 Bom. L. R. 515 (8. C.) 


BOMBAY COURT OF WARDS ACT 
(Bom. I of 1905), 8. 9(1)—Withdrawal of 
management by Court of Wards—Esiate re- 
entrusted to ward—Sale of property by ward 
without sanction of Collector—Sale ee 
‘absolute interest in property to vendee—Heir of 


918 


BOMBAY COURT OF WARDS ACT, 
S. 9 (1)—~(Contd.) 


.ward getting possesstion through Court—Suit 
for damages by vendee for breach of covenant of 
title and quiet enjoyment-—-Whether damages 
recovcrable—Limtiation in suit whether commen- 
ces from date of dispossession—Incian Limttacion 
Act (IX of 1908), arts, 62, 115, 118—Transfer 
of Property Act (IV of 1832), Sec. 65(2). 

The covenant of title and the covenant cf 
quiet enjoyment contained in a sale-deed in 

ct of immovable property cannot be said 
to be broken when the title to the property zer- 
minates by reason of the absence of authority 
of the vendor either initial or supervening to 
transfer what he has purported to transfer. 
The possibility of a person, who has since the 
date of the sale acquired title to the property, 
initiating steps to obtain possession of che 
property cannot amount to a breach of the 
covenant. 

The vendor cannot escape from his obligation 
when he guarantees to a vendee that he nas 
title to the property which he disposed of end 
ultimately it is found that either he had no 
title or that his interest was not as extensive 
as he purported to convey. In such a case zhe 
fact that the conveyance is void to the extent 
to which it exceeds the authority of the vendor 
by reason of the absence of title in him or by 
reason of a personal disqualification imposed 
upon him does not affect the liability of che 
vendor or persons ing under him to 
com te the vendee for breach of the 
covenant of title and cuiet enjoyment. There- 
fore damages for breach of covenant for quiet 
enjoyment entered into by a vendor who sells 
property and the sale contravenes the provisions 
of s. 40, proviso 8, cf the Bombay Court of 
Wards Act, 1905, can be recovered. 
GULABCHAND V. SURYAJIBAO. 

R 52 Bom. L. R. 614, 


—5S, 40 Pron. 3. See BOMBAY COURT 
or Warps Act, S. 9(1). 52 Bom. L.R. 614. 


BOMBAY ESSENTIAL COMMODITIES 
AND CATTLE (CONTROL) ACT (Bem. 
XXU of 1946). See ESSENTIAL SUPPLIES 
(TEMPORARY Powers) Act, S. 8. 

52 Bom. L. R. 684. 


BOMBAY ESSENTIAL SUPPLIES (TEM- 
PORARY POWERS) AND ESSENTIAL 
COMMODITIES AND CATTLE (CON- 
TROL) (ENHANCEMENT OF PENAL- 
TIES) ACT (Bom. XXXVI of 1947), S. 2. 
See ESSENTIAL SUPPLIES (TEMPORARY Powers) 
Act, 8. 2. 52 Bom. L. R, 684, 


BOMBAY GENERAL CLAUSES ACT 
(Bom. I of 1904), S. 7. See Bomsay BUILDING 
(CONTROL ON ERECTION) Acr, S. 1. 

52 Bom. L. R. 8&2, 


AEE . 9. Set Bompar BUILDING 
CONTROL ON ERECTION) Act, S. 1. 
' 52 Bom. L. R., 8&2, 


e; 25. See Bosay BULDIKG 
(CONTROL ON Erection) Acrt, S. 1. 
52 Bom. L. R, 852. 
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BOMBAY HIGH COURT (APPELLATE 
SIDE) RULES, 1936. R. 1i(n). 

Under O. XXI, r. 5(Z), of the Civil Procedure 
Code, 1908, the appellate Court has the power 
to direct further stay of proceedings in the 
case appealed from. In the case of the Borm- 
bår High Court that power is delegated to the 
Registrar on the Appellate Side under r. 11(n) 
of the Bombay High Court, Appellate Side, 
Rules, 1936. 

RAMAPPA MALLAPPA U. RUDRAGAUDA. 
52 Bom. L. R. 612. 


BCMBAY INDUSTRIAL DISPUTES ACT 
(Bom. XXV of 1938), S. 26—Standing orders 
—Disputes falling under—Arbiirator to confine 
himself to standing orders alone-—Considerations 
of fair and right trrelevant—Industrial Courts- 
Orders passed by—Whether such orders can be 
questioned in civil Courts. 

An order passed by the Industrial Court, 
Corstituted under the Bombay Industrial 
Disoutes Act, 1988, without jurisdiction or in 
exc2ss of jurisdiction conferred upon it by 
the Act, can always be questioned in a civil 
Court. Section 60 of the Act, which excludes 
juridiction of civil Courts, must be strictly 
construed. It sets up a special Court of 
limited jurisdiction, and Courts of limited 
jurisdiction must be confined to the functions 
and powers which are conferred upon them 
by zhe statute which creates them. 

Vfhere standing orders have been framed 
and settled unders. 26 of theBombay Indus- 
trial Disputes Act, 1988, the arbitrator, to 
whcm a dispute falling under the standing orders 
is referred by Government under s. 49A of 
the Act, bas jurisdiction to determine the liabi- 
lity flowing from and arising out of the standing 
orders. He has no jurisdiction to determine 
any liability outside the standing orders, e.g. 
whet is fair and right as between the employer 
and the employee and to give relief on moral 
and humanitarian considerations. 

DIGAMBAR RAMCHANDRA 0, KeaNDESH MILLS. 
52 Bom. L. R, 46 (O. C. J.) 


—5S. 49A. See Boarnay INDUSTRIAL 
Dis>uTsEs, ACT, S. 26. 
52 Bom. L. R. 46 (0. C. J.) 


——§. 60. See BOMBAY INDUSTRIAL 
Diszutes, Act, S. 26. 
52 Bom. L. R. 46 (O. CG. J.) 


BOMBAY INDUSTRIAL RELATIONS 
ACT (Bom. XI of 1947), S. 42. See BOMBAY 
INDJSTRIAL Disputes Act, S. 78. 

52 Bom. L. R.- 902 (O. C. J.) 


——S. 73—Industrial Court—Reference 
by Government to Industrial Court of dispute— 

Under s. 78 of the Bombay Industrial 
Reletions Act, 1946, a statutory authority is 
set up, viz. the Industrial Court, to decide 
industrial disputes which are referred to it by 
Gov2rnment under s. 78. The statutory duty 
of the Industrial Court is to decide only those 
industrial disputes which are refe to it 
under s. 71, 72 or 78. If the Industrial Court 
purports to decide any industrial dispute not 
covered by s. 71, 72 or 78, it would be acting 
unauthorisedly, irregularly and contrary to 


1950.] 


BOMBAY INDUSTRIAL RELATIONS 
ACT, S. 73—(Contd.) 


the provisions of the statute. Therefore, if the 
High Court finds that the Industrial Court is 
entertaining a reference and proceeding with a 
reference and Kop to adjudicate upon 
that reference when the reference is not a proper 
reference either under s. 71 or 72 or 78, the 
High Court can act under s. 45 of the Specific 
Relief Act and compel the Industrial Court 
to forbear from proceeding with that reference. 
SURYAPRAKASH WG. FACTORY v. INDUSTRIAL 

Court. 52 Bom. L. R. 53 (O. G. J.) 


Government to refer ti to Industrial Court— 
Absence of notice of- change by employee— 
Whether Government can refer dispute in 
absence of such notice-—Construction. 

Under s. 78 of the Bombay Industrial 
Relations Act, 1946, the power of the Govern- 
ment to refer an industrial dispute to the 
Industrial Court or to a Labour Court is not 
confined to those cases where an indutrial 
dispute has taken the form ofa notice of change 
being given by an employee as contemplated 
by 8. 42(2) of the Act. The power of the 
Government is untrammelled and it can refer 
any ‘industrial dispute to the Industrial Court 


provided it satisfies the conditions laid down i 


in s. 78. i! 
SURYAPRAKASH Wao.’ FACTORY 0. INDUSTRIAL 
Court. 52 Bom. L. R. 902 (O. C, J.) 


BOMBAY. INSOLVENCY RULES, 1910, 
Rule 6&2-B-—Presidency-towns Insolvency Act 
(LUI of 1909 as amended by Bom. Act XV of 1989); 
88. 9(1), 90(5}—Bombay Ordinance LIT of 1948— 
Insotoency notice—Period for filing affidavit of 
counter-claim shorter than period for satisfying 
Court about counter-claim—Debtor securing 
counter-claim after period provided for filing 
riii of counter-claim—Wheiher debtor 
ed from putting forward counter-claim, 

Rule 52-B(3) of the Bombay Insolvency 
Rules, 1910, is a mere procedural rule, and it 
does not debar a debtor against whom an 
insolvency notice has been issued, in those 
cases where he secures a counterclaim after 
the apiy of seven days, from putting it 
forward. within the period within ehich he is 
required to satisfy the Court in regard to the 
counter-claim. - 

So held by Fazl Ali, Mahajan and Mukherjea 
JJ., Patanjali Sastri J., (dulttante.) 
KAIKHUSHROO GHIARA v. C. P. SYNDT. 

52 Bom. L. R. 189 (F. C.) 


BOMBAY LAND REQUISITION ACT | 
(Bom... XXXII of 1947), 8. 4(3)—“Premi- 


seg” Let aT to be let?—-Interpreta- 
tion—-Premises once let not ceasing to be tntended 
to be let by landlord wishing to occupy them 
himself—Requisition of premises. 

- Under the Bombay Land Requisition Act, 
1948, the power of Government to ea 
requisitio. order is restricted tp premises 
situated in the area-referred to in the Act and 
which premises become vacant. Hence, in 
order to justify an order of requisition the 
Government have to satisfy the Court that 
there was a mean in a building or a part of 
the building whi 
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BOMBAY LAND REQUISITION. ACT, 
S. 4 (3}{Contd.) 


intended to be let and that such a building was 
situa TEn in an area to which the Act had been 
a , 

tenant, protected by a statute in the 
possession of demised premises, is a statutory 
tenant, It is a personal right of the tenant, 
and, not a right which he can assign or deal 
with. It does not create the relationship of 
landlord and tenant between him and the 
landlord. : 

The term “let” used in s. 4(3) of the Bombay 
Land Requisition Act means that the nature 
of possession is such as to create in the person 
to whom the building is let an interest in 
property, If a building or a part of a building 
is let to a person, he is a tenant quae the 

rson who let the building or part of the 
þa to him, and if the relationship of 
landlord and tenant is absent and if no interest 
in property is created in the person who is in 
possession of the building, the building or part 
of the building cannot be said to be let to him. 

The word “Intended” in the expression 
“intended to be let” in s. 43) of the Act 
imports & volition on the part of the landlord. 
But, that volition cannot be a fluctuating or an 
ambulatory volition. If a volition is once 
ag a y the owner or the landlord quae 
a building, that volition becomes an incident 
of the building itself, and it is not open 
then to the landlord by changing his intention 
from time to time to say that the icular 
building was not intended to be let. The 
expression “intended to be let” qualifies the 
building. It ia therefore a characteristic or an 


_incident of the building. Though that 
‘ characteristic or incident is to be determined 


by the volition of the landlord, it is not to be 
determined from time to time. In order to 
determine whether a building is intended to be 
let when it falls vacant, it is immaterial what 
the intention of the landlord was at that 
moment. What is material is whether the 
incident, viz. intended to be let, is attached to 
the building at the time when the vacancy 
takes place ; and whether a building is intended 
to be let or not is a question of fact to be 
determined by the circumstances of the case 
and the evidence in the case. 

When a flat is once let, it does not cease to be 
“intended to be let” merely because when the 
vacancy occurs the landlord expresses his inten- 
tion that he does not want to let it but wishes. 
to occupy it himself. 

STATE OF BOMBAY v. VIRENDRA. 
52 Bom. L. R. 627 (OQ. ©. J.) 


ane, (J), See Bomnay Land Requisi- 
TION Act, S. 43). 


52 Bom. L. R. 627 (O. C. J.) 


BOMBAY ORDINANCE III OF 1948. 
See Boxmay Insouvency Routes, 1910, 


R. 52-B. i 
~ 52 Bom. L. R. 189 (S. C.) 


BOMBAY PROHIBITION ACT (Bom. 
AXV of 1949), S. 11—Provtisions relating to. 
export and import intra vires—Secs. 39, 40(c) 
6&2, 53, 186(1)} (2), cls. (a) (b), and (f), 739(c) 
and Notification No. 10489 ultra vires— Word 
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BOMBAY PROHIBITION ACT, S. 11— 
(Contd.) 


“addict” not warrantied by provisions of Act— 
No justification for discrimination in tourist 
permits—Court not to sit in judgment on policy 
of Legislature—Government of India Act 
(26 Geo. V, c. 2). [ists TI and IDI, Sch. VII; 
Sec. 104—Court to reconcile various entries in 
Lists—Section 104 rarely 
Item 81 in List IE of the Government of India 
Act—Words “that is to say” are illustrative and 
not words of limtiatton—Item 31 excludes 
non-intoaicating drinks—Medicinal and toilet 
preparations whether intoxicating drinks-— 
Provisions regarding prohibition not ineatricably 
bound up with provisions of the Act— 
The whole Act not bad—-Doctrine of severability 
applied—Specific Relief Act {I of 1877), Sec. 46, 
conditions to be complied with. 

The legislative competence of the Provincial 
Legislature, so far as the Bombay Prohibition 
Act, 1949, is concerned, is to be decided with 
reference to List II And List III to Schedule 
VII of the Government of India Act, 1985. 
An attempt should be made to reconcile the 
various entries in the Lists, and in construing 
any particular entry the widest import is to be 
given to the language used by Parliament. 
It is the duty of the Court to make every effort, 
when a piece of legislation comes up before it 
for consideration, to find that power to legislate 
has been conferred upon the appropriate 
Legislature under one or the other entry in one 
of the three Lists. Section 104 of the Govern- 
ment of India Act which deals with residual 
powers of legislation is rarely to be resorted to. 
The Court has to lean towards a construction 
which supports the legislative competence of 
the Legislature rather than one which assumes 
that Parliament has overlooked a particular 
topic of legislation and has left it to be dealt 
with by the Governor General under s. 104. 
The impugned legislation should not be refer- 
able to one specific entry in the List. It is 
sutficient if legislative competence can be 
deduced from the relevant List or Lists taken 
as a whole. 

The Bombay Prohibition Act falls under 
Item 81, in List TI of Sch. VII to the Govern- 
ment of India Act, and the words “that is to 
say’ in that item should be construed as being 
merly illustrative and not words of limitation. 
The Provincial Legislature has ample authority 
to legislate regarding any aspect of intoxicating 
liquors or narcotic drugs. 

Item 81 excludes from the class of alcoholic 
drinks non-intoxicating drinks. Medicinal 
and toilet preparations containing alcohol 
which are found in Item 40(c) are neither liquor 
nor Intoxica drinks and therefore they are 
excluded from the scope of Item 81. 

Although the Legislature may while legislat- 
ing under Item 81 prevent the consumption 
of non-intoxicating beverages and also prevent 
the use as drinks of alcoholic liquids which 
are not normally consumed as drinks, they 
cannot prevent the legitimate use of alcoholic 
preparations which are not beverages nor the 
use of medicinal and toilet preparations con- 
taining alcohol. The Prohibition Act has 
gone beyond the scope of the directive principle 
of the State policy ilaid down in art. 47 of the 
Constitution inasmuch as it does not appear 
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to be resorted to— ` 


[voL. LII, 


BOMBAY PROHIBITION ACT, S. l1— 
‘Contd.) 


to have made adequate provision for allowing 
the use and consumption of intoxicating 
drinks for medicinal p : 

To the extent to which the Prohibition Act 
ppevents the possession, use, and consumption 
of non-beverages and medicines and toilet 
preparations containing alcohol for legitimate 
pu-poses the provisions are void as offending 
against art. 19(7) (f) of the Constitution even 
if they may be wi the legislative competence 
of the Provincial Legislature. 

The provisions relating to export and import 
in the Prohibition Act are intra vires of the 
Legislature. 

While the Court must always be vigilant to 
prevent any encroachment by the Legislature 
upon fundamental rights which have been 
gueranteed, it must also remember that it is 
not a third chamber sitting in judgment on the 
porey laid down by the Legislature and which 

ave been embodied in the legislation which it is 
corsidering. However repugnant any legisla- 
tion may be to the conception which the 
Court has of what is right and wrong, and 
however drastic the provisions of such legisla- 
tion may be, if it does not in fact contravene 
any of the articles of the Constitution which 
lay down fundamental rights, then it would be 
the duty of the Court to uphold such legislation. 
The line to be drawn between the powers 
of the Legislature and the powers of the Court 
may sometimes be indistinct and uncertain, 
but that a line exists must neYer be forgotten. 
The powers conferred upon the Courts of 
law by the Constitution are immense, but the 
very immensity of those powers must require 
of Courts a wise and unfailing restraint. 

Whenever a class of individuals is excluded 
from the operation of the law, it must be 
possible for the Court to say that there could 
be some reasonable basis for the exclusion of 
tha: class. 

There is no justification for discrimination 
in the issue of tourist permits, under r. 67 of the 
Bombay Foreign Liquor Rules, 1950, between 
cis a and Indian visitors from other 
provinces. 

There is no reason behind the provisions of 
g. 89 of the Prohibition Act which contemplate 
the issue of permits for the use or consumption 
of “oreign liquor for all persons found on 
cargo boats, warships, troopships, and military 
and naval messes and canteens. This classi- 
fication offends against art. 14 of the Constitu- 
tion and is void. 

Section 189(c) of the Prohibition Act is 
ulirc vires the Legislature and the Notification 
No. 10484, dated March 80, 1850, issued under 
that section is ultra vires of the Bombay 
Govərnment. The prohibition law does not 
deal with maintenance of public order, the 
security of the State, or the maintenance of 
supplies and services essential to the commu- 
nity and therefore the provisions of the law 
to the extent that they make it possible under 
3. 186(7) for a police officer to detain a person 
without being produced before a Magistrate 
for s period not ex ing fifteen days is void, 
apart from the question whether the Legislature 
was competent to enact this provision. Clauses 
(b) and (c) of s. 186(2) are void as offending 
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BOMBAY PROHIBITION ACT, S. 11— 
(Contd). 


against cls. (d) and (e) of art. 19, the right to 
move ughout the territory of India 
and to reside and settle in any part of the 
territory of India. n 

Section 28 (a) and (b) and s. 24(1) offefid 
against art. 19(7) (a) of the Constitution. | 

Clause (2) of s. 186(2) is void as offending 
against art. I1) (g) because the restrictions 
are not in the interest of general public. 
Clause ue is vold as it offends against art. 19(7) 
(f), it being too wide and enables the Govern- 
ment to prohibit or restrict the possession or use 
of any article. 

In leaving it to Government to issue permits 
in cases other than those provided for by the 
Prohibition Act, in permitting Government to 
vary or substitute conditions of the licence, 
and in permitting Government to exempt 
persons or classes from the provisions of 
Act, the Legislature was delegating to Govern- 
ment its own power of legislation which it 
cannot do. Sections 52 and 189(c) and s. 58 
to the extent to which it empowers the Govern- 
ment to vary or substitute any of the conditions 
provided by the Act for licences, permits, 
passes or authorisations granted under the 
Act are void on the ground that they constitute 
delegation of legislative powers. 

Insistence upon a medical certificate in the 
form that a person is an ‘addict’ is not war- 
ranted by the provisions of the Prohibition 
Act. The autherity which issues permits has 
only to be satisfied that the conditions laid 
down in s. 40(1) (b) are satisfied. 

The Prohibition Act is both an amending 
and consolidating Act and it contains provisions 
regarding Abkari law, Excise, ete., besides 
provisions with regard to prohibition. The 
poen with regard to prohibition are not 

bly bound up with the provisions with 

regard to other matters that the Legislature 

ip dealt with in the Act. The Act as a whole 

is therefore not bad. The doctrine of sever- 

ability can be considered under art. 18(1) 

of the Constitution. 

Fram BALSARA V. STATE OF BOMBAY. 

52 Bom. L. R. 799 (F. B.) 


~‘ 


——_—_-§. 23. See BOMBAY PROHIBITION 
Act, 8. 11. 52 Bom. L. R. 799 (F. B.) 
———-§. 24. See Bompay PROHIBITION 
Act, S. 11. 52 Bom. L. R. 799 (F. B.) 
————_8S. 39. See Bompay PROHIBITION 
Act, S. ll. 52 Bom. L. R. 799 (F. B.) 
—— S, 40. See BOMBAY PROHIBITION 
Act, §. 11. 52 Bom. L. R. 799 (F. B.) 
——S. 52. See Bomsay PROHIBITION 
Act, S. 11. 52 Bom. L. R. 799 (F. B.) 
ag, 53. See Bomnay PROHIBITION 
Act, 8. 11. 52 Bom. L, R. 799 (F. B.) 
——S. 65. See PENAL Cone, S. 71. 


52 Bom. L. R. 788. 


————8. 65(f}—Offence under Act triable 
summarily—Offences triable by any Magistrate 
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BOMBAY PROHIBITION ACT, 8. 65(f)}— 
(Conid.) 


even if not ly empomered—Criminal 
Procedure Code (Act V of 1898), Secs. 260, 261, 
262 (2)}—Lýmü of term of imprisonment which 
can be passed. 

A person charged with an offence, punishable 
under s. 65(f) of the Bombay Prohibition 
Act, 1949, can be tried summarily, as provided 
in s. 116 of the Act, by any Magistrate, who is 
competent to try it under the second schedule 
of the Criminal Procedure Code, 1898, even if 
such Magistrate is not specially empowered to 
try cases summarily as provided in s. 260(1) (b) 
of the Code. In such a case, the Magistrate 
is competent to award the sentence prescribed 
by s. 65 of the Act, and is not confined to pass a 
sentence of imprisonment for a term not exceed- 
ing three months, as required by s. 262(2) 
of the Code. 

Magistrates, who are empowered under 
ss. 260 and 261 of the Criminal Procedure 
Code, can try summarily only the offences 
mentioned in those sections. They cannot try 
any vic offence in a summary manner, 
unless tha wer is given to them by some 
other provision of law. 

EMPEROR v. Nansi BHALJI, 52 Bom. L. R. 321, 
————§.66. See Pena Cone, S. 71. 
52 Bom. L. R. 788. 


——S. 116. - 

Section 116 of the Bombay Prohibition Act, 
1949, deals only with the mode of trial. It 
does not curtail the ordinary powers of 
Magistrates to take cognizance of and try 
offences. It authorises all Magistrates to 
follow the summary procedure while trying 
offences under the Act. 

EMPEROR 0. NARJI BHALJI. 
52 Bom. L. R. 321. 


———_§. 136. See Bommay PROHIBITION 


Act, S. 11. 52 Bom. L. R. 799 (F. B.) 
———S. 139. See ,Boxmay PROHIBITION 
Acr, S. 11. 52 Bom. L. R. 799 (F. B.) 


BOMBAY PUBLIC SECURITY MEA- 
SURES ACT (Bom. VI of 1947), S. 2—Order 
made under $. 2(1) (c)\—Failure to gice bond— 
Whether such failure a contravention of order 
within s. 2(6). 

The words “contravenes any order made 
under this section” in s. 2(6) of the Bombay 
Public Security Measures Act, 1947, mean the 
contravention of what the order in substance 
asks a person to do or not to do, and does not 
include the contavention of the order requiring 
the person to give security. 

GOVT. OF BOMBAY v. LAXMAN. 
52 Bom. L. R. 226. 


————_§. 2(1)(b)—Order — Satisfaction of 
detaining authority to be proved—Plea of not 
guilty amounis to challenging of order—Indian 

ence Act (I of 1872), Sec. 114—Presumplion 
as to offictal acts. 

In the case of an offence under s. 2(7) of the 
Bombay Public Security Measures Act, 1947, 
the burden lies upon the prosecution to esta- 
blish every ingredient which goes to constitute 
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BOMBAY PUBLIC SECURITY MEA- 
SURES ACT, S. 2 (1)(t}—(Contd.) 


the offence, the most important of which is 
that the detaining authority was satisfled as to 
the matters set out in the section hefore the 
order is made. It is not sufficient to tender the 
order which states that the detaining authority 
is satised. The detaining authority must 
ely into the box and make that statement on 
oath in order to enable the accused to challenge 
that statement, if so advised, in cross-examina- 
tion. The satisfaction is not that of the 
Court. The law has left it to the detaining 
authority to be satisfied ; and the least that the 

rosecution can do is to prove that the detain- 
lig authority was satisñed. 


When an accused person pleads not guilty to 
the charge of having contravened a valid 
order, the validity of the order is challenged 
by the plea itself. In order to convict the 
accused the prosecution has to establish in such 
a case the validity of the order. It is not 
necessary for. the accused expressly to state 
that he challenges the validity of the order. 
EMPEROR v. BHIKU. 52 Bom. L. R. 223. 


Ezternment order, validity of. 

An order of externment passed under s. 2(1) 
(b) of the Bombay Puolic Security Measures 
Act, 1947, is void under art. 18(7) of the 
Constitution of India as being repugnant to the 
fundzmental rights of freedom granted by 
art. 19(7) (d) or (e) of the Constitution. 

So held by (Chagla C. J. and Baodekar J., 
Shah J., dissenting). j 
EMPEROR V. JESHINGBHAI. 

52 Bom. L. R. 544 (F. B.) 


————-§. 2(A1), (1)ʻa)—Order of detention 
made bona fide—Order made for collateral 
purpose—Detention for conducting investigation 
into offence—Whether such detention valid. 

An order of detention under the Bombay 
Public Security Measures Act, 1947, can only be 
justified in a Court of law provided it is made 
bona fide. An order cf detention cannot be 
made for an ulterior motive or for a collateral 
purpose. The detaining authority must only 
consider the objects for which the Act was 
passed, and the only consideration which must 
weigh with the detaining authority is p»blic 
safety, maintenance of public order, and the 

reservation of peace and tranquillity in the 

vince of Bombay. If in making the order 

its mind is influenced by any consideration 

extraneous to the Act, the order is bad and 
cannot be upheld. 

When an order is considered as made mala 
fide, it does not mean that the detaining autho- 
rity had anv improper motive. An order is 
made mala fide when there is malice in law 
although there may be no malice in fact. 
The malice in law is to be inferred when an 
order is made contrary to the objects and 
purposes of the Security Act or when the 
detaining authority permits itself to be in- 
fluenced by considerations which he ought not 
to permit. 

It is not permissible to the authorities, 
under the cloak and guise of the Bombay Public 
Security Measures Act, to override the ordinary 
criminal law of the land and to deprive the 
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BOMBAY PUBLIC SECURITY MEA- 
SURES ACT, S. 2(A1), (1)(a)—(Contd.) 


subjects of the safeguards provided under the 
law. 

The alternatives open to the ven authori- 
ties are very clear. When an offence has been 
confmitted, the police authorities may investi- 
gate it, in which case they must comply with 
the Provisions of the law with regard to investi- 
gaticn; or they may feel that the detention of 
the accused is more essential in the interests of 
the State, and what is more important is what 
he is likely to do rather than what he has already 
done, in which case it would be open to them 
to detain him under the Security Act. But 
they cannot pursue both the rights at the same 
time They cannot detain a person under the 
Security Act and at the same time ca on 
Investigation against him without providm 
him vith the safeguards to which he is entitled 
under the law. 

The powers of the detaining authority under 
the Security Act are very wide. Government 
can detain a person even though the grounds 
clearly disclose that he could have been prosecu- 
ted under the ordinary criminal law with regard 
to those very unds. The detaining autho- 
rity may detain a person although a criminal 
Court has acquitted him in respect of the very 
charge for whichhe is being detained under the 
Security Act. 

Hence, when the detaining authority makes 
up its mind to detain a person who is alleged 
to have committed an offences the detaining 
authority has made up its mind, and it is not 
permissible to it to investigate the offence 
while still keeping the person under detention 
and not complying with the provisions of the 
law with regard to investigation. It is open to 
the detaining authoirity to carry on an investi- 
gation into the offence provided that it submits 
to th2 provisions of the law in this respect. 

Further, when once it is found that while a 
person is under detention a secret investigation 
is carried on into commission of the offence, 
the only rensonable inference which the Court 
can draw is that the order of detention was 
made for a collateral or ulterior purpose. If 
an extraneous circumstance influences the 
making of the order, the order can never be 
said to have been made bona fide. Even if 
the cetaining authority was satisfied, still in 
the eye of the law it is an order which was 
made for a collateral purpose, itis made mala 
fide, and it cannot be sustained in a Court of 
law. 

MALEDATH MALYALI v. Comr. oF POLICE. 
52 Bom. L. R. 268 (F. B.) 


———_-§. 9A—Order under s. 94, whether 
executive or jfudicial—Writ of certiorari— 
Government sole judge of nature and neccssity of 
action to be taken—Purpose of action fo be 
objectively established—Consiructicn of statute— 
Legislature using different language—Court, 
duly of, to carry out object and purpose of - 
legisiction. 

An order issued by the Government of Bom- 
bay under s. 9A of the Bombay Public Security- 
Measures Act, 1947, is not an executive order 
but a judicial or a quasi-judicial order against 
which a writ of certiorari can be issued. 

In enacting s. 9A of the Act, the Legislature 


“ 
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BOMBAY PUBLIC SECURITY MEA- 
SURES ACT, S. 9A—(Contd.) 


has left it to the satisfaction of the Provincial 
Government as to the nature and necessity 
of the action to be taken, but as far as the 


purpose for which action has to be taken it has, 


not chosen to leave it to the subjective deter- 
mination of the Provincial Government, but 
has provided that the purpose must be objec- 
tively established and must be a condition 
precedent before Government can take the 
action contemplated by the section. 
Rameso Tuareg v. Prov. or B’Ray. 

52 Bom. L. R. 62 (O. G. J.) 


BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT 
(Bom. LVII of 1947), S. 4(1)—“Belonging io,” 
meaning of—Plot of land leased from Trustees 
of the Port of Bombay—House built on such 
land-—Lessee owner AS ii u in ejectment 
ainst tenani o ildi uit governed 

nt Act—Transfer of Property Act {IV of 1882), 
See. 108(h)—Lessee—Removal of  fixtures— 
Right of tenant. : 

The words “belonging to,” in s. 4{1) of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, import a concept of owner- 
ship. They mean very much the same thing as 
“of the ownership of,” though not necessarily 
“of the absolute ownership of.” 

LAXMIPAT SINGHANIA V. LARSEN. 
52 Bom. L. R. 688 (O. G. J.) 


———-——S, 5(8). 

Where a person leases a building site from 
the Trustees of the Port of Bombay for a period 
of-99 years and builds thereon a house, the flats 
in which he rents to tenants, each such flat is 
“premises” as defined in s. 5(8) of the Bombay 
Rents, Hotel and Lodging House Rates Control 
Act, 1947. A suit in ejectment by the owner 
of the building is not exempted from the 
operation of the Act by its s.4{7). Sucha suit, 
therefore, must be brought in the Bombay 
Court of Small Causes and not in the High 
Court. 

LAXMIPAT SINGHANIA 0. LARSEN. 
52 Bom. L. R. 688 (O. CG. J.) 


— S 12(1)—Ejectment suit—Consent 
decree before coming into force of the Act— 
Contractual tenant—Tenant entitled to protection 
of 8. 12(1). 

On June 11, 1947, while the Bombay Rents, 
Hotel Rates and Lodging House Rates 
Control Act, 1944, was in force, an ejectment 
suit ended in a consent decree, whereby the 
tenant (defendant) admitted that he was a 
monthly tenant and agreed to deliver possession 
of the demised premises to the plaintiff on 
January 31, 1948, and to pay rent every month 
till the expiry of that period. .On February 18, 
1948, the Bombay Rents, Hotel and Lodging 
House Hates Control Act, 1947, came into 
force, repealing the Act of 1944. On February 
16, 1948, the plaintiff applied to execute the 
decree by taking possession of the property, 
when the defendant pleaded the protection 
afforded by s. 12(1) of the Act of 1947 :-— 

Held, that, by virtue of the consent decree, 
the defendant became g contractual tenant 
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BOMBAY RENTS, HOTEL. AND 
LODGING HOUSE RATES CONTROL 
ACT, S. 12(1}—(Conid.) 


of the plaintiff and was entitled to claim the 
benefit of s. 12(1) of the 1947 Act. 
GuUBUPADAPPA U. AKBAR. 

52 Bom. L. R. 143. 


i, 19, See CONSTITUTION or INDIA, 
Art. 184. 52 Bom. L. R. 534, 


am, D Relief Act (I of 
1877), Sec. 9--High Court—Transfer of suit— 
Whether suit under s. 9 can be iransferred to ` 
Small Causes Court. 

A suit by a tenant to recover possession of 
demised premises from his landlord, brought 
urder s. O of the Specific Relief Act, 1877, 
does not fall within the purview of ss. 28 and 50 
ofthe Bombay Rents, Hotel and Lodging House 
House Rates (Control) Act, 1947, and if filed 
in the High Court cannot be transferred to the 
Presidency Small Cause Court in Bombry. 
SHIAVAX CAMBATTA `U. SUNDERDAS. 

52 Bom. L, R. 381 (0. G. J.) 


meS in ejectmeni—Appea:. 
Section 28 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, 
includes within its jurisdiction, all suits and 
proceedings where the trial Court has to consider 
the claims or questions arising out of the 
Act, and it makes no difference whether such 
claim or question arises from the allegations 
made in the plaint or those made in the written 
statement. An appeal lies under s. 29 of the 
Act against a decree or order made in the suit 
whether it is in favour of the plaintiff or 
against him. 
EBRAHIM v. ABDULLA. 52 Bom. L, R. 897. 
~~, 29, See BomBay Rents, HOTEL 
AND Lopare House Rares CONTROL Act, 
S. 28. 52 Bom. L, R. 897. 


nS. 50. See Bompay RENTS, HOTEL 
AND Lopera House Rares (CONTROL) ACT, 


S. 28. 52 Bom. L. R. 381 (O. C. J.) 
BOMBAY TENANCY ACT (XXIX of 
1939), S. 2A. 


Section 2A of the Bombay Tenancy Act 
shows that where a person in possession of the 
land shows that he isin lawful possession, he is 
entitled to have the determination of the ques- 
tion as to whether the person who claims to 
be a tenant is or is not a tenant by the 
Mamlatdar or the Collector or the Provincial 
Government, and not by the civil Courts. 

It is a general principle of the common law 
of England, which has been followed in India, 
that no statute shall be construed so as to 
have a retrospective operation unless its 
language is such as plainly to require that 
construction. This means that when the effect 
of the adoption of what may be called the literal 
construction would be to take away a vested 
right, the Court will be slow to accept such a 
construction and insist upon its being satisfied - 
that that was the intention of the Legislature. 
Supkya RAKJI y, MAHAMMED. 

i 52 Bom. L. R. 123. 


924 


BOMBAY TENANCY ACT, S. 17 
—Retrospective ation—Tenant in lawful 
possession of —Tenant holding over—De- 
cree of eviction—Tenant can apply to Maem- 
laidar under the <Act—Civil ris have 
no jurisdiction to determine tenants’ rights 
—Consiruction of statute. 

Section 17 of the Bombay Tenancy Act, 
1989, does not apply to cases in which a decree 
has been obtained by a landlord before the 
Act was ; 

SUDKYA RAMJI v. MAHAMMED. 
52 Bom. L. R. 123. 


—S. 24( 14). 

There are no clear words used in s. 24(14) 
of the Act showing a plain intention to give 
the section a ‘Tetrospective operation, much 
less such a retrospective operation as to affect 
rights vested not only before an action is 
instituted, not only while the action is pending, 
not even while as a result of the decree obtained 
an application for execution ig made, but as 
a matter of fact after an order was obtained in 
execution that a party shall immediately be 
pees into possession of property. 

UDEYA RAMJI vu. MAHAMMED. 

52 Bom. L. R. 123. 


Sec Com- 


CALLS on shares ina st oa oe 
om. L. . 


PANIES ACT, S. 156. 52 


CERTIFICATE of leave to appeal to 
Supreme Court. See CONSTITUTION OF INDIA, 
Art. 184. 52 Bom. L. R, 534. 


CERTIORARI, writ of. 

An order issued by the Government of 
Bombay under 3. 9A of the Bombay Public 
Security Measures Act, 1947, is not an executive 
order but a judicial or quasi-judicial order 
against which a writ of certiorari can be 
issued. 

Ramesh THAPER v. Prov. or B’BAY. 
52 Bom. L. R. 62 (O. C. J.) 


— Writ of. 

The very basis of a writ of certiorari is that 
the order challengel must be a judicial or a 
quasi-judicial order and the authority passing 
the order must be disharging judicial functions. 
It is only when the Court is satisfied that the 
authority is acting in excess of jurisdiction or is 
exercising jurisdiction not vested in it or is 
refusing to exercise jurisdiction which is vested 
in it or in the exerzise of its jurisdiction it is 
acting with material irregularity, for instance, 
violating the rules of natural justice, that the 
Court would issue the prerogative writ of 
certiorart. An administrative order cannot be 
corrected by a writ of certiorari. 

In issuing prerogative writs the power of the 
Court will not be lightly exercised now as 
before. If in anappropriate case the funda- 
mental rights of a citizen are violated or 
affected, the Court will not be reluctant to 
exercise the jurisdiction which is conferred 
upon it. The Court will, however, of its own 
motion put limitations upon its own powers. 
Ordinarily, the Court will not exercise its power 
under art. 226 in a matter which it cannot deal 
with judicially, nor would it take notice of 
anything which it cannot take notice of judici- 
ally, nor would it’ interfere with the action of 
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an executive officer unless it is satisfled that 
that executive officer is under an obligation to 
dd something or to forbear from doing some- 
thing. 
ẸMPEROR 0. JESHINGBHAI. 

52 Bom. L. R. 544 (F. B.) 


CHEQUES, collection of, by a bank, 
See BANE. 52 Bom. L. R. 507. 


CIVIL PROCEDURE CODE (dc V of 
1308), S. 11—Res judicata as between co- 
defendanigs in previous suit—Condilions for 
application of doctrine. 

The conditions for the application of the 
doctrine of res judicata as between parties who 
have been co-defendants in a previous suit are 
that there must be (1) a conflict of interest 
between the co-defendants, (2) the necessity 
to decide that conflict in order to give the 
plaintiff the appropriate relief, and (8) a 
d2cision of that question between the co- 
d2fendants. The doctrine may apply even 
though the party, against whom it is sought to 
enforce it, did not in the previous suit think 
ft to enter an appearance and contest the 
question subject to this qualification that, if 
such a party is to be bound by a previous 
judgment, it must be proved clearly that he 

d or must be deemed to have had notice 
that the relevant question was in issue and 
would have to be decided. 

CHANDU LAL v. KHALILUR RAHAMAN. 
52 Bom. L. R. 469 (P. G). 


———S, 13, See Civi Procepurse CODE, 
1308, S. 20. 52 Bom. L. R. 660. 


—S. 20— Foreign Court—Decree—Decree 
passed ex parte —Defendant not residing wilhin, 
nor submitting to, jfurisdiction—Ezecution of 
dzcrce—Indian State—Merger of State into 
India—Effect of—Whether foreign decree ceases 
ic be such—Appeal Court—Subsequent event, 
cognizance of. 

Under s. 20(c) of the Civil Procedure Code, 
1308, a Court in India cannot disclaim jurisdic- 
tion against a non-resident foreigner, if the 
plaintiff’s cause of action, wholly or in part, 
arises within its jurisdiction. 

It is, however, open to a Court executing a 
foreign Court’s decree to enquire whether the 
foreign Court had jurisdiction to pass the 
decree. A decree pronounced by a Court of 
a foreign State in a personal action tn absentem, 
the absent party not having submitted himself 
to its authority, is a nullity. 

In such a case, the judgment-debtor has the 
same defences open to him as if he were sued 
on a foreign judgment, te. those arising under 
8. 18 of the Civil Procedure Code. 

A decree was passed by the Belgaum Court 
(in British India) in a personal action against 
a permanent resident in the Jamkhandi State 
inr absentem. The execution of the decree 
was transferred to Jamkhandi Court. Later, 
the Jamkhandi Court merged into the State 
o? Bombay. A question arose, whether after 
the merger the Jamkhandi Court could treat 
the Belgaum Court as a foreign Court, and test 
the validity of its decree as a foreign decree :— 

Held, that the subsequent merger prevented 
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the Belgaum Court from being a foreign Court, 
and that its decree ceased to be a foreing 
decree. 

CHUNILAL 0. DUNDAPPA. 52 Bom. L. R. 660. 


———S. 47—Indian Limitation Act IX of 
1908), arts. 12, 142—Decree—Eecutton—Auc- 
tion sale of property not included tn decree— 
Whether such sale is nullity—Limttation. 

In a suit by defendant No. 2 to enforce a 
mortgage by the plaintiff of 8 gunthas of land 
out of a survey number comprising 16 gunthas, 
a decree was passed for sale of the mortgaged 
property. In execution of the decree the 
whole of the survey number was put up for sale 
and purchased by defendant No. 1 on A 
81,1982. A certificate of sale was iss on 
November 28, 1982. On March 24, 1945, the 
plaintiff sued to recover possession of the 
remaining 8 gunthas of land on the basis that 
he was the owner, while defendant No. i 
contended that the suit was barred by s. 47 and 
O. XXI, r. 92, of the Civil Procedure Code, 
1908, and also under arts. 12 and 142 of the 
Indian Limitation Act, 1908 :— 

Held, negativing the contentions, (1) that 
s. 47 of the Code did not apply, as defendant 
No. 1, the auction purchaser, was neither a 
party to the suit in which the decree was 
passed nor was he a representative of the 
decree-holder ; 

(2) that the sale of the additional 8 gunthas, 
not covered by the decree, being a nullity, 
there was no bar Of O. XXI, r. 92, of the Code ; 

(8) that the sale being a nullity, art. 12 of 
the Indian Limitation Act, 1908, did not apply : 

(4) that, on the facts, the suit was not 
barred under art. 142 of the Act. 

Ram GANU v. HARI SAMBHU. 
52 Bom. L. R. 358. 


——8. 66—Suit by teal owner of property 

j his benamidar purchaser at court- 
sale—Certificate issued in name of purchaser— 
Whether suit maintainable—Consiructton of 
statute. 

Section 66 of the Civil Procedure Code, 
1908, is more a weapon of defence than a 
weapon of offence. It is a section which a 
Court purchaser can avail himself of as a 
defence against a suit for possession by the 
Teal owner. He cannot avail himself of this 
section in order to file a suit against the real 
owner who is in possession. He may even file 
a suit for a declaration that he is not the real 
owner but that someone else is. 


Hence, a suit by the real owner to recover . 


possession of property on the allegation that he 
was recently disposessed by the defendant 
who was his benamidar at the court-sale and 
in whose favour a certificate of sale was issued, 
is barred by s. 66 of the Code. 
RaNCHHODDAS V. MANGA BHIKA. 

52 Bom. L. R. 286. 


—_———-S. 86—Sutt against Prince— Consent 
of Crown Representatioe—Whether Court can 
go behind consent—Contract Act (IX of 1871} 

. See. 69-—Voluntary payment" erson who iy 
interested in the of money” —“‘Bound by 
lam to —Transfer Property Act (IV of 
1882), Sec. 55(1)(g)}—S Liability of vendor 
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CIVIL PROCEDURE CODE, S. 86— 

(Conid.) 
to pay munici a taxes—Bombay City Municipal 
Act (Bom. of 1888), Sec. 146—Payment of 
taxes—Liabiltty of occupier to pay taxes. 

Under s. 86 of the Civil Poetic Code, 
1908, the test for the Court to determine 
whether a Prince is rightly impleaded before 
it is the existence of the consent of the Crown 
Representative duly certified by the signature 
of the political secretary. It is no part of 
its function to try by its process the question 
of fact whether any of the conditions required 
for the giving of his consent existed, or even 
the question whether it had appeared to the 
Crown Representative that one or more of 
them did exist. The certified consent is in 
all ordinary cases conclusive evidence that it 
did so appear. 

On October 1, 1926, two textile mills issued 
debentures under a trust deed, of which 
defendants Nos. 2 and 8 were trustees. The 
entire issue was taken up by defendant No. 1. 
Under the powers reserved to them by- the deed 
defendants Nos. 2 and 8.entered into posses- 
sion of the mills in October 1988. In Sep- 
tember 1987, plaintiff No.1 purchased the mills 
from defendant No. 1; and on September 9, 
1987, defendants Nos. 2 and 8 handed over 

ossession of the mills to plaintiff No. 1. On 

ovember 29, 1987, plaintiff No. 1 effected 
sub-sale of the mills to a company, plaintiff 
No. 2, who took possession of the mills on 
behalf of plaintiff No. 1. Meanwhile, on 
October 7, 1987, the Bombay Municipality, 
within whose limits the mills were situated, 
called upon plaintiff No. 1 to pay municipal 
taxes on the mills, which were not paid from 
April 1, 1988. The solicitors of defendants 
applied to the Municipality and got the amount 
of taxes reduced, and never disputed the lia- 
bility of defendants Nos. 2 and 8 to pay the 
taxes. On December 8, 1988, plaintiff No. 1 
requested defendant No. 1 to make payment of 
taxes: but the letter was not answered or 
even acknowledged. The Se AE saving 
threatened le proceedings plaint 
satisfied the claim in full, on rae 28, : 
1989. On March 25, 1989, defendants Nos. 2 
and 3 executed a sale deed of the mills to 
plaintiff No. 2, and plaintiff No. 1 executed it 
as a confirming party. The plaintiffs next 
sued the defendants to recover the municipal 
taxes paid on the mills from April 1, 1988, to 
September 9, 1937 :— 

Held, (1) that defendant No. 1, having 
contracted to sell the mills to plaintiff No. 1, 
imposed upon himself the obligation imported 
by s. 55 (1) (g) of the Transfer of Property Act, 
1882, “to pay all public charges...... accrued 
due in respect of the property......and to 
discharge all the incumbrances on the property 
then existing,” that having so undertaken by 
his contract to clear off the outstanding taxes, 
defendant No. 1 defaulted on the obligation, 
and that he continued in his failure even 
afterwards ; 

(2) that on February 29, 1989,it being obvious 
that the Municipality were not going to wait 
any longer for recovering the taxes, plaintiff 
No. 1 was quite entitled at that date to treat 
defendant No. 1 as having repudiated his 
obligation, and to take what measures were 
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open to him (e g.. payment of the taxes him- 
self) to prevent the breach of contract by 
defendant No. 1 bringing about a forced sale 
of the purchased mills in realisation of the 
Municipality’s charges ; 

(8) that the agreement of November 29, 
1087, was an ordinary sub-sale, that it amount- 
ed to a contract to sell the mills which 

laintiff No. 1 had agreed to purchase, and that 
t nelther assigned nor contracted to assign his 
contractual rights under that agreement; 


(4) that the position on February 28, 1989, 
was that plaintiff No. 1 had failed in his duty 
to plaintiff No. 2, not the less because the cause 
of his failure was defendant No. 1’s breach 
towards him ; 


(5) that once it was conceded that defen- 
dant No. 1 had undertaken to plaintiff No. 1 
that he would clear off the taxes, it was neither 
- right in law nor just in practice that defendant 
No. 1 should be absolved from liability, 
merely because plaintiff No. 1 had not gone 
through the procedure of paying over to 
plaintiff No. 2 the sum of money which he 
would certainly have to make good to it 
unless it could obtain indemnity from defen- 
dants Nos. 1 to 8 direct; 


(6) that the payment made by plaintiff 
No. 2 was not vcluntary, that it was inter- 
ested in the payment. that defendant No. 1 
was bound by lew to pay, and that, therefore, 
under s. 89 of the Indian Contract Act, 1872, 
the act of payment by it gave to it a right of 
action against defendant No. 1 to obtain 
reimbursement of the sur so paid, and that as 
against defendant No. 1 both the plaintiffs 
had good. thous elternative, rights of action ; 


(7) that not only did the payment by 
plaintiff No. 2 exonerate defendant No. 1 from 
his contractual bond, but it exonerated 
defendants Nos. 2 and 8 from their liability to 
pay the taxes to the Municipality under s. 146 
of the Bombay City Municipal Act, 1888, and 
that, therefore, plaintiff No. 2 had an addi- 
tional right of recourse against defendants 
Nos. 2 and 8 under s. 69 of the Indian Contract 
Act, since its discharge of the outstanding 
taxes exonerated those defendants who were 
eat liable by virtue of the Municipal 

ct. 

GovVINDRAM SEKSARIA v. GO STATE. 
52 Bom. L. R. 450 (P. C.) 


—-_§. 100—Findings o 
appellate Court—Whether Hig 
tent to question such findings. 

In view of s. 100 of the Civil Procedure Code, 
1908, a High Court has no power in second 
appeal to question findings of fact reached by 
the first appellate Court which there was 
evidence to suppcrt. 


fact by first 
Court compe- 


Misr! LAL v. SURJI. 
52 Bom. L. R. 477 {P. C.) 
———_8. 109 (e) See CONSTITUTION 


OF INDIA, Art. 184. 52 Bom. L. R. 534. 


———— $S. 115—Criminal Procedure Code 
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(Act V of 1898), Sec. 485—Bombay Municipa! 
Boroughs Act (Bom. XVIL of 1925), Sec. 110— 
High Court-—-Revision—Ctoil Side—Criminal 
side—Practice. 

An application in revision against an order 
passed by a Magistrate under s. 110 of the 
‘Bombay Municipal Boroughs Act, 1925, les 
to the High Court on its civil side and not on 
its criminal aside. 

D’MONTE U. BANDRA MUNICIPALITY. 
52 Bom. L. R. 537 (F. B.) 


S. 153. . 
It is not open to a Court under s. 158 and 
O. VI, r. 7, of the Civil Procedure Code, 
1908, to allow an amendment which alters 
the real nature in controversy between the 
parties and involves the setting up of a 
new case. 
Kanna v0. Wacana. 
52 Bom. L. R. 498 (P. G.) 


0. I, r 8. 

A representative suit brought under the 
provisions of O. I, r. 8, cannot be allowed to be 
withdrawn under O. XXIII, r. 1, without the 
persons represented by the plaintiff heing 
zonsulted. ; 

Asian Asse., Co. v. MADHOLAL. 
52 Bom. L. R. 386 (O. G. J.) 


0O, I, r. 2—0mitsion to sue for one 
of two alternative reliefs—W hether plaintiff can 
Tie another suit for relief so omitted—Consiruc- 
iion. 

The operation ofO. TI, r. 2, of the Civil Pro- 
eedure Code, 1908, is confined to cases where the 
plaintiff is entitled to more than one relef in 
respect of the same cause of action and not to 
eases where he is entitled to sue for one relief 
out of many reliefs to which he may be entitled. 
Order II, r. 2, of the Code, therefore, creates 
a bar where only cumulative reliefs can be 
and are not asked for, and not where one of the 
swo alternative reliefs can be and is asked 
ror in the first suit. ; 
SHRIPAD U. SIDRAM. 52 Bom. L. R. 594, 
——_---O, VI, r. 7. 

It is not open to a Court under s. 153 and 
©. VI, r. 7, Civil Procedure Code, to allow an 
amendment which alters the real nature in 
controversy between the parties and involves 
the setting up of a new case. 

KANDA o. WAGHU. 
52 Bom. L, R. 498 (P. C.) 


0O, VI, r. 17— Amendment of plaint— 
PVhether Court can amend so that it discloses 
cause af actim. 

The power of the Court to allow amendment 
of peadings under O. VI, r. 17, of the Civil 
Procedure Code, 1908, is not restricted or 
controlled by the provisions ccn’ained in 
O. VII, r. 11, of the Code. It is, therefore, 
cpen to the Court to allow a plaint to 
be amended so that it should disclose a cause 
cf action. 

GAGANMAL RAMCHAND v. HONGKONG BANK. 
52 Bom. L. R. 377 (0. G. J-) 
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CIVIL PROCEDURE CODE, O. VII, r. 17. 
The Court may prevent the operation of 
QO. VI, r. 11, of the Civil Procedure Code, 1908, 
and may save the plaint being rejected by 
exercising its power under O. VI, r. 17, of the 
Code, and allowing the plaint to be amended. 
Whether in a particular case an amendment 
should be allowed or not must always he a 
question of the proper or improper exercise of 
the discretion by the Court. It cannot be 
said that when a Court allows an amendment 
of the plaint the Court is acting without 
jurisdiction. In that particular case the order 
of the Court may be attacked and successfully 
attacked and it may be shown that 
exercise of the disrection by the Court was not 
a proper discretion. 
GAGANMAL RAMCHAND v. HONGKONG BANE. 
52 Bom. L. R. 377 (0. G. J.) 


0O. IX, r. 2. See TRANSFER oF 
Property Acr, S. 58. 
52 Bom. L. R. 181 (F. B.) 


———0O, IX, r. 8. 

An order of dismissal passed under O. IX, 
r. 8, does not affect the merits of the case by 
determining rights or liabilities between the 
parties. All that a Court or a Judge does 
under the rule is to give effect to the provision 
of the law which requires him to dismiss a suit 
when the plaintiff is absent. He does not 
judicially determine the nmghts or merits of 
the questions before him. His dismissal is 
not based upon consideration that the plaintiff’s 

. suit is bad or that the plaintiff is bound to fail 
on the merits of the case. Itis merely because 
the plaintiff is not present at the date of the 
hearing that the Court dismisses the guit. 
MosaNLAL v. Bomsay Lire ete., Co. 

52 Bom. L. R. 375 (O. C. J.) 


——_—_———QO. XIII, r. 1—Admitting of public 
document in evidence—Diseretion of Court— 
Amendment of pleadings—-Sellting up new case 
~-Practice and ure. 

‘Under O, XIII, r. 1, of the Civil Procedure 
Code, 1908, the trial Court has a diseretion 
in the matter of admitting public records at a 
late stage of hearing in a case. While it is a 
wise exercise of the discretion to admit such 
evidence, the question must be decided in each 
ease in the light of the particular circum- 
stances. 


It is absolutely necessary that the 
_ determination in a cause should be founded 
upon a case to be found in the pleadings or 
involved in or consistent with the case thereby 
made. 


It is not open to a Court under s. 158 and 
_O. VI, r. 7, of the Civil Procedure Code, to 
allow an amendment which alters the real 
nature in controversy between the parties and 
Involves the setting up of a new case. 
_Kanpa ov. WAGHo. 

52 Bom. L. R. 498 (P. G.) 


-—— 0O. XXI, r. 91. See CIVIL PROCEDURE 
Copz, O. XXI, r. 92. 52 Bom. L. R. 112. 


| mma r 92 Civil Procedure Code (Act 
XIV of 1882), Sec. 815—~Decree—Execution— 
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‘Sale—Property sold not belonging to judgment- 


debtor—Sutt for refund of purchase money— 
Procedure for such sutti—Indian Contract Act 
(IX of 1872), Sec. 65—Contract discovered to be 
void —Obligaiion to return consideration money— 
Whether at Court sale guarantee of title assumed 


‘to be given. 


When an auction sale is not set aside under 
O. XXI, r. 92, of the Civil Procedure Code, 
1908, a suit by an auction purchaser at a 
Court sale for refund of purchase money from 
the judgment creditor on the ground that the 
judgment creditor bas no saleable interest in 
the property sold does not lie under the Code, 
though a sult for money had and received on the 
poe of total failure of consideration may _ 


Either under the Civil Procedure Code of 
1882 or under the Civil Procedure Code of 
1908 there is no implied warranty of title in 
the property sold at an auction sale in exe- 
cution of a decree. 

SANTIAPPA Y. Barnum Coor. Soc. 
52 Bom. L. R. 112, 


me DECREE, EXECUTION. 
52 Bom. L. R. 294. 


ma ee CIVIL PROCEDURE CODE, S. 47. 
52 Bom. L. R. 358. 


enn en YY, 93, See CIVIL PROCEDURE 
Copz, O. XXI, r. 92. 
52 Bom. L. R, 112. 


O XXU, r. 1. See TRANSFER OF 
PROPERTY Act, S5. 53A. 
52 Bom. L. R. 181 (F. C.) 


According to the Rules of the Bombay 
High Court, an order under O. XXII, T. 1, must 
be made in open Court, and not in Chambers. 

An order under O. XXIII, r. 1, cannot be 
made without hearing the other side. 

The defect of non-joinder of parties to a suit 
is not a formal defect contemplated by O. 
XXII, r. i. 
ASIAN ASSCE. Co. v. MADHOLAL. 

52 Bom. L. R. 386 (O. C. J.) 


So OP XXX, T. 9. 

Under O. XXX, r. 9, of the Civil Procedure 
Code, 1908, leave of the Court is not made a 
condition precedent to the maintainability of 
execution proceedings. All that the rule 
provides is that the Court shall not issue 
execution unless its leave bas been obtained. 
Hence, a darkhast may be filed and maintained 
without the leave of the Court, but ifthe decree- 
holder wants the assistance of the Court for 
the: issuing of execution, he cannot get that 
assistance unless the leave of the Court has 
been previously obtained. The Court contem- 
plated by the rule is not the trial Court but 
the Court executing the decree. The rule 


- gives the power to the Court before it gives 


the relief required by the decree-holder to 
order accounts and inquiries, but there is no 
obligation upon the Court so to do. The 
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Court may dispense with the accounts and 
inquiries and may give the relief asked for. 
THakansot SHAH vo. WAMAN. 

52 Bom. L. R. 205 (F. B.) 


CIVIL PROCEDURE CODE, O. XXXIV, 
r. 2. See TRANSFER oF PROPERTY ACT, 
S. 60. 

52 Bom. L. R. 482 (P. C.) 


$e, 3. See TRANSFER OF PROPERTY 
Act, S. 60 52 Bom, L. R. 482 (P. C.) 


O. XLI, r. 5 (1)—Appellaie Couri— 
Power to stay further proceedings in a caze— 
Registrar, Appellate Side, Bombay High Court— 
Power to stay proceedings-—-Bombay High Court, 
Appellate Side, Rules, 1536. 

Under O. XLI, r. 6 (7), of the Civil Procecure 
Code, 1908, the aac Court has the power 
to direct stay of further proceedings in the 
case appealed from. In thecase of the Bombay 
High Court, that power is delegated to the 
Registrar on the Appellate Side under r. 11 
m) of the Bombay High Court, Appellate 

ide, Rules, 1986. 
Ramarra MALLAPPA v. RUDRAGAUDA. 
52 Bom. L. R. 612. 


CIVIL SERVICES (CLASSIFICATICN, 
CONTROL AND APPEAL) RULES, r. 49. 
See PENAL CODE, S. 168. 

` 52 Bom. L., R. 648. 


COCOANUTS, skipment of, damage caused 
to, right of commission agent to sue. See 
COMMISSION AGENT. 

52 Bom. L. R. 703 (0. C. J.) 


COMMISSION AGENT-—Suit for damages 
—Payment of freight—Payment of insurance 
premium-— Loss of PEA at sea—Whetier 
commission agent entitled to sue for damages for 
loss—Policy of insurance—Conditton that claim 
should be made and proved within 40 days of 
the date of policy—Whether such condition a 
condition precedent. 

The plaintiff was employed as a commission 
agent to ship a cargo cf cocoanuts from Calicut 
to Bombay. He shipped the cargo on a 
country craft called Kerimi and paid the 
freight. He also took out, on April 21, 1948, 
a policy of insurance, which contained a 
condition: “no claim will be admitted unless 
properly made and proved within 40 days from 
the date hereof,” and paid the premium. 
The boat sailed on April 24, 1948, and sank 
on the journey with the cargo before it reachzd 
Bombay. The plaintiff intimated to the 
defendant insurance company the loss of the 
cargo on May 81, 1948. and later on on June 4, 
1948, furnished to the defendant details and 
made a claim for the value of the lost goods. 
On the defendant refusing to pay, the plaintiff 
filed a guit to recover the amount of the loss. 
At the trial, two questions were raised ; first, 
whether the plaintiff had an insurable interest 
in the goods sufficient to entitle him to main- 
tain the suit, and, secondly, whether the claim 
as made was barred under the condition in the 
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pclicy : 

Held, (1) that the plaintiff had an insurable 
inzerest in the goods at the time when the 
policy was effected as also on the date of the 
loss, as on account of his having paid the 
freight charges and insurance premia he was 
if the position of a bailee in respect of the 
cargo ; 

2) that the condition in the policy of 
insurance that the claim should be made and 
proved within 40 days of its date was not a 
condition precedent and meant only that the 
claim should be made with all reasonable and 
dus diligence ; 

(8) that the plaintiff was, therefore, entitled 
to succeed. 

"Where there is an authority given by the 
eee to the agent to effect an insurance 
n àis name, where the agent not merely carries 
out the instructions of the principal to effect 
the policy of insurance but incurs further 
liabilities as commission agent or as bailee 
in respect of the goods which have been s0 
entrusted by the principal to bim and incurs 
costs, charges and expenses in connection with 
the same which he would by reason of the 
agent’s lien or the bailee’s lien on the goods be 
entitled to recover as against and from the 

oods, he cannot be said to have no insurable 
interest in the goods in respect of which he 
effects the policy of insurance. 
Rast Karamsı v. Unique Moror Co. 
52 Bom. L, R. 703 (O. C. J.) 
e 





COMMON EMPLOYMENT, doctrine of. 
The Indian Employers’ Liability Act, 1988, 
was intended not to abolish the doctrine of 
common employment but rather to reduce 
its scope. 
GOVERNOR GENERAL Vv. WEILS. 
52 Bom. L. R, 448 (P. C.) 


COMMON LAW OF ENGLAND—Plea of 
autre fois acquit or autre fois convict. 

Under the common law of England a plea 
of atre fois acquit or autre fois contict can only 
be raised where the first trial was before a 
Court competent to pass a valid order of 
acquittal or conviction. 

waere. Whether s. 408 of the Criminal 
Procedure Code constitutes a complete 
Code in India upon the subject of autre fois 
acquit or autre fois convict, or whether in a 
proper case the common law can he called in 
aid to supplement the provisions of the section. 

YUSOFALLI NCORBHOY V. KING. 
52 Bom. L. R. 1 (P. G.) 


COMPANIES ACT (VIH of 1913), S. 38, 
—Cempany—Liquidation of compan Regis- 
ter of shareholders—List of contribulories—— 
Reciification of register—Rectification can be 
made only for acts or omissions of company— 
Frat-dulently or without sufficient cause— 
Default or unnecessary delay. 

Where there is no rectification of the re- 
gister of shareholders in a company, the 
liabLity of a member of the company to be 
ranked as a contributory in the event of its 
being wound up arises under s. 156 of the 
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Indian Companies Act, 1918. Such liability 
is not ex contractu but ex lege. It is by reason 
of the fact that the name of a certain on 
appears on the register of a company that he 
becomes liable as a contributory. In absence 
of rectification of the register a person named 
therein is a member of the company and as 
such his liability as a contributory is absolute 
under the section. 

A register of shareholders can be rectified 
only when the terms of s. 88 are satisfied. 
What one has got to establish under the 
section ig some omission on the part of the 
company. Itis not sufficient to contend orto 
prove that there was an omission on the part 
of the purchaser to get his name registered as 
a member of the company. One has to bring 
home to the company an omission which in 
law would amount to a sufficient cause within 
the meaning of s. 88 (a) or would amount to 
default or unne delay within the 
meaning of s. 88 (b). 

It is not sufficient to impute the knowledge 
with regard to the change of ownership of the 
shares either to the chairman of the board of 
directors or to the secretary of the company. 
Something more has to be established before it 
can be held that the company was in default 
in not making the necessary alteration in its 


register. 

Cases in which an application rectifying the 
Tegister can be made concern the acts or omis- 
sions of the company keeping the register. 
In thecase of an*omission by reason of the fact 
of a person having ceased to be a member not 
being entered on the register, it is necessary 
to show that default has been made or unne- 
cessary delay has taken place on the part of the 
company keeping the register. In all other 
cases, It igs enough to show that the name of 
some person is fraudulently or without sufficient 
cause entered in, or omitted from, the register 
kept by the company. In every case evidence 
must be directed to the acts or omissions of 


the company. 
MAHOMED oe ov. OFF. LIQ. 
52 Bom. L. R. 40 (O. G. J.) 


——S. 105C; Table A, Reg. 42— 
Increase of company’s capital— Issue of further 
shares—Whether whole issue to be offered to 
registered shareholders in one lot—Construction 
fe 105-C—Applicability of section—Whether 
section to be construed in Hight of Reg. £2. 
Under s. 105-C of the Indian Companies Act, 
1918, it is not necessary that the rs of 
a company must offer all the shares resolved 
to be issued in one lot to the shareholders on the 
ster of the company. 
he object of s. 105-C of the Indian Compa- 
nies Act, 1918, is to prevent discrimination 
amongst shareholders and prevent the direc- 
tors from offering shares to outsiders before they 
are Offered to the shareholders. So long as 
these two requirements are complied with, the 
action of the directors in selecting the time 
when they will issue the shares as also the 
proportion in which they should be issued is a 
matter left to their discretion, and it is not the 
province of the Court to interfere with the 
exercise of that discretion. This is subject to 
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the general exeception that the directors are 
not to act against the interest of the company 
or mala fide. 

Held per Mahajan J.—Under s. 105-C of the 
Indian Companies Act, 1918, the shares have 
to be offered to the existing shareholders as 
nearly as the circumstances would admit and 
the ~section has to be given a businesslike 
consiruction and should be construed libe- 
rally and the charge of contravention of s. 
105-C cannot be levelled against the directors, 
so long as they have not disposed of the 
unoffered balance contrary to the provisions 
of the section. 

Held Das J.—Section 105-C of the 
Indian Companies Act, 1913, becomes appl- 
cable only when the directors decide to in- 
crease capital within the authorised limit by 
the issue of further shares. 

Section 105-C of the Indian Companies Act, 
1918, cannot be construed in the light of 
Regulation 42 in Table A of the Act. 
NANALAL ZAVER V. Bom. LIFE Assce. Co. 

52 Bom. L. R. 745 (8. G.) 


—~——-8. 156. See Companres Ac, 
S. 38. 

52 Bom. L. R. 40 (O. C. J.) 

Company—Liqutdation— Winding-up 

order Court—Liabiltiy of coniributcry on 

call c by company—Enforcemcnt Ly liquida- 


tor of liability of contributory—Whether suit 
for debt competent—Whether liquidator can 
demand payment of call money—Staltulory 
ability of a to pay calls—Procedure 
to enforce such Hability—Nature of liability 
of coniributory—Power of Court to order pay- 
ment of debts by contributory—Power of Court io 
make calls—Indian Limitation Act (IX of 
1908), arts. 112, 120. 

The liquidator of a company filed a suit to 
recover as debt money payable by a contribu- 
tory as call made by the onpa peas to its 
liquidation in t of shares d by him. 
The suit as framed having been barred by limita- 
tion, the liquidator amended the cause of 
action in his plaint by alleging that on tfe 
win up order being made the liability of 
the defendant to pay the amount of the call 
became a statutory liability, which was not 
barred by the law of limitation : 

Held, that the suit looked upon as a suit to 
recover a contractual debt was barred -by 
limitation ; and that the suit looked upon as a 
suit to realise a statutory debt created by 
s. 156 of the Indian Companies Act, 1918, was 
not maintainable because no call in respect of 
the liabi was made by the Court, and in the 
absence of such call the statutory liability 
could not be realised by the liquidator. 

Where a company has been ordered to be 
wound up by a Court, it is the Court alone, and 
not the liquidator, that can make calls on 
the contributories. 

Section 159 of the Indian Companies Act, 
1918, merely specifies the nature of the liability 
of the contributory, the extent of which is laid 
down ins. 156, and further it lays down the 
point of time at which the lability of the con- 
tributory is crystallised. The nature of the 


980 


COMPANIES ACT, S5. 156—(Conitd.) 


liability is that it is a debt, and the point of 
time is the time which is specified in the calls. 
Though the sechon says, “calls made......by 
the liquidator,” it does not confer upon the 
liquidator any power to make a call. 

On a winding up order being made, the 
liability of a contributery to contribute to the 
assets of the company to the extent set out in 
s. 156 of the Act becomes an absolute lability 
which arises by reason of statute and not by 
reason of contract. 

‘The liability to pay calls which is a contrac- 
tual debt as between the shareholders and the 
company becomes a statutory liability to 
contribute to the assets of the company when 
the winding up order is made. Such liability 

` is not'confined tc the amount of the calls made 
‘and which were not paid. 


There is a clear distinction between debts 
due to the company which are contractual 
debts and debts duz to the company which are 
statutory debts by reason of s. 156. A 
liquidator is under no obligation to follow any 
particular procedure or to obtain the sanction 
of the Court in order to realise a contractual 
debt. If, however, the liquidator wants to 
recover a debt which is a statutory debt 
ereated by reason of 8. 156, he cannot recover 
it by any other method except by the mode 
laid down in s. 187. The reason for the 
distinction is that contractual debts constitute 
the assets of the company, and the assets of 
the company have gotto bereahsed by the 
liquidator on the company being wound up. 
The statutory liability cf a contributory under 
s. 156 is entirely a different matter. It is not 
to be realised in the ordinary course, but it is 
only to be realised after the Court has applied 
its mind to various zonsiderations laid down in 
s. 187. It is only when the Court is satisfied 
that a contributory should be called upon to 
discharge his statutory liability that the Court 
may make -a call and ask him to pay the 
liability. 

An order under s. 186 can only be made in 
“respect of contractual debts due by the contri- 
putory to the company. Jt has no reference 
whatever to the statutory liability created b 
a. 156, It is only those debts which a liqui- 
dator can realise by means of a suit that can be 
ordered to be paid by the Court under s. 186. 
Where, however, a claim by the liquidator 
on & contractual debt is barred by limitation, 
he cannot obtain an order under s. 186. 


Even though a call might have become 
time-barred prior to the order of a winding up, 
on the winding up the amount of the call wodld 
be part of the statutory liabıhty of the con- 
tributory to the company. The contractual 
debt would come to an end being already 
extinguished, but a new statutory liabilit 
would arise under s. 156. Whether the cal 
-are barred by limitation or not, under s. 156 
“they would stanc on the same footing, because 
to the extent of the unpaid amount on the 
shares of each contributory, the contributory 
would be liable to contribute to the funds of 
the company, but this liability would be subject 
to, governed by, and controlled by, s. 187. 
It could not be recov. red by an ordinary suit 
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a contractual liability, but the Court would 
kave to consider whether the contributory 
shculd be called upon to make any contribu- 
tion to the funds of the company or not. 
The decision of the Court would be controlled 
&y various considerations mentioned in s. 187. 

There is a clear distinction between an 
application made under s. 166 and an appli- 
cation made under s. 187. The former is to 
racaver a contractual debt, in respect of which 
the liquidator could have filed a suit. Jn- 
stead of Bling a suit he resorts to the summary 
procedure, in which the Court has not to 
consider the sufficiency of the assets or the 
extent to which the contributories should be 
called upon to contribute to the funds of the 
cormpany. The position under s, 187, however, 
is entirely different, as in that case the Court 
Eas to apply its mind to various other things. 

A liquidator has his own powers whether a 
call is within time or is barred by limitation. 
If the call is within time, he may file a suit or 

ceed under s. 186. If the call is barred 
ky limitation, he has to go to the Judge in 
Chamber under s. 187 and satisfy him that the 
position of the company is such that that call 
saguld be enforced by a call made by the 
Court in the winding-up proceedings. 
MAHOMED AKBAR V. Ass. BANKING CORP. 
§2 Bom. L. R. 559 (O. G. J.) 


——-_§, 159. See COMPANIES Act, S. 
154. 52 Bom. L. R. 559 (O. G. J.) 
m, 186. See Cosrpanres Act, S. 
154, 52 Bom. L. R. 559 (O. C. J.) 
H, 187. See. COMPANIES ACT, 
£.156. 52 Bom. L. R. 559 (O. C. J.) 


———TABLE A, REG. 42. 

Section 105-C of the Indian Companies 
A.ct, 1918, cannot be construed in the hght of 
Fegulation 42 in the Table A of the Act. 
MANALAL ZAVER V. Bom. LIFE Etc. Co. 

52 Bom. L. R. 745 (S. G.) 


COMPANY, Article, of assocfation-—Con- 
siruction of articles. 

The articles of association of a company 
provided, among other things, as follows :— 

“109. The number ofthe directors shall nct 
be Jess than three nor more than four. 

126. The company in general meeting may 
from time to time increase or reduce the number 
of directors, subject to the provisions of ss. 88A 
(7) and 88B (2) of the findian Companies] 
Act, and may alter their qualificaticn and may 
also determine in what rotation such increased 
oc reduced number is to go out of cffice. 


132. At the date of the adoption of these 
art:cles, Andrew Yule & Co., Ltd., are the 
managing agents of the company...... until they 
snall be removed therefrom by an extra- 
ardinary resolution of the company, passed at 
an extraordinary general meeting P 
convened for that purpose,......at whic 
persons holding or representing by proxy or 
power of attorney, not less than three-fourths 
af the issued ordinary capital of the company 
for the time being shall be present.” 
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At a general meeting of the company two 
resolutions were passed, by one of which the 
number cf directors was increased by appoint- 
ment of seven new directors in addition to 
the four then existing. The second resolution 
terminated the appointment of Andrew Yule & 
Co., Ltd.. as managing agents, and they were 
thereby forthwith removed from their office. 

In a suit the two resolutions were attacked, 
the firat on the ground that it could only have 

- been passed at a special, and the second by 
an extraordin resolution whereas the 
majority by which they purported to be passed 
was insufficient for those purposes and that the 
Tights Ba the minority had been illegally 


The High Court held that both the resolu- 
tions were invalid, the first on the ground that 
art. 126 was subject to the maximum preascri- 
bed by art. 109, which could only be altered by 
a special resolution: and the second for 
the reason that it was not passed as an ex- 
traordinary resolution at an extraordinary 
general meeting. 

On appeal :— 

Held, (1) that the first resolution was valid, 
for there .was no insuperable diMficulty in 
reconciling art. 109 with art. 126, elther by 
implying in the former some such opening 
words as “subject to art. 126” or implying in 
the latter some such opening words “not - 
standing anything contained in art. 109 ;” 

(2) that the power to increase or reduce 
the number of directors in art. 126 meant or at 
least included a power to increase a maximum 
without necessarily making specific appoint- 
ments or (subject to s. 88A (J)), to reduce the 
minimum. 

(8) that such a power carried with it the 
implication that, e.g., the vacancy created by 
an increase in the maximum might at the same 
time or subsequently be filled up by appointing 
an individual to fill it; 

(4) that the second resolution was invalid, 
since to treat it as effective would mean that 
the company could terminate the appointment 
of the managing agents by ordinary resolution 
contrary to art. 182 requiring an extraordinary 
resolution, which requirement was intended 
as a protection to a minority who were not to 
have the appointment terminated against their 
will unless particular majority voted in 
favour of it. 

RAMEISSENDAS v. SATYA CHARAN. 
52 Bom. L. R. 501 (P. C.) 


= CONSENT DECREE, undertaking given 
in a, breach of, constitutes contempt of Court. 


See CONTEMPT or Court. 
52 Bom. L. R. 363 (O. C. J.) 


CONSTITUTION OF INDIA, construction 
of, a 

In interpreting the Constitution Act the 
Court must attach importance to the legislative 
practice, because very often a Constitution Act 
embodies a great deal of practice with regard 
- to g particular legislation which has been built 
up in a country in the past. 

The views of Sir John Beaumont in Emperor 
. v. Dantes (42 Bom. L. R. 791) as regards the 
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validity of the Provincial legislation about 
possession of foreign liquor, are not reconcilable 
with the views of the Privy Council in Prafulla 
Kumar Mukherjee v. Bank of Commerce Ld., 
Khulna, (49 Bom. L. R., 568). 
EMPEROR V. KISHORI SHETTI. 

52 Bom. L. R. 30. 


—ART. 13—Bomtay District Police 
Act (Bom. IV of 1890), Sec. 46—Whether ss. 42, 
46 rendered vord ty Consiiiuiicn., 

Section 46 of the Bombay District Police 
Act, 1890, is not rendered void by art. 18 of 
the Constitution of India. .- 

EMPEROR U. ABDUL RABIMAN. 
. 62 Bom. L. R. 558 (F. B.) 


—— ART. 13(1). See GENERAL CLAUSES 
Act, S, 6. 52 Bom. L. R. 540 (F. B.) 


——ART. 19, See CONSTITUTION OF 
Inpa, ART. 18. 52 Bom. L. R. 558 (F. B.) 


—ART. 19, See BomBayY PROHIBITION 
Act, S. 1l. 52 Bom. L. R. 899 (F. B.) 


——ART. 191) (d) (e)—Fundamental 
rights—Right to reside anywhere in India— 
High Court—Power to issue high prerogative 
wriis—Bombay Publie Security Measures Act 
(Bom. VI of 1947), Sec. 2(1) (6)—Eazternment 
order, calidity of. 

An order of externment passed under s. 2(7)(b) 
of the Bombay Public Security Measures 
Act, 1947, is void under art. 18(7) of the 
Constitution of India as being repugnant to the 
fundamental rights of freedcm granted by 
art. 19(7) (d) and (e) of the Constitution. 

So held by Chagla C. J. and Bavdekar J., 
Shah J., dissenting. 

Under art. 19(5) of the Constitution of India 
the Legislature has been given the power to 
impose restrictions on the exercise of the rights 
conferred under art. 19(7) (d) (e); but those 
restrictions have to be reasonable restrictions. 
It is not for the Legislature to determine 
whether the restrictions are reasonable or not. 
It is for the Court of law to consider the 
reasonableness of the restrictions imposed upon 
the rights. “Reasonable” is an objective 
expression and its objectivity is to be deter- 
mined judicially by the Court of law. 

EMPEROR V. JESHINGBHAI. 
52 Bom. L. R. 544 (F. B.) 


—— ART. 22—-Prerentive Detention Act 
(IV of 1950}, Sec. 7(1) (2}—Particulars to be 
urnished to detcnue by detaining authoriiy— 

hether discretion to furnish such particulars 
left to detaining authority—-Non-disclosure of 
facts against public interest—Discretion vested 
in detaining authority when challengeable. 

Under art. 22(5) of the Constitution of India, 
as also under s. 7(1) of the Preventive Detention 
Act, 1950, it is incumbent upon the detaining 
authority to disclose all facts which would 
enable the detenue to make a representation 
against the order which has been passed 
depriving him of his liberty, and it would be 
for the Court to determine whether the facts 
disclosed are sufficient or not sufficient to give 
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the detenue the necessary opportunity to make 
the representation under sub-cl.(4) of the article 
or s. 7(Z) of the Act respectively. 

The exercise of the discretion vested in the 
detaining authority by sub-cl. (6) of art, 22 of 
the Constitution of India or s. 7(2) of the 
Preventive Detention Act, 1950, may be 
challenged on the ground that the discretion 
has been exercised arbitrarily, capriciously 
or male fide; but if the discretion is property 
exercised it is not fər the Court to sit in 
judgment on an opinion formed by the detain- 
ing authority that certain facts are not in the 
public interest to disclose. 

SUSHILA MADIMAN tv. Com, oF POLICE. 
52 Bom. L. R. 794. 


ART. 22(1). 
TENTION Act, S. 7. 


See PREVENTIVE DE- 
52 Bom. L, R., 856. 


____ART. 32(2). 
Invia, Art. 19(1) (8). 
52 Bom. L. R. 544 (F. B.) 


See CONSTITUTION OF 


—ART. 132. See CONSTITUTION oF 
INDU, ART. 184 (1) (ci. 52 Bom. L. R. 534. 


————_—-ART. 133. See CONSTITUTION oF 
INDIA, Art. 184. 52 Bom. L, R. 534. 


——ART. 13£1)(c)—Civil Procedure Code 
(Act V of 1998), Sec. 109\c)—Criminal case— 
Appeal to Supreme Court-——Certificate of fitness, 
principles for granting—Potnt cf law—~Construc- 
tion of seciton of Aci—Bombay Renis, Hotel and 
Lotging House Rates Conirot Act (Bom. LVII 
of 1947), Sec. 19. 

In deciding the question whether a certificate 
of fitness should be given, under art. 184 
(1) (c) of the Constitution of India, for appeal 
to the Supreme Court of India, there must 
be at least a substantial question of law, or 
considerations like those mentioned by Vis- 
count Simon L. C. ia Muhammad Nawaz v. 
Emperor (44 Bom. L. R. 8) or it should be a 
matter of t public importance. The mere 
fact that the petitioner raises a point which 13 
a point of law does not justify a claim for the 
certificate. 
EMPEROR 0. KING. 52 Bom. L. R, 534. 
—_—_——-ART. 226. 

Article 226 ‘of the Constitution of India 
confers upon the High Court jurisdiction to 
issue writs therein enumerated to the whole 
State in which it is situated. It confers powers 
upon the High Court to issue directions, orders 
or writs for the enforcement of any of the rights 
conferred by Part III which deals with funda- 
mental rights. It is not possible to read 
“directions, orders or writs,’’ as being ejusdem 
generis with what follows; because they refer 
to a larger category in which category is 
included writs in the nature of habeas corpus, 
mandamus, quo warranio and certiorari. It 
further confers upon the Court the power to 
issue not only writs in the nature of various 
categories specified in the article, but those 
writs themselves; and those writs or orders 
can be issued not only for the enforcement of 
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funcamental rights but for “any other purpose,” 
which was availed of by the High Court prior 
to tae enactment of the Constitution. 
EMEEROR V. JESHINGBHAI. 

: 52 Bom. L. R. 544 (F. B.) 


ART. 372. 


ne See GENERAL CLAUSES 
Act, S. 6. 


52 Bom. L. R. 540 (F. B.) 


——--—-ART, 395. See GENERAL CLAU- 
SES ACT, S. 6. 52 Bom. L., R. 540 (F. B.) 


CONSTRUCTION of articles of associa- 
ciation of a company. See COMPANY, ARTICLES 
OF ASSOCIATION. 52 Bom. L. R. 501 (P. G.) 


CONSTRUCTION OF DEED—Agreement 
sale of land—Freehold estate, meaning of. 

The term ‘freehold estate” means that 
estate in land which is not liable to terminate 
after a fixed period of time and in which the 
owrer has an estate as nearly as possible 
equivalent to absolute property. Its most 
important two attributes are heritability and 
translerability. 

AKBARALLY ESKI v. ANDRADE. 
52 Bom. L. R. 636 (O. C. J.) 


CONSTRUCTION OF STATUTES— 
Act repeaied—Act declared void, 

In substance and in its effect there is no 
difference between an Act which is repealed 
and an Act which is declared Void. 

In te KESHAY MENON. 
52 Bom. L. R. 540 (F. B.) 


Intention of Legislature. 

In considering any legislation, what the 
Court has to first look atis the true effect of 
that legislation. Jt has to consider what 
the Legislature was legislating about in sub- 
stamce and it Las also to determme whether in 
substance the subject-matter dealt with. falls 
within one of the items in the lists. 

EMPEROR V. KisHorRt SHETTY. 
52 Bom. L. R, 30. 


——--_-—Lepislature using different language. 
Where the Legislature. in dealing with the 
sare or similar subject, uses different language 
one must attribute to the Legislature the 
intention of meaning different things. 
Rawesa THAPER vo. Prov. or Bomuay. 
52 Bom. L. R. 62 (O. G. J.) 


The Indian Employers Liability 
Act, 1988, was intended not to abol sh the 
doctrine ofcommon employment but rather to 
reduce its scope. 
GOVERNOR GENERAL U. WELLS. 

52 Bom. L. R. 448 (P. C.) 


-Legislation pending suit. 

Where a statute is enacted pending an 
action as distinct from “after the date of the 
carse of action,” strong and distinct words 
are necessary to alter the vested rights of 
either litigant as they stood at the commence- 
ment of the action. 

Supkyva Rayi o. MAHAMMED, i 
52 Bom., L. R, 123. 
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CONSTRUCTION OF STATU TES-——Lepis- 
lature, language used- by. 

Where the Legislature, in dealing with the 
same or similar subject, uses different language 
one must attribute to the Legislature the 
intention of meaning different things. 

fn dealing with a legislation affecting the 
liberty of the subject or of the press, one must 
not lightly credit the Legislature with using 
different expressions without having carefully 
applied its mind to the necessity of using 

ifferent language. , 

It is the duty and function of the Court 
when it has a statute before It to see that the 
object and purpose of the legislation is not 
impeded or defeated, but rather by the con- 
struction it puts upon it the object of the 
Legislature is c out. 

RAMESH THAPER v. PROVINCE OF BOMBAY. 
52 Bom. L. R. 62 (0. G. J.) 


—--__—--Lefislature, powers of. 

Tt is not open to a Legislature, supreme and 
sovereign as it may be within its own Province, 
to delegate to any authority the power of 
legislation which has been entrusted to it 

„under the Constitution. It is solely the 

privilege of the Legislature to make laws. 
In exercising that privilege it may entrust 
subordinates and agents with the power to 
carry out its policy and to give effect to the 
legislation, but the subordinates and agents 
must act within the policy laid down by the 
Legislature. Į} cannot create a paralel or 
alternative law making authority. 

According to the constitutional law, there is 
a great distinction between the powers of the 
Imperial Parliament and the powers of a 
Provincial Legislature under the Government 
of India Act, 1985. The Imperial Parliament 
is supreme and sovereign in a sense higher than 
the Provincial Legislature. It possesses wider 
powers than the Provincial Legislature, and 
one of its attributes is that it can create law- 
making bodies which can pass laws which 
the Parliament itself can make. That attri- 
bute is not possessed by the Provincial Legis- 
lature. Therefore, supreme and sovereign 
within its own Province though the Provincial 
Legislature may be, it is still a creature of the 
Act, and under that Act its jurisdiction is 
confined to making of laws with regard to 
subjects contained in the seventh schedule. 
It has no power to permit any other authority 
to pass those laws, orin other words, it cannot 
delegate its own function of law-making to 
any other agency or authority. 

NAROTTAMDAS V. PHILLIPS. 
52 Bom. L. R. 591 (0. G. J.) 


-Particular Acts: Bombay Agri- 
cultural Debtors’ Relief Act. 

The mere fact that ‘or’ has been used in 
s. & (a) (iv) of the Act, in the definition of an 
individual debtor cannot be a ground for 


ignoring the plain words of a statute which . 


require that both the conditions provided 
under cl. (iv) should be satisfled. The con- 
a ‘and’ used in s. & (b) (iv) cannot 
n its context be understood to mean ‘or’. 
Anant DHARMA U. MANGALDAS. 

52 Bom. L, R. 678. 


Bombay Public Security Measures Act. 


inne 
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It is the duty and function of the Court 
when it has a statute before it to see that 
the object and purpose of the legislation is not 
impeded or defeated, but rather by the 
construction it puts upon it the object of 
the Legislature is carried out. 

RAMESH THAPER V. Prov. OF BOMBAY. 
52 Bom. L. R. 62 (0. C, J.) 


-———Bombay Tenancy Act, 1939. 
Section 17 of the Bombay Tenancy Act, 

1989, does not apply to cases in which a 

decree has been obtained by a landlord before 

the Act was passed. 

Supkyva RAMJI v. MAHAMMED. 

i 52 Bom. L. R, 123. 


m Civil Procedure Code, 1908. 

A section in a statute which contravenes a 
well-established principle of equity must be 
strictly construed. 

RANCHHODDAS v. Manoa Burma. 
52 Bom. L. R. 286. 


——_—_--_ Section, construction of. 

A section in a statute which contravenes a 
well-established pee of equity must be 
strictly construed. 

RaNcHHODDAS V. Manaa Buia. 


52 Bom. L. R. 286. 


m Taxing Act. 

The proper method of construing a statute 
which has different provisions is not to come 
to a conclusion that one part overrides another 
part of that statute, but to try and see whether 
different parts of the statute can be reconciled 
go as to present one complete picture. 
MOHANLAL V, COMR. I. T. 52 Bom. L. R. 445, 


Ultra vires. 

It is not correct to say that if a legislation is 
challenged or impugned, it must necessarily 
be held to be ultra mres with regard to the 
whole of the legislation. The Legislature may 
exercise its powers within its ccmpetence to 
the extent of a part of the legislation and it ray 
over-step those powers with regard to the other 
part of the legislation, and if these parts 
are severable, the Court will only hold that a 
part of the legislation is ultra vires and not the 
whole. The real question is whether what 
remains is so inextricably bound up with the 
part declared invalid that what remains 
cannot independently survive or, as it has 
sometimes been put, whether on a fair review 
of the whole matter it can be assumed that the 
Legislature would have enacted what survives 
without enacting the part that is ullra vires 
at all. : 
EMPEROR v. Kisuori SBETTY. 

52 Bom. L. R. 30. 





~~, 

Principles which apply to the construction 
of a statute which affect vested rights of an 
individual cannot be applied to the alteration 
of the status of the individual by an Act of 
State. 

CHUNILAL V. DUNDAPPA. 
52 Bom. L. R. 660. 
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CONTEMPT OF COURT—Consent decree— 
Undertaking given in consent decree—Enforce- 
ment of undertaking by commtital proceedings. 
A party to s suit can give an undertaking to 
the Court even in a consent decree. Such 
an undertaking becomes an order of the Court, 
and can be enforced by the Court by proper 
committal proceedings, , 
BAJRANGLAL GANGADHAR V. KAPURCHAND. 
52 Bom, L. R. 363 (O. G. J.) 


CONTRACT ACT (IX of 1872} S. 21. 

If a mistake of law has led to the formation 
of a contract, s. 21 enacts that that contract Is 
not for that reason voidable if money is paid 
under that contract. It cannot be said that 
that money was paid under a mistake of law ; 
it was paid because it was due under a valid 
contract, and if it had not been paid, pay- 
ment could have been enforced. 

SHIBA PRASAD v. Srish CHANDRA. 
52 Bom. L. R. 17 (P. G.) 


——S. 65. 

The principle upon which s. 65 of the 
Indian Contract Act, 1872, proceeds is the 
right of one party to a contract for the res- 
toration of the advantage which has been 
received by the other party either because both 
of the parties originally thought the contract 
to be good but it was subsequently discovered 
to be a void agreement or because of some 
action on the part of the other contracting 
party the contract subsequently becomes vold. 
SANTIMAPPA V. BaxuBEra Coor. Soc. 

52 Bom. L. R.. 112. 


——S. 69, 

The words “a person who Is interested in the 
payment of money” in s. 69 of the Indian 
Contract Act, 1872, do not require that a 
person to be interested in a payment should 
at the same time have a legal proprietary 
interest in the property in respect of which the 
payment is made. It may be a good test 
in appropriate circimmstances to ascertain 
whether a person interested in a payment had 
such a proprietary interest. Butit wouldbea 
sad fallacy to deduce from the circumstances 
that a person may be interested in a payment 
because he has such an interest in the property 
to which it relates the conclusion that no one 
who has not an interes: in the property can 
be interested in a peyment made in respect 
of such property. In truth, the section 
invites no such judicial limitation. The 
general purport of the section is reasonably 
clear: to afford to a person who pays money 
in furtherance of some existing interest an 
indemnity in respect cf the payment against 
any other person who, rather than he, could 
eae made lable at law to make the pay- 
ment, 

The words “bound by law to pay” in s. 69 
do not exclude those obligations of law which 
arise inter partes, whether by contract or by 
tort; and are not confined to those public 
duties which are imposed by statute or 
general law. 
GovVINDRAM V. GONDAL STATE. 

52 Bom. L. R. 450 (P. G.) 


————8. 72—Contract—Mistake of law— 
Mistake of fact—Effect on contract. 
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CONTRACT ACT, S. 72—(Centd.) 


Section 72 of the Indian Contract Act, 
1872, makes no distinction hetween mistakes of 
fact and mistakes of law. Payment “by 
mistake’? must refer to a payment which was 
not legally due and which could not have been 
enforeed: the “mistake” is thinking that the 
money paid was due when in fact it was not 
due. Once it is established that the payment 
in question was not due, it is Irrelevant to 
consider whether or not there was a contract 
between the parties under which some otber 
sum was due. Itds not that every sum paid 
under mistake is recoverable no matter what 
the circumstances may be. There may in a 
particular case be circumstances which 
disentitle a plaintiff by estoppel or otherwise. 

Where, therefore, money is paid under a 
mistaken belief that it was not legally due, it is 
sufficient to bring the case within s. 72. 

Sawa PRASAD V. SRISH CHANDRA. 
52 Bom. L. R. 17 (P. CG.) 


CONTRIBUTORY in a compeny in liqui- 
dation. See Comranms Act, S. 156. 
52 Bom. L. R. 559. 


COTTON CLOTH AND YARN CONTROL 
ORDER, 1945. CL. 2 (2). See BOMBAY 
BUILDING (CONTROL ON ERECTION) ACT, 
S. 1. 52 Bom. L. R. 852. 


COL. 18B (1) (8)—~—s—‘Deliver,” 
meaning of-—Specific Relief Act (I of 1877), 
Sec. 25—Whether jurisdiction confined to acts 
done or to be done within the Ordinary Original 
Civil Jurisdiction of High Court. - 

The word “deliver” in cl. 18B (7) (b) of the 
Cotten Cloth and Yarn (Control) Order, 1845, 
is usel in its ordinary broad sense of handing 


‘ over possession, and covers a case where the 
foods delivered is to be turned into cloth and 
rou 


ght back to the owner. 

The scope of the Control Order is very wide. 
It relates to both dealers and manufacturers 
in their dealings with themselves or with 
outside persons, the object of the direction 
under cl. 18B being the proper distribution of 
cloth or yarn of a specified description. The 
operation of the clause is not limited to 
dealings with the outside public only. 
Mrenixsar MILLS v. Prov. Tax COMMR. 

52 Bom. L. R. 12. (P. C.) 


COURT-FEES ACT (VH of 1870). S. 6— 
Transfer of suit—Suit filcd on original side o 
High Court —Transfer of suit to mofussil 
Court—Court-fee siamp on plaint to be ad 
valoren on amount of claim. 

Where a suit, instituted on the Original 
Side cf the High Court on a plaint bearing 
court-ee stamp according to ‘the High Court 
scale, is transferred for trial to a civil Court in 
the mofussil, the plaint must be re-stamped 
ad valorem on the amount of the claim, under 
s. 6 of the Court-fees Act, 1870. 

RAGHUNATH GANESH v. VAMAN. 
52 Bom. L. R. 135 


COURT SALE, stay of, operation of order of. 
See DECREE, EXicurion. 
52 Bom. L. R. 294. 


1950.] 


CRIMINAL APPEAL—Federal  Court— 
Practice. 

The Federal Court of India, in dealing with 
appeals in original cases, will follow the 
ies which has been laid down by the 

rivy Council in a series of cases defining the 
limits within which interference with tha 
course of criminal justice dispensed within 
the subordinate Courts is warranted. 
KaritpEo Sines v, Kina. 

52 Bom. L. R: 512 (F. C.) 


CRIMINAL PROCEDURE CODE (Aet V of 
1898), 8.35. See Penau Cope, S. 71. 
52 Bom. L. R. 788 


m, 164, 

A statement made der s. 164 of the 
Criminal Procedure Code, 1898, which does 
not amount to a confession, can be used against 
the maker as an admission within the purview 
of ss. 18-21 of the Indian Evidence Act, 1872. 
GHULAM HUSSANI V. KING. 

52 Bom. L. R. 508 (P. C.) 


—— 3. 195(1)(c)}—Document produced or 
iven in ecidence in Court alleged io be forged— 


hether Courts complaint necessary to institute 


proceedings in case of copy of such document 
produced in Court. 

Section 195(7) (c) of the Criminal Procedure 
Code, 1898, refers to a document alleged to 
be forged and not to a copy of it. 
SANMUEHSING V. Kino. 

*52 Bom. L. R. 465 (P. C.) 


i, 197-—Grant of sanction—Governor— 
Specification of Court. 

It is not open to the Governor of a Province 
to, while according a sanction to prosecute, 
specify a Court under s. 197(2) of the Code of 

iminal Procedure, 1898, unless he has given 
the sanction under s. 197(1) of the Code. He 
has no poner to specify a Court in any other 
ease. He cannot acquire power to ify a 
Court in a case to which s. 197(7) doa not 
apply, by coupling the specification with an 
unnecessary sanction. 

MENON v. KinG. 52 Bom. L. R. 463 (P. C.) 


——--—_Indien Penal Code (Act XLV of 1866), 
Sec. 161—Prosecution of public servant under 
&. 161, Indian Penal Code—Whether sanction 
to prosecute necess Privy Counctl—Practice 
-Criminal trial—Plea of fault in proceedings— 
Plea not raised in High Court or petition for 
special leave—Whether such plea can be enter- 
tained by Privy Council. 

Sanction under s. 187 of the Criminal 
Procedure Code, 1898, is not necessary before a 
public servant could be Poea for an 
offence under s. 161 of the Indian Penal Code, 
1860. ` 
LUMBHARDAR ZUTSHI v. KING. 

$ 52 Bom. L. R. 480 (P. C.) 


nee > 
Act, S. 65(f). 


————-- —§, 261. 
Act, &. 65(f). 


260. See- Bompay PRONIBTTICN 
52 Bom. L. R. 321. 


See BOMBAY PROWIBITION 
52 Bom. L. R. 321. 


S. 262(2). See BOMBAY PROBTBITION 
52 Bom. L. R. 321 
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CRIMINAL PROCEDURE. CODE, 

8. 367 (5}-Trial by jury—Heads- 
of charge, what should be—Charge to jury niade 
orally——-Practice to be follcwed. 

Under s. 867 of the Criminal Procedure Cede, 
1898, the charge or the heads of charge, 
should, so far as practicable, be an accurate 
reproduction of what was actuallys aid to the 
jury. The only correcticns which a Judge is 
entitled to make in his charge, after a copy 
of it has beén made from the notes taken by tie 
shorthand-typist, are verbal or grammatical 
ones, and it would be wrong on his part to make 
any substantial changes in the charge, such as 
to include in it something which through 
mistake, oversight, or otherwise was not 
gaid to the jury or to exclude scmething 
which was wrongly mentioned to the jury. 

In cases in which it may not be possible 
to arrange for shorthand notes to be taken of 
the charge while it is being delivered, the charge 
should be written as soon as possible after it 
is delivered, while the noer asa gocd Te- 
collection of what he told the jury. 

The usual practice that a charge delivered 

-by the Judge is taken down verbatim by the 
shorthand-tvpist and a fair ccpy of it is 
subsequently placed on record, afier the Judge 
has made such verbal and grammatical correc- 
tions as may be necessary, is a sound practice 
which should always be follcwed, except when 
circumstances make this impossible. 
Bompay STATE v. LALJI. 
52 Bom. L. R. 786. 


——-——-§,. 403-—Hearding and Profitecring 
Precention Ordinance, 1943, Sec. 14—Trial um 
absence of sancticn-—Ordcr of acquittal—Keinal 
afier procuring valid sanclicn—-Cemmcn lew of 

ngland—Plea of autre fois acquit or autre fois 
convict. 

The whole basis cf s. 408(Z) of the Ccde of 
Criminal Procedure, 1828, is that the first trial 
should have been before a Court ccrrpetcnt to 
hear and determine the case and to reccrd a 
verdict of conviction or acquittal. If the 
Court was not so competent, it is irrelevant 
that it would have been competent to try other 
cases of the same class, or indeed the case 
against the particular accused in different 
circumstances, for example, if a tancticn had 
been obtained. . 

Where a trying Magistrate finds that the 
sanction under which a person is being prosecut- 
ed before htm is bad and the prosecution 
incompetent, the correct order for the Magis- 
trate to pass is to discharge the accused on the 
ground that he bas no jurisdiction to try him. 
It is not competent for him to pasa an order of 
acquittal. 

A Court cannot be competent to hear and 
determine a prosecution the institution of 
which is prohibited by law, e.g. where the law 
prohibits the institution of a prosecution in the 
absence of a proper sanction. The Magistrate 
is no doubt competent to decide whether 
he has jurisdiction to entertain a prosccution 
end for that purpose to determire whether 
a valid sanction has been given, tut as soon 
as he decides that no valid sancticn has teen 
given, the Cqurt becomes incompetent to 
proceed with the matter. 

A prosecution launched without a valid 
sanction is a nullity. i 
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CRIMINAL PROCEDURE CODE, S, 403 
—(Contd.) 


The omission of a party to appeal against an 
order, which appeal is not incumbent on it, 
cannot convert an order made without jurisdic- 
tion into aa order passed by a Court of compe- 
tent jurisdiction. 

Under the common law of England a plea of 
autre oa aep or tuire fois convict can only 
be r where tha first trial was before a 
Court competent to pass a valid order of 
acquittal or conviction. 

Quaere, whether s. 408 of the Criminal 
Procedure Code constitutes a complete code in 
India upon the subject of autre fois acquit or 
autre fois convict, or whether in a proper case 
the common law can be called in ald to supple- 
ment the provisions of the section. 

Hence, where & person charged with an 
offence punishable under the Hoarding and 
Profiteering Prevention Ordinance, 1948, is 
acquitted for absence of a valid sanction under 
s. 14 of the Ordinance, he can be tried again 
for the same offence after a valid sanction is 
obtained. Section 408 of the Criminal Pro- 
cedure Code has no application to such a case. 
YUSOFALLI Noorsaoy v. KING, 

52 Bom. L. R. 1 (P. G.) 


een A35, See CIVIL PROCEDURE CODE, 
S. 115. 52 Bom. L. R. 551 (F. B.) 


S. B16AA—Prosecution without rea- 
sonable and probable cause—Costs, award of— 
Whether s. GIGA A retrospective. 

Section 516AA cf the Code of Criminal 
Procedure, 1898, added by Bombay Act XLYI 
of 1948, is not ajdt elem in its operation. 
Hence, costs cannot be awarded in a case filed 
before the section ceme into force, even if the 
prosecution is without reasonable and probable 
cause. 


In re DosapHar Cooper. 52 Bom. L. R. 625. 


CROSS-OBJECTIONS. 

Where a party cannot appeal from a decree, 
because nothing is decided) against bim, he 
cannot file any cross-objections to it. 

The ¢ros3-objections must also be in respect 
of something decided by the particular decree 
from which the appeal is preferred. 
RAMCHANDRA 0, SOMABHAI. 

52 Bom. L. R, 97. 


CUSTOMARY RIGHT whether can be claimed 
in respect of pubke al large—Dedication of piece 
of land in favour of inhabitants of village— 

hether such claim known in law—Doctrine o 
lost grant whether applicable to rights of inhabi- 
tants of locality to continue ancient and established 
user of land. 

A customary right can exist only in relation 
to the inhabitants of a district and it cannot 
be claimed in respect of the public at large 
The custom, if esteblished, makes the local 
law of the district and it creates a right in 
each of the inhabitants irrespective of his estate 
or interest in any particular property. 

Dedication of a plece of land to a limited 
section of the public, such as the inhabitants of 
& village, is a claim unknown in lew, and 
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CUSTOMARY RIGHT—(Cénid.) 


evidence limited to such special user would not 
justify a finding of dedication. 

A right exercisable by the inhabitants of a 
vilage from time to time is neither attached 
tg any estate in land nor is if such a right as is 
capable of being made the subject of a grant. 
The doctrine of lost grant has no application 
to such mghts as those of the inhabitants of a 
particular locality to continue an ancient and 
established user of some piece of land. 


LaKSUOMIDHAR V. RANGALAL. 


52 Bom. L. R. 458 (P. C.) 


DEBT ADJUSTMENT BOARD—Transfer 
of suit to Board. See BOMBAY AGRICULTURAL 
Dzpsrors’ ReLwr Act, S. 4(7). 

52 Born. L. R. 408. 


DECREE—Egeculinn--Sale of morigaged pro- 
perty—Order jor stay of sale by executing Court 
day before date fixed for sale—Sale by Collector in 
absence of communication of stay order— Whether 
sale illegal and void—Civil Procedure Code (Aci V 
of 1908), O. XXI. 

In execution of a mortgage decree against 
the plaintiff the defendant filled a darkhast 
foz sale of the mortgaged property. The 
papers were transferred to the Collector for 
execution and the date for holding the auction 
sale was fixed. A day before the auction sale 
was to take place the plaintiff deposited the 
amount in Court and obtained from the 
executing Court an order for ™tay of the sale. 
The order did not reach the Mamlatdar in 
time and he held the auction sale on the date 
fized and sold the property. On the question 
whether by reason of the order passed by the 
executing Court staying the proceedings of the 
Ccllector the subsequent auction sale of the 
property was void and of no effect :— 

eld, that the order of the executing Court 
took effect from the date on which it was 
communicated to the Collector and that, there- 
fore, the plaintiff could not challenge as being 
illegal and void, the sale, which took place in 
th2 absence of the communication of the stay 
orier of the executing Court. 
VIRUPAXAPPA V. SHANKAR. 
52 Bom. L. R, 294. 


D2FENDANTS, res judicata between. See 
CIVIL PROCEDURE Cops, S. 11. 
52 Bom. L. R. 409 (O. G. J.) 


DZKKHAN AGRICULTURISTS’ RELIEF 
AGT (XVII of 1879), S. 3(7). See DEKKHAN 
AGRICULTURISTS’ RELIEF Act, S. 10A. * r =f 

52 Bom. L. R. 146. 


—S. 10A—Sutt for declaration by 
non-agriculturist plaintiff that sale-deed is a 
mcrigage and for r ption-—Agriculturist 
deendant—Applicability of 8. 10A—Test for 
application of section. 

A suit in which a claim for redemption of 
mortgaged property is made and in which the 
plaintiff is not an agriculturist, the fact that 
the defendant in the suit is an agriculturist will 
not enable the plaintiff to obtain the benefit of 
s. 10A of the Dekkhan Agriculturists’ Relief 
Act, 1879. Before s. 10A of the Act can apply 
to a sult for redemption, it must be established 
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DEKKHAN AGRICULTURISTS’ RELIEF 
ACT, 8. 10A—(Uontd.) 


“that the plaintiff who claims redemption is an 
agriculturist.. 

- The cases contemplated in ill (a) to s. 10A 
of the Dekkhan Agriculturists* Relief Act fall 
‘within the terms of's. 8(z) of the Act. diva 

' The true test for the application of s. 10_ 
of the Dekkhan Agriculturists’ Relief Act is 
whether the suit is one in which the transaction 
in-issue (to which an agriculturist is a party 
and the réquirements of the proviso to the 
section are satisfied) is of such a nature that the 
rights and abilities of the parties thereunder 


are triable wholly or in part under Chap. III . 


of the Act, and, for the purpose of as 


‘whether the suit falls within that description, 


the averments made in the plaint as well as 
the contentions raised by the defendant should - 
be considered. It cannot, therefore, be said 
that s. 10A of the Act applies to suits other 
than those which are contemplated to be filed 
under s. 8 of the Act. 

Section 10A of the Dekkhan Agriculturists’ 
Relief Act has a limited operation inasmuch as 
it cannot apply to suits of the description 
mentioned in s. 8(@) of the Act, or to suits, 


though falling within the terms of cl. (w) of s. 8, | 


do not fall within the terms of s. 12 of the Act. 
-PANDURANG BHIMRAO v. MALKAPPA. a= 


52 Bom. L. R. 146. 1 


— Indian Evidence Act (I of 1872), 
Sec. 82—Whether provisions of Indian Evidence 
Act as to hearfay evidence excluded by s. 10-A 
of Dekkhan } rists’ Retief Act. 

Section 10-A of the Dekkhan Agriculturists’ 
‘Relief Act, 1879, does not override the provi- 
sions ofs. 82 of the Indian Evidence Act, 1872. 
GURUNATH V. MALLAPPA. 52 Bom. L. R. 288. 


8. 15D—Transaction ostensibly sale 
but in reality mortgage—--Maintainabiliiy of suit 
under Act. ' 
Section 15D of the Dekkhan Agriculturists’ 
Relief Act, 1879, does not permit an agricul- 
turist to avail himself of the special facilities 
given by the Act, if he intends to file a suit to 
challenge a transaction on the ground of fraud 
or to set aside a document on that ground. 
But where the true nature of the transaction 
‘is in issue between the parties, whether it is 
a sale or mortgage, then the agriculturist can 
avail himself of s. 15D of the Act. Therefore 
s. 15D can be requisitioned by an agriculturist 
even though the transaction may ostensibly 
‘be that of a sale but in reality is that of a 
‘mortgage. 
‘BALVANTRAO v. Sararra. 52 Bom. L. R., 681, 
DENIAL of landlord’s title by tenant ends 
agricultural lease. See TRANSFER OF PROPERTY 
Act, S. -111(g). 52 Bom. L. R. 809. 
DEPRECIATION applicable in Income-tax 
cases. See Income-rax Act; S. 10(2) (vi). 
52 Bom. L. R. 8 


‘EAST INDIA COTTON ASSOCIATION, 
‘BY-LAW 51A. See Bompay Corton Cox- 


TRACTS Act, S. 8. 
cane. a ~ 52 Bom.-L. R. 515 (S. G.) 


9. 
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EAST INDIA COTTON ASSOCIATION, 
BY-LAW 65A. See Bomsay COTTON 
CONTRACTS Act, S. 8. : 

52 Bom. L. R. 515 (P. G.) 


BY-LAW 82. See Bomaay COTTON 
CONTRACTS Act, S. 8. j 
i 52 Bom. L. R. 515 (P. C.) 


EJECTMENT SUIT in forfeiture of agri- 
cultural lease, consequent upon denial by 
tenant of landlord’s title. See TRANSFER OF 
Prorerty Act, 8. 111(g). 

52 Bom. L. R. 809. 


ELECTRICITY ACT (IX of 1910), $. 9— 
‘Mortguge—Floating charge created by Di ben ture 
trust deed—Whether such charge is mortgage. 

A joint- stock company obtained from 
Government a licence for the distribution and 
supply of electric energy within certain area. 
Subsequently the company made an issue of 
mortgage debentures for securing a sum of 
money, without the previous consent in writing 
of the Provincial Coveriment as required by 
s. 9 of the Indian Electricity Act, 1910. By 
the debenture trust deed the company mort- 
gaged to the trustees specific assets including 
the benefits artsing from the licence: cl. 6 
of the deed created a floating charge on all 
the assets of the company. In the winding-up 
of the company, a question arose whether the 
charge under the deed created a valid charge 
under s. 9 of the Act :— 

Held, that the floating charge fell within the 
operation of s. 9 of the Act and was not 

erefore valid. 
MANMOHANDAS U. UNITED PROVINCES. 

52 Bom. L. R. 505 (P. C.) 


EMPLOYERS’ LIABILITY ACT (XXIV 
of 1938), S. 3(d)—“Or in the normal performance 
of his duties”—Common employment-—Scope of 
rine whether affected by <Act—Ratlway 
fireman’s death caused by engine drivers’ 
negligence—Act of driver in ordinary course of 
his employment—Whether defence of common 
employment sustainable—Construction. 
on 8(d) of the Indian Employers’ 
‘Liability Act, 1988, covers but two categories of 
negligence, namely, the act or omission of a 
fellow servant done or made (i) in obedience to 
any rule or bye law of the employers; and (74) 
in obedience to icular instructions given 
by a person either by virtue of authority 
delegated by the employer in that behalf, or 
in the normal performance of such person’s 
duties. 

The Indian Employers’ Liability Act, 1988, 
was intended not to abolish the’ doctrine of 
‘common employment but rather to reduce its 
scope. 
` The words “or in the normal performance 
of his duties” at the end of s. 8(d) of the 
Employers’ Liability Act, 1988, are to be read 
as enlarging the class of persons in obedience 
to whose instructions the fellow servant bas 
done or made the act or omission causing the 
injury complained of. 

GOVERNOR-GENERAL 0. WELLS. 
- - 52 Bom. L. R. 448 (P.-G.) 
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ESSENTIAL SUPPLIES (TEMPORARY 
POWERS) ACT (XXIV of 1946), 8. 2(c)— 
Foodstuffs—Whether milk included tn foodstuffs 
—Ice cream, use cf milk in preparation of— 
Bombay Essential Commodities and Catile 
(Control) Act (Bom. XXII of 1946)—Bombay 
Essential Supplies (Temporary Powers) and 
Essential Commodities end Cattle (Control) 
(Enhancement of Penalties) Act (Bom. XXXVI 
of 1947), Sec. 2. 

The term agian as defined in s. 2(c) 
of the Essential Scpplies (Tem Powers) 
Act, 1946, includes PF ik. aoe 
STATE OF B'’BAY v. JAL PATEL. 

52 Bom. L, R. 684. 


aes 3(1). 

Notification No. Mo/M5, dated January 24, 
1947, issued by the Government of Bombay, 
under s. 8(1) of the Essential a lies (Tem- 
porary Powers) Act, 1646, prohibiting the 
use of milk and milk products in preparing 
ice-cream for distribution to the public is not 
ulira vires. 

STATE OF B’say V. JAL PATEL. 
52 Bom. L. R. 684, 


EVIDENCE of panchas in Abkari cases. 
See ABEARI CASES. 52 Bom. L. R. 30. 


‘Panchana mas—sSearch in 
presence of panchas mnecessary—<Absence of 
panchanamas—Whether conviction can be based 
on uncorroborated testimony of police—Procedure. 

Where the law requires that the search should 
be made in the presence of the chas, B 
panchanama should usually be insisted upon 
and the conviction should not ordinarily be 
based on the uncorroborated testimony of 
police officers. 

Where, however, it is not possible to make a 
search in the presence of the panchas or where 
property is found without a search being made, 
e.g., Where a person is seen carrying a bottle 
of liquor in his hands, or where under the law 
it is not obligatory to make a panchanama, 
it would be open to the Court to convict the 
accused on the evidence of police officers alone, 
if after examining that evidence carefully the 
Court feels satisfied that it is true. 

EMPEROR 0. KISAN. 52 Bom. L. R. 280. 


————of police, value of, in Abkari 
cases. 52 Bom. L, R. 30. 


— Where the law makes it obligatory for 
a search to take place in presence of panchas 
and the only evidence on which the prosecution 
ask for a conviction of the accused is police 
evidence the Court will not ordinarily act on 
the evidence. 
EMPEROR v. Sanwar MANU. 

52 Bom. L. R. 38. 


EVIDENCE ACT (Z of 1872), S. 13—Judg- 
ment of foreign Court—Admissibility of —Eviden- 
tiary value of—Adcption by Hindu widow 
domiciled in Poncicherry—Capacity to adopt 
how determined—Personal status of adopted 
son established by foreign Court——Right of adoptee 
to property in British India. 

The capacity of a Hindu widow domiciled 
in Pondicherry to adopt a son to herself and the 
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stavus of the child so adopted as her adoptive 
gon are matters to be determined in accordance 
with the law of her domicile, i.e. French law. 

Where the judgment of a French Court had 
decided that the proper procedure of adoption 
war followed and that in treating the adoption 
as valid adoption the French Courts construed 
the deed of adoption as having that effect, 
the French judgment, although the appellants 
who contested the adoption were not parties 
to the proceedings, is admissible under s. 18 
of the Indian Evidence Act, 1872. The weight 
to be attached to the judgment must, however, 
depend on all the circumstances of the case. 

Where the personal status of the adopted 
son of a Hindu widow domiciled in Pondicherry 
was established by the French law, the right 
of the adopted son cannot be assailed on the 
ground that in order to succeed to immovable 
property in British India an adopted child 
must have been validly adopted in accordance 
with the municipal law of British India and 
that adoption by a widow not being recognised 
by that law it could not be relied on in a 
tan to such property. 
NaTARAJA PILLAI o. SUBRAYA. 

52 Bom. L. R. 474 (P. C.) 


mememe B, 18-21—Criminal Procedure Code 
(Act V of 1898), See. 16d—Siatement not 
amounting to confession—-Whether such statement 
adraissible as admission by person making it. 
4 statement made under s. 164 of the 
Criminal Procedure Code, 1898p which does not 
amount to aconfession, can be used against the 
maker as an admission within the purview 
of £s. 18 to 21 of the Indian Evidence Act, 1872. 
GHULAM Hussar v. Kina. 
52 Bom. L. R. 508 (P. C.) 


a, 32-—Whether provisions of Indian 
Evidence Act as to hearsay evidence excluded by 
8. 10A of the Dekkhan Agriculturists’ Relief Act, 
1879. ` 
GURUNATH v. MaLLAarpa, 52 Bom. L. R. 266. 


a 

Section 114 ofthe Indian Evidence Act, 1872, 
is not mandatory. In any particular case 
it ts left to the Court to raise a presumption 
as to the validity of official acts. Where, 
however, the liberty of a subject is either 
resc:ricted or taken away, the Court should not 
raise a presumption as to a very essential 
ingredient which constitutes the offence. 
Where the validity of the order bas itself to be 
established by the prosecution, as it is only the 
cortravention of a valid order which constitutes 
an offence, the prosecution cannot ask the 
Court to presume that the order is valid. 
Eareenor v. Bursu. 52 Born. L. R. 223. 


mmaa 123-—Affairs of State—Evidence 
as to unpublished official record relating to 
offeirs of State-—Opinion of head of depariment— 
Court, jurisdiction of, toinquire into sufficiency 
of srounds. 

fection 128 of the Indian Evidence Act, 
1872, involves two things: (1) that the 
document is an unpublished cfficial record 
releting to any affairs of State, and (2) that the 
officer at the head of the department concerned 
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EVIDENCE ACT, 8. 123—(Contd.) 


may give or withhold the permission for giving 
the evidence derived therefrom. 

It is for the -Court to decide whether a 
document falls within the category of “un- 
published official records relating to any affairs 
of State.” In doing so the Court can have 
Tegatd to all the circumstances, barring thè 
inspection of the document itself. Apart from 
this, there is no fetter to the jurisdiction of the 
Court looking at whatever materials are 
available for the purpose of ascertaining whether 
the document is an unpublished official record 
relating to affairs of State. 

In claiming privilege under the section the 
head of the department should not confine 
himself to saying that the disclosure of the 
document would be against public interest but 
should indicate the nature of the suggested 
injury to the interests of the public. 
CHAMARBAGHWALLA 0. PARPIA. 

52 Bom. L. R. 231 (O. G. J.) 


EXCESS PROFITS TAX ACT (XV of 
1949), 8. 2(5). 

The proviso to s. 2(5) of the Act does not 
apply to all businesses of an assessee, but it 
applies only to those businesses which are carri- 
ed on by him. The mere fact that the assessee 
company is entitled to carry on a business or 
has made preparations for carrying on a busi- 
ness or has spent money so that ultimately it 
should be in a position to carry on a business, 
does not mean the same thing as that it in fact 
is carrying on tĦat business. 

Scinpuia &. Co. v. Coam. I. T. 
52 Bom. L. R. 424. 


—— See EXCESS PROFITS Tax Act, S. 5. 
52 Bom. L. R. 719 (S. C.) 


— i, 5 Indian Income-tar Act (XI of 
1922), Sec. 13—Assessmeni to income taw on 
accounts kept on cash basis—Whether assessee 
can be assessed to excess profits taw on another 


Section 5 of the Excess Profits Tax Act, 1940, 
is not the charging section. Under s. 21 
and r. 1 of sch. I of the Act, the principles 
contained in s. 18 of the Indian Income-tax 
Act, 1922, are made applicable to the Excess 
Profits Tax Act as well. 

Hence, where an assessee is assessed to 
income tax on accounts kept on cash basis, he 
must be assessed to excess profits tax on the 
same basis and not on mercantile basis. 
MowANLAL v. Com. I. T. 

52 Bom. L. R. 445. 


———-—Indian Income-taw Act (XI of 1922), 
Sec. 43(8)—Manufacture of oil at Raichur 
(Hyderabad)—Sale of oil tn Bombay—~ Whether 
portion of sale proceeds atiriidable to manu- 
facture of oil at Ratchur, exempt from excess 
profits tax. . 

e asseasees, a registered firm residing in 
Bombay, had a mill at Raichur (Hyderabad 
State) for extracting ofl from groundnuts. 
They manufactured oil at Raichur, a portion of 
which they brought down to Bombay and sold 
there. In their assessment to excess profits 
tax, the assessees were taxed on the sale 
proceeds of the oll in Bombay. The assessees 
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EXCESS FROFITS TAX ACT, 8. 5— 
(Contd.) 


contended that the portion of the sale proceeds 
which could be attributed to the manufacture, 
of oil at Raichur should be exempted from the 


tax :— 

Held, ee the contention, that the 
portion of the sale proceeds which could be 
assigned to the manufacture of the oil at 
Raichur should not be assessed to tax under the 
Excess Profits Tax Act, 1940. 

Commr. oF I. T. v. AMEDBBHAI. 
52 Bom. L. R. 719 (8. C.) 


—————§8. 21. See Excess Provirs Tax 
Act, 8. 5. 
52 Bom. L. R. 445. 


res ee Excess Prorirs Act, B. B. 
52 Bom. L. R. 719 (S. C.) 


——————SCH, I, r. 1. See Excess Prorirs 


ACT, S. 5. 52 Bom. L. R. 445. 
———SCH I, r. 7(1}—Free quarters, 
supply of. 


e provision by a company of free quarters 
for residence of its directors is directors’ 
remuneration within the meaning of r. 7(J) 
of sch. I to the Excess Profits Tax Act, 1940. 
J. B. ADVANI v. Come. I. T. 

52 Bom. L, R, 434. 


————8CH, H, r. 1—Stendard period— 
Chargeable accounting pertod—Ascertainment 
of profits for two periods—Basis on which 
ofits can be asceriained. 

nder the second proviso to r. 1 of sch. H 
to the Excess Profits Tax Act, 1940, the deter- 
mination of profits during the standard period 
is not an unqualified determination. It must 
be a determination according to the principles 
on which the profits of a business are computed 
for the p of income-tax under the 
Indian Income-tax Act, 1922. 

Rule 2 in the schedule permits the determina- 
tion of the assessment of profits during the 
standard period under p 2 to be altered 
and m ed if that assessment is not in 
accordance with the Indian Income-tax 
(Amendment) Act, 1989. 

Rule 1 and its second proviso make a distinc- 
tion between the profits of a standard period | 
and the profits during a chargeable accounting 
period. Whereas the taxing officer is bound to 
accept the profits already assessed under the 
Income-tax Act as the profits of the standard 
period, he is not so bound with regard to the 
chargeable accounting period. 

. The agsessee, a textile mill company, was 
assessed to income-tax for certain years on 
valuation of its stock on a fixed rate basis, 
as distinguished from cost price or market value. 
In its assessment for excess profits tax for the 
same years the taxing officer valued the stock 
at cost price or market value for the charging 
period, and for the standard period he valued 
the same stock on fixed rate basis. The assessee 
contended first that the taxing officer was 
bound to accept the valuation of the stock for. 
the charging period on the basis of fixed 
rate as had been done for income-tax purposes, 
and, secondly, that the taxing officer having 
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adopted the cost price or market value basis 
for valuing the stock for the charging period 
should have adopted the same basis in valua- 
tion of the stock far the standard period :— 

Held, (1} that the taxing officer, in estimating 
profits for the charging period, was not bound 
to accept the profits determined by the Income 
tax Officer ; 

(2) that the taxing officer having accepted 
one basis for valuing the stock for the charging 
period should have accepted the same basis in 
valuation of the stock for the standard period. 
“AHMEDABAD Mrc. Co. v. Com. E. P. Ty 

52 Bom. L. R. 441. 


———~---S CH. IT, r. 1(1)(a), Sec. 2(5), proviso 
—Money employed before starting of business— 
New business nol ier d started—W hether 
such amount can be regarded as capital employed 
in business. 

Under the Excess Profits Tax Act, 1940, the 
entity which is charged to tax is a business, 
and the scheme of the Act is to have a standard. 
period which is ccmpared to the charging 
period, and the comparison proceeds on what 
were the profits earned in a business during the 
standard period and what were the profits 
earned during the charging period. In order to 
arrive at the rate of tax it is necessary to 
ascertain what was the average amount of 
capital employed during the statutory period 
and during the charging period. Hence, the 
business which is contemplated by the Act is a 
business which is in fact being carried on and 
which is capable of yielding profits. The 
business contemplated is not one for which 
preparations are mede, for which assets are 
AAAA for which expenditure is incurred, 

ut which has not reached the stage of being 
carried on and of yielding profits. 

The only proper construction to put upon 
r. 1(2) (a) in sch. II to the Act is that one has to 
find out what are the assets of a business at 
the time the business starts running or is carried 
on, and those assets must be assets which are 
acquired by purchase. Those assets fall under 
r. 1 (D(a); assets which are acquired otherwise 
fall under r. 1(1)(c). Rule 1(7}{a) does not con- 
template the acquiring of assets on or after 
the commencement of the business. What it 
contemplates is the particular business having 
certain assets at the time of the commencement 
of the business. Ti is irrelevant as to when 
those assets were acquired, how long before the 
business was in fact commenced. 

The assessee cmpany was incorporated with 
the objects, among others, of plying ships 
for hire and of building ships. It carried on 
for several years the business of plying ships 
for hire only, but in the relevant charging 
accounting period it spent Rs. 8,46,850 towards 
the construction ofa ship-building yard. In its 
assessment to excess profits tax, the assessee 
contended that it was entitled to include the 
above sum as a capital employed in its business 
for computing the average amount of capital 
in accordance with the rules in sch. II to the 
Excess Profits Tax Act, 1940. It was found 
that the business of plying ships was an entirel 
different and distinct business from the busi- 
ness of building ships which it was proposed to 
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EXCESS PROFITS-TAX ACT, SCH. IL 
r. 1 (1) (a}—(Contd.) 


carry on by building a yard, and that the 
business of sel geen åd not been com- 
menced during the charging period :— 

Held, that the assessee could not take the 
b2nefit ofr. 1(/)(a) of sch. H to the Act for the 
purpose of theating the aforesaid sum as a 
part of its capital for the purpose of the Excess 
Profits Tax Act, and that the proviso to s. 2(5) 
o? the Act could not avail the assessee, for the 
two businesses, viz. plying ships for hire and 
ship-building, were not actually carried on so 
fer as the ship-building was concerned. 
SCINDIA STEAM Co. v. Comm. I. T. 

52 Born, L. R. 424. 


————SCH. II, r. 1(1)\(b)—“Debts due to 
ike person carrying on the business’ — Debts 
wether incurred in the course of business— 
Lending of money by sugar company, whether 
sch debt. 

The assessee company was formed primarily 
for manufacture and sale of sugar. One of 
it3 objects, as enumerated in its memorandum 
of association, was “to lend money with or 
w-thout security.” The assessee lent, as an 
isolated transaction, a sum of Rs. 5 lacs toa firm 
in which its managing agents were partners. 
Ic its assessment to excess profits tax, the 
asessee, claimed that Rs. 5 lacas was a debt 
due to it within the meaning of r. 1(7}(b) of 
Sch. II to the Excess Profits Tax Act, 1940 :— 

Held, overruling the contention, that the 
moneys lent by the assessee to the firm were 
nct in the ordinary course of busincss, that the 
transaction did not constitute part of the 
business of the assessee, and that, therefore, 
the assessee was not entitled to rely on T. 1(7)(8) 
of Sch. IT of the Excess Profits Tax Act, 1940. 

Every act which {s intra vires of a company 
is not necessarily done in the course of the 
business of the company. Whether a icu- 
lar act is done is done in the course of business 
or not is really a question of fact which must 
be determined according to the evidence led 
and the circumstances of the case. It must be 
found as to whether the particular act has any 
connection with the normal business that the 
company is carrying on and whetherit is so 
related to the business of the company that . 
it 2an be considered to be performed in the 
orcinary course of the business of that company 
SExs4nI4 Biswan SuGar Factory ov. Coste. 
| as 52 Bom. L. R. 91. 


———- SCH. II, r. 2—Director controlled 
company, what ts a—‘Controlling tnterest,” 
meaning of—Commission payable by company 
to its managing agenis—~ Whether debt or borrowed 


mouey. 

- Onder the Excess Profits Tax Act, 1940, 
in order that a company should be director 
controlled, the directors must have the 
“ccntrolling interest” in the company. The 
control which the expression contemplates is a 
voting control, such a control as would enable 
the directors at a general meeting of share- 
holders to get any resolution carried which 
would affect the administration or the manage- 
ment of the company. The voting strength 
has to be guaged from the shares which re 
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EXCESS PROFITS TAX ACT, SCH. H, 
r. 2—({Contd,) 


present votes held by the directors. If the 
directors hold a number of shares -which gives 
them a majority of votes, they have a controll- 
ing interest in the company. It is irrelevante 
to consider whether the shares held by others 
represent the effective votes or not and whether 
the votes are exercisable under certain eventua- 
lities that may happen or due to certain ad- 
ventitious circumstances. If the directors 
do not control a majority of votes by reason 
of the fact that they do not hold a sufficient 
number of shares which represent a majority 
of shares, the directors do not have a controlling 
interest inthe company. Whether the majo- 
rity which is against them exercised all their 
votes, whether all those votes are exercisable 
or not, whether they choose to come at the 
general meeting or not, are all irrelevant 
circumstances. What is to be considered is 
not the effective votes held by persons other 
than the directors. What is to be considered 
is the actual number of shares held by the 
directors which represent votes. 

- It is the shares in a company that represent 
votes and it is from the steenpth of the holding 
of the shares that the voting strength has got 
to be determin If the directors controlled a 
majority of such votes, then no further question 
arises. If they do not control a majority 
of such votes, then also no further question 
should arise because it would be impossible to 
investigate into What the position would be 
with regard to shareholders who contro] the 
majority of votes as to whether they choose to 
exercise all their votes or not. 

In order to decide whether the directors 
have a controlling interest in the company or 
not, all that the Court is entitled to look at is 
the register of shareholders and the articles of 
the company only as to how many votes the 
shares carry with them. On looking at the 
register of shareholders if the Court finds that 
the directors hold shares which give them a_ 
majority of votes which- votes they could 
exercise at any general meeting and thereby 
carry any resolution which they desire to carry, 
then the directors have a controlling interest. 
If, on the other hand, by looking at the register 
of shareholders the Court finds that the direc- 
tors have only a minority of votes and by 
reason of that they could not carry any 
resolution that they wish to’ carry, then they 
have not a controlling interest. At all material 
times the directors must contro! and command 
a sufficient number of votes to be able to over- 
ride any opposition that may be presented 
to them at a general meeting of shareholders. 
Whether in fact they can do so or not is not a 
consideration which can weigh with the Court 
in deciding whether they have a controlling 
interest or not. 

If the directors can influence the ultimate 
decision óf the company, they have a controlling 
interest; but the ultimate control must be 
brought about by directors having a majority ` 
of votes on the register and not by any extran- 
eous circumstances which may result in the 


majority against them being reduced to a- 
minority. $ 


The commission payable by the assessee- 
company to its managing agents was held to be a- 
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EXCESS PROFITS TAX ACT, SCH. II, 
r. 2—{Contd.) š 


debt due by the company and not borrowed 
money for the purpose of rr. 2 and 2A of sch. II 
of the Excess Profits Tax Act, 1940. 

The assessee company had ita capital 
divided into 18,000 shares, out of which at the 
relevant period the total number of shares 
held by the directors was 7,471. Two of the 
directors held 6,986 more shares, but they died 
and their shares were not transferred to any 
one. A question having arisen whether the 
assessee company was a director controlled 
company, it was contended that in order to 
determine whether the directors had a control- 
ling interest in the company or not the 6,986 
shares must be excluded from the other group, 
and, if so excluded, the directors had a majority 
of shares :— 

: Held, overruling the contention, that the 
directors had not, during the material period, a 
majority of shares, and that therefore the 
company was not a director controlled com- 
pany. 

New SHorrock Mriis v. Com. I. T. 
52 Bom. L. R. 427. 


-~—SCH. I, r. 2A. See Excess PROFITS 
Tax Acr, Sch. IJ, r. 2. 52 Bom. L. R. 427. 


See Excess PROFITIS 
52 Bom. L. R. 551. 


—_—_—~--$CH. II, r. 5. 
Tax Act, Sch. D, r. 1. 


EXTERNMENT ORDER, validity of, See 
CONSTITUTION OF INDIA, Art., 19(1)(d). 
52 Bom. L. R. 544 (F. B.) 


FACTUM VALET, doctrine of. 

The doctrine of factum valet has no applica- 
tion to marriages between Hindus under the 
Special marriage Act. 

SANTOSH Kumari V. CHUNILAL. i 
52 Bom. L, R. 394, 


FEDERAL COURT—Criminal appeals— 
Practice. 

The Federal Court of India, in dealing with 
ap in criminal cases, will follow the 
principles which have.been laid down by the 
Privy Council -in-a series of cases defining 
the ‘limits within which interference with the 
course of criminal justice dispensed in ,the 
subordinate Courts is warranted. 

Karitpro Sines v. KING. 
52 Bom. L. R. 512 (F. C.) 


FLOATING CHARGE. Ses ELECTRICITY 
ACT, S. 9. 
52 Bom. L. R. 505 (P. C.) 


FOODSTUFFS—Whether milk included in 
foodstuffs. 

The term “foodstuffs” as defined’in s. 2(c) 
of the Essential Supplies (Temporary Powers) 
Act, 1946, Includes milk. 

STATE OF BOMBAY p. JAL PATEL. 
52 Bom. L, R. 684. 


FOREIGN COURT, decree of a, execution 
of. See Crviz PROCEDURE Cone, S. 18. mo 
l 4 52 Bom. L. R. 660 
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FOREIGN COURT judgment of. See 
Eviwence Act, 5. 18. 
52 Bom. L. R. 474 (P. G.) 


FOREIGN LIQUOR, possession of, how 
far permissible. Sez ABKARI ACT, S. 14Bi1). 
52 Bom. L. R. 30, 591. 


FORFEITURE of agricultural lease. 
LAND REVENUE Cong, S. 84. 
52 Bom. L. R. 809. 


FREEDOM OF THE PRESS. 
(EMERGENCY Powers) Act, S. 8. 
52 Bom. L, R. 275 (S. B.) 


See 
See Press 


FRENCH COURT, judgment of, establishing 
status of adopted son. See Evipence Act, 
8. 18. 52 Bom. L. R. 474 (P. C.) 


FUNDAMENTAL RIGHTS, protection of, 
See CONSTITUTION OF INDIA, Art. 19(1)(d). 
52 Bom. L. R. 544 (F. B.) 


GENERAL CLAUSES ACT (X of 1897), 
S, 6—Repeal of Act—Act becoming void by 
subsequent _—_legislation-—Prosecutton _siarted 
before Act becoming void, whether continues 
after Act becomes votd-—Indtan Press (Emer- 
gency Powers) Act (XXIL of 1931), Sec. 18(1)— 
Constitution of India, Arts. 13(1), 872, 895. 

Section 6 of the General Clauses Act, 1897, 
apples not only to Acts which have been 
repealed, but also to those laws which have 
become void as a result of their being inconsis- 
tent with the provisions of Part of the 
Constitution. 

In substance and in its effect there is no 
difference between an Act which is repealed 
and an Act which is declared void. 

In re KesHav MENON. 
52 Bom. L. R. 540 (F. B.) 


-Order of externment. 

Where an order of externment is passed 
before January 26, 1950, the saving of the order 
under s. & of the General Clauses Aet, 1897, 
does not mean that the State is entitled after 
January 26, 1950, to deprive a citizen of a 
fundamental right which 1s guaranteed to him 
by the Constitution. 

EMPEROR 0. JESHINGBHAI. 
52 Bom. L. R. 544 (F. B.) 


GOVERNMENT OF INDIA ACT, 1935, 
26 Geo. V, c. 2), S. 154-—Premises requisitioned 

Government under Defence of India Rules— 

ection by Government of addttional structures 
on premises—Claim for exemption from liability 
to tax—Applicabiktty of s. 154—Definition of 
“property ’—Structure put upon belonging 
to another—Whether moner of land owner of 
structure. 

The word ‘property’ in s. 154 of the Govern- 
ment of India Act, 1988, is used in the context 
without any limitation and will embrace 
every kind of property. 

The assumption that when someone pats 
up a structure on land not belonging to A 
the owner of the land is the owner of the 
structure, canot be accepted as a correct as- 
sumption in India in all cases. 

The Central Government requisitioned cer- 
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GOVERNMENT OF INDIA ACT, B. 154. 
—~(Contd.) 


tain land with buildings thereon in 1942 under 
r. 76 (r. 75A of the Amended Rules) of the 
T[efence of India Rules. The premises were 
sessed to consolidated rates under the-Calcutta 
unicipal Act. The Central Government 
after acquiring possession erected additional 
buildings on the Jand. At the general 
revaluation made under the Calcutta Municipal 
Act the cost of the additional structures was 
teken into account for the purposes of assess- 
ment. On the question whether the value of 
the buildings put up by the Government should 
be excluded in the re-valuation, it was con- 
tended that by the order of requisition the land 
was not vested in the Government and, 
therefore, the structures erected on the land 
would be the property of the owner of the land 
and s. 154 of the Government of India Act, 
1985, was not applicable :— 
Held, that the additional structures were 
ae nie and as in India the ownership of a 

uilding was not necessarily related to the 
ownership of the land on which the building 
stood, the buildings were vested in the Govern- 
ment and would, therefore, be covered by the 
main part of s. 154 of the Government of India 
Act, 1985, and not by the proviso to that 
section. 

The meaning of “property” adopted in 
Governor-General of India v. Corpn. of Cal. 
(82 C. W. N. 172) approved. 

Whether any cular pr8perty falls within 
the exemption provided in s. 154 of the 
Government of India Act, 1985, must depend 
on what is “property” within the meaning of 
that section and not on what is regarded as a 
unit for purposes of assessment under a local 
Municipal Act. 

CoRPORATION OF CaLcurra V. GOVERNORS, 

St. THOMAS SCHOOL. 


52 Bom. L, R. 25 (F. G.) 


mamin 22G. 

The High Court has jurisdiction to order 
the Revenue Authority to state a case, in face 
of the provisions of s. 226 of the Government 
of India Act, 1985. Inasking the Authority 
to perform his statutory duty to state a case, 
the Court is not exercising its original juris- 
diction in any matter concerning the revenue. 
Carer Con. Rev. AUTH. 0. MAHARASHTRA) 

Suear Murs. 62 Bom. L. R. 769 (8. CG. 


Lists, construction of. 

In co items in the lists contained in 
schedule 7 to the Government of India Act, 
1885, it is the duty of the Court to try and 
rezoncile the different items that appears in the 
different lists. Where there is overlapping 
attempt`must be made to give such a meaning 
to each item as would lead to as little conflict 
ard friction as possible. As between list I 
and list TI, list I must prevail. In the hierarchy 
of lists list T occupies a pre-eminent position. 

The scheme of the Government of India Act 
is that to the extent of list YI the Provincial 
legislature is supreme and sovereign, and as a 
sovereign legislature it has legislative 
competence to deal with all matters that arise 
out of and fall under any of the items of list H. 
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GOVERNMENT OF INDIA ACT, LISTS 
—{Contd.) 


The next question is whether in legislating 
with regard to a matter which fell under a parti- 
cular item in list II, the Provincial Le ture 
has trespassed upon the field which has been 
reserved for the Central Legislature unfer 
list I. It is not as if it is not competent to the 
Provincial Legislature to ass upon any 
item which is included in list I. In the com- 
plicated affairs of the State it is very difficult 
to say with regard to any particular piece of 
legislation that there co not be and there 
should not be any trespass at all upon an itém 
that falls in list I. It is, however, the duty of 
the Court to consider the nature of the trespass 
which the Legislature has made upon any 
particular item in list I. If the trespass is 
incidental and the substance of the legislation 
still remains one which falls in list II, the Court 
will the trespass and come to the 
conclusion that the Provincial Legislature was 
acting within its legislative competence. If 
the trespass is substantial, so su tial as 
to make the legislation more with regard to the 
item that falls in list I rather than with regard 
to the item which falls in list II, the Court 
would prevent the Provincial Legislature from 
making that trespass. Merely because in 
legislating with regard to a matter which falls 
in list IX a mere ancillary to incidental effect 
of that legislation is to affect a matter which 
falls in list T, that by itself is not sutticient to 
lead the Court to hold that the impugned 
legislation is ultra vires of the Provincial 
Legislature. 

EMPEROR v. Kisnori SHETTI. 
52 Bom. L. R. 30. 


———-LIST II, item 31. 
PROHIBITION Act, S. 11. 
52 Bom. L. R. 799 (F. B.) 


GOVERNMENT TRADING TAXATION 
ACT YA of 1926). See INCOME-TAX ACT, 
S. 10(2) (tti). 52 Bom. L. R. 81. 


HINDU LAW, ADOPTION—Divesting of 
estate—Property of sole surviving arcener 
passing to his heirs—Widow of collateral 
making adoption—-Whether adopted son divests 
heirs of sole surviving coparcener. 

Under Hindu law an adopted son cannot on 
his adoption claim the estate of a collateral 
which has passed to the heirs of the latter who 
are also collaterals. 

K, who was the sole surviving coparcener in a 
joint Hindu family died leaving certain watan 
and non-watan properties. The non-watan 
properties went to the widow of a collateral at 
the watan properties went to the male heirs of 
K who were also collaterals. The widow of the 
collateral then adopted the plaintiff as a son 
to her husband. On the question whether the 
plaintiff on his adoption divested the estate 
which had vested in the heirs of K :— 

Held, that the adoption of the plaintiff did 
not divest the watan lands which had vested in 
the collaterals of K. 

DATTATRAYA V, Vaman. 52 Bom. L. R. 283. 


— Joint family—Adoption : 
e fleet ie of ‘unity Bee eae 


Pad 


See BOMBAY 
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surviving coparcener—Whether such ahenations 
can be attacked by sub y adopted son. 

A joint Hindu y consisted of the sole 
surviving coparcener and the widow of a 
deceased coparcener. The surviving pa 
ner made alienations of portions of the family 
property. Subsequently, the widow adopted 
ason. The son having sued to set aside the 
alienations :— 

Held, that at the dates of the alienations the 
coparcener had full right to treat the family 
property as if it was his own property, and that 
the adoption which was subsequent to the 
alienations could not affect the property which 
was already disposed of by the copercener as 
a person who acted as the full owner of the 
property. ; 

In considering whether a particular alienation 
made of joint family property prior to the 
date of adoption is or is not a lawful alienation, 
the alienation must be lawful, not in relation 
to the rights of the adopted son, but it must be 
lawful at the date when the alienation was made. 
If it is lawful, it cannot be questioned or 
challenged by the adopted son whose adoption 
is subsequent to the alienation. 

BHIMAJI 0. i 
52 Bom. L. R. 290. 


ea nesting of estate—Will made by sole 
surviving coparcener—Subsequent adoption-— 
Rights of adopted son vis a vis legatee. 

he sole surviving coparcener in a joint 
Hindu family died leaving a will by which 
he ie life-estate in his property to his widow 
and absolute interest in it to the plaintiff. 
On the testator’s death his widow adopted the 
defendant to her husband. In a suit by the 
plaintiff for a declaration that his interest 
under the will was not affected bythe adoption 
of the defendant :— 

eld, that the plaintiff's rights in the 
property were not in any way affected by the 
adoption. 
NARAYAN 0, PADMANABEH. 

52 Bom. L. R. 313, 


——------ Sole surviving coparrencr disposing 
of prop by will—Life interest with possession 
to wife of testator and after wife’s death to hia 
sisters with ownership—Alienation of property 
by sisters’ heirs—Sub adoption, by widow 
of testator—-Whether testator’s sisters take 
vested interest in property on kis death-~ 
Alienattons whether binding on adopted son. 

The gole surviving coparcener in a Hindu 
family executed a will whereby he gave pos- 
session of all his property to his wife after his 
death and directed that she should maintain 
herself from the income of certain specified 
portion of it. He further directed that the 
property should go to his sisters, as owners, 
after the death of his wife. A portion of the 
property was mortgaged with possession, and 

regard to it the testator stated that it should 
be redeemed by, his sisters. At the end of the 
will he added that if his wife gave birth to a 
son or daughter after his death, he or she 
was to be the owner of all his property. After 
the testator’s death the heirs of his sisters 
sold portions of the property to the plaintiffs 
without possession. Thereafter the widow 
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of the testator adopted a son. On the ques- 
tions (1) whether the sisters of the testator 
acquired any interest in the property on his 
death and (2) whether the alienations made 
by the heirs of the sisters were binding on the 
adopted son :—- 

eld, (1) that the sisters of the testator took 
vested interest in the property on his death 
which was liable to be divested by the birth ofa 
child to his widow and that the testator 
intended that his sisters should take immediate 
vested interest in the property as the- right of 
receemng the mortgage was given to them 
only ; 
(2) that the adopted son was not entitled 
to question. the ser agai made by the 
testator of the family property which were 
lawfully made prior to his adoption and that, 
therefore, the plaintiffs were entitled to 
possession of the property which they had 
purchased from the heirs of the testator’s 
sisters. 
VITHALBHAL V. SHIVABHAI. 

. 52 Bom. L. R. 301. 


—Adoption after death of collateral— 
Whether such adoption divests the estate vested 
in collateral. 

Under Hindu law, an adoption made after 
the death ofa collateral does not enable the 
adopted son to come in as an heir to the colla- 
teral. 


Generally an adoption relates back to the 
death of the adoptive father. An adopted 
son is to be looked upon as ifhe was in existence 
at the date of the death of the adoptive 
father. The rights of an adopted son, however, 
are not in all respects identical with those 
of a natural born son. The principle of relation 


A back is not an absolute principle, but it 


has certain limitations. The first limitation 
is that any lawful allenations made by the last 
absolute owner is binding on the adopted son. 
Secondly, that if the property goes by inherit- 
ance to a collateral and the adopted son is 
adopted after the death of the collateral, 
the adoption cannot divest the property which 
has vested tn the heir of the collateral. 

JIVAJI ANNAJI V. HANUMANT. 

: 52 Bom. L. R. 527 (F. B.) 


-——Divesting of estate—Heir of lasi 
male holder effecting zale of erty—Whether 
-salebinding on subsequent adopted son—Effect of 
relinguishment by widocw—Female heir inheriting 
ey tile absolutely, whether entitled to dispose 
‘of wh 

A was the sole surviving coparcener in a 
joint Hindu family, which originally consisted 
of his father and his brother B. On A’s death 
the property held by him devolved upon his 
‘Mother BA.as his heir. Four days before her 
‘death BA relinquished her interest in the 
property in favour of her daughter D. After 
the death of BA, B's widow BH filed a suit 
‘against D contending that her husband was 
the last male holder of the property and 
caccordingly, she was the heir to the property 
‘and. that D had no right or interest in it. 
eThere was a&-compromise decree in the suit 
whereby -certain lots in the property: were 
‘given ta BH: . BH sald some of those lots.to 
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D ard D in her turn sold them tothe defendants. 
BH thereafter adopted the plaintiff to her 
husband and he filed a suit against the defend- 
rites for possession of the lots purchased by 

em i 

Beld, (1) that the effect of the relinquishment 
of the Pe by BA was to accelerate the 
state which D would have obtained on BA's 
death and that the relinquishment was not 
an alienation of the estate by BA for a lawful: 
purpose so as to give D an indefeasible title to 
the property ; 

(2) that the plaintiff was entitled on his 
adoption to take all property in the hands of D 
subject to such alienations as had been lawfully 
effected either by A or BA or D; 

(8) that the defendants who were the 
alienees from D were not liable to be divested 
by the plaintiff; and 

(4) that D, notwithstanding her being a 
female heir, was entitled to dispose of the 
property as she was entitled to take the estate 
of A absolutely. 

Visanu PANDU v. MAHADU. 
52 Bom. L. R. 599. 


HINDU LAW, ALIENATION —Coparceners 
-Sale of coparcener’s interest in property at 
Court sale—Righis of auction purchaser on 


partition. 


Under Hindu law the position of an alienee 
of a specific property or of the undivided 
interest of a coparvener in such*property on a 
general partition is that he has an equitable 
right to have that property or the alienor’s 
share in that property as the case may be 
assigned to him if it could be done without 
injustice to the other coparceners. The same 
is the position of a purchaser at a court-sale. ~. 

The alienee or the auction purchaser acquires 
on the alienation or the auction sale, the right 
which his allenor or his judgment-debtor had 
in the joint family properties or the specifie 
property,. but no more, which would be an 
undivided share, right, title and interest therein 
coupled with the right which he has of effecting 
a partition between himself and the” other 
coparceners of his. i H 

An alienee or the auction purchaser being a 
transferee for value, has, though his alienor 
or the judgment-debtor may not u himself, 
the right which has been recognised at equity 
to have assigned to him, if it could be done 
without injustice to the .other coparceners, 
the specific property or his alienor’s share. in 
that property. That equity would not avail 
him where there is the other conflicting equity 
in favour of the other coparceners or where 
there are equities as between coparceners or 
liabilites attaching to the alenor’s share 
which would render. it impracticable to do so. 
VASUDEO vo. KANKOOCHAND. 52 Bom. L.R. 774. 


memean OEE amily property—sShare of alienee 
how determined. 

Under Hindu law the share of the alienee 
of joint family property is to be determined at - 
the date of the alienation and not at the time 
when the alienee asks for an equitable partition 
of the property. 
SAKABCHAND V. NARAYAN. ~ es 

: 52 Bom, L. R, 888 (E. B.) 7 


r 
Cee aa ~ 
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HINDU LAW, DEBT—Pre-parittion debt 
of father—Pious obligation of sons to pay debi— 
ce against father obtained after partition— 

Execution suti by creditor agutnst father for 
declaration that sons’ interest liable—Sutt against 
sons barred by limitation-——Whether suit for decla- 
ration mainiainable— Partition eff pending 
creditors’ suit whether fraudulent, f 

A creditor obtained a money dectee against 
the father in a joint Hindu family governed 
by the Mitakshara after a partition of the 
family property had taken place between the 
father and his sons. 
declaration that in execution of his decree the 
sons’ interest was also liable to be brought to 
sale, the remed 
debt i the sons not being available 
owing limitation at the date of the suit :— 

Held, that the suit was not maintainable. 

The pious obligation of a son to pay the 
debt of-his father does not come to anend by 
the mere fact that the creditor has sued the 
father and obtained a decree. It can come to 
an end only when the decree is satisfied ; 
but it does not follow that the obligation can be 
enforced much less that it can be enforced in 
execution of the decree obtained against the 
father. Just as the effect of a rule of limitation 
may be -that a right remains, though the 
remedy is barred, similarly, upon the applica- 
tion of the rule, the obligation of the son may 
Temain, though there may be no way known 
to law of enforcing it. , 
- Members of a coparcenary family under the 
Mitakshara law &re entitled, at any time they 
so choose, to put an end to the joint status 
among themselves, and a partition does not 
become fraudulent merely because it is effected 
even pending a creditor's suit. It is, however, 
a transfer, and in case it is shown that the 
partition, for example, was unfair 
creditor -inasmuch as where the debt was due 
only from one member it assigned to that 
member property which was of less value 
than hig proper share in the joint family 
property, tnen the transfer could be said to be 
in fraud of that particular creditor. Simi- 
larly, where there is a body of creditors, if it 
can be- shown that the transfer is fraudulent 
of the creditors in this sense, then the plaintiff 
will be entitled to avoid the partition in a suit 
filed by him on behalf of himself and other 
creditors. 
JivkaM JAGJIVANDAS V. KANTILAL. 
TE 52 Bom. L. R. 104. 


— Decree Jather alone in joint 
Jamily—Aitachmeni tn execution of joint family 
property—Partition effected between father and 
sons before court sale——Sons not made parties 
to execution proceedings——-Whether sons’ interest 
in popar affected by execution sale. 
`~ Under du law a decree obtained inst 
the father alone in a Mitakshara joint y 
cannot be executed against the song’ interest 
in the property after aiai without making 
the sons parties to the execution Soak pe 
` In execution of a money decree which the 
laintiff. had. obtained aga the father in a 
fint Hindu family governed by the Mitakshara. 
the .joint family property: was attached. 
‘Before the property was brought to sale a 
“partition was effected between the father and 


‘his -sons. The property. was subsequently , 
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of a suit for recovery of the 


to the 


945 


HINDU LAW,DEBT—{Conid.) z 


sold in execution of the plaintiff's decree and 
it was purchased by the plaintiff himeelf. 
On the question whether the sons’ interest in 
the property passed to the plaintiff: 

Held, that as the sons were not made parties 
to the execution proceedings, hein oti in 
the pro did not to the plaintiff. 
eRe) on 52 Bom. L. R. 154. 


Debt by father—Avyavaharika debt— 
ofits against father—Son’s' 
liability to pay such debt. 

Under Hindu law a‘son is liable to pay the 
debt of his father in respect of a labulity 
incurred by the latter in relation to a decree 
for mesne protits. 

-In a suit filed by the plaintiff against a 


' Hindu father the latter contended that he 


and not the plaintiff was the owner of tbe suit 
property. There was a bona fide dispute 
between these parties as regards the right to 
this property which was in the defendants’ 

ssession. The suit ended in a decree in 
avour of the plaintiff. The plaintiff then 
applied to have the amount of mesne profits 
awarded to him under the decree as confirmed 
in second appeal and accordingly n final decree 
was passed.- In execution of the decree for 
the amount of mesne profits the plaintiff 
purchased the suit property, but when he 
attempted to take possession of it, the defend- 
ant’s son resisted, contending that the sale 
was not binding on him and that he was not 
liable to pay the amount of the mesne profits 


‘as the debt in respect of which the liability 
’ was sought to be enforced was an avyavahartka 


debt :— 

Held, that the defendant’s son was liable 
ip respect of the debt of his father incurred in 
connection with the decree for the amount of 
mesne profits. 

LAXMIPATRAO V. KRISTRAO. 
52 Bom. L. R. 342, 


—— Debi by father incurred as surety— 
Liability cf sons to pay such debt—Pious 
obligation of sons to pay debt. 
nder Hindu law the sons are liable, by 
reason of their pious obligation, to pay their 
father’s debts incurred by him as a surety for 
payment of money, out of their interest in the 
joint family properties, where under the terms 
of the surety bond the father has rendered 
himself personally Jiable. ; 
Where the father has rendered himself 
rsonally liable even in the case of a mortgage 
nd or a hypothecation or pledge of goods to 
pay the balance over or-any deficit after 
realization of the security, the son’s obligation 
to pay the father’s debt by reason of the 
pious obligation would arise and the-debt to 
the extent that it has not been satisfied by the 
realization of the security would be recoverablé 
by the creditor from he father as well as the 
sons out of the joint family properties inclusive 
of sons’ share, right, title and interest therein. 
' Where, however, on the terms of the surety 
bond the father has not undertaken any 
personal Habilitv, no question could arise of 
the sons being liable to pay the father’s debt 
by reason of the pious obligation, because in 
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such a case there would be no debt due by the 


father. 
LINGBOAT v. PARAPPA. 62 Bom. L. R. 846. 


HINDU LAW, MANAGER—Joint family 
business—Promise to pay statute barred deb: by 
manager—Whether ciher members of joint 
family bound by such debi—Manager’s power 
io acknowledge debt not siatute harred——Burden 
of proof. 

A manager of a joint Hindu family as such is 
not competent to tind the other members of a 
joint family by a promise to pay a debt already 
statute barred. The manager of a joint 
Hindu family has general authority to keep 
alive by acknowledgement a debt which is 
nothyet statute barred, but the acknowledgement 
must be such as to satisfy the conditions of 
s. 19 of the Indian Limitation Act, 1908. 

Where the memters of a joint Hindu family 
allege that a hand note given by the manager 
ig not biding on them because it was given in 
respect of statute barred debts, the burden 
is on them to prove it. 

NAGARMAL t. BAJRANGLAL. 
52 Bom. L. R. 467 (P. C.) 


HINDU LAW, PARTITION, severance of 
status. 

Under Hindu law where the intention to 
separate is clear, whatever the motive with 
which the partition was effected, whether the 
intention was to defraud the creditors or merely 
to make it more ditticult for the creditors to 
obtain the fruit of their decree in execution, 
the division of the status which it is within the 
will of the members of the joint Hindu family 
to bring about must be given full effect, and 
as Jong as that is so, what will pass in the 
execution sale to which the sons were not made 
parties when the sales took place after the 
partition is the interest of the father alone. 
GANPATRAO v. Bunmao. 52 Bom. L. R. 154. 


HINDU LAW, SELF-ACQUIRED PRO. 
- PERTY—Division of, made by father between 
sons—Whether effecta severance of status between 
sons—Such transaction whether requires registra- 
tion—Transfer of Property Act (IV of 1882). 

Under du law a transaction by which a 
father makes a division of his self-acquired 
property between his scns must be regarded as a 
transaction by which he, in the first instance, 
effects a severance of status between his sons; 
in the second instance, he notionally throws 
into the hotchpot his self-acquired property, 
_ and then divides it between his sons, whether 
equally or unequally in accordance with his 
pleasure. Such a transaction cannot be 
regarded as one of the five transactions men- 
tioned in the Transfer of Property Act, 1882, 
which require registration. 

Under the Mitakshara when the father is 
treating what is his self-acquired property in 
the same manner in which he treats joint family 
property or ancestral property, by proceeding 
to distribute it between his sons d his 
lifetime there isnothingin that act which would 
come in the way of making an unequal 
distribution, so far as his self-acquired property 
is concerned. 

KISANSING MOHANSING V. VISHNU. 
52 Bom. L. R, 867. 


THE BOMBAY LAW REPORTER. 


[VOL. LIL 


HINDU LAW, STRIDHANA—Saudayika 
stridhana—Property inherited by a woman from 
her parents 18 such stridhana. 

According to the Bombay School of Hindu 
law, property inherited by a woman from 
her parents is her saudayika stridhana, of 
which she is the absolute owner. She can dis- 
pose of such property by wul without the 
consent of her husband. 

GAJANAN 0. PANDURANG. 
52 Bom. L. R. 238 (F. B.) 


HINDU LAW, SUCCESSION, Bandhus— 
Sister's daughter-——Mother’s sister’s son—Priority 
between —rinciples of priority between con- 
testing bandhus—Brother’s daughter—Mother’s 
brother’s son, 

In the Province of Bombay, according to the 
Mitakshara, sister’s daughter is entitled to 
succeed in preference to mother’s sister’s son. 

Similarly, brother’s daughter is entitled to 
succeed in preference to mother’s brother’s 


son. 

Under the Mitakshara Hindu law as applied 
to the Province of Bombay, in a competition 
between bandhus the proper test to apply is to 
determine in which pee class—out of 
the three classes of bandhus, atma bandhus, 


pitru bandhus and mairu bandhus—a bandhu 


fall3, and preference should be given to the class 
enumerated first over the classes enumerated 
subsequently. The next test to apply is to 
determine which bandbu is nearer in degree of 
relationship as coming within a particular 
class. If a female is nearere in relationsbip, 
then she is preferred to a male bandhu. If 
there are two bandhus of equal relationship 
to the propositus, then only the test of religious 
efficacy applies and in that case a male bandhu 
may be preferred to a female bandhu. 
Kisan DEONDU 0. SIEVANTIBAL. 

52 Bom. L. R. 327 (F. B.) 


HOARDING AND PROFITEERING PRE- 
VENTION ORDINANCE, 1943, S. 14. 

Where a person charged with an offence 
under the Hoarding and Profiteering Prevention 
Ordinance, 1948, is acquitted for absence 
of a valid sanction under s, 14 of the Ordinance, 
he can be tried again for the same offence after 
a valid sanction is obtained. Section 408 of 
the Criminal Procedure Code has no application 
to such a case. 
YusoraLLı Noorsaoy v. Kine. 

52 Bom. L. R. 1 (P. C.) 


INAM LANDS, sanadi. See SANADI Inam 
Laws. 52 Bom. L. R. 839 (F. B.) 


INCOME-TAX ACT (XI of 1922)—Non- 
resident company-—~Accounts on mercantile basis 
-Sale of goods in British Indta—Collection 
of sale money in British India through guarantee 
brokers residing outside British Indta—Sending 
of gcods to British India by ral and collection 
of sale proceeds by hundis drawn on banks on 
security of railway recetpts—Liability of non- 
resident company to pay income-taw in British 
India—Locus of accrual or arising of profits— 
Locus of receipt of money. 

The assessee, a non-resident company 
regis-ered in the State of Baroda, had its textile 
mills at Petlad in that State. For the calendar 
year 1041, it was assessed under the Indian 
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Income-tax Act in respect of two items, viz. 
(a) Rs. 12,868,480 and (b) Rs. 4,40,878. The 
facts as regards item (a) were that the assessee 
had guarantee brokers who also resided at 
Petlad. The assessee maintained its accounts 
on a mercantile basis. During the accotnt- 
ing year, the assessee debited in its books of 
account a sum of Rs. 18,41,744 to the brokers 
and credited it to the sales account. ~The 
manufactured goods were railed by the assessee 
to Ahmedabad (in British India) to the res- 
pective merchants, from whom the brokers 
realised the price of the goods (Rs. 12,68,480) 
and utilised it in paying off the various credi- 
tors of the assessee at Ahmedabad. The facts 
as respects item (b) were that the assessee sent 
goods to British India and drew hundis on the 
merchants who got delivery of the railwa 
receipts represent the goods on their 
discharging the hundis :— 

Held, that the assessee was properly assessed 
as regards item (a) because (1) the primary 
liability to pay for the goods was upon the 
merchants to whom they were sold by the 
assessee, that the brokers were mere guarantors 
whose guaranteeing the payment by the mer- 
chants did not in any way affect the primary 
liability of the merchants to pay the assessee ; 
and that in using the money according to the 
instructions of the assessee the brokers did in 
law receive the sum on behalf of their principal, 
the assessee, in British India; 

(2) that @nder the mercantile basis of 
accounts it could not be said that the income 
shown in the books should be deemed not only 
to accrue or arise but also deemed to be received 
at Baroda although in fact the income was 
received at a different time and at a different 
place (viz. Ahmedabad) : 

(8) that the true characteristic of the 
payments made by merchants at Ahmedabad 
was not adebt but sale proceeds which, 
although they had accrued and arisen, had not 
been paid in the State of Baroda, but at 
Ahmedabad : 

(4) that the sum of Rs. 12,68,480 which 
was received in British India included the 
profits and gains of the business of the assessee. 

Held, further, as regards item (b) that in 
view of the fact that the assessee sent goods to 
British India and drew hundis on the merchants 
who got delivery of the railway receipt 
representing the goods only on their discharging 
the hundis, there was no doubt that the sum 


of Rs. 4,40,878 was received by the assessee _ 


in British India, and the assessee was liable in 
respect of the amount. 
ere accounts are maintained on a 
mercantile basis, where an assessee makes in his 
books entries of debit and credit, it must be 
deemed that at that date and at that time profits 
acerued or arose to the assessec. here, 
however, the assessee is a non-resident, mere 
accrual of income or profits or the mere fact 
that profits or income arose to the assessee in an 
Indian State will not entitle the taxing autho- 
rities to tax any of the profits of the assessee. 
It must be further shown that those profits 
were received or deemed to be received in 
British India in the year of assessment in order 
that they can be taxed. 
There is a clear distinction between the 
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accrual or arising of an income and the actual 
receipt of an income. There is also a clear 
distinction between the notional accrual or 
arising of an income anda notional receipt of 
an income. 

Accrual or arising of an income has nothing 
whatever to do with the actual receipt of a 
particular income. Income may accrue or 
arise in a particular place and it may be 
received in an entirely different place. 

In e ing the Indian Income-tax Act the 
Legislature has drawn a clear distinction 
between accrual or arising of income and the 
receipt of income. There is no reason wh 
when accounts are kept on mercantile basis it 
must be held that income does not merely 
accrue or arise when the necessary entries are 
made in the books of account, but it must also 
be held that the income is actually received or 
deemed to be received there by the assessee. 
KesHav Mitts Co, v. Comer. I. T. 

52 Bom. L. R. 72, 


-i 3-—Firm—Legal entity chargeable 
to taw—Whether common partners can constitute 
two partnerships. 

For the purpose of the Indian Income-tax 
Act, 1922, there is nothing in law to preclude 
common ers constituting two separate 
firms. Whether in a given case there are two 
firms or only one firm is a question of fact. 
JESINGBHAI Usamsni v. Come. I. T. 

52 Bom. L. R. 94. 


e 4A(c)}—Managing ageni—Com- 
mission—Parent company functioning in Indian 
State—Managing agent working in Bombay— 
Whether commission arises or accrues in Bombay. 

The assessee was a company incorporated 
in Bombay, where it had its registered office, 
the meetings of directors were held, the books 
of accounts were maintained, and various types 
of work done. It was the managirg apen 
of another company registered in Bombay, 
which had salt-works at Aden and Kandla 
(Cutch State). Under the managing agency 

t the assessee was to earn come 
mission at the rate of 124 per cent. on the net 
prouts of the company or a minimum of 

. - 80,000, whichever was greater. The 
assessee appointed one of its directors who lived 
in Cutch to manage the affairs of the company. 
During the accounting year of assessment, the 
assessee earned Ra. 88,065 as commission on the 
Kandla business. A .question arose, whether 
the amount so earned accrued to the assessee 
in British India for the purpose of Income tax 
and excess profits tax :— 

Held, that no commission did arise or accrue 
to the assessee at Kandla at all, and that it 
only arose and accrued to the assessee when all 
the accounts of the workings of the company 
were submitted to the head office in Bombay 
and the profit was determined. 

SALT AND INDUSTRIES AGENCIES V. Come. I. T. 
52 Bom. L. R. 84, 


Municipal 
nance Act, 
lax and urban 
hether these taxes 


pre ess ) IP of Bom 
Act (Bom. of 1888}—Bombay 
1932—Municipal 


propert 
immovable property taw— 
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allowable deductions under s3. 9(1) (iv}—Meaning 
of expression “capital chargc’-——Construction. 

Municipal property tax and urban immovable 

roperty tax payable under the City of 

ombay Municipal Act, 1888, and the Bombay 
Finance Act, 1982, respectively, are allowable 
deductions under s. 9(Z) (iv) of the Indian 
Income-tax Act, 1922. 

The expression ‘‘capital charge” used in the 
second sub-clause of cl. (tv) of s. O(1) of the 
_ Indian Income-tax Act, 1922, cannot have 

reference to a charge -on the property and 
it must be understood in the same sense as in 
the first sub-clause of cl. (iv) of the section ; 
that is to say, the first sub-clause having 
provided for deduction of interest-where a 
capital sum is charged on the property, the 
second sub-clause provides for a deduction of 
annual sums so charged, such sums not bei 
capital sums, the limiting words being intend 
to exclude cases where capital raised on the 
security of the property is made repayable in 
instalments. 

Negew Piececoops Co. v. Com. I. T. ; 
52 Bom. L. R. 764 (P. G.) 


——————§, 10(2) (ili)—Money borrowed in 
Indian State—Interest on such money 
in British India—Deduction from tan—Stale 
Bank of Porbander—Government Trading 
Taxation Act (LII of 1926). 

The assessee, the Porbander State Bank, 
received deposits from depositors at Porbander 
an Indian State) brought the money into 

ritish India, and earned by way of interest on 


the money Rs. 82,469, which it paid to the- 


depositors at Porbander, during the accounting 
year from November 1, 1940, to October 81, 
1941. The assessee having been assessed to 
income-tax in British India in respect of the 
above amount :—— 

Held, (1) that in order to deprive the assesee 
-of the deduction under s. 10(2) (iii) of the 
Indian Income-tax Act, 1922, it must be found 
that the persons who deposited moneys with 
the assessee and earned interest on the deposits 
knew as a part of the integral transaction 
of the deposit that the assessee would take the 
money to British India and utilise that moncy 
for the purpose of earning income on it ; 

“(2) that inasmuch as it was not established 
that there was any knowledge on the part of 
the depositors that the deposit would be trans- 
ferred to British India for the purpose of earning 
income on it, the interest earned by them 
was not chargeable under the Indian Income- 
tax Act and there was no obligation upon the 
asseasee to deduct interest unders. 18 (8d) of 
the Act; Mi 

(8) that, therefore, the assessee was entitled 
to the deduction under s. 10(2) (iii) of the 
Act in respect of interest (viz. Rs. 82,469) 

aid by it to its depositors. 

ORBANDER STATE Bank v. Comer. I. T. 

D : 52 Bom. L. R. 81. 


Aa 10(2) (vi)—* 
applicable”——Depreciation whether 


eciation 
on 


cost price alone— Depreciation whether estimated: 


after deducting allowance fer each year. 


The asseskee, a-non-resident company having 


ita textile mills at Petlad in the State of Baroda, 
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was assessed for the first time in the year 
1940-41 under the Indian Income-tax Act, 
1922, when it claimed, under s. 10(2) (vi) of the 
Act, depreciation of its buildings, machinery, 
plant, furniture, etc. on the basis of their actual 
cost without any deduction. The asseasee was 
however allowed depreciation applicable to 
the assets, under s. 10(4) (c), viz. the actual cost 
less fcr each financial year since April 1, 1922, 
and ab the rates in force on April 1, 1922, for 
each year prior to that date. On reference 
to the High Court :— 

Held, that in view of the expression “depre- 
ciation applicable” used in s. 10(8) (c) of the 
Act, the written down value of the assets in 
1940-41 was to be determined not merely by 
their cost price but from that cost price had to 
be deducted the rates of depreciation, which 
were not allowed to the assessee, but which 
were Gpplicable to the assets, as laid down in 
the Act. 

NaRAMBHAI MILLS Co. v. Come. I. T. 
52 Bom. L. R. 89. 


ama, 


10(2) (x). 
S. 10(2) (av). 


See INCOME-TAX ACT, 
2 Bom. L, R. 415. 


—_———_—-§, 10(2)(xii}—“‘Captial expenditure” — 


Bidi manufacture—-Money spent on purchase 
of bidi leaves—Revenue account. 

The assessee, a manufacturer and vendor 
of bidis (country made cigarettes), contracted 
with the Government and other owners of land 
to obtain the right to pick and carry away 
bidt leaves from their forests. In his assess- 
ment ‘to income-tax the assessee claimed 
exempzion from tax the amount paid by him 
to obtain this right :— 

Held, that the expression “capita! expendi- 
ture” in s. 10(2){a2t) of the Indian Income-tax 
Act, 1922, must be construed in a business 
sense, and that so understood the amount 
claimed was expenditure on revenue account 
and not on capital account just as much as if 
the leaves had been bought in a shop. 
MoHANLAL HARGOVIND v. Come. I. T. 

52 Bom.L. R. 169. 


~, 10(2)(xv)—Expenditure incurred for 

increastng profits of assessee—Permissible deduc- 

tion—Fayment assessee of share in bonus 
aid by managed company to its oi ena 
hether such share ts permissible deduction. 

The assessee company was the managing 
agent of another company and was entitled to 
earn ccmmission at certain rates on the net 
profits of the managed company. The latter 
company paid a certain sum of money to its 
certain officers, to which the assessee contribut- 
ed a share from its own profits. In its assess- 
ment to income-tax the assessee compan 
claimed deduction of the amount so pal 
under £. 10(2) (æv) of the Indian Income-tax 
„Act, 1922 :— 

Held, that looking purely from the point of 
view of commercial principles, what the assessee 
company had done was something which had 
as its object increasing the profits of the 
managed company and thereby increasing its 
own shere of the commission, that so regarded 
the expenditure was wholly and ee 
for the purposes- of its business,-and that it 
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‘was therefore a permissible deduction under 
8. 10{2) (xv) of the Act. 

In ascertaining what is a permissible deduc- 
tion under s. 10(2) (xv) of the Indian Income- 
tax Act, 1922, one has not got to take an 
abstract or academic view of what is proper 
expenditure laid out and expended wholly 
and exclusively for the purposes of one’s 
business. One has got to take into considera- 
tion questions of commercial expendiency 
and the principles of ordinary commercial 
trading, and the main consideration that has 
‘got to weigh with the Court is whether the 
expenditure was a part of the process of profit- 
making. If the expenditure helps or assists 
the assessee in making or increasing the profits, 
then undoubtedly that expenditure would be 
expended wholly and» exclusively for the 
purposes of business. Even a voluntary 
act of payment if performed for commercial 
expediency can still be an expenditure falling 
within the section if it can be shown that it 
was intended for the el le -of making 
or increasing the profits of the asseasee. If it 
can be shown that there was a very important 
nexus between the assessee company ‘and its 
managed company which necessitates the 
assessee company making the payment to the 
employees of the managed company, it is 
possible for the assessee company to satisfy 
the Court that the expenditure was one which 
fell within the ambit of the section. 

There is no conflict between s. 10(2) (æ) 
and s. 10(2) (ab) of the Act. They are easily 
reconcilable. It is only a reasonable bonus 
as falling within the ambit of s. 10(2) (z) which 
is shared by the assessee company who is 
interested in the payment of the bonus that 
can be claimed by the assessee as a deduction 
under s. 10(2) (av). 


It is not every deduction that is a permiasible 


deduction under the section. It must be a 
deduction which falls under one or the other 
_headas of the section; and unless the assessee 
satisfies the income-tax authorities that the 
claim that he is making with regard to the 
deduction falls strictly within the compass and 
ambit of one of the heads, the assessee cannot 
be permitted the deduction. 
Tatra Sons Lro. v. Coamm. I. T. 
52 Bom. L. R. 415. 





incurred by assessee com-' 
-pany in successfully defending tis managing 
- directors and sa an, whether a permissible 
deduction—Eacess Profits Taw Act (XV of 
1940), Sch. I, r. 7(1}—Provision of free quarters 
_ to directors, whether remuneration. 

The costs of the assessee, a trading company, 
iri successfully defending its managing director 
and salesman against prosecution for acts 
` donein their capacity ofagents of the company, 
incurréd with the primary and paramount 
object to save the reputation of the company 
as a trading company so that its business and 
profits may not be affected, are a permissible 
deduction under s. 10(2) (av) of the Indian 
Inecome-tax Act, 1922. . 

Where an asset of a business is protected or 
safeguarded by the assessee carrying on the 
' business in a civil litigation, the costs of such 


~ litigation- are always permissible deduction. 


= 
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under s. 10{2) (<v). Where a criminal prosecu- 
tion ends in a conviction, the costs of the litiga- 
tion is not a permissible deduction, because the 
assessee who is guilty of a breach of the law 
cannot be heard to say that the costs was a 
permissible deduction inasmuch as the com- 
mission of the offence was not necessary for 
the purposes of his trade. Where, however, 
the prosecution ends in acquittal, the two tests 
to be applied are, (1) whether the assessee was 
charged with regard to a transaction which 
took place in the ordinary course of business, 
and (2) whether he was charged in his capacity 
ar a trader. If these two tests are satisfied 
and the Court comes to the conclusion that the 
primary object in incurring the expenditure 
was to protect the good name of the business, 
it can be said that the expenditure was wholly 
and exclusively for the purposes of business. 
J.B. ADVANI & Co. v. Cox. I. T. 

52 Bom. L. R. 434, 


—_—-S. 10(5)(c). See Incomu-rax Act, 


S. 10(2) (vt). 52 Bom. L. R. 89. 
———-§, 13. See Excess Proritrs Tax 
Act, S. 5. 52 Bom. L. R. 445. 
——S. 14(2) (c). See INCOME-TAX Act, 
S. 4A(c). 52 Bom. L. R. 84. 


——S, 18 (3A). See INCOME-TAX ACT, 
S. 10(2) (iii). 52 Bom. L. R. 81. 


————---—-8, 25A. See INCOME-TAX -AcT, S. 80. 
52 Bom. L. R. 421. 


—_—---§. 30—Appellate Assistant Commis- 
stoner—Appeal, hearing of—Notice of hearing 
to all persons conc Rules of natural 
justice—Legislature, presumplion regarding. 
The Appellate Assistant Commissioner of 
Income-tax hearing an appeal under s. 80 of 
the Indlan Income-tax Act, 1822, from an 
order passed by the Income-tax Off cer (e.g. an 
order passed under s. 25A of the Act), is bound 
to hear all parties interested in the appeal 
before he decides the appeal. f 
TuLsansa v. Com. I. T. 52 Bom. L. R. 421.. 


- J, 423). See Excess Prorits Tax 
Act, S. 5. ; 52 Bom. L. R. 719 (S. G.) 


—S, B4—Income-taw Officer—Disclosure 
of information—Decuments, papers and vouchers 
produced before him-—-Hew much of them pro- 
tected uction in Court. 

Under s. 54 of the Indian Income-tax Act, 
1922, it is only those accounts and entries in 
the books of account which are in the course 
of the investigation produced in the sense that 
they are communicated by the assessee to the 
Income-tax Officer and brought to his notice 
that are protected from production in Court. 
The other entries in the books of account which 
have no reference to the investigation of the 
particular case by the Income-tax Officer are 
not similarly protected. ' 

It is open to the Tncome-tax Officer when he 
is called into the witness box to produce the 
books of account in a particular case to tell the 

(Court that the -whole of the books of account 
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were produced before him by the assessee in 
the sense thetall the eccounts and the entries 
in those books of account were produced and 
communicated or brought to his notice by the 
assessee for the purpose of the assessment which 
he was then conducting. Unless and until 
the Income-tax Officer is prepared to to 
that length, he would be an ed to apply his 
mind to the question whether particular 
accounts or particular entries in those books of 
account were thus brought to his notice by the 
assessee for the purpose of assessment and 
eliminating those, produce the rest of the 
accounts and the entries in those books of 
account which are not relevant for the purpose 
of the inquiry before him. He would be justi- 
fied in withdrawing from the Court, under s. 54, 
those accounts and entries in the books of 
account which were relevant for the purpose 
of the inquiry before him and which were thus 
brought to his notice by the assessee. 
OFFICIAL ASSIGNEE, B’BAY v. MUSTAFA. 

52 Bom. L. R. 402 (O. C. J.) 


INDUSTRIAL DISPUTES ACT (XIV of 
1917), S. 2(k)—Industrial dispute—Lock- 
out by employer— Wages during period of lock-out 
PA of Wages Act (IV of 1937), Secs. 15 
22(d)—Jurisdiction of Tribunal under Industrial 
Disputes Act to determine dispute about wages. 

The term ‘industrial dispute,” as defined in 
s. 2(k) of the Industrial Disputes Act, 1947, 
includes the dispute about lock-out by the 
employer as well as the claim of the workmen 
to payment of wages during the period of the 
lock-out. _ 

The Payment of Wages Act and the Indus- 
trial Disputes Act are not in pari materia; and 
the jurisdiction of the Tribunal set up under 
the latter Act is not excluded by the provisions 
of the former Act. 

SHANNUGGER JUTE Factory v. MODAK., 
52 Bom. L. R. 178 (F. C.) 


i, 7, See INDUBTHIAL DISPUTES Act, 
S. 2(k). 52 Bom. L. R. 178 (F.C.) 


mS, 10. See INDUSTRIAL DISPUTES 
Act, 5. 2(k). 52 Bom. L. R. 178 (F. C.) 


mee INDUSTRIAL DISPUTES ACT, 
S. 15. 52 Bom. L. R. 179 (F. CG.) 


Order of reference—Mention 
of dispute—Order ta be read as a whole—Re- 
instatement—Non-employment — Compensation 
for wrongful dismissal—Industrial dispute. 

Section 10(1) of the Industrial Disputes 
Act, 1947, does not require that the particular 
dispute should be mentioned in the order. 
It is sufficient if the existence of the dispute 
and the fact that the dispute is referred to the 
tribunal are clear from the order. 

Section 19 of the Act requires a reference 
of the dispute to the tribunal. 

The Court has to read the order as a whole 
and determine whether in effect the order makes 
such a reference. 

Re-instatement of a dismissed workman is 
an industrial dispute, so also is his non-employ- 
ment. The claim, for compensation for wrong- 
ful dismissal, i.e. non-employment, is a dispute 
in connection with non-employment. 

INDIA Parer Pur Co. v. INDIA PAPER PULP. 

WORKERS UNION. 

E2 Bom. L. R. 176 (F. C.) 
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INDUSTRIAL DISPUTES ACT, S. 15— 

Award—Period of ation of award. 

The scheme of the Industrial Disputes Act, 
1947, is that the Tribunal constituted under the 
Act has to determine the dispute referred to it. 
It has jurisdiction to determine and make the 
award up to the date it passes its order. The 
awgrd so made acquires a binding effect on the 
order of the Government made under s. 15. 
The power to make the award operative for a 
period not exceeding one year thereafter, which 
1s given to Government under s. 19(3) of the 
Act, is an independent power. Such extension 
does not in any way affect the jurisdiction or 
powers of the Tribunal. There is no justifica- 
tion for reading the provisions found in as. 10, 
15 aad 19 of the Act as providing one maximum 
period of twelve months. The maximum 
period of one year mentioned in s. 19(3) starts 
from the date of the award and does not cover 
the period antecedent to the award. 

RosertTs McLean & Co. v. Das GUPTA. 
52 Bom. L. R. 179 (E. C.) 


————§. 19. See INDUSTRIAL DISPUTES 
Act S. 18. 52 Bom. L. R. 179 (F. G.) 


See INDUSTRIAL Disputes ACT, 
S. 10. 52 Bom. L. R. 176 (F. G.) 


INSOLVENCY-—Composition deed—Deed of 
trusi—Terms in trust deed not contained in 
composition deed~—-Whether such terms are valid. 
Where a deed of trust, executed after a 
scheme of composition in insolvency and 
arrived at innocently betwee the insolvent 
and one of its creditors, contains an agreement 
to pay compound interest in place of simple 
interest provided in the scheme, such agree- 
ment cannot be enforced without the consent 
of all classes of creditors and the approval of 
the Insolvency Court. A suit to enforce the 

agreement in a civil Court does not lie. 

BENARES BANEK v. Orr. ABS., CALCUTTA. 
52 Bom. L. R. 488 (P. C.) 


INSOLVENCY ACT (PROVINCIAL) (V of 
392€), S. 4—IJnsoloenti—Fraudulent transfer of 
property—Claim by receiver to recover rents of 
property—Indian Limitation Act (IX of 1908), 
aris. 120, 109. 

Section 4 of the Provincial Insolvency Act, 
192C, is declaratory of the jurisdiction of 
the -nsolvency Court. It does not in any way 
alter any law, nor does it deprive any party 
of any rights that it might have under the law. 
The section merely empowers the Insolvency 
Court to try matters referred to in it. It 
does not in any way oust the jurisdiction of the 
ordinary Court; and the Insolvency Court 
has ilways the discretion, instead of trying a 
matter under the section, to refer the applicant 
to a suit. 

When an application is made under s. 4 by 
the receiver, the Court is bound to consider 
all the defences that are open to the party 
against whom the application is made. Any 
defence that could be put forward by the party 
in a suit would be equally available to him 
inan application made by the receiver. Hence, 
although the Indian Limitation Act, 1908, 
does not apply to an application made by the 
receiver under s. 4, inasmuch as the defence 
under the Limitation Act is open to an oppo- 
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nent if the suit is filed by the receiver, that 
defence is equally available to him in the 
application of the receiver. 

Article 109 of the Indian Limitation Act, 
which only applies to ‘‘suits” for mesne profits 
does not apply to proceedings (e.g. an applica- 
tion under s. 9 of the Provincial Insolvency 
et which are other than suits merely by 
analogy. 


Where an Insolvency Court holds, in a 
proceeding under s. 4 of the Provincial Insol- 
vency Act, that an alienation by the insolvent 
is nominal and fictitious and the title never 

from.the insolvent to the alienee, the 

tter becomes a constructive trustee for the 
insolvent from the date of the alienation. 
In an oprea on by the receiver under s. 4 
of the Act, the claim against such an alenee 
to recover rents of the rty alienated is 
not one for mesne profits but for accounts 
against a constructive trustee from the date 
of the alienation, to which art. 120, and not 
art. 109, of the Indian Limitation Act, applies. 

Under art. 120 the right to sue does not 
accrue so as to cause time to run until there 


has been an ent, or at least an 
unequivocal threat to infringe, the right 
asserted in the suit. 


Raost BAPUCHAND v. BAVACHEKAR. 
52 Bom. L. R. 606. 


INSTALMENT DECREE-—Failure to 
instalmenis—Whole decree becoming payab 
Execution of whole decree—Period of limitation 


ts three rom first defauli—Indian Limita- 
tion dct (IX of 1908), Art. 181—-Waiver by 
decree-holder. 


Where an instalment decree provides that 
on failure of payment of-certain instalments 
the whole amount due may be recovered, the 
decree-holder is not entitled to exercise his 
option to recover the whole amount then 
recoverable, if the first default has occurred 
more than three years before the filing of the 
execution application. 

The right which is given to a decree-holder 
under a decree to enforce the payment of the 
full decretal amount in default of payment of 
any instalment is a right given to a decree- 
holder for his benefit. He may or he may not 
enforce it. Although a default may take place, 
he may treat the decree as still a decree for 
instalments and he may pursue to execute his 
right to obtain the instalments as and when 
they fal] due. 

When a right accrues to a decree-holder 
to execute an alment decree as a whole on 
failure to pay instalments due, limitation 
begins to run when the right accrues for the 
first time, and once limitation begins to run it 
cannot be stopped. It is, however, open to the 
decree-holder not to treat the non-payment of 
the instalment on the due date as a default 
at all. He may waive or condone the default, 
in which case limitation would not run from 
the default which was condoned or waived, 
but from the default which the decree-holder 
treated as a default under the decree. 
CHUNILAL MOTIRAM p. SHIVRAM, 

52 Bom. L. R. 250 (F. B.) 
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INSURANCE POLICY, time limit contained 
in an, validity of. See COMMISSION AGENT. 
52 Bom. L. R. 703 (O. C. J.) 


INTRA VIRES. The probibitions relating 
to export and import in the Prohibition Act 
are inira vires of the Legislature 
Fram BALSARA V. STATE OF BOMBAY. 

52 Bom. L. R. 799 (F. B.) 


JAMKHANDI COURT, execution proceed- 
ings ding in, effect on merger of the State 
into India. See Crvu. PROCEDURE CODE, S. 18. 

52 Bom. L. R. 660. 


JURY, trial by, heads of charge. See CRIMI- 
NAL PROCEDURE Cope, S. 867. 
52 Bom. L, R. 786. 


KOLHAPUR STATE, vat-hukums issued by. 
See SANADI Inam LANDS. 

52 Bom. L. R. 839 (F. B.) 
LAND ACQUISITION ACT (I of 1894), 
8. 3(c). 

In ; reference under s. 18 of the Land 
Acquisition Act, 1894, relating to compensa- 
tion, the Collector as defined in s. 8(c)of the Act 
is entitled to appear. Where, however, the 
reference relates to apportionment, neither the 
collector nor the Government have any locus 
standi whatsoever. 

In re JERBAI MEHTA. 
52 Bom. L. R. 236 (O. C. J.) 


t, 9(3)—Notice served on occupier 
of land but not on inamdar by Collector—Effect 
of such omtission—Practice and procedure. 

Under s. 9(3) of the Land Acquisition Act, 
1884, it is only in the case of an occupier 
that the failure to serve a notice by itself ma 
furnish him with a cause of action by which 
he could challenge the award. In the case of 
persons other than the occupier who are 
interested in the land, the mere omission or 
failure to serve a notice is not sufficient in 
itself to entitle them to challenge the award 
but they must establish that the failure to give 
them such notice was a wilful or perverse or 
fraudulent failure on the part of the Collector. 

In a proper case the Collector might be 
fixed with constructive notice of the existence 
of a person who is interested in the land, and 
if the Collector fails to make proper enquiries 
with regard to the existence of such a person, 
the Court may come to the conclusion that the 
omission to serve notice was wilful. It is the 
duty of Government officers to take proper care 
that inquiries are made to find out all the 
persons who are interested in the land which is 
sought to be acquired, and in a proper case the 
mere fact that the name of a person interested 
did not appear in the record of rights may not 
be sufficient to entitle him to make no other 
inguiry and to proceed with the acquisition 
without serving any notice under s. 9(3) of 
the Land Acquisition Act, 1894. 

LAXMANRAO V. GOVT. oF B’BaAY. 
52 Bom. L. R. 316. 


maea S, 18-—Acgutsiiion of land—Reference 
to Court—-Question of compensation-——Question 
of apportionment—Whether Government entitled 
to appear on reference. 
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In_a reference, under s. 18 of the Land 
Acquisition Act, 1894, relating to compensa- 
tion, the Collector as defined in s. 8(c) of the 
Act is entitled to appear. Where, however, 
the reference relates to apportiqgnment, neither 
the Collector nor the Government bave any 
locus standing whatsoever. 

‘Imre JEREAI MERTA. 
52 Bom. L. R. 236 (O. C. J.) 


LAND REVENUE CODE (Bom. V of 1879), 
S. 48—~“Zand fer the purpose of building” 
‘—Agricultural land—Siructurcs buil ae 
Non-agricultural assessment to extent de 
times area covered by structures—Legatily of 
assessment. 

In s. 48 of the Bombay Land Revenue Code, 
1879, the expression “land for the purpose of 
building” refers to all land covered by a 
structure, as well as land either necessary or 
required for occupation or use of the structure 
for the purpose for which it is intended. 

Hence, where a portion of an agricultural 
land is used as a butding site, non-agricultural 
assessment can be levied not on the whole area, 
but only on the erea actually built upon 
together with the other area required for the 
reasonable use of the building, which generally 
is four times the area built. upon. 

Dams JAVERCHAND V. PROV. OF B’BAY. 

52 Bom. L. R. 138. 
————-§. 84—Thansfer of Property Act 
(IV of 1882), Sec. 111(g}—Agricultural 
Denial of landlords’ title by tenant—Forferture 
of lease—Suit by landlord in ejectment without 
previous noce determining lease—Maintain- 
ability of suit. 

The principle embodied in s. 111(g) of the 
Transfer of Property Act, 1882, that in the case 
of forfeiture by derial of landlord’s title a 
notice in writing determining the lease must 
be given is a principle of justice, equity and 
good consclence which must be held to govern 
even agricultural leases. Therefore under 
s. 84 of the Bombay Land Revenue Code, 1879, 
a notice is necessary before the lessor can 
maintain a suit in ejectment against the lessee 
where there has been forfeiture of the lease 
by denial of the lessor’s title by the lessee. 
TATYA V. YESHWANTA, 52 Bom. L. R. 809. 


S. 150. Sec Lanp REVENUE Cope, 
S. 155. 52 Bom. L. R. 263 (F. B.) 


S. 155—Bombay Co-operative Societies 
Act (Bom. VII of 1925), See. 59(1) (b}—Award 
decree-—-Mor! gage entitled to proceed personally 
against debtor in case of deficit after sale of 
mortgaged property—Award executed by Collector 
—Sale of debtor's property not comprised tn 
morigage—Whether Collector can order such 
sale. 

Under the terms of an award the mortgagee 
was entitled to execute the award decree as a 
whole and realise the mortgage security in so 
far as it was sufficient to satisfy the mortgagee’s 
claim and in so far es there was a deficit arising 
on the sale, the mortgagee was entitled to 
proceed personally in execution_of the decree 
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LAND REVENUE CODE, S. 155— Conid.) 


azainst the debtor. The award was sent 
to the Collector for execution under s. 50(7)(b) 
oi the Bombay” Co-operative Societies Act, 
1925, and in execution not only the property 
which was the subject-matter of the mortgage 
bat also another property of the debtor was 
sold. On the question whether the Collector 
had jurisdiction to sell any other property 
except the property which was mortgaged :— 
Held, that the Collector was at liberty, after 
selling the mortgaged property in the first 
instance, to sell, under s. 155 of the Bombay 
Land Revenue Code, 1879, any other immo- 
veble property of the debtor. 
R4MERISHNA VAMAN V. NARAYAN. 
52 Bom. L. R. 834, 


———_——-§, 155—Land Revenue Rules 128, 
129—Bombay Abkari Act (Bom. V of 1878), 
See. 34-—Abkari contractor—Defauli in payment 
dite te dues—Sale by Government of 

kers property at auction—Government 
prrchasing property at nominal bid of Re. 1I— 
Whether such sale valid. 

The plaintiff,-an Abkari contractor, having 
fa:led to pay the Government dues, the 
Government gave a notice to him, on August 5, 
1988, that they would recover the amount 
by an auction sale of his lands on a nominal 
bid, and that he should be present and arrange 
to bid at the auction sale or to bring the amount 
due by him. On the same day a proclamation 
wes issued which stated thgt if the amount 
due by Government was not obtained, the 
defaulter’s property would be sold on a nominal 
bid of Re. 1. No reserve bid was fixed. 
At the auction sale, on September 21, 1948, 
no bidders were forthcoming and the property 
was purchased by Government for Re. 1. 
The plaintiff having sued for a declaration that 
the auction sale was null and void :— 

eld, that, in the circumstances of the case, 
the sale was valid. 

LADURAM v. RAMRAO. 
52 Bom. L. R. 263 (F. B.) 


——_——-----§. 214. See LAND REVENUE CODE, 
S. 155. 52 Bom. L. R. 263 (F. B.) 


LEASE—Lease for indefinite period——Whether 
such lease terminates on lessee’s death——Cross- 
‘zclions—Pariy not competent to appeal— 
Leiher such party can file cross-objections— 
Civil Procedure Code (Act V of 1908), O. XLI, 
T. £2. 

In the absence of a provision in the terms 
of a grant that the tenancy is not to continue 
after the prantee’s lifetime, a lease for a definite 
period does not terminate on the death of the 
lessee but continues to the heirs for the remain- 
der of the term. 

A lease for an indefinite period-enures for 
the lifetime of the lessee only, unless there are 
words in the document or other circumstances 
indicating an intention to grant a perpetual 
lease. 

RALMOHANRAI V. SOMABHAI 
52 Bom. L. R. 97, 


LETTERS PATENT, BOMBAY, CL. 12— 
Leave to sue—Suit on promissory note passed in 
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LETTERS PATENT, BOMBAY, CL. 12 
--(Conid.) = 


Poona— Money payarre in Bombay— Demand 
for payment in Bombay—Cause of action 
whether arises in Bombay. 

Under cl. 12 of the Letters Patent of the 
Bombay High Court, where a material part of 
the cause of action arises within the jurisdiction 
of the High Court, the Judge should normally 
and ordinarily, grant leave, unless there are 
some judicial grounds why the ordinary practice 
should not be given effect to. 

Where a promissory note is passed in Poona, 
and the parties to it reside in Poona, but the 
amount under itis made payable “in Bombay, 
Poona or elsewhere” as the promisee may 
require, and a demand is made for payment in 
Bombay, in a suit brought on the promissory 
note in the High Court of Bombay, unless 
there is some strong judicial reason, the 
Court must ordinarily grant to the plaintiff 
leave under cl. 12 of the Letters Patent. 
CHUNILAL V. FERNANDES. 

52 Bom. L, R. 61 (O. G. J.) 


— to sell shares to defendant 
doing share business in Delhi er to sell 
sent by firm doing share business in Bombay 
and accepted in Delhi by defendant—-Whether 
part of cause of action arises in Bombay— 
Maintainability of suit, for breach of contract, 
against defendan?, at Bombay. 

The plaintiffs, who were carrying on business 
as share-brokers in Bombay, offered to sell to 
the defendant, who was a share-broker residing 
and carrying on business in Delhi, certain 
shares. The offer was communicated to the 
defendant by telegram which was received by 
him in Delhi and he accepted the offer by 
telegram. The performance of the contract by 
sending the share certificates together with the 
relative transfer forms and also the draft to the 
defendant was to be in Delhi. The plaintiffs 
drew a draft on the defendant for the price of 
the shares but the defendant failed to retire 
the draft in Delhi. The plaintiffs filed a suit 
against the defendant at Bombay, after 
obtaining leave under cl. 12 of the Letters 
Patent, for breach of contract, on the ground 
that he had refused to retire the draft in Delhi. 
The defendant raised a preliminary objection 
that as the whole cause of action had arisen in 
Delhi the Court at Bombay had no jurisdiction 
to entertain the suit, in spite of the leave 
obtained under cl. 12 of the Letters Patent :— 


Heid, that no part of the cause of action had 
arisen in Bombay, and even with leave under 
cl. 12 of the Lettera Patent, which the plaintiffs 
had obtained, the Court at Bombay had no 
jurisdiction to entertam the sult against the 
defendant. 


The true principle is that even though an 
offer may have emanated from a place within 
jurisdiction, it cannot be said to have been 
made until that offer has been received by the 
party to whom it has been made. If the 
Day to whom the offer is thus communicated 
resides or carries on business outside jurisdic- 
-tion, the offer cannot be said to have been 
made within jurisdiction. 
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LETTERS PATENT, BOMBAY, CL. 12 
—(Contd.) 


ig 
PREMCHAND ROYOHAND V. MOTILAL. hee 
52 Bom. L. R. 643 (O. G. J.) 


CL. 15-—Judgment—Appeal from 
; ent-—Civil Procedure Code (Act V of 1908), 
O. IX, r. &—Dismissal of suit for non-appear- 


‘ance of plaintiff—Whether order of dismissal 


amounts to judgment. 

Under cl. 15 of the Letters Patent no appeal 
lies from an order dismissing a suit for non- 
appearance of plaintiff passed under O. IX, 
r. 8, of the Civil Procedure Code, 1908. 
MOHANLAL BECHARDAS V. Bon. LIFE ETC. Co. 

52 Bom. L. R. 375 (O. C. J.) 


—~—Judgmenti — Appeal — Civil Procedure 
Code (Act V of 1908), O. XXII, r. 1, O. F, 
r. 8&—Whether order allowing suit to be with- 
drawn with permission to file fresh suit 13 gudg- 
ment—Whether such order can be passed in 
Chambers—Whether such order can be passed 
ex parte —Whether defect of non-joinder of 
parties is formal defect-—Whether representative 
suit can be withdrawn without notice to all 
persons interested. 

An order passed by the Court allowing a 

laintiff to withdraw a sult with permission to 
a fresh suit on the same cause of action 
under O. XXII, r. 1, of the Civil Procedure 
Code, 1908, is a “judgment” within the meaning 
of cl. 15 of the Letters Patent, and is therefore 
appealable. 

A representative suit brought under the 
provisions of O. 1, r. 8, cannot be allowed to be 
withdrawn under QO. XXIII, r. 1, without the 
persons represented by the plaintiffs being 


‘consulted. 


ASIAN ASSURANCE Co. v. MADHOLAL. 
52 Bom. L. R. 386 (O. C. J.) 


LIMITATION ACT (IX of 1908), S. 12— 
“Requisite,” ee of—Egelusion of time— 
Time regquisie for obtaining copies of ment 
and decree—Periods of time for fel ing le 
of juoma and decree must be distinct. 

e proper connotation of the expression 
“requisite” used in s. 12 of the Indian Limita- 
tion Act, 1908, is that the time indicated in sub- 
as. (2) and (3) of the section must be properly 
required before it can be excluded. 

Under g. 12 of the Act the right given to the 
appellant to exclude the two periods, contem- 
ted by its sub-ss. (2) and (8), is absolute. 
nder the section time must be excluded both 
for obtaining a copy of the decree and also 
time requisite for obtaining a copy of the 
judgment. In order that an appellant can 
get the time excluded, which falls under sub- 
ss. (2) and (3), the time taken for obtaining a 
copy of the decree and the time taken for 
obtaining a copy of the judgment must be 
distinct. If the time taken for obtaining a 
copy of the decree and the time required for 
obtaining a copy of the judgment is identical, 
sub-gs. (2) and (3) do not provide that the time 
should be computed over again although the 
time is overlapping. =. 
On September 29, -1948, the judgment 
appealed from was delivered. On October 
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11, 1948, an application was made for obtaining 
copies of the judgment and decree. On 
October 21, 1948, the copy of the judgment 
was furnished. The decree was signed on 
October 22, 1948, and its copy was given on 
October 26, 1948. The appeal from the 
judgment was filed on January 27, 1949. On 
the point whether the appeal was preferred 
within the period cf limitation :— 

Held, that the eppeal was presented beyond 
time, because the only period which could be 
deducted under s. 12 of the Act was the period 
between October 11, 1948, and October 26, 
1948, and that so excluding the period the 
appeal was presented beyond time by 8 days. 
Kansi Devsi v, Versi Harmas. 

52 Bom, L. R. 405. 


~ 


————S, 19—Acknowledgment—Absence of 
denial in answer to demand— Whether an admts- 
sion of liability to constitute acknowledgment. 
An acknowledgment under s. 19 of the 
Indian Limitation Act, 1908, need not neces- 
sarily be express, but it must be something 
positive. A mere absence of denial, in 
answer to a demand, cannot operate as an 
admission of liability so as to constitute an 
acknowledgement within the meaning of s. 19 
of the Act, 
JAINABBIBI v. SHANKAR. 
F 52 Bom. L. R. 858. 


——_—-ART. 12. See CIVIL PROCEDURE 
CODE, 8S. 47. 52 Bom. L. R. 358. 


ART. 62. 

The period of limitation in a suit for dama- 
ges for the breach of covenant of quiet 
enjoyment commences to run from the date 
of the actual dispossession. 

The provisions of the Indian Limitation Act, 
1908, applicable to a suit can only be ascer- 
- tained on the allegations made in the plaint 
and the reliefs prayed for and not by specu- 
lating as to what relief the plaintiff should 
have prayed for. 

GULABCHAND V. SURYAJTRAO. 
52 Bom. L. R. 614. 


———-ART, 109. 

Article 108 of. the Indian Limitation Act, 
1908, which only applies to “suits” for mesne 
profits does not apply to proceedings (e.g, 
-an application under s. 9 of the Provincial 
Moone Act) whieh are other than suits 
merely by analogy. 

Raost BAPUCHAND v. BAVACHEKAR. 
52 Bom. L. R. 606. 


——-—ART. 112. 

A suit by a liquidator to recover monevs 
due from contributories on calls made by the 
company before its winding up is governed by 
art. 112, and not art. 120, of the Indian Limi- 
tation Act, 1908. 

The Parel apne and Weaving, ‘Limited 
v. Manek Haji, (10 Bom 488) not followed, as 
being treated as erroneous by the Privy 
Council in Hansraj Gupta v. Official Liquidator 
of Dehra-Dun. Etc. Company (85 Bom. L. R. 
819). 
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MAHOMED AKBAR V. Ass. BANEING CORP. 
52 Bom. L. R. 559 (0. G. J.) 


———ART. 115. See Bosmsay Court 
er Warns Acrt, S. 9 (1). 52 Bom. L. R. 614. 


———ART. 116. 
WARDS Act, S. 9 (1). 


-AR T. 
ART. 112. 


See Bosrsay Court oF 
52 Bom, L.R. 614. 


120. See LIMITATION Act, 
52 Bom. L. R. 559 (O. C. J.) 


—~-—--— Under Art. 120 the right to sue does not 
accrue so as to cause time to run until there has 
been an infringement, or at least an unequi- 
vceal threat to infringe, the right asserted in 
the suit. 
Raost BAPUCHAND V. BAVACHERKAR. 

52 Bom. L. R. 606. 


———---ART. 134B—Transfer of endomed 
property by previous manager— Whether such 
trcnsfer can include execution sale—‘Transferor”’, 
whether extends lo judgment-debtor whose land 
is sold—Whether adverse possession under art. 
144 wncludes interest in immovable property. 

In art. 184B of the Indian Limitation Act, 
1238, the words ‘transferred by a previous 
manager for a valuable consideration” do not 
cover an execution sale under Court process, 
nor does the word ‘“‘transferor’’ extend to a 
judgment-debtor whose land is sold. 
SUDARSAN Das v. Raat KIRPAL. 

52 Bom. L. R. 493 (P. C.) 


—ART. 142. See Crvit PROCEDURE 
Cone, 1908, S. 47. 52 Bom. L. R. 358. 
ART. 144. 


Article 144 of the Indian Limitation Act, 
1908, extends the conception of adverse 
possession to include an interest in immovable 

roperty as well as the gs ald itself, 
UDARSAN Das v. Ram ALs 
52 Bom. L. R. 493 (P. C.) 


——-—ART. 181. See INSTALMENT De- 
CREE. 52 Bom. L. R. 250 (F. B.) 
ART. 182(5)—-Decree against firm 


—Kaecution—-Whether application made in 
“accordance mih law’-—Procedure under O. 
XXX, r. 9, Civil Procedure Code (Act V of 
1898), whether necessary to be followed. 

An applcation for execution of a decree 


‘against a firm is deemed to be made ‘“‘in accord- 


anze with law” within the meaning of art. 
182 (6) of the Indian Limitation Act, 1908, 
even though the leave of the executing Court, 
referred to in O. XXX, r.9, of the Civil Proce- 
dure Code, 1908, has not been obtained. 

Dn the question whether a particular 
application is or is not “in accordance with 
law” within the meaning of Art. 182 (6) of the 
Indian Limitation Act, it is unsafe to lay 
dewn general tests irrespective of the particu- 
lar facts which have got to be found in a 
case in order to apply a particular test. Whe- 
ther a particular application is or is not in 
accordance with law must largely depend 
upon the nature of the application and the cir- 
cumstances under which it came to be made. 
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To lay down a sort of an all pervasive test to 
be applied to all applications would be not 
only unsafe but almost an impossible task. 
THAKARSHI SHAH v. WAMAN. 

52 Bom. L, R. 205 (F. B.) 


LIQUOR, foreign, possession of, how far per- 
missible. See Anxanr Acrt, S. 14 (B) (2). 
52-Bom. L. R. 30, 591. 


Illicit, ponent of. See PENAL 


Copzr, 8. 71. 2 Bom. L. R. 788. 


LOST GRANT-—Doctrine of. 

A right exercisable by the inhabitands ofa 
village from time to time as neither attached 
to any estate in land nor is it such a right as 
is capable of being made the subject of a grant. 
The doctrine of lost grant has no application 
to such rights as those of the inhabitants of 
a particular locality to continue an ancient 
and established user of some piece of land. 
LAKSHMIDHAR 0. RANGALAL. 

52 Bom. L. R, 458 (P. G.) 


MAHOMEDAM LAW, DOWER—Widow 
in possession of husband's property—Dower 
debt due and claimed by widow-—Right of 
widow to retain y--—-Whether character 
tn which widow entered possession material. 

Under Mahomedan law where a widow is in 
possession of the property of her husband and 
a dower debt is still due to her which she is 
claiming, then her right to retain the property 
ge and it is immaterial P character 

e came into possession o e property 
provided she came into possession ‘lawhally 
and without force or fraud. 
MIRYAHEDALI V, Rasyipnec. 

52 Bom. L, R. 884. 


MAHOMEDAN LAW, MAINTENANCE 
—Son’s widow—-Whether father - bound to 
mæiniain widow. 

Under Mahomedan law there is no obligation 
upon a father-in law to maintain his widowed 
daughter-in-law. 

MAHOMED ABDUL Aziz V. KHAIRUNNISAA. 
52 Bom. L. R. 133. 


MEDICAL CERTIFICATE——“ Addict,” 
meaning of. 

Insistence upon a medical certificate in the 
form that a person is an “addict”? is not 
warranted by-the Provisions of the Prohibi- 
tion Act. e authority which issues permits 
has only to be satisfled that the conditions 
laid down in s. 40 (1) of Prohibition Act aré 
satisfied. 

FRAM BALSARA v. STATE OF B’ Bay. 
52 Bom. L. R. 799 (F. B.) 


i 


MERGER of Jamkhand!i State into India 
effect of an execution proceedings pending in 
the State Court. See Crvi OCEDURE 


Cope, 8. 18. 
52 Bom. L. R. 660. 


MILK~—Foodstuffs—Essential Supplies (Tem- 
porary Powers) Act, 1946. 


GENERAL 


INDEX. 955 
MILK—(Conid.) 
The term “foodstuffs”, as defined in s. 2 


{c) óf the Essential Supplies (Temporary 
Powers) Act, 1946, includes milk. 
STATE OF BOMBAY U. JAL PATEL. 

52 Bom. L. R. 654. 


MORTGAGE, floating charge created by 
debeniure trust deed—Whether such charge ts 


mortgage. E 

„A joint stock compan obtained from 
Government a license for the distribution and 
supply of electric energy within certain area. 
Su uently the company made an issue of 
mortgage debentures for securing a sum of 
money. Without the previous consent in 
writing of the Provincial Government as 
required by s. 9 of the Indian Electricity Act, 
1910. By the debenture trust deed the 
company mo ed to the trustees specific 
assets including the benefits arising from the 
license: cl. 6 of the deed created a floating 
charge-on all the assets of the company. 
In the winding up of the company, a question 
arose whether the charge under the deed 
created a valid charge under s. 9 of the 
Act :— 

Held, that the floting charge fell within the 
operation of s. 9 of the Act and was not, 
therefore, valid. 

MANMOHANDAS V. UNITED PROVINCES. 
52 Bom. L. R. 505 (P. C.) 


Indivisibility—<Agreement between 
parties. 

A mortgage security is indivisible except 
by agreement between mortgagee and motgagor. 
GULAM SARWAR KHAN v. ABDUL WABAB, 

52 Bom. L. R. 166 (P. G.) 


—Redemption—Morigagor as tenant 
of mortgaged lands—Rent crediied to 
inierest on morigage debi—Decree for rent 
against mortgagor obtained by morigagee re- 
maining wunexecuted—Second morigagee pur- 
chasing property at court-sale—Sutt for redemp- 
tion oF first morigage—Decree for rent obtained 
by first morigagee time-barred at date of suti— 

r first morrigagee entitled to claim from 
second mortgagee amount of time-barred decree 
for rent. 

The mortgagor remained in possession of the 
mortgaged property and executed a rent 
note agreeing to pay rent to the mortgagee 
which was to be credited towards interest on the 
amount of the mortgage debt. The mortgagor 
failed to pay the rent agreed upon and the 
mortgagee filed a suit to recover possession of 
property and arrears of rent. A decree was 
passed in his favour under which he obtained 
possession, but he did not execute the decree for 
rent. In the meantime the mortgagor had 
executed a'second mortgage in favour of the 
plaintiff. The plaintiff filed a suit on his 
mortgage and obtained a decree, in execution of 
which he ee the mortgaged property. 
The plaintiff then filed a suit for redemption 
of the first mortgage. At the time of the 
filing of this suit she deere forrent obtained by 
the first mortgagee against the mortgagor had 
become time-barred. On the question whether 
the assignee of the first mortgagee was entitled 


| to claim from the plaintiff, as part of the 
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mortgage debt which remained payable, the 
arrears of rent during the period the mort- 
a aN was in possession of the property :— 
that the frst mortgagee was liable to 
Peter from the amount of interest which 
he claimed on the mortgage debt the amount 
of the decree for rent which he had obtained 
against the mortgagor and which he had 
allowed to hecoms time-barred. 
NANA v, DADAII. 52 Bom., L, R. 892. 


MUNICIPAL ACT (BOROUGHS) (Bom. 
XVIII of 1925), S. 110. 

An application in revision against an order 
passed by a M te under s. 110 of the 
Bombay Municipal Boroughs Act, 1923, 
lies to the High Court on its civil side and 
not on its criminal side. 

D’MONTE 0- BaNnDRA Mon. 
52 Bom. L. R. 551 (F. B.) 


MUNICIPAL ACT (GITY) (Bom. III of 
1888), S. 146. See CIVIL PROCEDURE CODE, 
S. 86. 52 Bom. L. R. 450 (P. G.) 


MUNICIPAL ACT (DISTRICT) (Bom. 
III of 1901), S. 65—Revised assessment 
list prepared, published and authenticated after 
official year April i—Demand by Municipality 
for. increased house tax under revised Hsi— 
Whether such list effective from April 1. 

Under the Bombay District Municipal 
Act, 1901, there is no obligation upon the 
Municipality to prepare the assessment list 
prior to April 1 in order that it should be enti- 
tled to levy tax in respect of the official year 
commencing from April 1. If the Municipe- 
lity gets a list authenticated and follows the 
procedure laid down in ss. 64, 65 and 66 of the 
Act, then that list would govern the levy of the 
tax throught the official year, even though that 
list might have been published subsequent 
to April 1, and also might have been authen- 
ticated and become conclusive after that date. 
SHANTARAM BALAJI v. VENGURLA MUN. 

52 Bom. L. R. 411. 


enn, 72 See Municrpan Acr (Dis- 
TRIT), S. 65. 52 Bom. L. R. 411. 


MUSIC, playing of—Procession—Conduct 
through public street. 
The question whether a procession has a 
of to play music or not is always a question 
fact. It would depend upon whether 
music is an appropriate observance of the 
particular procession. 
CHANDU V. NYALCHAND. 
52 Bom. L. R. 214 (F. B.) 


NATURAL JUSTIGE—Fundamenial prin- 
ctple. 

It is a fundamental principle of natural 
justice that no judge or no person upon whom 
judicial powers are conferred can come to a 
judicial or a quasi-judicial decision without 
hearing all parties who are to be affected by 
his decision. It is always to be assumed that 
the Legislature who has knowledge of judicial 
principles and rules of natural justice impliedly, 
if not expressly, incorporate these rules 


THE BOMBAY LAW REPORTER. 


‘landlord’s 


[vouL, LII. 


NATURAL JUSTICE—(Conitd.) 


whenever they confer judicial functions 
upon a person or an authority. 
ansa D. Comer. I, T. 
52 Bom. L. R. 421. 


NEGOTIABLE INSTRUMENTS ACT 
(XXVI of 1881), S. 50. See Promissory 
NOTE. ~ 562 Bom. L. R. 830. 


NOTICE necessary to terminate agricul- 
tural lease, consequent on tenant’s denial of 
title. See Lanp REVENUE 


Cope, S. 84. 52 Bom. L. R. 809. 


OFFICIAL ACTS—Presumpiion as to validity 
of. 

Section 114 of the Indian Evidence Act, 
1872, is not mandatory. In any particular 
case it is left to the Court to raise a presump- 
tion as to the validity of official acts. Where, 
however, the liberty of the subject is either 
restricted or taken away, the Court should not 
raise a presumption as to a very essential 
Ingredient which constitutes the offence. 
Where the validity of the order has itself to be 
established by the prosecution, as it is only the 
contravention of a valid order which consti- 
tutes an offence, the prosecution cannot ask 
the Court to presume that the order is valid. 
Earreror ov. Burgu. 52 Bor. L. R. 223. 


PANCHAS, evidence of, M abkari cases. 
See ÅBEKARI CASES. 52 Bom. L. R. 30. 


PANCHNAMA-— Evidence of. 

Where the law requires that the search 
should be made in the presence of panchas, 
a panchama should usually be insisted upon 
and the conviction should not ordinarily be 
based on the uncorroborated testimoney of 
police officers. 
EMPEROR v. KISAN. 


PARSI MARRIAGE AND DIVORCE ACT 
(ILE of 1936), S. 29—TIranian professing 
Zoroasirian religion residing temporarily in 
India and registered as forcigner—Applicalility 
of Actio—Jurisdiction of Parsi Chief Matrimonial 
Court over such POE cca neta of 8. 29. 

An Iranian who temporarily resides in India, 
who is registered as a foreigner and whose 
domicile continues to be Persian domicile does 
not become a Parsi merely because he is a 
Zoroastrian and his race is the same as that of 
the Parsis in India. The Parsi Marriage and 
Divorce Act, 1986, does not apply to him, and, 
therefore, the Parsi Chief Matrimonial Court 
set up under the Act has no jurisdiction over 
him 


52 Bom. L. R. 280. 


Section 20 of the Parsi Marriage and- 
Divorce Act, 1986, merely indicates the proper 
Court in which a suit can be brought and does 
not necessarily confer jurisdiction ‘upon the 
Court. That section by itself does not confer 
any jurisdiction where there is no jurisdiction 
in the Court but merely postulates that the 
suits which are brought are suits with jurisdic- 
tion. 

The plamtiff and the defendant, who was 
her husband, were Iranians professing the 
Zoroastrian faith. They were married in 
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PARSI MARRIAGE AND DIVORCE ACT, 
S. 29—{Contd.) 


Bombay shortly aftertheir arrival in India from 
Persia. A few years after their marriage the 
plaintiff filed a suit for divorce in the Parsi 
Chief Matrimonial Court at Bombay on the 
ground of cruelty. The defendant contended 
that the Court had no jurisdiction to try tlfe 
suit as he was registered as a foreigner and 
he was allowed to stay in India only under a 
special permit and was Liable to be called 
upon to leave India at any time -~ 

Held, (1) thatthe defendant was not a 
Parsi; 

(2) that the Parsi Marriage and Divorce Act, 
1988, was not applicable to him; and 

(8) that, therefore, the Parsi Chief Matrimo- 
nial Court set up under the Act had no jurisdic- 
tion to try the suit. 
YEZDIAR 0. YEZDIAR. 52 Bom. L. R. 876. 
PARTNERSHIP ACT (IX of 1932), S. 69 
(2)—Suit by partnership firm—Parinership 
registered after presentation of plaint— Whether 
sutt barred. 

Under s. 60 (2) of the Indian Partnershi 
Act, 1982, unless a partnership firm is registered. 
the institution ofa suit by itis barred, and that 
initial defect cannot be cured by any subse- 

uent registration of the partnership firm. 
ING Dv. Hass HASANALLI. 
52 Bom. L. R. 862. 


PAYMENT OF WAGES ACT (IF of 1936) 
S. 2—Industrig! Disputes Act (XIV of 
1947)—““ Wages,” inition of-—<Agreement to 
‘or profit-sharing bonus—Whether 


gal. 

In order to bring a particular payment under 
‘the definition of “wages” in s. 2 (vi) of the 
Payment of Wages Act, 1986, two things are 

necessary :—-(1) a definite sum, and (2) a 
contract indicating when the sum becomes 
payable. Unless there is an express provision 
for paying a stipulated sum, the definition 
will not cover such a payment. 

The employees of a mill company claimed 
bonus for work done by them during the period 
of war, the grant of annual bonus equivalent to 
one month’s pay and the introduction of a 
profit-sharihg scheme. The dispute was re- 
ferred to an Industrial Tribunal. On the 
question whether the claim to payment of all 
the three kinds of bonus could nót be consi- 
dered because it violated the provisions of ss. 
20 and 23 of the Payment of Wages Act, 1986 :-— 

Held, that the whole scheme of the Payment 
of Wages Act, read along with the Industrial 
Disputes ‘Act, showed that there was nothing 
to prevent guch an agreement being made 
between an employer and employee, and 
“ much less to make such agreement illegal 
and prohibited by the Payment of Wages Act ; 
and that, therefore, s. 28 of the Act did not 
prevent the employees from entering into such 
an agreement which was advantageous or 
beneficial to them. 

Hercers & Co. v. NAGESH CHANDRA. 
52 Bom. L. R. 23 (F. G.) 


ERE 7. See Payment or WAGES 
ACT, &. 15. 52 Bom. L. R. 389 (O. G. J.) 
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PAYMENT OF WAGES ACT, S. 15. See 
INDUSTRIAL Disputes ACR, S. 2 (k). 
52 Bom. L. R. 178 (F. G.) 


—— Authority under—Jurisdiction— 
Bombay Industrial Relations Act (Bom. XI of 
1946)——Industrial Court—Amard—Payment of 
bonus--—Date for appheation by employee— 
Question whether application made within time. 

In a dispute between the textile mills of 
Bombay and their employees the Industrial 
Court constituted under the Bombay Indus- 
strial Relations Act, 1946, awarded bonus to 
aaee be of the mills provided they sub- 
mitted their claim in writing to the manager 
of the mill before May 21, 1948. One of such 
employees sent in his claim on May 18, 1948, 
by registered post, but it did not reach the 
manager concerned till May 24, 1948. The 
manager having refused to recognize the claim, 
the employee applied to the authority under 
the Payment of Wages Act, 1986, who held 
that the em sa Naat k must be deemed to have 
complied with the terms of the award. The 
mill in question applied for a writ of 
certiorart for quashing the order as having 
been passed without jurisdiction :— 

Held, ee the petition, that in con- 
struing the award and ordering the mill to 
pay the bonus the authority was acting within 
its jurisdiction under ss. 7 and 15 of the Pay- 
ment of Wages Act, 1986. 

Mopran Murs Ln. v. MANGALVEDHEKAR. 
52 Bom. L. R. 389 (O. G. J.) 


— i. 20. See PAYMENT or WAGES 
Acr, 8. 2. 52 Bom. L. R. 23 (F. C.) 


3. 22 (d). 

Section 22 (d) of the Payment of Wages Act, 
1986, prevents the civil Courts from entertaining 
a suit for wages. It does not exclude any other 
proceeding permitted by law to enforce 
payment. The tribunal contemplated by s. 
15 of the Act is not one which can affect the 

jurisdiction of the Tribunal set under s. 7 
of the Industrial Disputes Act and to which a 
reference can be made under s. 10 of the Act. 
SHANMUGGER JUTE Facrony v. MODAK. 

52 Bom. L. R. 178 (F. C.) 


— t 23 See ‘Payment oF WAGES 
Acr, S. 2. 52 Bom. L. R. 23 (F. G.) 


PENAL CODE (Act XLV of 1860), 8. 71— 
Criminal Procedure Code (Act V of 1898), See. 35 
—Bombay Prohibition Act (Bom. XY of 1949), 
Secs. 65 (b), (£), 66 (b)—Accused convicted 
for offences of manufaciuring, liquor possessing 
and pose materials for making liquor— 
separate sentences can be passed for 
each of the offences—Advisability of passing one 
sentence for manufacturing aquor—Practice. 
Although separate sentences can legally be 
passed at the same trial on a person charged 
with offences punishable under ss. G5 (b), 
65 (f) and 66 (b) of the Bombay Prohibition 
ae 1949, subject to the limit as regards 
aggregate punishment imposed by s. 71 
the Indian Penal Code, 1860, ordinarily 
on sentence alone should be passed for the 
offences of manufacturing liquor under s 65 (b), 
and no separate sentences should be passed for 
the offences of possessing materials or appara- 
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PENAL CODE, S. 71—{Contd.) 


tus for manufacturing liquor and for possessing 
liquor punishable under ss. 65 (f) and 66 (b) 
of the Act. 

If the accused is shown to be in possession of 
liquor not distilled by him, the act of possessing 
such liquor cannot be said to be covered by his 
act of manufacturing liquor and it would 
be legal and proper to pass separate sentences 
in such cases. 

BOMBAY STATE V. PugaMAL. 
52 Bom. L. R. 788. 


See PENAL Cone, S. 141. 
52 Bom. L. R. 512 (F. G.) 


————S. 147—Unlamful assembly— Riot- 
ing—Convictton of less than five persons for 
rioling—Whcther such conviction valid— 
Federal Court—Criminal appeals—Practice. 

The essential question in a case under s. 147 
ofthe Indian Penal Code, 1860, is whether there 
was an unlawful assembly, as defined ins. 141 
of the Code, of five or more than five. persons. 
The identity of the persons comprising the 
assembly is a matter relating to the determina- 
tion of the guilt of the individual accused, 
and, even when it is possible to convict less 
than five persons only, s. 147 still applies if 
apon the evidence in the case the Court is 
able to hold that the person or persons who have 
been found guilty were members of an assembly 
of five or more persons, known or unknown, 
identified or unidentified. 
KarinpEo Since v. Kina. 

562 Bom. L. R. 512 (F. G.) 


——-S. 141. 


——————_§8. 161. 

Section 197 ofthe Criminal Procedure Code, 
1898, is not necessary before a public servant 
could be prosecuted for an offence under 8. 161 
of the Indian Penal Code, 1860. 
LUMBHARDAR ZuTsHi 9. Kina. 

52 Bom. L. R. 480 (P. G.) 


— S. 168—B8embay Civil Service 
Conduct, Discipline and Appeal Rules, r. 21— 


“Trade”, meaning 3f—-Preparation of plans ` 


and: estimates for waterworks and dræamage 
schemes for payment by public servant, whether 
trading—Ctoil Services eee Control 
and Appeal) Rules, +. 49—Whether parallel 
action permissible—Prevention of Corruption 
Act (TI of 1947)—VWhether Act is retrospective. 

The word ‘‘trade’’, as used in s. 168 of the 
Indian Penal Code, 1860, and r. 21 of the 
Bombay fivil Services Conduct, Discipline 
and Appeal Rules, must be construed in a 
wider sense, so asto cover everv kind of trade, 
business, profession or occupation. It covers 
also the making for payment of plans and esti- 
mates for waterworks and drainage schemes by 
an officer employed in the Government 
Public Health Engineers Office, whose duty 
it is to handle such schemes. 

A public servant, who engages himself in 
trade which he is legally bound not to do, can 
be convicted and sentenced under s. 168 of the 
Indian Penal Code, notwithstanding r.49 of the 
Civil Services (Classification, Control and 
Appeal) Rules, which provides for a parallel 
departmental action far breach of the rules, 
MULSHANEER V. GOVT. OF B’BAY. 

52 Bom. L. R. 648. 
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PLAINT, amendment of—Whether Court can 
amend plaint so that tt discloses cause of action. 
The power of the Court to allow amendment 
of pleadings under O. VI, r. 17, Civil Proce- 
dure Code, 1908, is not restricted or controlled 
by the provisions contained in O. VII, r. 11, 
of the Code. Itis, therefore, open to the Court 
to allow a plaint to be amended so that it 
sHauld disclose a cause of action. 
GAGANMAL RAMCHAND U, HONGKONG Bank. 
52 Bom. L. R. 377 (O. C. J.) 


PLEADINGS, amendment of. 

It is not open to a Court under s. 158 and 
O. VI, r. 7, of the Civil Procedure Code, 
1908, to allow an amendment which alters the 
reg. nature of controversy between the 
parties and involves the setting up of a new 
Case. 

Kanpa v. Wagon. 
52 Bom. L., R. 498 (P. C.) 


POLICE evidence, value of, in abkari cases. 
Sec ABKARI CASES. * 52 Bom. L. R 30. 


POLICE ACT (DISTRICT) (Bom. IV of 
1889), S. 46. - i 
-Section 46 of the Bombay Dustrict Police 
Act, 1890, is not rendered void by art. 18 ofthe 
constitution of India. 
EMPEROR V. ABDUL RAMIMAN. 
52 Bom. L. R. 558 (F. B.) 


PONDICHERRY, status of adopted son, 
established in Court m. See EVIDENCE Act, 
S. 13. 52 Bom. L. R. 474 (P. C.) 


PRACTICE (CIVIL), Appeal Court— 
Cognizance of subsequent events. 

A Court of Appeal will take cognizance 
of events tbat have happened since the pass- 
ing of the decree by the trial Court. 
CRUNILAN U. DUNDAPPA. 

52 Bom, L. R. 660. 


m G OS- bjesctions. 

Vhere a party cannot appeal from a 
decree because nothingis decided against him, 
he cannot file any cross-objections to it. 

The cross-objections must also be in 
respect of something decided by a particular 
decree in which the appeal is pre‘erred. 
RatccHaAbuoRA V, SOMABHAL. 

Ps 52 Bom. L. R. 97. 
Judicial tribunsl—Heartig. 

When an authority upon wk°m judicial 
functions are conferred has to decide or hear a 
case or an appeal, he can only do so provided 
he kas heard all parties which are likely to be 
affected by the order which he is going to 
make. 
Towsansa o, Comer. I. T. 

52 Bom. L. R. 421. 


m Pyy Council, 

It is entirely contrary to the settled practice 
of tae Privy Council to entertain the question 
of any fault in procedure ina criminal trial, 
when that question was not argued in the 
High Court and was not referred to in the 
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PRACTICE (CIVIL)—{Conid.) 
appellant’s petition for special leave to appeal. 
HARDAR ZuTSsHI v. Kine, 
52 Bom L. R. 480 (P. C.) 


ayia oe (CRIMINAL), Federal Court 

Although separate sentence can legally 

be passed at the same trial on a person charged 
with offences punishable under ss. 65 (d), 
65 (f) and 66 (b) of the Bombay Prohibition 
Act, 1949, subject to the limit as regards 
aggregate punishment imposed by s. 71 of the 
Indian Penal Code, 1860, ordinarily only one 
sentence alone should be passed for the 
offences of manufacturing liquor under s. 65 
(b), and no separate sentences should be passed 
for the offences of possessing materials or 
apparatus for manufacturing liquor and for 
possessing liquor punishable under ss. 65 (fì 
and 66 (b) of the Act. 

If the accused is shown to be in possegsion 
of liquor not distilled by him, the act of poss- 
essing such liquor cannot be said to be covered 
by his act of manufacturing liquor and it 
would be legal and proper to pass separate 
sentences in such cases. 

Bompay STATE v. PUJAMAL. 
52 Bom. L. R. 788. 


PRESS (EMERGENCY POWERS) ACT 
(XXUI of 1981), S. 2 (6)—“Nems-sheet,” 
meaning of—'‘News’’, import of. 

The word “news” in the expression “‘news- 
sheet,” as defined in s. 2 (6) of the Indian 
Press (Emerge Powers) Act, 1981, means the 
presentation of a novel item of information 


which is reasonably intended to be accepted by | 


the readers as such. It has reference to the 
mode of presentation and not to an existing 
novelty of the circumstance or event which it is 
sought to pons or describe. It may be that 
the event described or presented has actually 
never happened; but if it is sought to be so 
presented that a particular event has happened 
and the happening of that event is sought to be 
indicated as being reasonably about the time 
of the publication, there is publication of 
news within the meaning of s. 18 (1) of the Act. 
EMPEROR v. RAMCHANDRA. 
52 Bom. L. R. 229. 
-c S. 3-—Dgeposti made by keeper of press 
— Security not forfeited by Government— 
ri dias for refund not made by er— 
by Government under s. 8 (8) for further 
security— Whether such order justified—— Free- 
dom of the press. ” 

Before the Provincial Government can act 
under s. 8 (8) of the Indian Press (Emergency 
Powers) Act, 1981, there must be an applica- 
tion by the keeper of a printing press for 
refund of security already lodged and actual 
refund by the Provincial Government under s. 
8 (2) of the Act. 

Where the Provincial Government has not 
forfeited the security required to be made 
under s. 8 (1) ofthe Act and the sum so deposit- 
ed, which has become refundable, continues to 
be with the Provincial Government, no fresh 
order under s. 8 (3) of the Act can be made 
by the Provincial Government. 

Under the Constitution of India the freedom 
of the press has been safeguarded and the 
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PRESS (EMERGENCY POWERS) ACT, 
S. 3—(Conid.) 

press is entirely free to propagate any views, 
provided that those views are not prohibited 
or are not likely to lead to any breach of the 
peace. Therefore, it is open to a writer to 
suggest that the ordmary evolutionary 
method is either too slow or not adequate to 
achieve a particular purpose and that that 
purpose can only be achieved by a revolution. 
But by advocating revolution, ıt docs not 
necessarily follow that he is advocating a type 
of revolution, e.g. a violent revolution, which 
would come within the mischief of s. 4 (1) (f) 
of the Indian Press (Emergency Powers) Act, 
1981. Similarly, it is not wrong or contrary 
to law for any editor ofa paper or any propagan- 
dist to draw the attention of his readers to the 
existence in this country of a bad or evil 
influence and to ask the readers to eliminate 
that influence. Whether the writer is right 
or wrong is another matter altogether, but in 
advocating a particular cause and by using a 
strong language in support of that cause the 
writer does not necessarily come within the 
mischief of that Act. 

In a democratic State it is essential that the 
masses should -be politically educated. and 
they are entitled to know the pros and cons 
of every political system and every political 
ideology. Therefore, so long as it is legal for 
a particular party to place its views and its 
principles before the people, it would be im- 
proper for the Court to interfere with that 
right, not only of that party but also of the 
people of the country. For example, so long 
as the Communist Party in India has not heen 
declared an unlawful association, there 1s 
nothing in law to prevent the communists from 
carrying on propaganda with regard to their 
own philosephy and to extol its own ideolo- 
gy as against the Socialist or Congress ideo- 
logies. 

MANOHAR v. Govt. or B’BAY. 
52 Bom. L. R. 275 (S. B.) 


eS, 18(7). 

Where a pamphlet is in the form of presenta- 
tion of novel items of information and is 
intended that ordinary readers should regard 
it as a novel item of information, the publica- 
tion is one relating to news, and if it contains 
comment on that news, the pamphlet is a news- 
sheet within the meaning of s. 2(6) of the Act, 
and the making of the news-sheet without 
authority by a Magistrate under s. 15 consti- 
tutes an offence under s. 18(1) of the Act. 
EMPEHOR V. RAMPSHCHANDRA. 

52 Bom. L. R. 229. 


A prosecution foran offence punishable 
under s. 18(7) of the Indian Press (Emergency 
Powers) Act, 1981, already launched before the 
Constitution came into force is not affected 
by the result of s. 18(2) of the Act being declared 
to be void under art. 18(1) of the Constitution. 
In re KesHav Menon. 

52 Bom., L. R. 540 (F. B.). 


PREVENTION OF CORRUPTION ACT 
(H of 1947)—Retrospective operation. 

The Prevention of Corruption Act, 1947, 
which came into force on March 11, 1047, has 
no retrospective operation, and has, therefore, 
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PREVENTION OF CORRUPTION ACT— 
(Contd.) 
no application to acts or omissions committed 
before that date. 
MULSHANKAR v. Govt. or BOMBAY. 
52 Bom. L. R. 648. 


PREVENTIVE DETENTION ACT {IF of 
1960), S. 3—Bombay Public Security Measures 
Act (Bom. VI of 1947)—Detenue detained in 
1948 at Poona,under Bombay Act —-Order 
made in 1950 by Commissioner of Police, Greater 
Bombay, for detention of detenue under Central 
Act der served on detenue in Poona prison 
Whether Commtsstoner of Police competent to 
pass order—Nature of satisfaction requtred 
under 3. 3 of Central Act. 

Under s. 8(2) of the Preventive Detention 
Act, 1950, the District Mgistrate,-the Sub- 
Divisional Magistrate and the Commissioner of 
Police, cannot exercise the powers conferred 
upon them, under this section, beyond their 
own jurisdiction. It would, therefore, not 
`- be open to the Commissioner of Police, Greater 
Bombay, to pass an order under this Act 
with regard to a person who is residing outside 
Greater Bombay. 

The nature of satisfaction required under 
s. 8 of the Act is that there must be at least a 
reasonable probability of the person against 
whom an order is sought to be made acting 
in a prejudicial manner. It may not be neces- 
sary to go to the length of saying that the 
detaining authority must feel absolute certainty 
that if the person to be detained was not 
detained he would act in a prejudicial manner. 
But from the materials placed before the 
detaining authority he must be in a position 
to say that there was a reasonable probability 
of his acting in a prejudicial manner. 


The satisfaction which the law requires is 
the satisfaction of the detaining authority 
making the order at the time when the order 
ig made. It is not open to the detaining 
authority in 1950 to fall back upon the satis- 
faction of the detaining authority in 1948. 
The detaining authority must examine the 
materials afresh, and although the past activi- 
ties of the detenue may afford a ground for 
detention to the detaining authority examining 
the materials, he must review those past activi- 
ties in the context of the time at which he ts 
making the order. The past activities must be 
related to the situation existing at the moment 
when the detaining eure makes the order. 
Inre GHATE. : Born. L. R. 711. 


“ 


~, 7—Constiiution of India, Art. 226) 
-Grounds furnished to detenue notin compliance 
with statutory provisions—Further particulars 
given to delenue by detaining authority to justify 
detention-—Whether. detaining authority can 
amplify and Sy a Sg ar originally furnished. 

The grounds furnished to a detenue on April 
29, 1050, detained under the Preventive Deten- 
tion Act, 1950, were that he was engaged and 
waslikely to be engaged in promoting acts of 
sabotage on railway and railway property in 
Greater Bombay. On August 26, 1950, the 
detaining authority furnished further parti- 
culars to the detenue to fustify his detention by 
amplifying and improving the grounds origl- 
nally furnished. On the question whether it 
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ae DETENTION ACT, S. 7— 
(Conid.) 
was permissible to the detaining authority 
to do 30 :— 

eld, (1) that the detention of the detenue 
was not valid inasmuch as the grounds furnish- 
ed to him on April 29, 1950, were not m com- 
pliance with the constitutional and statutory 

visions; and 

(2) that the contravention of these provi- 
sions could not be set right by the detaining 
authority by giving further particulars to the 
detenue on August 26, 1950, in amplification 
of the grounds already given. 
Inte ATMARAM. 52 Bom. L. R. 856, 


S. 7 (1) (2)—Particulars to be furnished 
to detente by detaining authonty—Whether 
discretion to furnish such particulars left to 
detaining authority—Non-disclosure of facis 
agcinst public interest—Discretion vested in 
delaining auihorily when challengeable. 

Under art. 22 (5) of the Constitution of 
India, as also under s. 7(1) of the Preventive 
Decention Act, 1950, it ıs incumbent upon the 
detaining authority to disclose all facts which 
would enable the delenue to make a representa- 
tion against the order which has been passed 
depriving him of his liberty, and it would be 
for the Court to determine whether the facts 
disclosed are sufficient or not sufficient to give 
the detenue the necessary opportunity to make 
the representation under sub-cl. (5) of the 
article or s. 7(1) of the Act respectively. 

The exercise of the discretion vested in the 
detaining authority by sub-cl. (6) of art. 22 of 
the Constitution of India ors. 7(2) of the 
Preventive Detention Act, 1050, may be 
challenged on the ground that the discretion 
has been exercised arbitrarily, capriciously 
or male fide; but if the discretion is properly 
exercised it is not for the Court to sit in 
judzment on an opinion formed by the 
detaining authority t certain facts are not 
in the public interest to disclose. 

SUSHILA MADMAN v. Come. or POLICE. 
52 Bom. L. R. 794. 


PRIVY COUNCIL, practice. 

It is entirely contrary to the settled practice 
of the Privy Council to entertain the question 
of any fault in procedure in a criminal trial, 
when that question was not argued in the 
High Court and was not referred to ın the 
appellant’s petition for special leave to appeal. 
LUABUARDAR ZUTSHI V. KING. 

52 Bom. L, R. 480 (P. G.) 


PROCESSION, religious, conduct of, through 
puthe street. See Pusrac Way. i 
52 Bom. L. R. 214 (F. B.) 


PROMISSORY NOTE—Ezrecution of note by 
manager of joint Hindu family——Endorsemenit— 
Suit by A on original debt against non- 
CRECULINE ee ee of sutim 
A nsiruments Act (XXVI of 1881), 

ec 50. 

An endorsee of a promissory note can only 
sue on the promissory note ‘itself; he cannot 
gue on the original debt. 

A suit on a promissory note can only .be 
filed against the maker of the promissory note 
or his legal representative. 
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| 
PROMISSORY NOTE—(Conid.) | 


The father as manager of a joint Hindu 
family passed a promissory note to his creditor 
in respect of a debt contracted by him in his 
capacity as the manager for a family necessity. 
The promissory note was then endorsed by the 
creditor in favour of the plaintiff. In the 
meantime the father died leaving him surviving 
his son and his widow. The plaintiff filed 
& suit against the son and the widow on the 
original debt and asked for a decree to be 
recovered from the joint family estate :— 

Held, that the suit was not maintainable 
as it was not a suit by an endorsee on the 

romissory note but was on the original debt. 

f, however, the suit can be said to be based 
on the promissory note, the same is bad as it 
is not against the maker of the promissory 
note or against his legal representative. 
NARAYAN v. PRABHAKAR. 52 Bom. L. R. 830. 


PROVINCIAL LEGISLATURE, delegation 
of authority by-—-How far Valid. 

It is not open to a Legislature supreme and 
sovereign as it may be within its own Province, 
to delegate to any authority the power of 
legislation which bas been entrusted to it 
under the Constitution. It is solely the prtvi- 
lege of the Legislature to make laws. In 
exercising that privilege it may entrust sub- 
ordinates and agents with the power to carry 
out its policy and to give effect to the Legisla- 
_ tion, but the subordinates and agents must 
act within the policy laid down by the Legisla- 
ture. It cannot create a parallel or alternative 
law making authority. 

NAROTTAMDAS V. PHILLIPS. 
52 Bom. L. R. 571 (O. G. J.) 


PUBLIC WAY-—Procession-——Non-religious 
character—Right to conduct such procession 
through public way— Declaratory suit— Whether 
proof of special damage nec Limitations 
to right io conduct processions—. proces- 
sion—Music, whether accompaniment to such 
procession. > 

A citizen or a community or a section of a 
community has an inherent right to conduct 
a non-religious procession through a public 
road. He has also the right to file a declaratory 
suit without proof of special damage. Any 
such inherent right is subject to the right of 
other citizens also to use the highway in a 
lawful manner and also subject to any orders 
issued by the State for the purpose of prevent- 

-ing breaches of the public peace and for 
maintaining law and order. 

The question whether a procession has a 
right to play music or not is always a question 
of fact. It would depend upon whether music 
is an appropriate observance of the particular 
processton. 

CHANDU SAJAN V. NYAHALCHAND. 
52 Bom. L. R. 214 (F. B.) 


QUESTION OF FACT—Procession—Music 
——-Whether accompaniment to such procession. 

The question whether or procession has a 
right to play music or notis always a question 
of fact. It would depend upon whether music 
is an appropriate observance of the particular 
procession. 
CHANDU SaJan V. NYAHALCHAND. 

52 Bom. L. R. 214 (F. B.) 
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RECTIFICATION of register of shareholders 
in a company. See Coareantes Act, S. 38. 
52 Bom. L. R. 40 (O. G. J.) 


INDEX, 


REGISTER of shareholder in a company, 
rectification of. See COMPANIES Acrt, S. 88. 
52 Bom. L. R. 40 (0. C, J.) 


REGISTRATION ACT (XVI of 1908), 
S. 34—Agent signing a deed of sale under 
omer-of-atlorney — Power - of - attorney signed 
a babe Magistrate and not before Registrar— 
hether agent a person executing document. 

A house, which was in the occupation of 
defendants as tenants, was sold by its owners 
to ge er The owners, who resided in 
British India, empowered an agent to affix 
signature to the deed of sale and to admit 
execution thereof before the Registrar of 
documents. The power-of-attorney was exe- 
cuted before a Magistrate; but was not 
executed before and authenticated by the 

as required by s. 88(1) (a) of the 
Indian Registration Act, 1908. The deed of 
sale was executed by the agent who admitted 
its execution before the ae naga In a suit 
for ejectment by the plaintiffs, the defendants 
contended that the plaintiffs were not entitled 
to sue, because the deed of sale was not validly 
registered :-— 

Held, that the registration of the deed was 
valid, inasmuch as the agent was a person 
executing the document within the meaning 
of s. 84 of the Act. ` 
RATILAL NATHUBHAI V. RASTELAL. 

52 Bom. L. R, 338. 


———-S. 49. 

An agreement of lease creating a present 
demise but not registered is admissible under 
s. 49 of the Indian Registration Act, 1908, 
as evidence of part performance. A formal 
lease is not ne to attract the application 
ofs. 58A of the Transfer of Property Act, 1882. 
All that is required is that an ment in 
writing signed by the transferor can be gathered 
from the evidence. 

MANEKLAL V. HORMUBJY. 
52 Bom. L. R. 521 (S. O.) 


REPRESENTATIVE SUiIT—Whether can 
be withdrawn without notice io all persons 
interested. 

A representative suit brought under the 
provisions of O. I, r. 8, of the Civil Procedure 
Code, 1908, cannot be allowed to be withdrawn 
under O. XXIII, r. 1, without the persons 
represented by the plaintiffs being consulted. 
Asian Asscs. Co. 0. MaADHOLAL. 

52 Bom. L. R. 386 (O. G. J.) 


REQUISITION of premises. See Bonsay 
LAND Requisition Acr, S. 4(J). 
52 Bom. L. R. 627 (O. C. J.) 


RES JUDICATA. See CIV PROCEDURE 
Cope, S. 11. 


RETROSPECTIVE EFFECT to the pro- 
visions of the Bombay Tenancy Act. See 
Bompay Tenancy Act, 1988, S. 2A. 

52 Bom. L. R. 123. 


\ 
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RETROSPECTIVE EFFECT to the 
provisions of s. BIGAA of Criminal Procedure 
Code as amended by Bom. Act XLVI of 1948. 
See CRIMINAL PROCEDURE CODE, S. 516AA.- 
52 Bom. L. R. 625. 
——---to the provisions of Prevention of 
Corruption Act, 1947. See PENAL Copz,5S.168. 
52 Bom. L. R. 648. 


RIGHT TO SUE of commission agent for 
damage caused to goods shipped by bim. 
See COMMISSION AGENT. 

52 Bom. L. R. 703 (0. G. J.) 


SANADI INAM LANDS—ZLands süuated 
in Kolhapur—Vat-hukums tssued by former 
ruler of Kolhapur—Death of holder-~Whetier 
lands revert to State. 

Under the vai-hukums issued in Kolhapur 
State (now merged in the State of Bombay}, 
sanadi inam land, which is impartible, does 
not revert to the State on the death of the 
holder but passes by rule of primogeniture 
to his heir. | 
RAMAPPA VANAPPA 0. LAXMAN. 

52 Bom. L. R. 839 (F. B.) 


SEARCH by the Police in Abkari cases. 
See ABKARI 8. 52 Bom. L. R. 30. 


SEVERABILITY, Doctrine of, can he 
considered under Art. 18(1) of the Constitution. 
See BOMBAY, PROHIBITION Act, Ss. 11-24. 

52 Bom. L. R. 799 (F. B.) 


SMALL GAUSE COURTS (PRESIDENCY) 
ACT (XV of 1882), S. 43-—Hyectment 
roceedings—Occupier—Order for ejectment— 
hether occupier can file suit under s. 46 or 
apply jor stay of proceedings under 8, 47, after 
an for eviction ts passed. 

It is open to an occupant, against whom an 
order for handing over possession of the 
demised premises to the landlord or the 
person from whom he holds is passed under s. 48 
of the Presidency Small Cause Courts Act, 
1882, to file a suit under s. 46, even after the 
order has been passed. Such occupant can 
also obtain under s. 47 of the Act an order for 
stay of the proceedings before the Small Cause 
Court. 

MaTHURADAS V. TULSIDAS 


‘52 Bom. L. R. 349. 


N. 46. See SMALL Cause COURTS 
(PRESIDENCY) Act, S. 48. 
52 Bom. L. R. 349. 


vv, £7, See SMALL Cause Courts 
(PRESIDENCY) Act, S. 48. 
52 Bom. L. R. 349. 


SPECIAL MARRIAGE ACT (LI of 1872), 
S. 2—~Marriage of minor—Consent of parent or 
guardian not oblainel—Whether such marriage 
7s «6valid—Factum valet, whether doctrine 
applicable. 

The provisions contained in s. 2 of the 
Special Marriage Act, 1872, are not directory in 
character but are mandatory and they prescribe 
the conditions for the proper and valid solem- 
nization of marriage between parties governed 
by the Act. 

- ' 
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Hence, the marriage of a minor in absence 
of consent of the parent or guardian is a nullity 
uncer the Act. 

The doctrine of factum valet has no application 
to marriages between Hindus under the 
Special Marriage Act. 

SANTOSH KUMARI v. CHIMANLAL. 
52 Bom. L. R. 394. 


SPECIFIC RELIEF ACT (I of 1877), S. 9. 
à suit by a tenant to recover possession of 
demised premises from his landlord, brought 
uncer s. 9 of the Specific Relief Act, 1877, 
does not fall within the purview of ss. 28 and 
50 of the Bombay Rents, Hotel and Lodging 
House Rates (Control) Act, 1947, and if filed 
in the High Court cannot be transferred to the 
Presidency Small Cause Court in Bombay. 
SHIAVAX CAMBATTA V. SUNDERDAS. - 
52 Bom. L. R. 381 (0. C. J.) 


N, 27A. See TRANSFER OF PROPERTY 
Acz, S. 58A. 
52 Bom. L. R. 521 (S. C.) 


—— S. 42— Declaratory suit—Declaration 
by wife that her husband was dead—Whether 
such sutii competent. 

It is not competent to the Court, under 
s. 42 of the Specific Relief Act, 1877, to enter- 
tain a suit by a wife for a declaration that 
her husband not having been hgard of for over 
seven years was to be deemed to be dead. 
That section postulates the existence of a 
defendant who denies or is interested to deny 
the legal character claimed by the plaintiff. 
FREEMANTLE 0. FREEMANTLE. 

52 Bom. L. R. 461 (O. G. J.} 


al 


——_—_—-§. 45—Jurtsdiction—High Court. 
The jurisdiction of the High Court, under 
S. 45 of the Specific Relief Act, 4877, is confined 
to acts done or to be done within the limits 
of the Ordmary Original Civil jurisdiction. 
If the act with reference to which rellef 15 
asked takes place outside those limits, the 
jurisdiction is lost, even though the respondent 
msy have his office within those limits. 
MEENAKSHI MELLES v, Prov. Tax Comm. 
52 Bom. L. R. 12 (P. C.) 


——-8,. 46—Substantini compliance, whether 
enough—-Whether petition can dispute validity of 
pushe office. 

The provisions of 8. 46 of the Specific Relef 
Act, 1877, are mandatory in their character 
and a non-compliance with the provisions will 
result in a petition under s. 45 of the Act 
beng dismissed. What the section requires 
ig that the application under s. 45 has to 
be founded on an affidavit of the person 
injured, and that affdavit has to state his right 
in the matter in question, his demand of justice 
and the denial thereof. The section does 
not require that there must be used in the 
affidavit specific words to the effect that the 
petitioner had demanded justice and justice 
had been denied. What the section requires 
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(Contd.) 


ig a substantial compliance with the provisions 
thereof, and if it clearly a from the 
affidavit that the petitioner had demanded 
justice and that justice had been denied, the 
mere absence of the exact words in the affidavit 
will not result in the petition being dismisséd. 

It is not necessary that there must be a 
specific provision in a statute making it incum- 
bent upon a person holding-a public authority 
to forbear from doing some act. It is sufficient 
if a statute casts a duty upon a person holding 
a public office; then it is incumbent upon 
that person to discharge that duty. If in 
discharging that duty he acts unauthorisedly 
or irregularly or improperly, then the Court 
will intervene under s. 45, because it could be 
said that it was incumbent upon him to forbear 
from discharging his duty in any manfer other 
than as laid down by the statute. It is sufficient 
to find a duty cast upon a public officer 
for the purpose of s. 45. If that duty is not 
discharged in the manner provided by the 
law, the Court will assume that there is a 
forbearance cast upon him to act otherwise than 
in the manner laid down in the statute. 


Where a petitioner under s. 45 of the Specific 
Relief Act contends that a dispute referred 
by Government to the Industrial Court under 
s. 78 of the Bombay Industrial Relations 
Act does not constitute an industrial dispute 
within the meaning of s. 78, the Industrial 
Court is eae, to attempt to do something 
which is prohi by statute and which it has 
no authority to do. Such a petition is com- 
petent under s. 45. 

A petitioner, in order to be entitled to an 
order under s. 45, must accept the position 
that a person is holding a public office under 
some law and his grievance must be that such 
person is acting contrary to the provisions of 
that law. If he comes to the Court and denies 
the right of the person to hold the public 
office, he cannot get an order under the 
section. 

SUBYAPRAKASH We. FACTORY V. INDUSTRIAL 

COURT. 52 Bom. L. R. 53 (O. G. J.) 


Urgent case. 

Where in a case of urgency an immediate 
order may be necessary, the Court may 
not insist upon compliance with conditions 
-similar to those laid down in s. 46 of the Specific 
Relief Act, but in ordinary cases the Court must 
insist upon compliance with those conditions. 
Fram BALSARA U. STATE OF BOMBAY. 

52 Bom. L. R. 799 (F. B.) 


STAMP ACT (H of 1899), 8. 57—Stating 
a case to 2u Court—Power to state whether an 
obligation—High Court’s jurisdiction to order 
Revenue Authority to state a case—Government 
of India Act, 1935, s. 226—Revenue matters. 
The power contained in s. 57 of the Indian 
Stamp Act, 1899, of stating a case to the 
High Court, is in the nature of an obligation 
or is coupled with an.obligation, and under 
the circumstances can be demanded to be 
used also by the parties affected by the assess- 
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STAMP ACT, S. 57—(Cont.) 


ment of the stamp duty. 
CureF Con. Rev. AUTH. p. MAHARASHTRA 
Sugan Minis. 52 Bom. L. R. 769 (S. G.) 


STANDING ORDERS under the ‘Bombay 
Industrial Disputes Act. See , BOMBAY 
INDUSTRIAL Disputes Act, S. 26. 

52 Bom. L. R. 46 (O. C. J.) 


STATE AFFAIRS. See AFFAIRS or STATE. 
52 Bom. L. R. 231 (0. C. J.) 


STAY of Court sale, operation of order of. 
See DECREE, EXECUTION. 
52 Bom, L. R. 294. 


SUBSEQUENT EVENTS. cognizance of, 
by Appeal Court. See APPEAL COURT. 
52 Bom. L. R. 660. 


SUCCESSION ACT (XXXIX of 1925), 
S. 70—Will-—Codicil—Revecation of will and 
codicil——Revival of will and codicil by a subse- 
pan codictl—Revocation of subsequent codicil— 

ival of will and codicil, whether affected by 
revocation of subsequent codicil. 

The testatrix made, on March 22, 1984, 
her first will, which she revoked by her second 
will made on May 1, 1989, and to which there 
were two codicils executed respectively on 
January 4, 1944, and February 28, 1946. 
On May 6, 1946, she made her third will, by 
which she revoked her second will together 
with its two codicils. On January 31, 1947, 
the testatrix executed a third codicil to her 
second will, whereby she revived her second will 
together with its second codicil with a slight 
variation in the former. On March 27, 1947, 
she made an endorsement on the third codicil, 
saying: “I revoke this codicil.” A question . 
having arisen as to the effect of the revocation 
of the third codicil :— 

Held, (1) that the third codicil had the effect 
of reviving the second will and its second 
codicil, as from January 81, 1947 ; 

(2) that, the result of the revocation of the 
third codicil was that that codicil alone was 
cancelled, leaving untouched the revival of 
the second will and its second codicil ; 

(8) that, therefore, the second will and the 
second codicil were entitled to probate. 
KarkKHUSHRU v. BACHUBAI. 

52 Bom. L. R. 694 (O. G. J.) 


SURETY, debts incurred by a Hindu as 
surety. See Hinpu Law, DEBTS. 
52 Bom. L. R. 846. 


TIME LIMIT contained in an insurance 
policy. See Cosamussion AGENT. 
52 Bom. L. R. 703 (O. C. J.) 


TOURIST PERMITS—No justification for 
discrimination. 

There is no justification for discrimination, 
in the issue for tourist permits, under r. 67 
of the Bombay Foreign Liquor Rules, 1950, 
between foreigners and Indian visitors from 
other provinces. 

Fram BALSARA V. STATE OF BOMBAY. 
52 Bom. L. R. 799 (F. B.) 
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TRANSFER OF PROPERTY ACT (IV of 
1882), S. 53-A—Civil Procedure Code (Act V 
of 1908), O. IX, r. 9; O , T. 1—Right 
of redemption—Eatinguishment of—How and 
when such right extinguished—Second suit for 
redemption when not barred—Whether right to 
redeem extinguished He AA provisions— 
Transferees not in actual or constructive posses- 
sion nor put in such possession by agreement— 
Applicability of s. 58-A. 

Section 58-A of the Transfer of Property 
Act, 1882, clearly requires that the transferee 
had either to be put into possession or had to 
continue in possession in part ormance of 
the agreement, which was sought to be enforced 
under the section. This section has no 
application where the transferees have never 
been in possession either actual or constructive 
and have not been put in such possession or 
allowed to continue in such possession in 
pursuance of any agreement. 

Carina Supa RAo v. MATTAPALLI. 
52 Bom. L. R. 181 (F. C.) 


Wi ae — English doctrine— 
Whether app le in India—Specific Retief 
Act (I of 1877), Sec. 27 A—Giovernmeni sanction 
— Secondary evidence—Incian Registration Act 
(XVI of 1908), Sec. £9—Agreement to lease— 
Whether evidence, if not registered—Permanent 
lease of lands. 

Section 58A of the Transfer of Property 
Act, 1882, is a partial importation into the 
statute law of India of the English doctrine 
of part performance. It furnishes a statutory 
defence to a person who has no registered title 
deed in his favour to maintain his possession 
if he can prove a written and signed contract 
in his favour and some action on his part in 
part ce of that contract. 

In order to find whether a person has satis- 

fied the conditions of the section, it must be 
' proved that there was a contract to give, for 
instance, a lease of the property to by a 
writing signed by him and from the writing 
the terms of the tenency can be ascertaind 
with reasonable certainty. It must further 
be established that e transferee took 
possession of the property or did any acts in 
‘furtherance of the contract. In case of lease 
the Legislature has recognised that the equity 
of part performance is an active equity as in 
English law and is sufficient to support an 
independent action by the plaintiff (s. 27A of 
the Specific Relief Act, 1877). 

The defence under s. 53A is available to a 
person who has an agreement of lease in his 
favour though no lease has been executed and 
registered. 

he defendant’s predecessor-in-title applied 
in writing for a permanent lease of certain 
lands, which formed part of the talukdari 
estates under the management ofthe Talukdari 
Settlement Officer, for erecting a ginning factory 
factory. The Talukdari Settlement Officer 
replied agreeing to grant the lease subject to 
the sanction of the Government of Bombay. 
The sanction was forthcoming in due course, 
as evidenced by a certified copy of the letter 
which mentianed the various steps taken to 
effect the transaction. Though a draft of a 
formal deed of lease was prepared, no such 
document was formally executed or registered. 
‘The lessee took possession of the lands and 
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TRANSFER OF PROPERTY ACT, 

S, 53 A (Contd.) 
erected a ginning and a pressing factory and 
other structures. The taluk estates were 
later released from Government management 
anc. returned to the ,talukdars concerned. 
The talukdars first appointed a manager to 
manage the lands, but sometime afterwards 
gave an ijara of the estates to the plaintiffs. 
The lessee paid the rent at first to the Talukdari 
Setzlement Officer, next to the manager of the 
talukdars and lastly to the plaintiffs. The 
plaintiffs then filed a suit to eject the defendant, 
on the allegation that because the lessee and 
the defendant did not execute a formal 

i lease they were in possession as 
trespassers :-— 

Feld, dismissing the suit, (1) that the defence 
under s. 58-A of the Transfer of Pro 


Act was available to the defendant, inasmu 


as he had an agreement of lease in his favour 
thongh no lease had been executed and regis- 
tered, and as he had satisfied both the condi- 
tions necessary to attract the application of the 
section ; 

3) that though the certified copy of the 
sanction of Government was merely secondary 
evicence of the agreement of lease, yet it was 
a very reliable piece of evidence coming from 
Government records; and that it showed that 
there was an acceptance in writing under which 
the contract to transfer the lands in suit by 
way of lease was effected by the Talukdari 
Settlement Officer, that the offer was also in 
writing and that the sanction of Government 
was also in writing and signed by a competent 


ee 

(2) at it appeared from the evidence 
that the plaintiffs had the original of the 
sanction in their power and had intentionally 
witkheld it ; : 

(4) that the recitals in the copy of the 
sanction showed that the lease was to be of a 
permanent character and showed the terms as 
regards rent ; 

(5) that the lessee took possession of the 
lands after the agreement was arrived at; 

(6) that the lessee paid the rent agreed 
upon to the successive holders of the lands ; 

(7) that a formal lease was not nec 
to attract the application of s. 58A, and all that 
was required was an agreement in writing 
signed by:the transferor. 

MANERKLAL 0. HORMUSJI. 
52 Bom. L. R. 521 (S. C.) 


mes SELE). See Civ PRrocepurE~ 
Cone, S. 86. 52 Bom. L. R. 450 (P. C.) 


E L 55(2). 
Warns Acr, S. 9(1). 


See Bompay COURT OF 
52 Bom. L, R. 614. 


See BOMBAY COURT OF 


S E T AA 
52 Bom. L. R. 614. 


Warps Act, S. 9(7). 


n 60— Mortgage —Redemption. 

Tke right of redemption is an incident of a 
subsisting mortgage and it subsists so long as 
the mortgage itself subsists. 

The right of redemption can be extinguished 
as provided in s. 60 of the Transfer of Property 
Act, 1882, and when it is alleged to have been 
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e uished by a decree, the decree should run 
strictly in accordance with the form prescribed 
for the purpose. Unless the equity of redemp- 
tion is so extinguished, a second suit for 
- redemption by the mortgagor, if filed within 
the period of limitation, is not therefére 
barred. 

If the right of redemption is not extinguished, 
provisions like O. TX, r. 9, or O. XXIIT, r. 1, 
of the Civil Procedure Code, 1908, will not 
debar the mortgagor from filing a second guit, 
because, as in a partition suit, the cause of 
action in a redemption suit is a recurrmg one. 
The cause of action in each successive action, 
until the right of redemption is extinguished 
or a suit for redemption is time-barred, is ‘a 
different one. 

CHINA SUBA Rao vo. MATTAPALLI. 
52 Bom. L. R. 181 (F. G.) 


Livi] Procedure Code (Act V of 
1908), O. XXXIV, rr. 2, 3—Final foreclosure 
decree—Decree passed by conseni—Whether 
executing Court has equitable jurisdiction to” 
relicve against forfeiture. ; 
In executing a foreclosure decree on mort- 
gage, albeit passed with consent, the Court has 
_ no equitable jurisdiction to grant relief against 
penalties and forefeitures, e.g. to reopen the 
decree in order to extend the time for redemp- 
tion. 
AUTAR SINGH v. Sr. MD. Ezaz. 
e 52 Bom. L. R. 482 (P. C.) 


ce "TRANSFER Or PROPERTY ACT, 


S. 58A. 52 Bom. L. R. 181 (F. C.) 
S. 98. See TRANSFER OF PROPERTY 
ACT, S. 60. 52 Bom. L, R. 482 (P. C.) 


mmt. 108(h). 

Under s. 108(A) of the Transfer of Property 
Act, 1882, in the absence of a contract to 
the contrary, a lessee may, even after the 
determination of the lease, remove all things 
which he has attached to the earth inclusive 
of structures or buildings put up by him. 
LAXMIPAT SINGHANTA 0. LARSEN. 

52 Bom. L. R. 688 (O. C. J.) 


111(g)—Agricultural lease—For- 
fetture—Denial by tenant of-—Landlord’s title, 
whether notice necessary. 

The principle embodied in s. 111(g) of the 
Transfer of Pro Act, 1882, that in the case 
of forfeiture by denial of landlord’s title a notice 
in writing determining the lease must be 
given is a principle of justice, equity and good 
conscience which must be held to govern 
even ibaa leases. Therefore under 
s. 84 of the Bombay Land Revenue Code, 1879, 
a notice is necessary before the lessor can 
maintain a suit in ejectment against the 
lessee where there has been forfeiture of the 
lease by denial of the lessor’s title by the 
lessee. 

Tarya vo. YESmwanTa. 52 Bom. L. R. 809. 


TRANSFER OF SUIT. 

A suit by a tenant to recover possession of 
demised premises from his landlord, brought 
under s. 9 of the Specific Relief Act, 1877, 
does not fall within the purview of ss. 28 and 50 
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of the Bombay Rents, Hotel and Lodging - 
House Rates (Control} Act, 1947, and if filed 
in the High Court cannot be transferred to the 
Presidency Small Cause Court in Bombay. 
SHIAVAx ATTA U. SUNDERDAS. 

52 Bom. L. R. 381 (O. G. J.) 


to Debt adjustment Board. See 
Bospay AGRICULTURAL DEBTORS’? RELIEF 
Act, S. 4(J). 52 Bom. L. R. 408. 


ULTRA VIRES. 

Section. 46 of the Bombay District Police 
Act, 1890, is not rendered void by art. 130f the 
Constitution of India. 

EMPEROR 0. ABDUL RABIMAN. 
52 Bom. L. R. 558 (F. B.) 


————Section 14B of the Bombay Abkari 
Act, 1878, as amended by Bombay Act XXIX 
of 1947, is valid, even as regards possession of 
foreign liquor. 
KiısnorIr SHETTI v. KING. 

52 Bom. L. R. 591 (F. C.) 


———Sections 28(a) and (b) of the Prohibition 
Act offend against Art. 19; 7) (b) of the Consti- 
tution. See Pronrerrion Acr, Ss. 11-24. 

52 Bom. L. R. 799 (F. B.) 


There is no reason behind the provi- 
sions of s. 89 of the Prohibition Act which 
contemplate the issue of permits for the use 
or consumption of foreign liquor for all persons 
found on cargo-boats, warships, troopships 
and military and naval messes and canteens. 
This classification offends against s. 14 of the 
Constitution and is void. 

Fram BALSARA 0, STATE OF BOMBAY. 
52 Born. L. R. 799 (F. B.) 


—— Clause (2) of s. 186(2) of the Prohibi- _ 
tion Act is void as offending against Art. 19(7) 
W) of ‘the Constitution. See PROBIBTTION 

CT, Ss. 11-24, 52 Bom. L. R. 799 (F. B.) 


———Clause (f) of s. 186(2) of the Prohibi- 
tion Act is void as it offends art. 19(1X{f} of 
the Constitution. See Pronrarrion Acrt, 
Ss. 11-24, 52 Bom. L. R. 799 (F. B.) 


-————————5. 189(c) of the Prohibition Act is 
ultra vires the Legislature. See Pronrerrion 
Acr, Ss. 11-24. 52 Bom. L. R. 799 (F. B.) 


————Section 4 of the Bombay City Civil 
Court Act, 1948, is ultra vires the Bombay 
Provincial Legislature, inasmuch as it purports 
to delegate to the Provincial Government the 
power to invest the Bombay City Civil Court 
with a jurisdiction exceeding ten thousand 
rupees already conferred upon it by s8. 3 of the 
Act. 
NAROTTAMDAS V. PHILLIPS. 

: 52 Bom. L. R. 571 (0. C. J.) 


————-Notification No. Mc/M5, dated 
January 24, 1947, issued by the Government 
of Bombay, under s. 8(7) of the Essential 
Supplies (Temporary Powers) Act, 1946, 
prohibiting the use of milk and milk products 


966 


ULTRA VIRES—(Con/d.) 


in preparing ice-cream for distribution to the 
public is not ultra vires . 
STATE OF BOMBAY v. JAL PATEL. 

52 Bom. L. R. 684. 


—um-——__——Notification No. 10484, dated March 
80, 1950, issued under s. 189(c) of the Prohibi- 
tion Act, is ultra vires of the Bombay Govern- 
ment. See PROHIBITION Act, Ss. 11-24. 

52 Bom. L. R. 799 (E. B.) 


VAT-HUKUMS issued by Kolhapur State. 
See SANADI INAM LANDS. 
52 Bom. L. R. 839 (F. B.) 


WILL, construction—Testator bequeathing all 
his property to only eon—Direction rn wili that 
property io pass to deity in case son or son’s 
son die tssueless—Son dying tssucless— Whether 
bequest to son unconcitional—-Construction. 


The testator made a will by which he 
bequeathed to his only son all his properties 
with the direction that he should solely enjoy 
them. The testator then added that “if he or 
his son has no child, the said properties shall 

ass to” a deity. The son died without issue. 
Dn the question whether a devise in favour of 
tthe deity was valid :-—~ 

Held, on the construction of the will, that 
the bequest to the son was unconditional and 
conferred upon him an absolute estate and, 
that, therefore, it was not conditional and 
hable to be divested at his death. 
SUBRAMANIASWAMI TEMPLE 0, RAMASWAMI. 

52 Bom. L. R. 472 (P. C.) 


-À testator bequeathed the whole of 
his estate, with the exception of 10 villages, to 
his daughter’s son absolutely after the death 
of his widows (Ranis). He also provided that 
in case his only daughter had no son, she should 
be “the owner in possession of the estate.” 
The 10 villages were bequeathed to the 
testator’s nephew “for his life after the death 
of the Ranis,...... if there be any male issue to 
the nephew he shall be the owner of the viliages 
after the death of the nephew; otherwise 
the above-mentioned. villages shall be includ=d 
in the taluka after the death of [my nephew] 
and my daughter shall be the owner of the 
above mentioned villages also.” The daughter 
died in the testator’s lifetime leaving a san, 
who took the estate absolutely on the death 
of the Ranis. The nephew nag then died 
issueless, the villages were claimed by his next 
reversioner, who contended that in the events 
that had happened, on the true construction 
of the will, the testator died intestate as to the 
villages, and that he as his only heir was 
entitled to them :— 

Held, (1) that the effect. of the will read as a 
whole was that the daughter’s son should take 
the whole estate sutject only to a life interest 
being given to the nephew and a further 
defeasance provision in the event of his having 
male issue ; 

(2) that the gift in favour of the daughter, 
which byreason of her predeceasing him could 
not take effect, did not operate to displace his 
dominant intention that, except in a certam 
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event, the whole estate should revert to his 
daughter’s son. 
SEHATRANJAI V. RAJ BAHADUR. 

52 Bom. L. R. 485 (P. C.) 


—-—Probate—Burden of proof—Testa- 
mentary capacitty— Undue influence. 

The onus probandi to establish a will Hes on 
the person who propounds it. This onus is in 
general discharged by proof of capacity, and 
the fact of execttion, from which the know- 
ledge and the assent to its contents by the 
testator will be assumed. But where a will is 
prepared and executed under circumstances 
which excite the suspicion of the Court, it is 
for those who propound the will to remove 
suzh suspicion, and to prove affirmatively 
that the testator knew and approved of the 
contents of the will. 

Where once it is proved that a will has been 
executed with due solemnities by a person of 
competent understanding and apparently a 
free agent, that is, when the propounder of the 
will has discharged the onus, the burden of 
proving that it was executed under undue 
influence is on the party who alleges it. 
Influence in order to be undue must be an 
influence exercised either by coercion or by 
fraud. The burden of proving undue influence 
is not discharged merely by establishing that 
a person has the power unduly to overbear 
tha will of the testator. It must be shown 
that in the particular case ,the power was 
exercised, and that it was by means of the 
exercise of that power that the will was 
obtained. 

Where the disposition contained in a will is 
apparently just what everybody would expect, 
na inference can be drawn from it, assuming 
that the testator possessed testamentary 
capacity and that his will was not procured 
by undue influence. 

GOMTIBAI V. KANCHHEDILAL. 
52 Bom L. R. 5 (P. G.) 


WORDS AND PHRASES: 
“Addict.” See BOMBAY PROHIBITION ACT, 
1949, Ss. 11-24. 52 Bom. L., R. 799 (F. B.) 


“Affairs of State.” 
S. 128. 


See EVIDENCE ACT, 
52 Bom. L. R. 231 (O. C. J.) 


“A person who is interested in the payment 
of money.” See Contract Act, S. 69. 
52 Bom. L. R. 450 (P. C.) 


“Belonging to.” See Bompay RENTS, 
Hore AND Lopare House Rares CONTROL 
Act, S. 41). 52 Bom. L, R. 688 (0. G. J.) 


See CONTRACT 
52 Bom. L. R. 450 (P. G.) 


Pi 
“Capital charge.” See INCOME-TAX ACT, 
S. 9(1) (iv). 52 Bom. L. R. 764 (S. C.) 


. “Capital expenditure.” See INCOME-TAX 
Acr, S. 10(2) (ait). 52 Bom. L. R. 169. 


“Bound by law to pay.” 
Act, S. 69. 


“Contravenes any order made under this 
section.” See Bompay Pusiic SECORITY 
MEASURES Act, S. 2. 52 Bom. L. R. 226. 


1950.] 


WORDS AND PHRASES—(Contd.) 


“Controlling interest.” See Excess PROFITS 
Tax Acr, Sca. II, rr. 2, 2A. 
52 Bom. L. R. 427. 


“Deliver.” See Corron CLOTH and Yarn 
(CONTROL) ORDER, ane oes 18(b) (1) (b). 


. L. R. 12 (P. C.) 
| “Depreciation applicable.” See TRANSFER 
OF PROPERTY Acr, S, 12). ` 

52 Bom. L. R. 89. 
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“Foodstuffs.”” See ESSENTIAL SUPPLIES 
(Texrorary Powers) Act, S. 2(e). 
52 Bom. L, R. 684. 


“Freehold estate.” See CONSTRUCTION OF 
DEED. 52 Bom. L. R. 636 (0. G. J.) 
“In accordance with law.” 


See TRANSFER 
OF PROPERTY Acr, Art. 182{(5). 
52 Bom. L. R. 205 (F. B.) 
“Industrial dispute.” See INDUSTRIAL 
Disputes Act, S. Xk). 
52 Bom. L. R. 178 (F. G.) 
“Intended to be let.” See Bomwsay LAND 
Requisirion Act, S. 43). 
52 Bom. L. R. 627 (0O. G. J.) 


“Land for the purpose of building.” See 


LAND RE Conk, S. 48. 
52 Bom. L. R. 138. 
Let.” See Bomar LAND REQUISITION 


Acrt, S. 4(3)}. 52 Born. L. R. 627 (0. C. J.) 
News.” See Press (EMERGENCY POWERS) 
Aor, 5. 2(6). 52 Bom. L. R. 229. 
“Newsheet.” See Press (EMERGENCY 


Powers) Acr, S. X6). 52 Bom. L. R, 229, 
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“Or in the normal performance of his duties.” 
See EMPLOYERS’ LIABLAITY Act, S. a 
8 (P. G.) 


52 Bom. L. R. 
“Person who is interested in the payment 


of money.” See CONTRACT ACT, S. 69. 
52 Bom. L. R. 450 (P. C.) 
“Premises.” See Bomamay LAND REQUISI- 


TION Acr, 8. 4(3). 
52 Bom. L. R. 627 (O. G. J.) 


“Property.” See GOVERNMENT OF INDIA 
Act, 1985, S. 154. 52 Bom. L. R. 25 (P. C.) 


“Requisite.” See LIMITATION Act, S. 12. 
52 Bom. L. R. 405, 
“That is to say.” See BOMBAY PROHIBITION 
ACT, Ss. 11-24. 52 Bom. L, R. 799 (F. B.) 


“Trade.” See PENAL Cops, S. 168. 
52 Bom. L. R. 648. 


See LIMITATION Act, Art. 
52 Bom. L. R. 493 (P. G.) 


“Transferor.” 
184b). 


“Transferred by a previous manager for a 
valuable consideration. See LDATATION 
ACT, Art. 184(b). 52 Bom. L. R. 493 (P. G.) 


See PAYMENT OF WAGES ACT. 
52 Borm., L. R. 23 (F. G.) 


WRIT OF CERTIORARI. 

An order issued by the Government of 
Bombay under s. 9A of the Bombay Publie 
Security Measures Act, 1947, is not an 
executive orderbut a judicial or quasi-judicial 
order against which a writ of certiorari can be 
issued. 

RAMESH THAPER v. Prov. oF B’Bay. 
52 Bom. L. R. 62 (0. G. J.) 


“Wages.” 
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“PIOUS OBLIGATION ” IN HINDU LAW 


It cannot be gainsaid that the law of pious obligation is one of the most intricate 
topics of Hindu law: Being not able to follow the various intricacies, some 
European scholars think that the pious obligation theory propounded by ancient 
Smriti writers.is full of absurdities. Nelson goes a step forward and says in his 
“View of the Hindu Law” that not only the law of pious obligation but the 
entire Hindu law is a mere phantom of the brain imagined -by Sanskritists without 
law and lawyers without Sanskrit. Before passing any remarks regarding the 
cutting criticism of Nelson, it would be worthwhile to study not only what the 
law of pious obligation was or is, but how it came to be what it is. To understand 
eae law, we may divide it for the sake of convenience into the following sub- 

eads : 
(A) Hindu law in respect of pious obligation as given by Smriti writers. 
(B) Hindu law in respect of pious obligation as given by commentators. 
(C). Present law. R 
(D) Points to be noted in judicial decisions. 


(A) Hindu law in respect of pious obligation as given by Smriti writers. 

Of the various Smriti writers, Gautama, Harita, Baudhayana, Apastamba, 
Vasishtha, Vishnu and Manu belong to the B. C. period; whereas Yajnyavalkya, 
Narada, Brihaspati and Katyayana belong to the A.D. period. It may particularly 
be noted that the Smriti writers belonging to the B.C. period say nothing as regards 
the pious obligation of sons, grand-sons or great grand-sons. Gautama simply 
states: ‘“‘ The heirs shall pay the debts of a deceased person.” (Gautama, XII, 
40). Harita, Baudhayana, and Apastamba say nothing as regards the liability 
of heirs to pay the debts. Vasishtha simply says that a son need not pay money 
due by a surety, or anything idly promised, or money due for losses at play or for 
spirituous liquor. (Vasishtha, XVI, 81). . 

Manu does not saddle the son, grand-son or great grand-son with the pious 
obligation. On the contrary, he says :—- 

“& If the debtor be dead and the money borrowed was expended for the family, it must be 
paid by the relatives out of their own estate even if they are divided” ; 


vAN afe 4 ase: ged gat ara: 
aqai qarin a aa: N Manu, VIN, 166. 


The meaning of this verse is, as Nandanacharya (a commentator on the 
Manusmriti) points out, that if a debt was contracted for the benefit of joint 
family, it must be repaid by the members of the family, though they may have 
separated afterwards. In other words, the members of the family are liable for 
the debt of the deceased debtor, only if it was for the benefit of the family. This 
verse in the Manusmiriti can be said to negative the theory of pious obligation. 

From the views of Smriti writers belonging to the A.D. period, namely Yajna- 
valkya, Narada, Brihaspati and Katyayana, we may deduce the following principles 
in respect of pious obligation : - 
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(1) The pious obligation to pay ancestral debts extends to the sons and 
grand-sons and not to the great grand-sons. Yajnavalkya speaks of only sons 
and grand-sons, whereas Narada and Brihsspati definitely say that the great 
grand-son is not under any obligation to pay the debts of his great grand-father: 

eae grad famia | 
dame we ad a at tyre aq u 
Narada, I—4. ( Brihaspati, XI, 49 ). 

(2) It is only Bribaspati who makes a diszinction between the liability of sons 
and grand-sons by saying that the father’s debts must be paid by the sons together 
with interest and the grand-father’s debts must be paid by grand-sons without 
interest. The other Smriti writers do not make such a distinction between the 
liability of sons and grand-sons. Brihaspati, XI, 49. 

(8) None of the Smriti writers belonging to the A.D. period directly and defini- 
tely says that the sons or grand-sons should ray the debts of their ancestors, even 
if they receive no assets, 

It may be remarked that it is only commentators like Vijnyanesvara who relied 
on Yajnavalkya 2/50, 51, and carved out their own interpretation by saying that 
the sons and grand-sons were liable to discharge the debts. of their father and 
grand-father even if they received no assets. f 

(4) Under Hindu Isw as now interpreted, the liability of sons to pay the debts 
of their father_exists irrespective of the fact whether the father is alive or dead. 
In the view of Smriti writers, however, belonging to the A.D. period the liability 
arose when there was death, or civil deatk of the father. Yajnavalkya says 
that when the father is gone abroad, is dead, or is immersed in difficulties, his debt 
should be paid by his sons. It may be remarked that the Smriti writers do not 
contemplate any pious liability of a son to pay his father’s debts during the latter’s 
lifetime. They mention death or civil death, meaning thereby that the son’s 
pious obligation does not arise until after the father’s death or civil death. 

(5) As regards the pious obligation of the son, it may specially be noted that the 
Jiability to pay the dead father’s debts did not arise during the son’s minority 
and that the son was called upon to pay the debt when he attained majority : 


aT maaa fad nfa | 


RS J fafaar aay u (Katyayana in Smriti-Chandrika, p. 898.) 


' (B) Hindu law in respect of pious obligation as given by commentators. 


From the views of Smriti writers belonging to the A.D. period it appears that in 
order that a son should be liable for his father’s debts, he should have inherited 
assets from his father. Vishwarupa, the earliest commentator on the Yajnavalkya 
Smriti, supports this view. (II, 50, 51). He quotes a definite text of Katyayana - 
on this point which says that unless a son inherits property from his father he should 
not be liable to pay the debt. 

Devannabhatta, the author of Smriti-Chandrika, cites another text of Katyayana 
and definitely says that only the son who inherits assets from his father should be 
made to pay the latter’s debt. (Smriti-Chandrika, p. 169). l l 

Vijnanesvara, the author of the Mitakshara, carved out his own interpretation 
and said that the sons and grand-sons were under a pious obligation to discharge 
the debt of their father or grand-father ever. if they inherited no assets. Yajna- 
valkya simply said that when the father had gone abroad, was dead, or was 
immersed ‘in difficulties his debts should be paid by the sons and grand-sons: 

a a . frate Mea st aa asf art 
e a _ ganas Sa frat affan i (Yajnavalkya, 2, 50.) 

While offering a commentary on{Yajnavalkya (II, 50), Vijnanesvara says that 

even when there exists no property of the facher, the debt should be paid by the son 


and-the grand-son in the capacity as son and grand-son. According to Vijnanes- 
vara a distinction is to be made between the liability of sons and grand-sons, 
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that the son is to pay the debt iy eo with interest and that the grand-son is 
to pay the debt without interest regards the liability of the great grand-son, 
.Vijnanesvara says that he is not liable to pay the debt if he ae received no 
property (Mitakshara, IT, 50). 

ilkanthabhatta, the author of Vyavahara Mayukha, is of the opinion that a 
gon even in the absence of the paternal wealth, is bound to pay the father’s debt. 
In support of his opinion, he cites a fext of Katyayana to the effect that while the 
father’s debt remains unpaid, the son shall not take the father’s wealth and that 
even without paternal wealth the son, is made to pay his father’s debt. (Vyava- 
-hara Mayukha, p. 185). _ 

It will thus appear that though the Smriti writers did not say that the son should 
be made to pay his father’s debt, even if he received no assets from his father, 
commentators like Vijnanesvara interpreted the verse-of Yajnavalkya differently, 
and propounded a theory of pious obligation whereby the son and the grand-son 
were to pay the debts of their ancestors, even if they inherited no property. 
It is curious to note that Devannabhatta, the author of Smriti-Chandrika, quotes a 
text of Katyayana and says that a son should be liable to pay his father’s debt, 
only if he has inherited assets. Nilkanthabhatta, the author of Vyavahara Mayu- 
kha, quotes another text of Katyayana and says that even in the absence of 
paternal wealth the son is liable to pay his father’s debt. Vishwarupa, the earliest 
commentator on the Yajnavalkya Smriti, cites a third text of Katyayana and says 

: that unless a son inherits property from „his father, he cannot be made to pay 
his father’s debt. It is not possible to find out the true view of Katyayana, as the 
Katyayana Smriti has not as yet been recovered fully, the portion available being 
only quotations from Katyayana contained in a dozen works from Vishwarupa to 
Mitramisra. Whatever that may be, the view of the Mitakshara school was based 
on the interpretation of Vijnanesvara and it was thought by European la 
that under pure Hindu law a son or grand-son was liable to pay the debts of his 
deceased father or EAER even if no assets had been inherited by him.- 

(C) Present law 

If we critically analyse the case-law on this point, the following points would 
emerge :— 

(1) General :—The liability to pay debts ‘contracted by the father, grand- 
father, or great-grand-father, though for his own benefit, arises from a religious 
and pious obligation which is placed upon the sons, grand-sons or great-grand-sons, 
under the Mitakshara law to discharge the debts of their father, grand-father, 
or great grand-father, provided the debts were not contracted for an unlawful or 
immoral. purpose (Raja. Bakhsh v. Raja Ram, Maruthappan v, Niraikulathen’®, 
Chokalngam v. Muthukaruppan®, Hiunooman Persaud Pandey v. Mussummat 
Babooee Munraj Koonweree,* Girdharee Lall v. Kantoo Lals and Sura) Bunst Koer 
v. Sheo Proshad Singh.) 

| (2) Liability co-extensive :—The ability to pay the debts contracted by the 
father arises from an ye ete of religion and piety, which is placed upon the 
sons to discharge the father’s debts, provided the debts are not tainted with 
immorality. It was at one time thought that the pious obligation to pay ancestral 
debts stopped at. the grand-son and that it did not extend to the great grand-son. 
It is, however, well established that the great grand-son also is under a pious 
obligation to discharge the great grand-father’s debts, and that the liability of 
the son, the grand-son and the great grand-son is co-extensive. Masti-UUah v. 
Damodar Prasad’ and Sheo Ram v. Durga Bakhsh.*) 

(8) Irrespective of the fact whether the father ts or is not the manager :—Every 

“Hindu son (the term son includes grand-son and great grand-son and the term- 


[1988] A.I.R. Oudh 309, ` 
8.0. (1983) 10 O.W.N. 629. 

[1987] A.I.R. Mad. 484. 

1988] Mad. 1019. 

fisse 6 M.I.A. 899. 


R L.R. 1 I.A. 821. 
1879) L.R. 6 I.A. 88. 

i193) 28 Bom. L.R. 1402, p.c. 
[1928] A.ILR. Oudh 878, 
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father includes grand-father and great grand-father) is under a pious obligation 
to discharge his father’s debts which are not tainted by immorality or. illegality, 
irrespective of the fact whether the fatheris or isnot the manager of the joint family, 
or whether the joint family is or is not composed of persons other than the father 
and the sons. In other words the liability exists irrespective of the fact whether 
the manager of the joint family is the father or some other person and irrespective 
of the fact whether the joint family includes persons other than the father and 
sons: Virayya v. Pardhasaratht Appa Rao! and Chhotey Lal v. Ganapat Rao.* 

(4) Liability not personal:—A son as a member of a joint Hindu family is 
liable for the debts incurred by the father, if he derived benefit therefrom. Se- 
condly, the son is liable for the debts of the father, even if he has not derived 
benefit therefrom, on the ground of picus obligation to pay the debts of the father, 
and can resist liability if he can show that such debts were incurred for immoral 
purposes. It is to be noted that in neither of these cases can the son be made 
personally liable for the debts, but can only be made liable to the extent of the 
estate coming into his possession. In other words the father’s creditor is not 
entitled to proceed against the person or the separate property of the son, the 
son’s liability being limited to his interest in the joint family property : Bissessor 
Ram v. Ramakani Dubey,? Devi Das v. Jada Ram, Sukhdeo Prasad Narayan 
Singh v. Madhusudan Prasad Narayan Singh’ and Peda Venkanna v. Sreenivasa 
Deekshatulu’ and Raja Bakhsh v. Raje Ram.’ 

(5) Whether alive or dead :—The liability of the son (which expression through- 
out includes grand-sons and great grand-sons) to pay the debts of their father 
exists irrespective of the fact whether the father is alive or dead: Brij Narain 
v, Mangla Prasad,’ Abdul Karim v. Ram Kishore? and Govind v. Sakharam.1° 

(6) When the son changes religion :—-Under Hindu law every son is under a 
religious obligation to discharge his father’s debts which are not tainted by 
immorality or illegality, but this g is not applicable to a son who changes 
his Hindu religion. Thus in Kulada Prasad Panday v. Hariprasad Chatterjee 
itis held that the principle which imposes a bious obligation on a Hinduson to pay 
his father’s debts becomes inapplicable to the son on his conversion to Christianity. 

(7) Time-barred debts :—Pious obligation of sons does not extend to paying 
time-barred debts: Achutanand Jha v. Surajynarain Jha, Bramhadin v. Ram 
Lakhan and Mulchand v. Jatramdas. 

(8) Commercial debts :—Sons are under a pious obligation to pay their father’s 
commercial debts: <Achutaramayya v. Ratnajee Bhootajs.25 

(9) After partition :>-Pious obligation of sons does not exist after bona fide 
partition or after separation from father. Th2son is, however, liable after partition 
for a debt contracted by the father before partition: Subramania Ayyar v. 
Sabapathy Aiyer'* and Jagannatha Rao v. Viswesen.? 

(10) How long the hability substsis :—The >ious obligation of the sons to pay the 
father’s debts continues only so long as the liability of the father subsists. If 
the father has acknowledged the debts to save the period of limitation, the pious 
obligation of the sons continues even if the acknowledgment of the father be after 
a partition between the father and the son: Lalta Prasad v. Gajadhar Shukul* 
and Munisaumi v. Kutti? 

(11) When the liability arises :—The son’s liability based upon his pious obliga- 
tion, to discharge his father’s debts arises when the father fails to pay, or when the 
father’s share in the joint property or his self-acquired properties is insufficient 


ot L.L.R. 57 Mad. 190. s.c. 6 Bom. L.R. 844. 


1 

2 (1984) LL.R. 57 All. 176, F.B. 11 {1 aa I.L.R. 40 Cal. 407. 

a (1988) LL.R. 18 Pat. 7. j 12 {i 926) IL.R. 5 Pat. 746. 

4 (1988) LL.R. 15 Lah. 50. 18 [1927] A.I.R. Oudh 32, 

& (1980) I.L.R. 10 Pat. 805. 8.c. (1926) 8 O.W.N, 980. 

6 (19) s I. L.R. 41 Mad. 186. l4 ree 87 Bom. L.R. 288. 

7 11983] A.I.R. Oudh 809, 15 (1925) LL.R. 49 Mad. 211. 
s.c. (1988) 10 O.W.N. 629. 16 Hen I.L.R. 51 Mad. 361, F.B. 
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to meet the debts: Nanhusao v. Ganapatit, Champa Lal v. Sham Sundar Mali,? 
Sama Rao v. Vannajee Vapujee and Peda Venkanna v. Sreenivasa Deekshatulu.4 

(12) When barred :—The son’s pious obligation to pay his father’s debts will be 
barred if not enforced within six years from the date when the debt becomes due 
and payable: Brijnandan Singh v. Bidya Prasad Singh® and Narsingh Misra 
v. Lalji Misra.® a : 

(18) Neither joint nor joint and several as understood in English law :—The 
liability of a Hindu son to pay the debts of his father not being illegalor immoral 
has been developed by judicial decisions from his pious obligation to save the father 
from sin, as laid down by the Hindul law texts. This liability as now developed 
is certainly not a joint liability, nor a joint and several liability as ordinarily 
understood in English law; ia fact it is difficult to bring it under any particular 
- legal category of the English law: Narayanan v, Veerappa.? 


(D) Points to be noted tn judicial decisions. 


We have seen, from original texts and commentaries the law of pious obligation 
in respect of sons, grand-sons and great grand-sons. We have also seen the present ’ 
Hindu law in this respect. We may now, with advantage, advert to the note- 
worthy points in judicial decisions in respect of pious obligation. 

(1) Under the Mitakshara law as propounded by Vijnanesvara, and his 
followers, the liability of the son and grand-son to pay the debts of their ancestor 
was a personal liability, but under the Mitakshara law as established by judicial 
decisions, the liability of the son, and the grand-son is no longer a personal liability, 
their liability being now confined to the extent of assets inherited by them. In 
other words the father’s or grand-father’s creditor has now no ‘right to proceed 
against the person or the separate property of the son or grand-son, the latter’s 
liability being limited to the assets inherited: Sukhdeo Prasad Narayansingh v. 
Madhusudan Prasad Narayansingh,’ Devi Dass v. Jada Ram, Peda Venkanna 
v. SreentvasaDeekshatulu’® and Bessessor Ram v. Ramakant Dubey 

(2) Under the Mitakshara law as found in Sanskrit texts and commentaries, 
an heir other than a son or grand-son was liable to pay the debts of the deceased, 
only if he inherited assets from the latter; whereas a son or grand-son was liable 
to pay the debts of his deceased father or grand-father even, if no assets had been 
inherited by him. Under Hindu law as now administered in all provinces a son or 
grand-son is liable to pay the debts of the deceased father, or grand-father only 
to the extent of thé assets inherited. The result is that the liability of the sons and 
grand-sons in the capacity of heirs is now no more than the liability of other heirs. 
There is, however, one special distinction maintained by judicial decisions in the 
liability of sons, grand-sons, and great Ta on the one hand and the liability 
of other co-parceners on the other. Under Hindu law as now administered no 
co-parcener except a son, grand-son, or a great grand-son is liable for the private 
debts of any other co-parcener. For example, a nephew is not liable for the debts 
of his uncle, and consequently if an uncle and nephew are members of a joint 
Hindu family, the nephew’s interest in the joint property cannot be attached and 
sold in execution of a decree against the uncle: Ram Ratan v. Luchman Das,” 
Hari Prasad Singh v: Sourendra Mohan Singh? and Mathura Misra v. Rajkumar 
Misra,34 

(8) Under Hindu law as seen above the pious obligation to pay ancestral 
debts did not extend beyond the grand-son. Vijnanesvara maintained that the 
great grand-son was liable only if he received property. It is now held by judicial 
decisions that even the great grand-son is bound to pay the great-grand-father’s 
debts; that his liability is co-extensive with that of the son and grand-son, and 


, 281. 9 (1988) I.L.R. 15 Lah. 50. 
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2 (1912) 18 I.C. 580. LL.R. 41 Mad. 186. 

3 (1922) LL.R. 46 Mad. 64. 11 (1988) I.L.R. 18 Pat. 7. 

4 ae LL.R. 41 Mad. 136 12 (1908) I.L.R. 80 All. 460 

5 (1915) LL.R. 42 Cal. 1068, F.B 18 (1922) LL.R. 1 Pat. 506. 

6 (1901) LU.R. 28 All. 206. 14 [1921] A.LR. Pat. 447, 

7 (1916) I.L.R. 40 Mad. 581. s.c. (1921) 6 P.L.J. 626, F.B. 
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that the liability of sons, grand-sons and great grand-sons is limited only to the 
extent of the assets inherited: Sheo Ram v. Durga Bakhsh! and Masit-Ullah v. 
Damodar Prasad.” 

(4) There is no difference between sons and grand-sons as to the satisfaction 
of principal and interest. Under pure Hindu law, the son was under pious obliga- 
tion to pay principal and interest, but the grand-son was liable only to pay the 
principal (without any interest). This distinction in respect of interest has now 
lost all its force: Ladu Narayan Singh v. Govardhan Das? and Lachman Das 
v. Khunnu Lal. 

. (5) The liability of a son, as stated, in old texts, and as seen, above, arises not 
only after the actual death of the father, but also after his civil death, that is to 
say, when he has been twenty years abroad, or when he is completely immersed in 
difficulties. The pure Hindu law that the liability of the son was to arise after his 
father’s actual death or after his civil deach, has been changed by the British 
Courts which have extended the liability of the son even during the lifetime-of 
the father. On this point there was formerly a conflict of opinion as to-~-whether 
there was any pious obligation on the part of the sons to discharge the father’s 
debts in the lifetime of the father or whether the liability arose only after the 
father’s death. It is specially to be noted that the conflict of opinion was not only 
between different High Courts but also between different Judges of one and the 
same High Court (vide Ponnappa Pillai v. Pappuvayyangar.®) 

- (6) The conflict was set at rest by their Lordships of the Privy Council in 
Brij Narain v. Mangla Prasad,® wherein it was held that the observations in 
Sahu Ram’s case in respect of the pious obligation of sons during the lifetime of 
their father were not necessary for the decision of the case, and that under Hindu 
law the pious obligation of a son to pay his father’s debts existed whether -the 
father was alive or dead. It can, therefore, be said that the law is now well 
established that the sons are liable for the father’s debts, irrespective of the fact 
whether the father is alive or dead. i 


Conciuson 


The Hindu law of debts has the highest entiquity and the oldest pedigree of 
any known system of jurisprudence and even now it shows no signs of decre- 
pitude. Those who wish to understand the Hindu law of debts must begin by 
freeing their minds from all previous notions drawn from Austin’s jurisprudence. 

Austin says that every right is the creature of law and every right implies 
an obligation and a sanction ; that all other rights and obligations which arise 
from other sources are merely sanctioned religiously or morally; and that such 
religious or moral rights and obligations are imperfect, as they are not armed 
with the legal sanction, or as they cannot be enforced judicially. The Hindu 
law of debts, on the contrary, illustrates a principle that moral obligations enjoy 
priority as against legal rights and legal rights are enjoyed subject to the discharge 
of moral obligations, In the view of the ancient Hindu lawyers, the liability 
of one person to discharge debts contracted by another springs from three different 
grounds—(1) the religious duty of sons and grand-sons to pay the debts contracted 
by their father and grand-father in order that they may be free from the sin of 
their debts ; (tz) the moral duty of discharging a debt incurred by one whose 
assests have passed into the possession of another; and (tit) the legal duty of 
paying a debt incurred by one person as the express or implied agent of another 
or as having an authority bestowed by Hindu law to act on behalf of another. 

Some English scholars like Nelson and Cunningham may pass cutting remarks 
by saying that the Hindu law of debts and the pious obligation theory are a 
bundle of beautifully wonderful absurdities. Allsuch critics will cast away 
their hostile aspersion if they will care to study not only what the Hindu law 


1 [1928] A.T.R. Oudh 878. & (1881) LLR. 4 Mad. 1, F.B, 
2 (1926) 28 Bom, L.R. 1402, P.C. 6 (1928) L.R. 61 I.A. 129, 
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of debts and that of pious obligation were or are, but how they came to be what 
they are. It may be remarked that our ancient lawyers were both philosophers 
and lawyers, and unless one takes into account the philosophy of law, it is diff- 
‘cult to follow the law of pious obligation. ‘Until either Philosophers become 
Kings”, said. Socrates, “‘or Kings philosophers, States will never succeed in reme- 
dying their shortcomings”. Relying upon this saying, several scholars assert 
that ifour lawis ever-to be advanced into its perfect working, philosophers 
must become, lawyers or lawyers philosophers and that before we make the law 
we must take into account the philosophy of law. This assertion, however, carries 
no weight with English lawyers. They do not enquire into the justification of 
coercion discussed by Stammler and many other writers ; enough for them that 
it exists. They do not examine the relations of ethics or morality to law; that 
.question isforothers. Taking into account such a bent of the English mind, which 
does not care to know philosophy of law, Sir John Macdonell says that he is 
tempted to remark that English jurists begin at the point where real jurists 
stop and that for the former philosophy of law is only an intruder. In America, 
a movement has been recently started, its object being to attach great importance 
to philosophy of law and to advance law into its perfect working by making law 
and philosophy go hand in hand. A critical study of the law of pious obligation 
as developed by ancient Hindu sages, sufficiently and satisfactorily bears out 
-that our ancient sages were -both philosophers and lawyers and that they tried 
-their level best to make law and philosophy. go hand in hand. 

- - ' Raw KESHAV RANADE, LL.M. 





ADMISSIBILITY OF ORAL EVIDENCE TO PROVE CONTEMPORA- 
NEOUS ORAL AGREEMENT OF RECONVEYANCE UNDER S. 24 
OF THE BOMBAY AGRICULTURAL DEBTORS RELIEF ACT. 


AN attemptis generally made on behalf of the applicant-debtors in debt 
adjustment proceedings to lead oral evidence of the alleged contemporaneous 
agreement of reconveyance and it is contended on behalf of the applicants that 
this evidence is admissible under s: 24(1) of the B.A.D.R.Act. 

It is submitted that such evidence is not only not relevant, but is also not ad- 
missible under s. 24(1} ofthe B.A.D.R. Act. It will be seen on a careful reading 
of s. 24(Z) of the B.A.D.R. Act, that the said section does not override s. 92 of 
Indian Evidence Act, but it overrides only s. 91 of Indian Evidence Act. According 
‘to s. 91 of Indian Evidence Act, the document is the only piece of evidence admissi- 
ble to prove the transfer. The nature of the transfer is generally apparent from 
the language of the document itself and under s. 91 of the Indian Evidence Act, 
no other evidence except the document itself is admissible to ascertain the 
nature of the transfer. 

But s. 24(1} has been enacted as an exception to s. 91 of the Indian Evidence Act 
and the D.A. Court has been empowered to decide whether a particular transfer is 
or is not a mortgage, though on the face of it, it may appear to be a transfer other 
than a mortgage. This can be done by the D. A. Court if the Court is satisfied from 
the circumstances surrounding the transfer, thatthetransfer was a mortgage. To 
this extent, s. 24(1} overrides the provisions of Chap. VI of the Indian Evidence Act. 
Section, 24(7) does not enable the Court to record evidence regarding the alleged 
contemporaneous oral agreement of reconveyance.’ ` An alleged oral agreement is 
not a circumstance or a set of circumstances. All that the Court has to take into 
consideration is the cumulative effect of the circumstances. An oral contem- 
pordneous agreement of reconveyance is a part and parcel of the transfer itself 
and hence its evidence is not admissible to contradict the terms of the sale-deed. 
Such an oral agreement is not admissible under s. 24(7) of the B.A.D.R. Act and 
s. 92 of the Indian Evidence Act is a bar to the admission, ofany oral evidence of 
an alleged contemporaneous agreement. 

It will not be out of place to compare the languge of ss. 10-A of the Dekkhan 
Agriculturists’ Relief ands. 24(7} ofthe B.A.D.R. Act and to see whether the Legisla- 


§ THE BOMBAY: LAW REPORTER. [VOL LII. - 


ture have deliberately confined the scope of tre inquiry to circumstances surround- 
‘ing the transfer.’ I think there are sufficient grounds to hold that the Legislature 
must have intendéd ‘to depart from the former course of enabling the civil Courts 
to record oral evidence of an alleged contemporaneous oral agreement of reconvey- 
ance.” Such an intention of the Legislature is apparent from the difference in 
the language or wording of the two sections. The object of the Legislature is 
immaterial, and all that has to be decided is. whether there is any change intended 
to be introduced in the procedural law by tre Legislature and if yes, what is the 
-change. The analysis-of the two sections is given below :— 


SECTION *10A” SECTION “24-A” 


(1) Whenever it is ‘alleged at any (1) Whenever it is alleged during 
stage of any suit or proceeding. the course of hearing of an application. 


(2) to which an agriculturist is a (2) -Under s. 4. 
party. 
(8) that any transaction in issue (8) the transfer of land. 


entered into. . 


(4) by such agriculturist or the per- (4) by a person whose debts are 
son, if any, through whom he claims. being adjusted under this Act or any 
other person through whom he inherited 

it, 


(5) was a transfer. (5) was a transfer in the nature of 
a mortgage. 

(6) The Court shall.... (6) The Court.shall ° 

(7) Notwithstanding anything con- (7) Notwithstanding anything to 
tained in s. 92. l the contrary in any law or contract; 

(8) have. .inqgquired into and deter- (8) declare the transfer to be a 
mine. .. determination... . mortgage.... 

(9) and shall be at liberty, (9) if the Court is satisfied that the 


ciccumstances connected with the trans- 
i ' fer showed it to be in the nature of a 
i mortgage, 
(10) notwithstanding anything con- 
tained....to admit evidence of any 
oral agreement or statement... .deter- 
mination.... 2 


On comparison, it will be seen that there are three important differences between 
the two sections :— 

(1) In the marginal note of s. 10-A, of the D.A.R. Act ‘the power of the 
Court to admit oral evidence,’ is mentioned. There is no such mention of the 
power of the D. A. Court in the marginal notes of s. 24(7) of the B.A.D.R. Act. 

(2) Under s. 10-A of the D.A.R. Act the Court is declared to be at liberty to 
record, oral evidence ofany agreement, It is to be noted that the clause declaring 
the Court to be at liberty is preceded by the conjunction ‘‘and’’. No such liberty 
has been, conferred on the D.A. Court by s. 24(1} of the B.A.D.R. Act. i 

(8) The conjunction *ʻif” is used in s. 24(1), B.A.D.R. Act, connecting the last 
‘clause of the section with the previous clause. The grammatical meaning of “if” 
is ‘‘on condition.” Thus the last clause is a proviso and the D. A. Court can 
declare a transfer to be a mortgage proviced it is satisfied that circumstances 
connected with the transfer showed it to be in the nature of a mortgage. The 
use of the conjunction “if” has limited the scope of the inquiry. 
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Thus the D. A. Court is not entitled to record evidence regarding oral agreement 
under s. 24(1) of the B.A.D.R. Act. 

The result is that the Legislature has reduced all transfers which are alleged to be 
mortgages during the hearing of a D. A. application to sale-deeds containing 
agreements of repurchase. Just as a non-agriculturist vendor is entitled to prove 
that the sale-deed containing an agreement of repurchase is in the nature of a 
mortgage as defined by s. 58(C) of the Transfer of Property Act and the vendee 
is entitled to prove that the transfer is a sale out and out subject to the option 
of repurchase within a stated time, so also under s. 24(1), the debtor (applicant) 
is entitled to prove that the transfer is a mortgage, and the creditor is entitled to 
prove that it is a sale out and out. Unders.10-A of the D.A.R. Act, an agri- 
culturist is entitled to lead evidence of any oral statement or agreement but, by 
virtue of s. 92, Indian Evidence Act, an ordinary vendor is not entitled to lead 
any evidence regarding oral contemporaneous agreement in support of his conten- 
tion that the transfer is a conditional mortgage and not a sale subject to the option 
ofre-purchase. The parties can lead evidence regarding surrounding circumstances 
(see Balkishen Das v. Legge and Kuppav. Mhasii.) 

The parties to D. A. applications in which nature of a transfer of lands is 
involved are entitled to lead evidence regarding the circumstances for the purposes 
of s. 24(1) of the B.A.D.R. Act. They are barred by s. 92 of the Indian Evidence 
Act from leading evidence regarding the oral agreement of reconveyance. By 
virtue of the clause beginning with the words, “‘Notwithstanding....contract”’ 
of s. 24(7) the D. A. Court is empowered to declare the transfer to be a mortgage 
and treat the transfer (deed) as if the sale-deed contained an agreement of re-pur- 
chase for the purposes of the proceeding. The s. 24(7) overrides s. 91’of the Indian 
Evidence Act, but it does not override s8. 92 of the said Act, particularly in view 
of the proviso embodied in the last clause of the said section. 

R. N. KULKARNI, LL. M. 


AGRICULTURISTS IN THE BOMBAY SUBURBAN DISTRICT. 


AGRICULTURISTS in the Bombay Suburban District are placed in a peculiar 
position by the Government of the Province of Bombay and the Provincial 
Legislature. It is rather difficult to say whether they are placed in a better or worse 
position than their brethern in the adjoining district. 

The Bombay Suburban District was carved out of the Thana District after 
World War I. On October 1, 1945, part of it, which was included in Greater 
Bombay, was retained therein, and the rest of it was restored to the Thana District. 
Thus the area which was included in Greater Bombay and was brought within the 
limits of the ordinary original civil jurisdiction of the High Court of Bombay, at 
present forms the Bombay Suburban District. In that District, there are as many 
as twenty-eight villages wherein several agriculturists are still residing. 

The Dekkhan Agriculturists’ Relief Act, though enacted in 1879, its material 
provisions were brought into operation in the areas in question, between 1908 and 
1905. At that time those areas formed part of the Thana District, and the transfer 
of the same from that District:to the newly formed Bombay Suburban District 
undoubtedly could have no effect as far as the applicability of the Dekkhan Agri- 
culturists’ Relief Act to those areas was concerned. Now, we have to examine the 
effect of the two pieces of legislation enacted by the Provincial Legislature, viz. 
the Bombay Agricultural Debtors Relief Acts 1989 and 1947, on the agriculturists 
residing in the said district. 

The Bombay Agricultural Debtors Relief Act 1989, though placed on the statute- 
book in 1989 was of no avail to the agriculturists till the Provincial Government was 
good enough to establish debt adjustment boards for respective areas or for parti- 
cular class of debtors in such areas. The Provincial Government established such 
~ boards for some areas in the Province of Bombay in April 1942, for some more areas 


1 (1898) L.R. 27 I.A. 58, 2 (1980) 88 Bom. L.R. 688. 
g.c. 2 Bom. L.R. 528. 
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in Ma 1945 and for the rest of the arzas (except the Bombay Suburban District) 
on February 1, 1947. It is difficult to understand why a board was not established 
at this stage, for the Bombay Suburban District also. Whether it was due to over- 
sight or the Provincial Government did not consider the agriculturists in that dis- 
trict to be in need of the benefits of the Act, is not so far known. . 

The Bombay Agricultural Debtors Relief Act, 1947, by which the above Act 
of 1989 was repealed, came into operation on May 27, 1947. Al the boards 
established under the Act of 1989 were dissolved and all the business perding before 
such boards was transferred to the civil Courts exercising jurisdiction in the respect- 
ive areas. The time limit for making applications for adjustment of debts by the 
debtors residing in the areas for which boards were established in 1942 and 1945 
was already over before the Act of 1947 came into operation, but as far as the areas 
for which boards were established on February 1, 1947, were concerned, the Act of 
1947 came into operation during the currency of the period allowed by the Act of 
1989 for making such applications. The Act of 1947 did not afford to the debtors 
in the former areas any fresh opportunity to make applications for adjustments of 
their debts ; but as regards the latter areas it provided that the debtors residing in 
those areas could make applications to the Courts exercising jurisdiction in those 
areas before August 1, 1947, which was also she time limit under the earlier Act of 
1989, 
~ The new Act of 1947 has been technically made applicable to the Bombay Sub- 
urban District. The peculiarity of that Act, however, is that it does not enable 
any debtors residing in any area, for which no board was established under the old ° 
Act of 1989, to apply for adjustment of thei? debts, nor does it authorise the Pro- 
vincial Government or any other authority to make any provision for enabling 
‘such debtors to apply for that purpose. The Bombay Suburban District, being an 
area for which no board was ever established under the Act of 1999, the agricultural 
debtors residing therein have not been able to derive any benefit from either of the 
said two Acts. 

The Bombay Agricultural Debtors Relief Act, 1989, provided that on establish- 
ment of'a board for any area, the Dekkhan Agriculturists’ Relief Act, 1879, would 
cease to have force in such area (except for certain purposes which it is not necessary 
to mention in detail). The Act of 1947, as amended from time to time and as it 
stands today, gave a fresh life to the Dekkhan Agriculturists’ Relief Act for a period 
of three years from is enactment, that is till May 27,1950. But no board having 
ever been established for the Bombay Suburban District, the Dekkhan 
Agriculturists’ Relief Act has never ceased to have force therein, and it shall con- 
tinue to be in force unless and until itis expressly repealed so far as that district is 
concerned. Section 56(1) of the Act of 1947 will presumably not havethe effect of 
repealing the Dekkhan Agriculturists’ Relief Act with effect from May 27, 1950, 
as regards that district. The result would be that the Dekkhan Agriculturists’ 
Relief Act, shall cease to have force in the whole of the Province of Bombay (except 
the Bombay Suburban District) after May 27, 1950, but it shall continue to be in 
force in the Bombay Suburban District till it is expressly repealed by the Legisla- 
ture. - 
That is not however all. This gives rise to another anamoly. The Dekkhan 
Agriculturists’ Relief Act is an All India Act; and some of its provisions apply 
to the whole of India, s. 11 beingoneof such provisions. The said section provides 
that certain classes of suits, to which an agriculturist is a party, ought to be insti- 
tuted in the Courts within whose jurisdiction the agriculturist resides. As discussed 
above the Act is to remain in force in the Bombay Suburban District for an indefi- 
nite period. Section 11 thereof will continue to be in force outside the Province of 
Bombay, as the Provincial Legislature could not be said to have affected its opera- 
tion outside that Province as that would be beyond its powers. The result then 
would be this: that if a suit of the nature mentioned in s. 11 of the Dekkhan Agri- 
culturists’ Relief Act, against an agricultur-st residing in the Bombay Suburban 
District, is instituted in any mofussil Court in the Province of Bombay, that could 
be entertained if that Court would have jurisdiction according tothe provisions of 
the Code of Civil Procedure, while ifit is instituted outside the Province of Bombay, 
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say in a Court in Bihar, the plaint will have to be returned for presentation to a 

competent Court in Greater Bombay. ; _ 

. There does not appear to be any reason for inferring that all this is deliberate, 

and it is expected that the Legislature would take appropriate steps to remove the. 

anomaly. early, as it is now brought to its notice.. 
G. K. DABKE. 
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5 GLEANINGS. 








Responsisinrry For CRIME a 


SIncE the McNaghten rules were formulated so long ago as 1848 there has been 
much discussion of the legal defence of insanity and much medical criticism of the 
rules. So far as is material for our purposes the McNaghten rules lay down that 
to establish a defence of insanity it must be clearly proved that at the time of com- 
mitting the act the accused was labouring under such a defect of reason, from disease 
of the mind, as not to know the nature and quality of the act that he was doing 
or, if he did know it, that he did not know he was doing what was wrong. The burden 
is thus on the accused to show three things: (i) defect of reason, (ti) attributable 
to disease of the mind, and (iit) that he did not know that what he was doing 
was wrong. It is also pertinent to observe that the McNaghten rules are a test 
of legal responsibility for crime; they are not intended to be a medical test of 
soundness of mind. In 1922-1924 the law was considered by a Committee under 
the chairmanship of the late Lord Atkin; the Committee reported (Cmd. 2005) 
in favour of the McNaghten rules being retained, subject to a recommendation 
that a man should not be held criminally responsible for an act committed under an 
impulse which a mental disease had deprived him of the power to control. No 
legislation to give effect to this recommendation has been passed and the McNaghten 
rules have now stood unqualified for over 100 years. The evidence of Dr. Yellow- 
lees and his cross-examination, by the Attorney-General at the recent trial of George 
Haigh serve to contrast very clearly the different approaches of the law and of 
psychological medicine to charges of crime to which mental disorder is raised as a - 
defence. To the advocate the cross-examination in particular is worth studying 
as an illustration, indeed as a model of how such evidence may be tested when 
adduced for the defence. | 


Testina EVIDENCE OF INsAnrry 


Tux important head of the McNaghten rules for the present case is the third, 
which raises the question whether the prisoner knew that what he was doing was 
wrong. The trend of the medical evidence at the trial of George Haigh was that 
the accused had reached a state of paranoia, i.e. unsoundness of mind characterised 
by hallucinations and: delusions, to such an extent as amounted to a form of 
Insanity at the time of the acts charged. The medical view was that the prisoner 
believed himself not to be amenable to the law but to be acting under the guidance 
of some principle above the law. Thus it was at no time clear, as questions from 
Mr. Justice Humphreys showed, that the accused did not know that to kill a human 
being was a crime. But our purpose here is rather to show the testing of medical 
evidence by cross-examination than to discuss the validity of the plea in the parti- 
cular case. The Attorney-General first approached the extent of the expert’s 
opportunity of sufficiently studying the prisoner, eliciting that the expert had 
visited the accused in prison three times for a total period of a little over two hours 
and in addition had two interviews about him with the prison doctor. Next it 
was elicited that in-the witness’ view it would be unsafe to rely on the prisoner’s 
word, which led to one of the crucial questions in estimating the value of evidence 
of mental disorder at a past date, namely, on what information had the expert 
relied ?—for in such cases as these there are no objective signs of insanity. The 
following extract from the cross-examination illustrates this. “Q. Then you are 
relying, are you not, in the main upon what the prisoner said to you? A. No, 
I am relying in the main on my lifelong knowledge of such cases and my observation 
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of a cumulative series of symptoms.” Questioned what the symptoms were, the 
witness instanced the prisoners” ....verbosity, his egocentricity, the fact that 
he is unable to speak the truth, the fact that he had no shadow of shame or remorse 
for his deeds, the stories which he tells abcut his dreams....’’ All these were 
things arising out of what the prisoner said ; yet in the witness’ view what he said 
was unsafe to rely on. 


$ Finan Cross-Ex® MINATION 


THE mental disorder attributed by Dr. Yellowlees to George Haigh was a 
condition of paranoia, amounting to insanity. As indicated in the preceding 
paragraph, the suggestion was, therefore, that the prisoner acted under what he 
believed to be a higher law rather than obeved the law of the country. In one 
instance he had obtained acid before the killing was done. Dr. Yellowlees agreed 
in answer to the Attorney-General that the acid was probably obtained to destroy 
the body. From that point the cross-examination, directed to show mens rea, i.e., 
that the prisoner at the time of committing the act knew he was doing what was 
wrong, proceeded to its conclusion on this one issue. “Q. Why do you think 
he thought it necessary to destroy the body? 4. Because I presume he wished 
to escape detection. Q. Why do you think he wished to escape detection? 
A. Because he did not wish to be punished. Q. Does it not follow that he knew 
if he were detected he would be punished? A. I think he certainly knew that 
murder is punishable by law....” A few farther questions intervene and lead 
to the final question and answer: ‘‘@. Punishable by law and therefore wrong by 
the law of this country? A. Yes, I think he knew that.”—2J. J. 


REVIEWS. 


Law Relating to Hospitals. By S.R. SPELLER, LL.B., Barrister-at-Law, LONDON : 
' A. K. Lzwis & Co.‘Lrp., 186 Gower Street, w.c. 1. 1949. Secohd Edition. 
Demi 8 vo. Pages xliv and 588. Price 42s. net. 


_ Nor long ago the first edition of this treatise was reviewed in this Journal. As 

anticipated the book has served its purpose, and a new edition has been called for 
in a couple of years. At first blush one wonders what the law can have to do with 
hospitals. The passing of the National Health Service Act of 1946 in England has 
given a new orientation to the subject ; and questions have arisen and will continue 
to arise adjusting rights and obligations as between hospitals and their staff and 
as between hospitals and patients. In dealing with questions like these the present 
book will be of great use. Hospitals are either started by Government or Local 
Authorities or are voluntary.’ They include mental hospitals (or lunatic asylums 
as they used to be called) and mental deficiency institutions, responsibility in cases 
of which is great indeed. A chapter is devoted to consents to operations. The 
question of injuries to patients is discussed at considerable length, Other subjects 
found treated are, detention of patient against his will, rules as to hospitals, loss of 
or damage to patients’ property, births and deaths in hospitals, professional confi- 
dence, poisons, dangerous drugs and radio active substances, professional qualifi- 
cations. The appendices contain the regulations framed under the National Health 
Service Act, liability of supplier or manufacturer of injurious articles, and circular 
about patients dying in hospitals. Every information required about the organisa- 
tion and administration of hospitals, the rights and liabilities of hospitals, their 
staff and patients will be found dealt with in this book. It will be of special use 
in this country where the hospital law is in the process of growth. 


Mayne on Hindu Law and Usage. Eleventh Edition; by N. CHANDRSEKHARA 
AIYAR, B.A., B.L., Retired Judge, Madras High Court. Mapras :, Higginbothams, 
Mount Road. 1950. Roy, 8 vo. Pages lxlxii and 1114. Price Rs. 80. 


Tas standard treatise of Mayne has ever been, and will always remain, the 
locus classicus on the law governing Hindus. The opinions of the brilliant author 
are regarded as authoritative, and have commanded respect in all Courts including 
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the Judicial Committee of the Privy Council. It will ever redound to the credit 
of Mayne that he was the first author to extract principles from a large number of, 
and by no means homogeneous, ancient Sanskrit texts, the various and varying 
customs prevailing in different parts of India, and judicial decisions of the British 
Indian Courts. His fame does not rest alone on his masterly ability to trace the 
law from the texts_or to harmonise it with customary law or even to adapt it to 
decisions of Courts, but on his bold’ criticism of pronouncements of the Indian 
High Courts and of the Privy Council. He enjoys the proud distinction of having 
acted and re-acted on Hindu law. The tenth. edition had the benefit of revision by 
the late Mr. Srinivasa Iyengar who enriched its treasure of textual law. The 
present edition has the distinction of being-prepared by Mr. N. C. Aiyar, a distin- 
guished Judge. It is brought up-to-date as regards case-law and legislation. The 
text of the Hindu Code, which is being at present hammered into shape on the 
legislative anvil, is set out with brief comments. It is true to say that during the 
stage of transition, and even afterwards in interpreting the text of the Code, this 
work will be of mestimable value. This edition fully maintains the reputation 
earned by the previous editions. é 


The Code of Criminal Procedure. By V. V. CHITALEY, B.A., LI.B., Senior Advocate, 
Federal Court, and S. Apro Rao, B.A., B.L., Advocate, Madras High Court, 
assisted by D. V. CHITALEY, B.A., LL.B., Advocate. Nacpur: The All India 
Reporter.Ltd. 1949. Fourth Edition. Vols.I& I. Pages xvi and 1248. Price 
Rs. 18 (per volume). 


AmonoG the commentaries on the Criminal Procedure Code, this three volumed 
A.I.R. publication is entitled to take the first place. The A.I.R. organisers have 
chalked out a system of annotations distinctively their own. The keynote of the 
system is exhaustiveness. The pertinent extract ona point is coupled with a 
reference to the page where it can be found in a given report. Where more cases 
than one are cited in a foot-note, each case is differentiated by point notation. The 
reader can, find his way quickly through a multitude of cases. The text of the 
Code, as amended by Acts of the Central as well as the Provincial Legislatures, 
is prefixed to this volume. The volumes cover the first 442 sections of the 
Code. 


The Court-fees Act, 1870, and the Suits Valuation Act, 1887. By V. V. CHITALEY, 
B.A., LL.B., Senior Advocate, Federal Court of India, and S. Appu Rao, B.A., B.L., 
Advocate, Madras High Court. Naerur. The All-India Reporter, Ltd. 1949. 
Second Edition. Roy. 8 vo. Pages xvi, 86 and 982. Price Rs. 27-8-0. 


THe main features of A. I. R. publications are exhaustiveness and orderly 
arrangement. They are seen to their best in the volume under review. It deals 
with two fiscal Acts—the Court-fees Act and the Suits Valuation Act-——which are 
daily in operation in Courts of law. The provisions of the two Acts are liberally 
annotated and decided cases are passed in review. The rules and notifications 
issued under the former Act by eight Provincial Governments are set out, and 
followed by provisions relating to Court-fees in 14 different Acts of the Central 
and Provincial Legislatures. The Provincial Civil Courts Acts, nine in number, 
are also reproduced. No one who has to handle cases falling under the two Acts 
can afford to neglect this volume. 


The Indian Railways Act (IX of 1890). By P: Hari Rao, B.A., B.L., Advocate, 
Madras High Court, Mapras: The Madras Law Journal Office, Mylapore. 
1949. Second edition. Roy 8 vo. Pages xliv, xc, 815 and clxxu. Price Rs. 22-8. 


Tre second edition of this book Has been long overdue. During the eleven years 
that have elapsed since its first appearance the legislative machinery in this country 
has been fairly busy: while a number of important judgments interpreting the 
provisions of the Act has been delivered. A powerful competitor has appeared on 
the scene in the form of air transport of passengers and goods. A well organised 
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transport by motcr-buses is slowly crippling the activities of railways. Notwith- 
standing all these, railways are and will remain the main arteries of the system of 
‘-Lransport in India. The commentator has firsthand experience of the working 
of the Act for nearly 27 years. He has produced an edition which will give peren- 
nial assistance to those who seek it. The comments are not only replete with 
case-law, but are full of practical suggestions. An introduction covering more 
than 80 pages gives a brief summary of the provisions of the Act. The appendices 
contain rules framed under the Act, risk-note and other forms, and extracts from 
co-ordinate legislation. The present book is undoubtedly a very commendable 
edition of the Act, useful alike to lawyers, railway officials and the public at 
large. ——_—— 

Medical ip anaes ji Toxicology. Ey Jaristna P., MODI, L.B.C.P. & 38. 
L.R.F.P.3. Bompay: N. M. Tripathi Ltd., Princess Street. 1949. Tenth 
Edition, Rov 8 vo. Pages viand 787. Price Rs. 21-8-0. 

As a modern text-book on the medical jurisprudence and toxicology this book 
is entitled to take a high rank. The medical science is progressing by leaps and 
bounds from day to day, legal concepts ever assume new hue in their daily 
contact with problems of criminology, and th: forms of crimes change their shapes 
in an ever-fleeting panorama of life—so that an aspirant of knowledge has ‘to be 
always alert if he has to keep himself abreast of modern developments. This 
book will enable the student to acquire up-to-date knowledge of the subject: 
and it will save the practitioner in medicine or law from being entrapped by 
exploded theories. 

The Trade Marks Act, 1940. By K. S. SHAVAKSHA, B.A. oun of the Middle 
Temple, Barrister-at-Law. Bomsay: N. M. Tripathi, Ltd., Princess Street, 
Kalkadevi Road, 1949. Roy 8vo. Pages xxi and 249. Price Rs. 20. 


Bora in England and India, the law of trade marks was, until recently, a growth 
of common law. In both countries it is now governed by legislative enactments. 
‘In India, we have the Trade Marks Act (V of 1940), which defines a trade mark, 
protects its infringement, and provides for its registration. In free and independent 
Tndia industries are bound to flourish and will have to be protected by registration 
of trade marks against unfair competition. The Act is therefore sure to function 
more vigorously than ever before. In that process an annotated edition of the 
Act is certainly welcome. The annotations call attention to cases, English and 
Indian, decided on the subject; and they also contain general observations and 
practical hints, which coming from a person occupying the position of the Registrar 
of Trade Marks i in India, must command attention and afford guidance. The value 
of the book is enhanced by a digest of decisions of the Registrar, the Trade Marks 
Rules of 1942, and the Rules made under s. 77 of the Act by the High Courts of 
Bombay and Calcutta, 





Civil Practice: the Law of Civil Procedure in Irdia and Pakistan. By S.C; SAREAR, 
formerly Judge, Calcutta Small Cause Court, CaLcuTTA : S. C. Sarkar & Sons 
Ltd., I/C College Square. 1949. Second Edition. Demi 8 vo. Pages-145 and 
982. Price Rs. 17. 

Next to a common language, uniformity of laws is needed to breed homogeneity 
in a Nation. Whatever the reason for diversity in the substantive laws of the land, 
there can be none for differences in the procedural law. The Civil Procedure Code 
is divided into sections and rules. The Central as well as the several Provincial 
‘Legislatures alter and amend both sections and rules, The different High Courts 
in India are not slow to make changes in the rules without any co-ordination. 
The result is a motley mass of rules. To take, for instance, O.X XI, r. 22, the 
period prescribed is three years in Allahabad, Oudh and Nagpur, two years in 
Bombay, Madras, N.W.F.P., Lahore and Kast Punjab, and one year in the rest of 
the Provinces. To steer clear of such ramifications the present book is certainly 
-useful, All legislative amendments are embodied in the text, and alterations in 
the rules are shown serially in the footnotes. The annotations are concise as well 
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as compendious, and call attention to more than 11,000 cases. They are arranged 
under headings made out of words and phrases selected from the section or the rule. 
Contemporary legislative provisions are referred to. For example, under s. 115, 
reference is made to s. 25 of the Provincial Small Cause Courts Act, s. 489 of the 
Criminal Procedure Code, and s. 224 of the Government of India Act. - As a handy 
edition of the Code, this book deserves commendation. 
The Bombay ‘Acts and Regulations, 1827-1949. Vol. II. By Prof. N. G. Kuarop, 
B.A., LL.B, AHMEDABAD : C, C. Vora, a Road, 1949. Roy.8vo. Pages lvi 
and 861. Price Rs. 15-0. ` 


Tas is the second volume of a series of five volumes edited by Prof. Kharod. 
The Acts range alphabetically from C to E, and.are thirty in number. A note- 
worthy feature of this edition is that the sections of each Act are case-noted and 
separately indexed. - The value of a book like this lies in accurate reproduction of 
Acts and speedy publication. 


The Law of Court Fees and Suits Valuation. By V. B. VISWANATHAN AIYAR, 
M.A.,8.L., Advocate, Madras High Court. Mapras: The Madras Law Journal 
Office, Mylapore. 1949. Demi8vo. Pages lvi and 981. Price Rs. 14-0. 


Bors the Court-fees Act and the Suits Valuation Act are fiscal Acts round: which 
case law has grown to an enormous extent. The decided cases are hard to reconcile, 
and difficult to be supported by logic or even by common sense. To add to the trou- 
_ ble, the Provincial Legislatures are given the liberty of varying the scales of fees, 
which has made confusion, worse confounded. Then there are several notifications 
which only tend to worsen the confusion. Amidst this medley of unharmonised 
mass a book like the present one is a useful guide. It has stood the test of 
time. Its handy character makes it useful. ee 


Under God and the Law. Edited by RICHARD OSTIAN: K.c. Lonpon: Mac- 
- millan & Co., Ltd., St. Martin’s Street, w.c..2. 1949. Cr. 8vo. Pages 171. Price 
L(g. 6 d. net. l ° 


In every country and in every religious system of the world the A E E 
of justice is an attribute of God. The administration of justice passed through the 
Church and fell into the hands of priests. Indeed the rudiments of law had 
their origin in the religious books of old. The idea of Kingship and its divine 
origin came in at a later stage of civilization. The administering of law then 
passed through Kings to civilian Judges, But says ashibboleth: ‘The King is 
under God and the Law.” The supremacy of Law having thus been established, 
it is interesting to inquire into the relationship between the Church and the 
Law. This is done in the second series of papers read before the Thomas More 
Society of London. The topics dealt with are: Jesus and the Lawyers, the 
Constitution of the Church, Law and the Spirit, Law and Political Power, Church 
and State in the East, Church and State in the West, and the Catholie concept 
of the Church. Each of the papers is written by a well-known writer, the oneon 
Jesus and the Lawyers having been from the pen of Father Goodier, s.3., the 
late Archbishop of Bombay.. Some ‘of the papers are woven iound the life and 
times of Sir Thomas More, who was executed for claiming supremacy of the 
‘Divine over all mundane ae but was recently canonised as a saint. 


The M eaning of Treason. By Restoti West. LONDON: Macmillan & Co., Ltd., 
St. Martin’s Street, w.c. 2.1949. Demi8 vo. Pages 840: 


THE exact content of the term ‘‘treason”’ is hard to visualise. The earliest Acts 
on the subject in U.K. are those of 1695 and 1708, which were left ‘‘untouched” by 
the Act of 1800. The effect of all these Acts was ‘preserved by the Treason Act of 
1944 (8 & 9 Geo. VI, c. 44), which was placed on the statute book on June 15, 1945, 
and which likened the procedure in treason cases to cases of murder. The cases 
.of Willian Joyce and John Amery were- probably the first cases to be tried under 
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the Act. Both of them. were tried for ‘‘radio-treason’’—the first being chiefly 
known jocularly as Lord Haw Haw. His trial bristled with law points, which were 
keenly contested even in the House of Lords. The trial of John Amery was marked 
with plain simplicity, on account of his plea of guilty. The trials of both accused 
are narrated here in graphic detail, as coming from an eye-witness. The story is 
told in a racy style, andthe writer successfully creates the atmospherein which the 
offences were committed and the trials were held. The back-ground of the story 
is furnished by a discerning description of tke state of society as it existed then. 
The authcr has given an interesting and entertaining version of the scenes into 
which life seems to have been poured with a magnificent effect. 


The Constitution of Ceylon. By Sm Ivor JENNINGS, x.c. Bompay: Oxford 
University Press, Nicol Road, Ballard Estate. 1949. Demi8vo. Pages xu 
and 262. Price Rs. 10. 


In these days of constitution making in India, the Constitution of Ceylon is 
calculated to be of interest and use. The growth of Ceylon from a Crown Colony 
into a Dominion is well-worth a study; and we have here a description of it from 
the pen of Sir Ivor Jennings, who took a prominent part at every stage of the 
development. The story is told in 13 chapters; and the texts of the Act, the 
Order in Council, Letters Patent, Royal Instructions and the Agreements are 
reproduced in full, The volume willbe of interest not only to the constitutional 
lawyer but to the general reader as well. 


Mercantile Law. By M. J. Sevana, Ph.D., Barrister-at-law. Published by 
the author at 251, Tardeo Road, Bombay. 1949. Royai8vo. Pages 443. 
Price Rs. 10. 

Tus book is a lucid and comprehensive survey of the commercial law in India. 
Most of the mercantile law is codified in various Acts of the Indian Legislature - 
and the author has dealt with each of these Acts in a narrative form so as to make 
the law on each subject comprehensible to the businessman. The relevant case- 
law, English and Indian, is referred to in the text and lists of stamp duties on docu- 
ments and periods of limitation for suits anc. several forms are also included. 


Our Judicial System. By G. D. Kuosna, Barrister-at-law. ALLAHABAD © 
The University Book Agency, 15B Elgin Road, 1949. Cr. 8 vo. Pages 116. 
Price Rs. 7-8-0. 

In a series of four admirable lectures delivered to students of the Law College- 
at Simla, Mr. Justice Khosla of the East Punjab High Court has depicted the 
history of Law Courts in Ancient India, the present day Courts, flaws in the 
machine, and instruments of justice. The learned lecturer had the unique oppor- 
tunity of working as a Magistrate, a Subordinate Civil Judge, a District and Sessions 
Judge and a High Court Judge. As such,his views, based on experience, are en- 
titled to much weight. The reader is taken back to the time of Chandra Gupta 
Maurya (821 to 297 B. c.) and made to dwell amidst the state of society as it 
existed then, and made to saunter through law Courts as pictured in the classi- 
cal Sanskrit literature. The presentment cf our present day Courts is all too 
familiar. The lecture on “‘flawsin the machine” is interesting and full of 
pregnant suggestions, 


The Law relating to Women. By Ram KresmAav RANADE, LL.M. Poona 2: Wins 
Bookstall, Appa Balvant Chowk. 1949. Crown 8 vo. Pages viii and 1888. 
“Price Rs. 2. 

Tmas book is written in the Marathi language for laymen and is rendered in a 
style that all and sundry may understand. It is based on ancient Sanskrit texts 
diluted with modern decisions of Courts of law. It is divided into thirteen 
chapters dealing, among other things, with stridhan, marriage, adoption, will,. 
debts, maintenance, etc. 
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THE SUPREME COURT OF INDIA 


On January 28, 1950, the Supreme Court of India had its inaugural sitting. 
The Judges took their seats on the bench in the Court in order of 
seniority : Sir Harilal Kania, Chief Justice, Mr. Justice Fazi All, Mr. Justice Shastri, 
Mr. Justice Mahajan, Mr. Justice Mukherjea and Mr. Justice Das. Members 
of the Bar had assembled there. 


Mr. M. C. Setalvad, the Attorney-General of India, addressing the Judges said : 


My Lords, 

It is my great privilege to accord to you, the Supreme Tribunal of the Indian 
Union, a cordial welcome. I do so on behalf not only of the Advocates-General 
of the States and the distinguished members of the Bar who are present but on 
behalf of the Bar and the legal profession throughout the country. 

A little over twelve years ago a distinguished gathering assembled in this very 
chamber to inaugurate the Federal Court of India. The main function of that 
Court was the interpretation of the Constitution Act of 1985, and the resolving 
of ‘constitutignal disputes. Circumstances prevented the Federal Court from 
rising to its full stature. Yet during the short period of its existence it laid, truly 
and yell, within its limited sphere, the foundations of constitutional law and 
practice in this country. It built up a great tradition, and not infrequently, in 
the turbulent years which followed the war, it stood between the arbitrary action 
of the executive and the people endeavouring to safeguard the liberty of the 
subject, 

Few could have anticipated in 1987 the great and sweeping changes which 
have come over the country since. The irresistible will of the people brought 
independence to the country in 1947, Now in the fulness of our freedom we 
have fashioned ourselves into a sovereign democratic Republic and given ourselves 
a written constitution unique in many of its aspects. 

By the Constitution creating the federation of the Indian Union you have been 
‘made a Court of Record, invested with original jurisdiction in disputes between 
the Union and the States and in inter-statal disputes and are constituted the 
highest Court of appeal in civil and criminal causes. 

The area, extent and nature of your jurisdiction impress one with the great 
responsibility which the Constitution has placed on this Court. The writ of this 
Court will run over territory extending to ovér two million square miles inhabited 
by a population of about 880 millions, You will be called upon to exercise original 
jurisdiction in matters arising between the States infer se, You will be a Court of 
civil and criminal appeal from, I believe, at least 18 High Courts or Chief Courts 
not only in matters involving the interpretation of the Constitution but also’ in 
civil matters over a certain value and in specified criminal matters. 

For the enforcement of the fundamental rights of the citizen the Court will 
have power to issue directions, orders, or writs in the nature of high prerogative 
writs, The President of the Republic may also invite your opinion on questions 
of law or fact of public importance. This extensive jurisdiction conferred upon 
you is apt to be enlarged by Parliament. It can truly be said that the jurisdiction 
and powers of this Court, in their nature and ‘extent, are wider than those exercised 
_ by the highest Court of any country in the Commonwealth or by the Supreme 

Court of the U.S.A. a: 
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Your foremest task will be to interpret the Constitution which is but a means 
of ordering the life of a progressive people. The Federal Court has already laid 
down that a Constitution is to be interpreted in no narrow spirit. For, in the 
words of Justice Holmes of the U.S.A. : 

“The provisions of the Constitution are not mathematical formulas having their 
essence 1n the form; they are organic living institutions ....Their significance 
is vital not formal; itis to be gathered ‘hot simply by taking the words and 
dictionary, but by considering their origin and the line of their growth.” 

The essence of a federation is the division of power between two governments 
in the same territory. In the large area of intersection of Union and States 
authority, the Court will be called upon to mark the boundaries between-States and 
Union action and to adjust the relationship of the Union to the States, - 

The vital share of the Supreme Court of the U.S.A. in the interplay of the 
country’s political and economic forces is well-known. So great has been its 
contribution to American legal and political thought that today, in the words of an 


American writer, an ‘“‘attitude of adoration and almost worship of the court” has ` 


become general and customary among large groups of people. 

_ “Justices of court are not architects of policy; they can nullify the policy 
of others,” says a great jurist. This power of negation exercised with ‘‘judicial 
statesmanship” has earned the Supreme Court a high place in the hearts of a large 
number of Americans. i 

Our Constitution is in many respects essentially different. The division of 
powers between the Union and the States has been carefully planned. Yet many 
vital domestic issues are bound to arise in a variety of forms before the Court, 
and its decisions are sure to exercise a far-rezching influence on these issues. 

Scarcely less important will be the role which the Court will be called upon-to 
play in mediating between the individual and the Government. The detailed 
enumeration of fundamental rights in the Constitution and the provisions which 
enable them to be reasonably restricted will reed wise and discriminafing decisions. 
On the Court will fall the delicate and diffcult task of ensuring the citizen the 
enjoyment of his guaranteed rights consister.tly with_the rights of society and the 
safety of the State. l l 

No less onerous, though far less spectacular, will be the task of adjudging the 
private rights of citizens and interpreting and administering the law of the land. 

In the performance of some of these duties you will be the successors of a great 
judicial tribunal which has so well and so ably functioned as the highest Court 
of appeal for about 100 years. The great Judges who have from time to time 
presided over its deliberations have left a deep and ineffaceable impress on the 
law of this country. . 

Our ties with the Judicial Committee of the Privy’ Council have now snapped. 
But the law laid down in their judgments ‘vill doubtless continue to mould and 
influence the decisions of this Court. This :s inevitable because the roots of our 
statute law and legal forms lie deeply enmeshed in the jurisprudence of England 
and the decisions of the English Courts. 

We, at the Bar, have confidence that the Supreme Court of India will in course 
of timeattain the same judicial eminence, acd that memorable and epoch-making 
judgments will illumine its records. 

The task before us all is the building of a nation alive to its national and inter- 
national duties, consisting of a strong central authority and federated units each 
possessed of ample power for the diverse uses of a progressive people. In the 
attainment of this noble end, we hope and trust that this Court will play a great 
and singular role and establish itself in the consciousness of the Indian people. 
“Like all human institutions, the Supreme Court,” we hope, will ‘‘earn reverence 
through truth.” a 

The heavy and responsible duties which rest on your Lordships cannot be 
adequately performed without the assistance of a strong, well equipped and 
independent Bar. A number of difficulties prevent at the moment the growth 
of such a Bar at the seat of this Court. Trese, we hope, will get resolved at no 


distant date so that this Court can command the assistance of a Bar distinguished - 
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' for its learning and independence and devoted to the highest traditions of the 
profession. 
My lords, on behalf of the -profession from all parts of India, I offer to your 
Lordships our loyal and whole-hearted co-operation. 


Sir Harilal Kania, Chief Justice, replied as follows : 


Mr. Attorney-General of India. We thank you for your words of welcome on 
the establishment of the Supreme Court of India. The presence of the Advocates- 
General of several States and of advocates from different parts of India today is a 
compliment to the Court. It is difficult to overestimate the significance of today’s 
proceedings in the constitutional development of India, when we remember how 
the Supreme Court has come to be established and notice its functions and duties. 
The Federal Court was established in 1987 under the Government of India Act, 
1935, in anticipation of a Federation being formed. For reasons which we need 
not ponder over now, the idea of Federation did not fully materialize. With the 
passing of the Indian Independence Act in 1947 a great change came over the 
structure of the Government of India. All foreign control over the determination 
of issues vital to the Government of the country disappeared. The Constituent 
Assembly which was then sitting got the power to make laws including the power 
to amend the Government of India Act itself. Once that step was taken, all 
control from outside over the Indian Judiciary had to go. By legislation in 
December 1947 all direct appeals, in civil matters, to the Judicial Committee of the 
Privy Council were stopped after February 1948. When the draft constitution 
was about to be completed in its second stage and in order that the abolition of all 
appeals to the Judicial Committee may be smoothly brought about, the Abolition 
of Privy Council Jurisdiction Act, 1949, was passed in October 1949. Theoretically, 

Jin all civil and criminal matters a right of appeal to the Privy Council remained 
only with the leave of the Federal Court or with special leave of the Privy Council. 
On the ushering in of the Constitution of India that right has now also gone. The 
result is that the people of India have desired and established by their choice the 
Supreme Court as the final Court of appeal for all its people. It is the final stage 
of the complete independence of the judicial system of the country. Under the 
Constitution of India now in force the Supreme Court has been given powers not 
only to decide finally the ordinary civil or criminal litigation of the land, but also 
to decide disputes between States and States and between the Centre and the 
States. In addition, powers are given to the President to refer to the Supreme 
Court questions of law or fact, for its opinion. A right of appeal in certain classes 
of criminal cases to the Supreme Court is newly created. Finally the Court is given 
powers to issue high prerogative writs like habeas corpus, mandamus, certiorari, 
and quo warranto. The last, but by no means the least, important change is a 
result of the formation of several Indian States into Unions, having the same 
status of State, in the matter of their judiciary. Their High Courts have now the 
same position as the High Courts of other States. Appeals from them lie direct 
to the Supreme Court. Clothed with the duty of performing such important 
functions, it is obvious that in all democratic countries the Supreme Court should 
be quite untouchable by the legislature or the executive authority in the per- 
formance of its duties. No civilized democratic society can subsist and-no nation 
can make progress if this position of the Supreme Court is not conceded and 
maintained. Under the Constitution of India, the Supreme Court is established 
to safeguard the fundamental rights and liberties of the people. An independent 
Supreme Court, as shown by the working of such Courts in other democratic 
countries, will have far-reaching influence on the constitutional history and progress 
of the Union of India. 

The Constitution of India divides the legislative powers between the States and 
the Centre. It has given overriding powers to the President in case of emergency. 
It has tried to provide for various contingencies which can be reasonably thought of. 
It has tried to include within itself various features of the Constitutions of other 
countries, in so far as they are suitable to India. - The result is that different parts 
of the Constitution will act and react on each other and the Court will have to 
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decide questions arising from such a situation. As you have observed, this 
Court will be called upon to discharge its duties as perhaps no other Court has so 
far been called upon todo. The only other country with so many States federating 
to form one Union, I believe, is the United States of America. The decisions 
of the Supreme Court of that great country were not frequently referred to in our 
Courts, as a search for an authoritative staternent of law on the points in controversy 
was made in the decisions of the Privy Council, as those decisions were binding 
on the Courts in India. Even the obiter dicta of the Board had to be treated as 
authoritative. With the establishment of the Supreme Court, although the 
Privy Council decisions are entitled to great respect, they have ceased to have 
compelling binding force. The result is that the decisions of the Supreme Court 
of the United States of America and the jirisprudence of that country and the 
principles of law laid down by that Court will be perhaps more relied upon for our 
decisons than they have hitherto been done. 

_ The law consists of Acts of the Legislacure, Custom and Judicial decisions. 
While the Supreme Court will no longer be under the control or supervision of the 
Judicial Committee of the Privy Council and the latter’s decisions will no longer be 
binding on this Court, the decisions of the Privy Council are bound to be treated 
with the greatest respect as they have become a part of the law of this country. 
Several judicial pronouncements of the Board are monuments of learning and 
written with illuminating clarity are lucid exposition of first legal principles, 
which will be treasured so long as our present system of law endures. The work 
done by that august body for Indian law will be always appreciated. 

In the constitutional development of India these changes, though not noticed 
immediately by every man, are appreciated by many here and abroad as they have 
the unifying influence of the Central Judicature. 

In a democratic country the people make the laws through their legislature. 
It is not the function of the Court to supervise or correct the laws passed by the 
legislature as an overriding authoritv. It is its function and duty’to point out, 
when examining the acts of individuals or of the executive authority purporting 
to be done under some Act of the legislature, the lacuna or loopholes only with the 
object that, if so desired, the legislative authority may put matters right. As 
it is often stated, in cases of hardship the Court tries its best to do justice between 
the parties but if a clear provision of law exists it has to administer the law and 
not to make one. The Court is thus working always in co-operation with the 
legislature and at no time its work can be vonsidered obstructive or its attitude 
antagonistic. 

A country may be governed by an unwritten constitution, like the British 
Parliament, which is supreme in every respect. Its powers are unlimited. A 
country, on the cther hand, may be governed by a written constitution, like the 
United States of America. India has chcsen to have a written constitution. 
The duty of interpreting that constitution with an enlightened liberality falls on the 
Supreme Court. The Supreme Court will declare and interpret the law of the 
land and with the high traditions behind the judiciary of this country we are 
convinced that the work will be done in no spirit of formal or barren legalism. 
It will be our endeavour to interpret the Constitution, not as a rigid body, but as a 
living organisation, having within itself the force and power of self-government. 
We trust that in doing so we shall allow the constitutional usages and conventions 
recognised in all civilized independent courtries to be respected. The Supreme 
Court, however, under the colour of interpretation, cannot alter or amend the law. 
But within the limits prescribed we are quite sure that the Sureme Court will be 
able to make a substantial contribution towards the formation of India into a 
great unit retaining its own civilization, traditions and customs. With the 
establishment of the Supreme Court of India we shall develop our own juris- 

rudence based on our historical background and we trust that that will be an 
important and useful contribution to the creation of International Law. The 
Federal Court, as interpreting the constitution of the country, had earned the 
confidence of the country. In endowing the Supreme Court of India with very 
wide’ powers, the Constituent Assembly, the Assembly representing the voice 
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of the people through its elected representatives, has shown complete confidence 
in the Court as the final body for dispensing justice between individuals and also 
between States and States and thé States and the Centre. We hope to deserve 
that confidence. We trust that the people of India will also maintain the inde- - 
pendence, honour and dignity of the Supreme Court. 


In order that the Supreme Court may have full assistance in its work, the High 
Courts will have to be strong in its personnel. Under the old legislation a fixed 
proportion of Judges from the Barristers and Indian Civil Service had to be 
maintained. That rule_was repealed some time ago but the mental background 
still appears to exist. In the same way for some years before 1947 there was a 
policy to appoint members of different communities in some proportion, in the 
service, including the High Courts. In theory it appears to be now accepted that 
appointments will be only on merits. The policy however does not appear to have 
been completely abandoned. We hope that political considerations will not 
influence appointments to High Courts. It is necessary that for the High Courts 
merit alone should be the basis for selection, if the High Courts have to remain 
strong, independent and enjoy the confidence of the people. Before the establish- 
ment of the Sovereign Democratic Republic of India, the relations between the 
Government and the Court were regulated by conventions. They have been 
established as a result of experience of several decades and were the basis of keeping 
the judiciary free from interference by the executive. One of the conventions was 
that the Chief Justice should be consulted before the appointment òf a High Court 
Judge. It was understood that if the Chief Justice did not approve of an appoint- 
ment, it was not made by the Government. Under the Constitution of India 
we believe a statutory recognition is given to this convention by providing that the 
Chief Justice of India will be consulted before the appointment of a High Court 
Judge. 


The establishment of the Supreme Court gives to the people justice nearer at 
hand and at a relatively smaller cost. The jurisdiction of the Supreme Court is 
now practically over the whole of India. Such jurisdiction, extending over such a 
vast area, with the multiple powers given to the Court, will require im course of 
time more Judges. On the rapid achievement of Independence wide gaps were left 
in the judicial service and several members of the Bar have been appointed Judges 
of High Courts in’ the last two years. This has made fresh recruitment to the 
Bench more difficult and the process of -expanding the Supreme Court will have 
to be slow. To maintain the high standard of‘our Judiciary recruitment from the 
Bar is the normal channel. You have assured us of the co-operation of the Bar 
in the administration of jutice. Over thirty years ago, the offer of a judgeship 
to a member of the Bar was considered a high honour and the culminating apex 
of his career as a lawyer. A Judge was respected by the people and by the Govern- 
ment. His position and status were recognised in all spheres. In those cays as 
you mentioned, every one’s attitude towards the Court was of adoration and almost 
of worship. That honour and the life of comparative ease were considered sufficient 
compensation to balance the financial loss which a good practitioner suffered by 
accepting a judgeship. Unfortunately, during the last twenty years, that respect 
for the position, status and dignity of the Judge have not been fully maintained. 
Without any compensatory benefit or advantage, it is difficult to de a good 
practitioner to accept a judgeship. We hope and trust that with the inauguration 
of the Republic the honour due to the position and status of a Judge of a High Court 
and Supreme Court will be fully restored. Unless leading members of the Bar 


` accept judgeships it will be difficult to strengthen the Bench and the hopes of 


producing great Judges may not be realised. 


Experience has shown that no Court can perform its duty to the satisfaction 
of all concerned unless it is assisted by a strong, intelligent and industrious Bar. 
We have heard with pleasure your assurance of such assistarice and complete 
co-operation in the administration of justice. We hope that with the realisation 
of the value of independence, which the country has achieved politically, such 
co-operation will be forthcoming from all other quarters also. The Indian Bar 
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has maintained the high traditions of the profession. Different conditions in 
different Provinces have so far prevented the creation of one Bar with one good 
reliable standard of advocacy, knowledge and etiquette. With the inauguration 
of the Independent Republic of India and the States Union Courts attaining the 
status of the States High Courts, one can look forward in time to the existence of one 
Bar for India, with a very high standard of efficiency to assist the Courts in the 
administration of justice. When India arid the world are passing through the 
transitional stage and travelling along somewhat uncertain paths of peace the 
profession of Jaw is very important in the structure of the society. The lawyers 
equipped with knowledge of law are expected to fight for the freedom of the citizen 
and also the maintenance of law and order. While in the name of Independence 
confusion or disorder in society cannot be permitted, the lawyers’ profession will 
naturally resist encroachments attempted In the name of law and order on the 
liberty of the subject and on fundamental numan rights. The profession of law, 
with the inauguration of the Republic of India, has thus also to discharge a more 
onerous obligation, which we are quite sure it is capable of and will be willing 
todo. The standard of the Bar of the State Unions will have to be raised consider- 
ably. More study and greater industry will be required of them. Unless the Bar 
makes a determined effort to raise its standard they will not be useful to the 
Court in arriving at correct.decisions. The decisions of the Courts of those States 
will come for examination before the Supreme Court and unless the standard, 
knowledge and efficiency of the Bar are increased, defects in the conduct of the 
case and ignorance of law, which may have caused failure of justice to the parties, 
_ will be noticed and naturally come in for criticism. 

The Supreme Court, an all-India Court, will stand firm and aloof from party 
politics and political theories. It is unconcerned with the changes in the govern- 
ment. The Court stands to administer the law for time being in force, has goodwill 
and sympathy for all, but is allied to none. Occupying that position we hope and 
trust it will play a great part in the building up of the nation, in stabilizing the 
roots of civilization which have twice been threatened and shaken by two World 
Wars, and maintain the fundamental prinziples of justice which are the emblem 
of God. We hope and trust the Court will maintain the high traditions of the 
judiciary and perform its duties without fear or favour. If we succeed in doing so we 
shall contribute our share to the progress of the Republic of India and render a 
Service to the country which noneelse can render. The presence ofthe Chief Justices 
of different States of the Union of India and ofthe advocates of this Court, who are 
also advocates of different High Courts, on this occasion gives us encouragement 
to cherish such hopes. We hope that we shall have frequent occasions to contact 
the Supreme Courts of other independent countries so that with the exchange 
of views the high standard of our judiciary may be further strengthened. _ 

Before concluding J should like to read to you a message which I have received 
from the Lord Chanecellor of England on this occasion : 

“May I send you and your brother Judges my sincere good wishes for the 
success of your Court. . 

It is satisfactory - to think that notwithstanding all the difficulties of the day we 
are all determined to maintain and strengthen the rule of law and I feel quite 
eee that the Supreme Court of Indis will prove an effective instrument for 
this end. 

I like to think that you share with us coramon traditions and I feel sure that we 
shall each gain strength and wisdom from the development of each other's 
jurisprudence, 

I will do everything I can to maintain tre closest contact with your Court and 
with its Judges and I hope that from time to time we may have the opportunity 
of meeting them either here or in your country. 

Please convey on behalf of myself and all the Judges of our Supreme Court the 
very best wishes to you all on the auspicious occasion.” 


May God grant us the strength and wisdam to discharge the duties and functions 
ofthe Court. 


x 


VOL. LII. | JOURNAL. i 23 


MR. JUSTICE WESTON. 


By the transfer of the Hon. Mr. Justice Eric Weston as the Chief Justice of the 
High Court of the East Punjab, the Bombay High Court suffers a great loss in 
judicial talent. He was born on December 8, 1892. After receiving early educa- 
tion at South Shields High School he joined St. John’s College, Cambridge, and took 
the Mathmetical Tripos Part I, in 1912, and Part IT in 1914. He scored success 
in the I.C.S. Examination in 1915 and joined the Indian CivilService on October 20, 
1916, arriving in India in December 1916. He was posted as Assistant Collector 
at Ahmednagar and thereafter at Kaira in July 1920. He was then transferred 
to the Judicial Branch of the Indian Civil Service and was appointed Assistant 
Judge at Ahmednagar in September 1921. Subsequently, he served in that capacity 
at Belgaum, Hyderabad and Sukkur. In June 1927 he was appointed Judge and 
Sessions Judge at Ratnagiri, and thereafter at Poona, Sukkur, and Hyderabad. 
In June 1981 he was appointed Judicial Assistant and Additional Sessions Judge’ . 
at Aden. He went to Rajkot in September 1984 as Judicial Commissioner in the 
States of Western India and Gujarat States. In 1986 he was transferred to- 
Ahmedabad as District and Sessions Judge, and in July 1988 he was appointed. 
Judge of the Court of Judicial Commissioner, Sind. In 1940, owing to the change 
in the status of that Court, he became Judge of the Chief Court of Sind. he 
was appointed puisne Judge of the Bombay High Court on June 14, 1948. 

During the period of nearly seven years that he was on the Bench, he established 
his reputation as a sound, capable, and independent Judge. He went to the 
bottom of every case to find out the truth and gave complete satisfaction in the 
discharge of his high judicial functions. He never cared whether his daily board 
moved swiftly or not. Courteous and considerate to all alike, he patiently heard 
both seniors and juniors, and a junior pitted against a senior had nothing to fear 
in- his Court. He was a most painstaking Judge, never irritable and never 
impatient. He kept his mind open till all arguments in a case were fully heard. 
One could discern in him the cold neutrality of an impartial Judge. The Bombay 
High Court suffers a great loss by his departure as virtually. he was a pillar of 
judicial strength. We wish him full success in his new and higher sphere. 


Farewell! a word that must be, and hath become 
A sound which makes us linger,—yet—farewell. 


Ox January 17, 1950, the members of the Bar gathered together in the Second 
Appellate Court to bid him farewell. 


Mr. C. K. Daphtary, Advocate-General, said : 
My Lord, 


I beg to offer hearty congratulations on behalf of myself and members of the 
Bar on your Lordship’s appointment as the Chief Justice of the East Punjab High 
Court. It was unusual in one respect and unique in another. It was unusual 
because instances of a member of the Civil Service being appointed the Chief Justice 
of a High Court were very few, it was unique in that in the present times one who 
was not an Indian was given the appointment. 

I must say that it is a great tribute to your Lordship’s personal excellence and 
qualities that were recognised as rendering your Lordship fit to hold the high post. 
It also demonstrated that the change in the status of the country had obliterated 
any prejudices that might have existed, and that the sense for what is right and 
fair fag been maintained unimpaired. 

My Lord, I have no doubt that those who practise the law as also the public 
of the State to which your Lordship is going will welcome the appointment of the 
Chief Justice and I believe that their service will also be made administratively 
strong and judicially wise. What is their gain is our loss and a very great one. 

My Lord, Socrates has said, ‘‘ Four things belong to a Judge: to hear courteously, 
to answer wisely, to consider soberly and to decide impartially.” These qualities 
are rarely combined in one person. But, indeed, it is gratifying to note that all 
_these four attributes are found in your Lordship in a balanced and even measure. 


all 
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Public have appreciated your Lordship’s services, and the Bar always enjoyed 
appearing in your Lordship’s Court. J may emphasize one particular quality, 
and that is, the quality of being short in woras. The Bar always appreciated your 
Lordship’s integrity, great patience and kindliness, and the. parsimony of words 
for which your Lordship is noted. 

My Lord, Mr. J asee Holmes has said that all Judges are naive and simple men. 
I do not know whether it is universally true, but there is no question that they are 
very often suave, by what I may call human approach. When I say approach 
in a particular case, I mean approach of ideas and beliefs, which I attribute to the 
modesty of a Judge. 

In the end I wish your Lordship good health, good luck and good bye, 


Mr. Choksi, Government Pleader, said : 
_ My Lord, 


I beg to associate myself with all that has been said by the learned Advocate. 
General, I beg to offer very hearty and sinc2re congratulations on behalf of my- 
self and the Appellate Side Bar. 

The fact that your Lordship goes to the East Punjab High Court as the Chief 
Justice is a matter of joy and even pride to us. But thejoy is mixed with inevitable 
regret which we feel on your leaving this Court. 

Since you came to this Court in1948 your relation with the Bar has been very 
cordial and friendly. And by your Lordship’s integrity, character and great 
qualities of a good Judge you have endeared yourself to everyone. What has 
greatly impressed us is your impartiality and justness, your ability to scrutinize 
facts and evidence however complicated with case arid precision, your clear vision 
and grasp of the first principle of every branch of law, and your.human approach 
to the facts of every case. - oa 

It is not in the least exaggerating to state that today you are a tower of strength 
to the Bench of this Court. With your departure a void would be created which 
the authorities would find difficult to fill. 

This parting has come sooner than expected. and it is so sudden. But our solace 
is that you will be in India and will be the head of the judiciary of another State. 

My Lord, may I assure you that you carry with you our best wishes and prayers 
for your success, good luck in your new office, and beg to wish your Lordship 
on behalf of myself and the Appellate Side Bar the best of luck and all prosperity 
and happiness. 


~ 


Mr. Justice Weston said : 


Mr. Advocate-General, Mr. Government Pleader, and gentlemen’ of the Bombay 
Bar. 

You, must forgive a halting reply to your kind words. I have been in somewhat 
of a turmoil these last few days, and I was wondering until this morning, when 
only my formal orders came, whether by handing over today in anticipation of 
orders I should not find myself unemployed tomorrow, and perhaps liable for 
false pretences fer having accepted a certain tea party this afternoon. 

During my service I have become accustomed to change, and my service here 
has been my longest in one place. So that I do not dislike change of itself. But 
I must say I am sorrv to Jeave Bombay for many reasons. During these seven 
years I have enjoyed working here and hearing and learning from you all. I 
think the great name which this High Court enjoys is in some part due to the 
diverse elements which have gone to make it. There have been those many Bar- 
risters, Indian and English, who have brougEt here traditions which I think have 
some reputation in this world. There have been the advocates of what was called 
the Appellate Side, many of them themselves from the Districts, who have dealt 
with that litigation which though not perhaps of the technicality or money value of 
commercial causes on the Original Side yet represents the litigation of the majority 
of the people of this Province. On the Bench there have been Judges recruited. 
from these sources, and there have been direct appointments and appointments 
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from the services. Of a branch of this last group I am, I suppose, the last re- 
presentative, — a 

It has been said many times that to recruit service Judges is entirely wrong. 
Theoretically it may be difficult to justify. It seems to be one of those British 
ideas, quite illogical in theory but useful in practice, and I do hope that it will not 
be discarded lightly in our future changed circumstances because of its origin or on 
narrow grounds of principle. I hope this High Court will continue to derive its 
strength from as many sources as possible. , 

I am now going to another State where I shall be 4 stranger facing a different 
Bar and dealing in part with different laws. Your kind words and the memories 
I shall have will help me greatly, and I hope I shall not.be unworthyofthe trust 
which has been placed in me. 

Once again I thank you gentlemen. 


INDIA’S NEW CONSTITUTION ANALYSED* 


When people in Britain try to understand and appreciate the written Constitu- 
tions of other countries, they are always at a Hisadventege because they do not 
live under such a Constitution and have no direct experience of it. Of course 
Britain has its system of government, Constitutional law, Constitutional usages, 
‘customs and conventions, but its people have not attempted to define, describe 
and codify these rules in a single, comprehensive, agreed document. Yet though 
the people of Britain have not given themselves a Constitution they have given 
Constitutions to every other community within the Commonwealth. 

By this process of Constitution-making the people in the United Kingdom have 
come to learn a good deal about the problems involved in contriving a system of 


government for other members of the Commonwealth. Of no country is this more 
true than of India. " 


In the long process by which the Government of India Act of 1985 was framed, 
people in Britain learned much of the difficulties of makiug a Constitution for 
India, and anyone who followed the discussions of these years, in which Indians 
and British alike strove toalevise a good government for India, will be slow to 
criticise the work which the Indian Constituent Assembly has done. It hasbeena ° 
tremendous task and to have produced any Constitution at all which can command 
so wide a measure of agreement is a great achievement. 

Perhaps the first point which interests a British student of the Indian Constitution 
is the fact that the Constituent Assembly should have chosen the Parliamentary 
form of executive—the cabinet system as understood in British countries—in 
preference to the non-Parliamentary or presidential form of executive which prevails 
in the United States. It was a difficult choice and there was much to be said on 
both sides, as the members of the Constitutent Assembly realised full well. 
It is impossible to prophesy how the system will work. So much will depend on 
factors such as the shape of the party system to come and upon the working of 
universal suffrage. 

India needs a strong and stable executive, but there can be no certainty that the 
Parliamentary executive will be strong. France provides sufficient evidence of 
that. Yet on the, whole it was the wiser choice—if one may venture an opinion 
upon so controversial and uncertain a matter. 

The presidential executive, if one may generalise from experience in North and 
South America, is usually too strong or too weak ; it seldom strikes the happy mean. 
The Cabinet system has usually had a better record in this respect. Undoubtedly, 
British students of government will follow the working of the Cabinet System, 
both at the ceritre and in the states of the Indian Union, with the greatest interest 
and sympathy. They will feel, perhaps—as is only human—some gratification 
that the framers of the Indian Constitution should have chosen a form of executive 
which is distinctively British in its origin and development. These common 
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institutions must surely strengthen the day-to-day working of the Commonwealth * 
they will help us to understand each other. 

A second matter of major interest to a British student are the Constitution - 
provisions which deal with the relations between the Union and the States. 
Inevitably he looks back to the Act of 1985 and compares its provisions with 
those now adopted. The Constituent Assembly has thought it wise to adopt, 
as did the Act of 1985, three legislative lists---Union list, State list and concurrent 
list. 

There were no doubt good reasons for this, but I have always felt disappointed 
that it was deemed unavoidable Since it is intended that the residual powers in 
the Union should rest with the centre, why is it necessary to do more than enu- 
“merate the powers of the States, and the concurrent powers, and then to say that 
all that is left rests with the Centre? Would not two lists suffice ? 

The problems of interpreting these three lists, set out in such detail, will surely 
provide some complicated cases for the Supreme Court. The experience of Canada 
is a solemn warning against over-enumeration, and the concurrent list in Canada is, 
in any case, very limited. The Constituent Assembly had to consider a variety 
of factors in deciding this matter. It is unfortunate, however, that the Assembly 
could not have adopted a much simpler and shorter method of dividing the powers. 

On the whole it seems evident that the Constituent Assembly intends the Union 
to be more centralised than was proposed by the Act of 1985, although in that 
case also there were methods of intervention permitted to the Centre in the affairs 
of the provinces which reminded one more of the Canadian conception of federation 
than of the United States one. The new Constitution goes further still. It 
establishes, indeed, a system of government which is at most quasi-federal, almost 
revolutionary in character; a unitary State with subsidiary federal features rather 
than a federal State with subsidiary unitary features. 

That, however, is what appears on paper cnly. It remains to be seen whether 
in actual practice the federal features entrench or strengthen themseives as they 
have in Canada, or whether the strong trend towards centralisation which is a 
feature of most Western governments in a world of crises, will compel these-federal 
aspects of the Constitution to wither away. To an outside observer, however, 
it would seem wise on the part of the Constituent Assembly to have placed the 
stress on unity, for in the immediate future at any rate India needs not only a 
strong executive but, equally, a sense of unity and direction. 

_ While, therefore, the Indian Constitution may not be strictly speaking ‘‘federal,” 
in the sense in which the Constitution of the United States is called ‘‘federal,”’ it 
does not follow that it is any the worse for that. Federalism is not necessarily 
good government; it is at the most a device which may secure good government 
in some cases. The framers of the Indian Constitution may have done well in not 
following slavishly any existing federal Constitution. They have chosen rather 
to make use of such elements in federal Constitutions as they thought likely to 
be of value to them. 

Finally, the Indian Constitution is a liberal Constitution. There is something 
heroic these days in a people declaring publicly that they have established their gover- 
nmentin order to secure to all its citizens justice, liberty, equality and fraternity. 
These words have an old fashioned, 19th century ring about them, yet they need 
re-assertion in these days. The British student will feel perhaps that the Consti- 
tution contains rather too much assertion of-abstract rights, for like the Irish 
Constitution; the Indian Constitution undertakes to guarantee a wide range of 
rights and privileges to the people. 

Difficult to justify to the practical minded British observer, perhaps, is the large 
section embodying the ‘‘Directive Principles of State Policy.” As these principles 
cannot be enforced in any court they amount to little more than a manifesto of 
aims and aspirations. In this matter of declarations of rights and of directives 
of State policy, the Indian Constituent Assembly has followed the Irish Con- 
stitution and European practice rather than the less colourful and more legalistic 
documents which serve as Constitutions for the other members of the Commonwealth. 

_One thing is certain. If these declarations of liberal principles, strange as they 
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may seem ‘in a legal document to British eyes, help the Indian Constitution on 
its way and`assist its people in working their government, they are more than 
justified. This is the biggest liberal experiment in the government of men by 
themselves that has ever been tried. We will wish it all success. 

KENNETH C. WHEARE. 


RIGHTS AND PRIVILEGES OF INDIANS IN THE U.K? 


As soon as the Constitution of India was adopted in the Coristituent Assembly 
in November, 1949, the Parliament of the United Kingdom considered a Bill for 
the purpose of making ‘‘provision as to the operation of the law in relation to India 
and persons and things belonging to or in any way connected with India in view 
of India’s becoming a Republic, while remaining a member of the Commonwealth.” 
The Bill was welcomed by both Houses of the Parliament at Westminster and was 
quickly passed into law under the title India (Consequential Provision) Act, 1949. 
“Consequential provision” means that Parliament has provided that no national 
of India shall suffer any disadvantage by reason of the creation of the Republic, 
but shall be in exactly the same position as citizens of (say) Canada or Australia 
‘when on a visit to the United Kingdom or with regard to any property which he 
may own there. 

The Parliament in London is now only concerned with the law ofthe United 
Kingdom and of the Colonies, and the Act secures that everything in that law is to 
remain as it would have been if the change, due to the formation of the Republic, 
had not been made. The Indian legislature will determine for the future how 
Indian nationality is to be acquired. Meanwhile, English, Scottish and Colonial 
courts will afford to all Indians from the Republic the same advantages as accruc 
to any Visitor from one of the older member States of the Commonwealth. 

As part of her new constitutional arrangements India has incorporated all, or 
nearly all, the Indian States whose inhabitants will accordingly be in the same 
position as-Indians from, for example, Bombay, Calcutta or Madras with regard 
to their personal and proprietary rights under the law of the United Kingdom. 

It is mainly in the sphere of public law that Indians will benefit from the recent 
Act. Like any other resident coming from a member State of the Commonwealth, 
an Indian is eligible to hold any public office and to sitin Parliament. It is some- 
times forgotten that an Indian has been a member of the House of Commons 
representing one of the electoral divisions of London ; it is better known that an 
Indian can sit in the House of Lords and one notable Indian personality is so entitled 
at the present time. Another is a member of the Judicial Committee of the 
Privy Council. 

Those professions which normally are closed to foreigners are open to Indians. 
So as regards eligibility to take part in the public life of the United Kingdom or 
to practise a profession, the door remains wide open for those Indians who are 
able to take advantage of it. Perhaps not many will spend their lives in the United 
Kingdom, but many more will gain from acquiring competence in their chosen 
careers as doctors, lawyers, engineers or scientific workers through a qualification 
obtained through universities and professional bodies in Britain. 

United Kingdom is governed by the oldest democratic institutions in the world : 
India has chosen to model her institutions on, similar lines and to adopt a form of 
federal government which has found favour in the other English-speaking com- 
munities of the United States, Canada and Australia. That the U. K. should 
wish to secure for Indians full facilities for sharing British experiences is a sign of 
the desire to look forward to future co-operation in fields of culture no less than 
through the political and economic associations which membership of the Com- 
monwealth imply, such as, for example, trade preferences. 

In the sphere of private rights English law has long since reduced to a minimum 
the disabilities under which a national of a foreign State is put while resident in the 
United Kingdom. One must not then exaggerate the difference between the legal 
rights and duties of Indians and those of a foreigner, say from Europe or the 
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United States. All alike enjoy the protection of the law asregards freedom of speech 
and freedom from arrest, except on a specified charge of breaking the law. 

. But there are restrictions upon entry into and length of stay in the United 
Kingdom, even upon such close neighbours as the French and upon citizens of the 
United States. No such restrictions apply to Indians. They have the same right 
to enter or to leave the United Kingdom as have citizens of all other States which 
are associated in the Commonsealeh: What*is in practice even more important, 
they are free to take up the employment of their choice, a matter which in the 
case of foreigners is strictly controlled by the Government. 

Very few of the 880 million peoples of the Republic of India will ever be able to 
visit the United Kingdom, apart from those who go for business or educational 
purposes; nor wil many own property there. So it is inevitable that most 
‘of the rights and privileges which have been described are of limited practical 
significance. What is important is that the door is open to encourage full freedom 
of social and cultural intercourse. Ithas beenshown thata Commonwealth of free 
and independent States, each choosing its own form of government, has beer 
evolved in the course of a few score of years out of imperial rule. 

In the case of India, her statesmen have enshrined in the Constitution the 
declaration of human rights, of which personal liberty is the first and foremost. 
The English first asserted that right against their ruler in 1215. In judges, who 
are independent of external influences, they have found the surest protection 
for those rights. The judicial system of the Republic of India also guarantees 
independence to its judges. There is a community of interest between the two 
States. British legislators, therefore, have ensured that, so far as law in the 
United Kingdom is concerned, Indians shall enjoy equality with the people of the 
U. K. and with those of other member States of the Commonwealth. 

These States in their turn will have to consider reciprocal legislation. So, 
too, will the Indian Legislative Assembly ; in particular, at an early date India 
will be defining her nationality law; for citizenship is by mutua? agreement 
defined separately for itself by each member State of the Commonwealth. 

India will pass her enactment with the knowledge that the law of the United 
-Ringdom already ensures full rights and privileges for the nationals of the Republic, 
if she chooses to rake provision for Commonwealth citizenship similar to that 
contained in the United Kingdom Nationality Law of 1948. If citizenship of 
the Republic is cefined without provision being made for Commomwealth citi- 
zenship, further legislation by the Parliament in London might be required to 
maintain the rights of Indians in the United Kingdom. That there are difficul- 
ties to be solved ıs recognised. 

Pror. E.C.S. WADE. 


mn emanate mei 


GLEANINGS. 





2 “WITHOUT PREJUDICE” 


COMMUNICATIONS made during a dispute or negotiation between the parties and 
expressed or otherwise proved to have been made ‘‘without prejudice,” cannot, 
in general be admitted in evidence without the consent of the parties, for, as 
Romilly, M.R., pointed out in Hoghton v. Hoghton (1852) 15 Beav. 278, 821, 
“if parties were to be afterwards prejudiced by their efforts to compromise, it 
would be impossible to attempt an amicable arrangement of difficulties.” The 
rule will apply even where there is no express indication that the communications 
are to be “‘without prejudice,” provided that the surrounding circumstances clearly 
show that the negotiations must have been conducted on that understanding. 
This point arose inferentially in McTaggart v. McTaggart [1948] 2 All E.R. 754, 
where the parties to a matrimonial dispute gave evidence of what had transpired 
at an interview which had taken place between them in the presence of a probation 
officer with a view to effecting a reconciliation. On the question whether the 
evidence of the probation officer could be admitted to corroborate the husband’s 
evidence on this point, the Court of Appeal took the view that the privilege was 
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that of the parties, and that they, having given evidence on the point, could not 
assert it; but if the privilege had not been waived the evidence of the probation 
officer could not have been admitted, because, as Lord Justice Denning said 
(at.p. 756), “* there is no chance of reconciliation unless the parties are able to talk 
with frarikness to the probation officer and with complete confidence that what 
they say will not be disclosed. If they are genuinely seeking his assistance they 
must be taken to negotiate on that understanding, even though nothing is expressly 
said.” ‘A rather similar point arose in Bostock v. Bostock [1950] 1 All E.R. 25, 
where the husband in a divorce case sought to adduce evidence of what had taken 
place at a meeting between the parties and their solicitors, at which a reconciliation 
was discussed. Mr. Justice Ormerod was of opinion that the evidence ought to 
be admitted on the ground that a meeting arranged by the parties to a matrimonial 
dispute to discuss a possible reconciliation could not by itself be taken to be without 
prejudice if it was not specifically stated to be so. The two cases require careful 
consideration, but the right conclusion would seem to be that the Court will infer, 
if a meeting takes place between the parties in the presence of a probation officer 
with a view to reconciliation, an agreement that the negotiation is without prejudice, 
but will not make the inference if the probation officer is not present.—L.J. 


THE REPUBLIC OF INDIA 


On January 26, 1950, India became a sovereign independent republic, but will 
continue, in the words of the resolution passed at the Prime Ministers’ conference 
in April, 1949; ‘* her full membership of the Commonwealth of Nations, and her 
acceptance of the King as a symbol of the free association of its independent, 
free nations, and, as such, the head of the Commonwealth.” Although it may be 
a matter for regret that India did not feel able to remain, like Pakistan and Ceylon, 
a Dominion within the Commonwealth, yet it is important to remember that the 
hallmark of the Commonwealth is complete freedom in every facet of each member- 
nation’s life, aud that its ability to adapt itself to changing world relations without 
affecting the close relationship that exists between its members, denotes strength, 
not weakness, It was implicit in the historic decision that whilst India ceases 
to be in law part of His ajesty’s Dominions, the other links between her and this 
country should remain unbroken. This principle finds its expression in the 
India (Consequential Provision) Act 1949, which asserts that, notwithstanding 
thé change due to the formation of a republic, ‘‘ the operation of the law in relation 
to India, and persons and things in any way belonging to or connected with India” 
shall be preserved. In other words, the whole of our existing law will continue 
to apply to India, to Indians, and to their property as it would have epplied if 
India had not become a republic, which means in effect that Indians will continue 
to have in this country the samé rights and privileges in all respects as they enjoyed 
hitherto. Since it is recognised that the Indian Parliament may in future pass a 
good deal of legislation which in turn may require substantive or formal amend- 
ments of our law, provision is made, by s. 1(3) of the Act, that the law to which the 
Act extends may be modified by Order in Council. The India (Consequential 
Provision) Act 1949, by enacting that all United Kingdom law is to have the same 
operation as if India fad not become a republic, treats the change as a matter 
of form rather than a matter of substance, and itis hoped that in this spirit our 
partnership with India will remain.—L.J. 


n HIS MAJESTY’S DOMINIONS 


. THe term ‘‘ His Majesty’s dominions” means all territories under the sovereignty 
of the King. Whether this phrase in its ordinary meaning does, or does not, 
include a British ship on the high seas, has never been expressly dealt with by the 
Courts, but “there are a vast.number of cases which decide that when a ship is 
sailing on the high seas, and bearing the flag ofa particular nation, the ship forms 
a part of that nation’s country, and all persons on board of her may be considered 
as within the jurisdiction of that nation whose flag is flying on the ship, in the same 
manner as if they were within the territory: of that nation.” These words of 
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Blackburn, J., in R. v. Anderson (1868) L.R- i C.C.R. 161, 169 may seem to 
suggest that a British ship is in law part of Eritish territory, and thus within 
the term of ‘“‘ His Majesty’s dominions,” for, by assuming jurisdiction (which is 
an attribute of sovereignty) over all persons in a British ship on the high seas, that 
ship may be said to be part of, and within, His Majesty’s dominions. The point 
is of some practical imporance. The National Insurance (Residence and Persons 
Abro&d) Regulations 1948 provide by reg. 7 (2) that a person shall not be disqualified 
for receiving, e.g., a retirement pension, by season.of being absent from Great 
Britain if (a) he is in any other part of His Majesty’s dominions, or (b) if so absent, 
his absence therefrom does not exceed twelve months ; in the latter case payment 
of benefit is suspended until that person’s return to Great Britain or to any other 
part of His Majesty’s dominions. In a case recently decided by the National 
Insurance Commissioner (C.P. 98/49; Pamphlet P/7) the claimant went to the 
United States ani remained there for a period which exceeded twelve months if 
the time spent on the voyages to and from New York, which were made on British 
ships, were added to the period of stay. Ths National Insurance Commissioner 
took the view that while on the high seas on Ler voyages the claimant was absent 
from Great Britain and not in any other part of His Majesty’s dominions ; accordi- 
ngly she was disqualified for receiving retirement pension for the period in question. 
The decision rests mainly on two grounds: one, that the true meaning of the 
passage from Blackburn, J.’s judgment in the Anderson case (supra) is ‘‘that 
persons on board a British ship are within tke jurisdiction of the British Courts, 
although they are not within the territory of Great Britain’ (per Humphreys, J., 
in R. v. Gordon-Finalayson [1941] 1 K.B. 171, 184; the other, that on a true 
interpretation of reg. 7 (2) (b) the provision that payment shall be suspended until 
the claimant returns to Great Britain seems inconsistent with the view that when 
embarked on a British ship on the return voyage to Great Britain the beneficiary 
will already have returned thereto.—JZL.J. 


PROFESSIONAL MISCONDUCT 


Waerea it is alleged that a solicitor has been guilty of professional misconduct, 
it is not sufficient to show that his conduct had been such as would support an 
action for negligence or want of skill; it must be shown that he has done something 
which can be reasonably regarded as dishonourable to the solicitor as a man and 
dishonourable in his profession. The distinczicn between professional negligence 
and professional misconduct was elaborately drawn by Lord Esher, M.R., in Re 
Cooke (1889) 5 T.L.R. 407, where the Court of Appeal, reversing a decision of the 
Divisional Court, held that conduct amounting to mere negligence, however gross, 
is not professional misconduct. Doubts as to the correctness of that view, at 
any rate in Scots lew, were expressed by the First Division of the Court of Session 
in Æ. v. T. [1949] S.L.T. 411. In that ease a complaint was made to the 
Solicitors’ Discipline Committee regarding the conduct of the respondent T., a 
country solicitor. It was found that the respondent had since July, 1947, not- 
withstanding repeated applications, failed tc produce a certain deed and other 
titles, failed to record a disposition in the Register of Sasines, and knowingly 
`- misrepresented the position to the complainer in connection with that disposition 
and its recording. The Committee reported the case to the Court under the 
Solicitors (Scotland) Act 1988, s. 27, with a finding that the respondent’s neglect 
of the interests of his client and his obstinate delay in carrying out his professional 
duties amounted to professional misconduct. At the hearing before the Court 
counsel for the raspondent contended that professional negligence, however crass, 
could never amount to professional miscondu2t, and he supported this submission 
by reference to two early English cases. This contention was rejected by the 
Court, the Lord President (Cooper) observing in the course of his judgment that 
he did ‘‘not know what the law of England was, or is, on that matter, But 
there is negligence and negligence; and-he was certainly not prepared to affirm 
the proposition that according to Scots law and practice professional negligence 
cannot amount to professional misconduct.” —L.J. 
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REVIEWS 


The Law of Contempt of Court and of Legislature. , By TEK CHAND, M.A., B.C.L. 
(Oxon), Barrister-at-Law, and H. L. Sarin, Advocate. ALLAHABAD (U.P.): 
The University Book Agency, 15B Elgin Road. Bomnay: N. M. Tripathi, 
Ltd., Princess Street, Kalbadevi Road. 1949. Second Edition. Demi 8 vo. 
Pages lxxi and 450. Price Rs. 25. 

As the pioneer treatise on the law of contempt in India this book deserves praise. 
The whole idea of contempt is borrowed from the law of England and came to 
this country with the rule of the British. In the early days of the Courts in British 
India we find flagrant abuses of the decorum of Courts, as recorded by Sir Edward 
East in his memoirs. We have by now a large number of cases and a steady growth 
of principles on the subject. There also has arisen conciousness in the people to 
uphold the dignity of the Court. It has often been said aptly that the law of 
contempt is not so much to preserve the independence of the judiciary as to 
secure the even course of justice. In the recently changed condition of India as a 
Republic the law of contempt has assumed-an added importance. In the present 
edition, the learned authors have mostly re-written the law as applicable to Courts. 
They have, in the course of fourteen chapters, dealt with the tae in its Varying 
and varied aspects. They have also added five new chapters dealing with the 
privilege and contempt of Parliament. The appendices contain a set of don’t- 
rules for journalists and forms for use in cases of contempt. This book is a com- 
prehensive treatise on the law of contempt in India. 


The Indian Registration Act (XVI of 1908). By V. V. CHITALEY, B.A., LL.B., 
Senior Advocate, Federal -Court of India, and S. Arru Rao, B.A., B.L., 
Advocate, Madras High Court, assisted by D. V. Chitaley, B.A., LL.B., Advocate, 
Nacpur : The All-India Reporter Ltd. 1949. Second Edition. Roy. 8 vo. 
Pages xv and 882. Price Rs. 25-8-0. 

THE second edition of the Indian Registration Act, 1908, in the series known 
as A. I. R. Commentaries is an improvement on the first edition. Everything 
that has been enacted directly or indirectly in the Registration and other Acts of 
the Legislature, the rules framed by the Provincial Governments, and decisions 
of Courts of final jurisdiction will be found in this comprehensive publication. 
The annotations underneath each section are well-arranged and the citation of 
decided cases is copious. 


Indian Labour Code (Central). By S. N. Bose. Cancorra: Eastern Law House, 
Ltd., P18 Ganesh Chunder Avenue. 1950. Second Edition. Demi 8 vo. 
Pages xv and 1168. Price Rs, 21. 

WE welcome this handy volume, containing as it does the multitudinous Acts 
of the Central Legislature dealing with labour. These Acts are grouped under 
the headings of factory and establishment legislation, plantation legislation, 
mining legislation, mines welfare legislation, and transport legislation. The 
subsidiary groups of wages legislation, social insurance legislation, child labour 
legislation, and industrial relations legislation bring together co-ordinate legislation 
on the subject. The appendices whichare 20 in number contain a mass ofinforma- 
tion not easily available and yet -of considerable importance. The history of 
legislative enactments, prefixed to main Acts, gives an insight into the progressive 
steps taken by the legislature to ameliorate the condition of labour. In the march 
of world events of the present times 'a country can rise or sink by its attitude towards 
labour, which after-all is its backbone. Anyone interested in problems as to labour 
can do nothing better than turn to this informative volume. 


The Trial of George Joseph Smith : Notable British Trials Series. Edited by 
Eric R. WATSON, LL.B. LONDON : William Hodge & Co., Ltd., 86 Hatton Garden, 
E.C. 1. Demi 8 vo. Pages xii and 829. Price 15s. net. 

Tis is the second edition of the trial of G. J. Smith (nicknamed ‘‘Blue-beard of 

the Bath ’’), which was held in 1918, and the first edition of which appeared in 1922, 
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He seemed to be a born criminal, and commenced his career at the age of nine. 
He was a much married man and a confirmed murderer of wives. Very often he 
married only to cheat, and sometimes even to murder innocent and inexperienced 
young women. The technique of his crime was to find out a woman of some means, 
to cajole her into marriage, to induce her to transfer her property to him by will, 
to take out insurance on her life, and finally to put an end to her life by drowning 
her in a bath-tub. He first dealt with Miss Mundy, and similarly disposed of 
Miss Burnham and Miss Lofty, securing the money belonging to the unfortunate 
girlin each case. When the account of the last murder appeared in the newspapers 
the suspicions of Miss Mundy’s relatives were aroused. The matter was placed 
in the hands of Inspector Neil, who pieced together fragments of evidence, unearthed 
the culprit, and ran him to justice. The story of the trial is faithfully told. The 
introduction sketches the incidents in the career of crime, and touches upon its 
medico-legal and psychological aspects. The story of the trial gives an insight 
into the working of the criminal mind which often dake scientific analysis. 


The Tial of Madeleine Smith: Notable British Trials Series. Edited”by F. 
TENNYSON JESSE. Lonpon: William Hodge & Co. Ltd., 86 Hatton Garden, 
E.C. 1. Epinpurca:~-12 Bank Street. 1950. Third Edition. Demi 8 vo. 
Pages xiand 413. Price 15s. net. 


Tue second edition of this interesting trial was reviewed in this Journal in its 
issue dated September 15, 1927 (Vol. XXIX, p. 141). The third edition is now 
under review. The trial took place nearly a century ago in Edinburgh. The 
central figure in the story is Madeleine Smith—a lovely woman who stooped to 
folly. Born in a respectable family in easy circumstances she fell in love with 
L’Augelier, a clerk drawing 10s. a week and aman much below her social status. 
She wrote compromising letters to him, and arranged clandestine meetings with 
him, and soon became his mistress. About six months later Madeleine received a 
suitable proposal of marriage and she tried repeatedly to break off her relations with 
L’Angelier. The latter was in no mood to let her go and threatened her with 
exposure. She was reconciled with L’Angelier. Shortly afterwards L’Angelier 
had three illnesses in quick succession, the last one of which carried him away 
with arsenic poisoning. During this period Madeleine was shown to have purchased 
arsenic from a local chemist, but there was no evidence that she transferred the 
stuff to her lover. At the same time preparations for her marriage to her fiance 
Minnoch were going on. Madeleine was -arrested and tried for the offence of 
murdering L’Angelier. The trial lasted for nine days and ended in a verdict of 
“Not proven.” Madeleine saved her life but lost all sympathy of her parents. 
Four years later she married an artist in London, and eventually mugrated to 
U.S.A., where she passed from obscurity into obscurity. The trial is noted alike 
for brilliant speeches of contending counsel on both sides, as for the excellent 
summing up of the presiding Judge. A noticeable thing throughout the trial was 
the wonderful composure of mind maintained by the unfortunate woman, which in 
no small measure helped to the result. 


A Handbook of Criminal Law. By S. Krisonamurtry,  Barrister-at-Law. 
Mapras. V. S. N. Charry & Co., Nungambakkam. 1950. Fourth Edition. 
Roy. 8 vo. Pages 888 and 226. Price Rs. 10. 


Asa eel edition of the texts of the Indian Penal Code, the Criminal Procedure 
Code, and the Law of Evidence this publication deserves mention. There are 
case notations in brief underneath some of the sections. The appendicesreproduce 
the Criminal Rules of Practice framed by the Madras High Court, the Madras 
Borstal Schools Act, the Madras Probation of Offenders Act and the Madras 
Children Act. The book will be sought after by lawyers in the State of Madras, 
and it will also appeal to lawyers elsewhere. 
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ILLEGAL AND IMMORAL DEBTS IN HINDU LAW. 


Tue Hindu law of debts has the highest antiquity and the oldest pedigree of any 
known system of jurisprudence, and even now it shows no signs of decrepitude. 
Those who wish to understand the Hindu law of debts must begin by freeing 
their minds from all previous notions drawn from Austin’s Jurisprudence. Austin 
says that every right is the creature of law and every right implies an obligation 
and a sanction; that all other rights and obligations which arise from other 
sources are merely sanctioned religiously or morally; and that such religious or 
moral rights and obligations are imperfect, as they are not armed with the legal 
sanction, or as they cannot be enforced judicially, The Hindu law of debts, on the 
` contrary, illustrates a principle that moral obligations enjoy priority as against 
legal rights and legal rights are enjoyed subject to the discharge of moral obligations. 
In the view of the ancient Hindu lawyers, the liability of one person to discharge 
debts contracted by another springs from three different grounds: (4) the religious 
duty of sons and grandsons to pay the debts contracted by their father and grand- 
father in order that they may be free from the sin of their debts; (#4) the moral 
duty of discharging a debt incurred by one whose assets have passed into the 

possession of another; and (iti) the legal duty of paying a debt incurred by one 
' person as the express or implied agent of another or as having an authority bestowed 

y Hindu law to act on behalf of another. 
DEBT : What tt means and includes. l 

A ‘debt’ is a sum of money which is now payable or will become payable in the 
future by reason of a present obligation, and has- reference to an actually existing 
debt or a perfected and absolute debt. In other words, the term ‘debt’ includes 
a sum of money due by one person to another, and which is actually payable at the 
time, as well as`a sum of money which is due, though not actually payable then. 
It must be a perfected and absolute debt, and not merely a sum of money which 
may or may not become payable at some future time, or the payment of which 
depends upon contingencies which may or may not happen: Haridas Acharjta 
Chowdhry v. Baroda Kishore Acharjta Chowdhry,) Patikandy Mammad v. Krishnan 
Nair, Tukaram Raghunath Dhote v. Bhtku Bat? Bahadurmull v. Tricumdas,* 
Brij Kumar v.Naurangt Lal,’ Venkatarama Reddiar-v. Vali Akkal,® and Lachman v. 
Jarbandhan.’ i 

In its primary sense, a debt denotes a loan arising out of contract, express or 
implied. In its wider sense, the term ‘debt’ embraces not only a contractual debt 
but also a breach of civil duty arising independent of contract, for which a suit 
would lie. Under old English law, the term was used in a narrower sense as mean- 
ing a monetary obligation resulting from an express or implied contract. In old 
Hindu law, the term ‘rina’ or debt appears to have been used in its primitive sense 
as implying a loan resulting out of contract and recoverable by suit, the contract 
being-express or implied. Modern law classes as debts not only contractual 
debts but also other obligations arising independent of contract. In the present 
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Hindu law of debts the term ‘debt’ no longer retains its primary sense but has come 
to be used in a wider sense, as including not only a contractual debt but also other 
obligations arising out of a breach of civil duty and independent of contract. The 
larger sense in which the term ‘debt’ is used in the present Hindu law of debts can 
be said to be a modern graft upon the old Hindu law where the term is used in its 
primitive import, 

Illegal and Immoral Debis: Various kinds thereof. 

Sons, grandsons and great-grandsons are bound to pay the debts incurred by 
their father, grandfather and great-grandfather except what are called illegal or 
immoral debts. The expression “illegal or immoral debts” is a compendious term 
generally used in text-books and judicial pronouncements to cover all the cases 
mentioned by the Srariti writers. The ancient texts point out the following nine 
kinds of immoral or illegal debts which the son is not bound to pay (the term son 
includes grandson and great-grandson, and the expression father includes grand- 
father and great-grandfather). 

Nine kinds. 

(1) Debts due for spirituous liquors. 

(2) Debts due for lust. 

(8) Debts due for gambling. 

(4) Unpaid fines. 

(5) Unpaid tells. 

(6) Debts for idle promises, or promises made without consideration, or made 

under the influence of lust or wrath. 

(7) Suretyship debts. 

(8) Commercial debts. 

(9) Avyavaharika debts. 

Table. 


The following table will give a better idea of the various kinds of illegal and 
immoral debts as mentioned by text-writers. 


Nine kinds of debts. Referred to by Smriti-writers. 
i ; Gautama, Kautilya, Manu, Yajnavalkya and 
(1) Debts due for spirituous liquors Brihaspatı. 
(2) Debts due for lust Kautilya and Yajnavalkya. 
nn nnn ea A e ea os | i eee eeg a eee) 
: Gautama, Kautilya, Manu, Yajnavalkya and 
(3) Debts due for gambling Brihaspate: 
(4) Unpaid fines. Gautama, Kautilya, Manu, Yajnavalkya, 


Brihaspati, Vyasa and Ush anasa. 


: Kautilya, Manu, Yajnavalkya, Brihaspati 
(5) Unpaid tolls. Vyasa and Ushanasa. 


(6) Debts for idle promises, or promises made 
without consideration, or made under! Manu, Yajnavalkya and Brihaspati. 
the influence of lust or wrath. 





(7) Suretyship debts Gautama, Kautilya, Manu and Brihaspati. 
(8) Commercialdebts _ Gautama only, 
(9) Avyavaharika debts Vyasa and Ushanasa only. 
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The list of various kinds of illegal and immoral debts as given above, it must 
be conceded, is comprehensive, but since the terms used are not accurately defined, 
there is considerable room for divergence of opinion, which we do find, reflected in 
judicial decisions. For the sake of convenience, it would be better to deal with and 
discuss the aforesaid debts separately. 

Debts due for spirituous liquors, for lust and for gambling. 

Debts due for spirituous liquors and for gambling are mentioned by Gautama, 
Kautilya, Manu, Yajnavalkya and Brihaspati, whereas debts due for lust are 
referred to only by Kautilya and Yajnavalkya. The word used by Yajnavalkya 
to denote these three kinds of debts is “Sura-Kama....Dyuta-Krita.” As for 
its meaning, Vijanensvara, the author of the Mitakshara, says :— 

“A debt which was contracted for drinking Sura, Spirituous liquor, contracted for Kama 
Lust, Gambling i.e. brought about by a defeat (in it)” 
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Unpaid fines and Unpaid tolls. 

Unpaid fines and unpaid tolls are the fourth and the fifth kinds of illegal and 
immoral debts. The words used in ancient texts to denote unpaid fines and unpaid 
tolls is ‘““Danda-Shulka.” As for the meaning to be attached to these words, we 
may refer to various commentaries :—Sarvajna-Narayana, a commentator on 


Manu-Smriti, says in his Manvartha-Vivritti that Dand is fine and Shulka is bride 
price. s 


“ofctaaaratracagenra R F | 
Sarvajna-Narayana—Manvartha-Vivritti on Manu—VUI—159. 
Kulluka-Bhatta (another commentator on Manu-Smriti) says in his Manvartha- 
Muktavali that what is to be paid as a fine is Dand, and what is to be given at a 


gate is Shulka. 
“qua aed avd yea fag 1” 
—VHI, 159. 

In Viramitrodaya, Mitra-Mishra says that Dand is fine and Shulka is bride-price 
(Viramitrodaya, I, 47). 

In the opinion of Har-Datta, a commentator on the Gautama-Dharma-Sutra, 
Dand is fine and Shulka is bride-price. As for Shulka, he says— 

“If a person has promised a fee (to the parents of a woman) and dies after the wedding, 

then that fee does not involve his son i.e. need not be paid by him (S. B. K., Vol. Il, p. 244.) 


“qa wee sire faai gear yt aga a aegea 1” 
In the view of Vivada Chandra, Dand is fine and Shulka is bride-price. 


‘coeds raaa Paat goat frarnearaqagiqearafersey 1” 
Vivada Chandra Dharma-Kosha, 
Vol. I, Part II, 1988 Edition, p. 709. 


From these opinions, it can besaid that all commentators are unanimous on the 
point that Dand means fine, and that the word Shulka is interpreted by them in 
two ways (a) toll, or (b) bride-price. 

When the word “Shulka’” means toll, there is no dispute that debts due for 
unpaid tolls are in the nature of illegal or immoral debts and that such debts are 
not binding on the sons. When, however, Shulka is interpreted to mean “bride- 
price,” “there is some conflict of opinion whether debts due for bride-price 
are binding on the son. In Bhagirathi v. Jokhu Ram Upadhia’ it was held that 
Asura form of marriage was quite common, that the purchase of a bride was quite 
common, and that it could not be held that the money which was raised was not 
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part of the expenses of a legal marriage. From the view of the commentators 
quoted above, it must be said that debts due for the bride-price are in the nature 
of immoral debts and that such debts are not binding on the son. The Allahabad 
High Court, however, has not followed this view. The Nagpur High Court on the 
contrary follows the view of the commentators. In Onkar v. Ktsansingh' payment 
was held to be not binding on the son: vide also Venkata Krishnayya v. Lakshmi 
Narayana. It is submitted that the preper view is that the debt in respect of 
bride-price must be held to be immoral, that such debt cannot be binding on the 
son, and that the view of the Allahabad High Court is not fit to be accepted. 


Debts for idle promises or promises made without consideration or made 
under the influence of lust or wrath. 


In this category we get two kinds of debts:—{1) Debts due for idle promises 
or promises made without consideration, which are referred to in ancient texts as 
““Vritha-Dana.”’ 


(2) Debts made under the influence of lust or wrath. They are referred to as 
“Kama-krodha pratisruta.” 


‘Vritha-Dana’ debts are referred to by Manu, Yajnavalkya and Brihaspati, while 
““Kama-Krodha-Pratisruta” debts are referred to by Brihaspati. 


The meaning of “Vritha-Dana” is given by commentators as follows :— 


(1) According to Sarvajna-Narayana it means promised to bards and the like. 
(Caner mey ) Dharma-Kosha, Vol. I, part ii, p. 668). 

(2) According to Kulluk Bhatta,it means ‘‘Promised to clowns and so forth” 
(Manwarth Muktavali on Manu-Smriti—VIJ, 159). 


(8) Accordingto Nandanacharya “Not for a religious purpose but to singers and 
the like” (Nandini commentary of Nandanacharya on Manu-Smriti—VUI, 159). 


(4) According to Raghavanandana “Promised in jest or to bards and the like” 
(Manwarth Chandrika of Raghavanandana on Manu-Smriti—VIII, 159). 

(5) According to Govindaraja it means “Promised to a pour-boire and the like” 
(Govindarajia of Govindaraja on Manu-Smriti— VII, 159). 


(6) According to the Mitakshara it means “Promised to rogues, bards, wrestlers 
etc...” In support of this meaning, Vijnanesvara gives a text to the effect 
that what has been given to a rogue, bard, wrestler, quack, liar, and a cheat, 
and to swindlers, itinerant singers, dancers and to thieves carries no fruit (Mitak- 


shara II, 47). 3 
qaa qiio RAT | 
“sd ffa ace a add frad TS | 
qea sd Wale fropeq N 
—3ft HUNT | 
S Mitakshara 2/47, 


; i due under the influence of lust or wrath are explained by Katyayana as 
ollows :— 


“A debt due to lust is one promised orally or in writing to a woman who is another’s wife- 
Where after causing injury or having caused destruction of property through anger, what is 
promised by way of passification, should be known as a debt incurred through wrath. f 


fofas ale td qA | 
qeyafera aq Raq aga amA N 
wa Rai wars Aag faa g | 
- Set giel rq freq AEF grt on 
(quoted in Smriti-Chandrika, Vyavahara-Kanda—p. 170.) 


1 [1910] A. T. R. Nag. 282, 2 (1908) I. L. R. 82 Mad. 183, v.n. 
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Suretyship debts. 

Ancient text-writers and commentators have discussed the subject at great 
length, and having regard to that discussion it is proper that this subject should be 
discussed in a separate article. For the present, suffice it to say that according 
to Brihaspati there are four classes of sureties, namely: (1) Sureties for appearance; 
(2) Sureties for honesty or confidence, (8) Sureties for payment of money lent, 
and (4) Sureties for delivery of goods or ‘articles ; that in respect of the first two 
kinds, the sons are not liable, and the obligation is purely personal to the sureties ; 
and that in respect of the last two kinds, that is sureties for payment of money or 
for delivery for goods or articles, the sons are liable. 


Commercial debts. 
Commercial debts are referred to by only Gautama who says :-— 


Rrra RR RANET T garrearaàg: l 
(Gautama Dharma Sutra, 12/88) 

“The sons shall not be made to pay surety money, trade debts, debts due to gambling or 
drinking or fines.” 

Mayne says that when Gautama refers to the father’s commercial debts as not 
being repayable by the son, he is certainly not referring to the debts incurred 
in the usual course of carrying on a business or trade, but evidently to sums 
borrowed for speculative and hazardous ventures, involving something like gamb- 
ling. (Mayne’s Hindu Law, 10th edn., page 409). 

I think that if the word “‘Vanik-Shulka”’ be taken as one word, there is absolu- 
tely no difficulty, for merchant’s tolls are not binding on the son. If, however, 
the word Vanik-Shulka‘be taken as two different words, then the word Vanik has 
reference to commercial debts. Having regard to the following view of Gautama— 

‘The additional (occupations) of a Vaisya are, agriculture, trade, tending cattle, and lending 
money at interet” (Gautama X, 40). 

I think that when Gautama says that the father’s commercial debts need not be 

repaid by the son, he is referring not to the debts incurred in the course of carrying 

on trade in one’s own country, but he is referring to debts contracted in a foreign 

oom I am supported in my view by the commentaries of Har-Datta and 
ari. 

Har-Datta, the commentator of Gautama, explains the term ‘commercial debts’ 
as follows :— 

“If @ person has borrowed money from somebody on the condition that he is to repay the 
principal together with the gain thereon, and if he dies in a forelgn country, while travelling in 
order to trade, then that money shall not be repaid by the gon.” (S.B.E., Vol. II, p. 244). 

Maskari, another commentator of Gautama, explains commercial debts as 
under :— 

“If a person has borrowed goods from another after having promised to pay the price thereof, 
and if he goes to a foreign country for carrying on trade and dies there, then that debt need not be 
paid by the son, i.e. that debt shall not involve the son.” 


afr arfrsafafrd dere: 1 rar qed aair fera werf gare 
` get Aa aeai maa war faa, gtr aani wa wafer 


array great a nafea: 1 
(Maskari Bhasya, Dharma-Kosha, Vol. I, part ii, p. 678.) s 


Having regard to the case-law, it may be said that the text of Gautama in 
respect of commercial debts is obsolete ānd that commercial debts cannot 
be called illegal and immoral debts: Rajagopal -Pillai v. Veeraperumal Pillai, 
Annabhat Shankarbhat v. Shivappa Dundappa,* Bal Rajaram Tukaram v. Maneklal 
ee Mulchand v. Jatramdas,* and Pirthi Singh Jowala Parshad v. 

am Chand.® 


1 (1927) 53 M. L. J. 282. s.c. 34 Bom. L. R. 55. 3 
2 (1928) I. L. R. 52 Bom. 876, 3 4 (1984) 87 Bom. L. R. 288. 


s.c. 80 Bom. L. R. 539. 5 (1985) I.L. R. 16 Lah. 1077. 
8 (1981) I. L. R. 56 Bom. 86, ; 
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Avyavaharika debts. 


As for the word ‘Avyavaharika’ there is a formidable forest of interpretations 
suggested by commentators, scholars and Judges. 

. (1) Apararka (commentator on Yajnavalky -Smriti II, 47) explains the term 

as “‘Na-Nyayyam. not righteous or proper.’ 

e ea) Smriti-Chandrika explains the expression as “ Saurikam” (incurred for 
drinking). (Smriti-Chandrika, Vyavahara-Kanda, p. 170). 

(8) Viramitrodaya (II, 47) says that “ Na-Vyavaharikam” is what is excluded 
by Jaw, such as that which was caused to be entered into under compulsion. 

(4) "Balambhatti (II, 47) explains the expression as ‘‘Na-Kutumbapayogi” 
(Not for the benefit of the famil y). 

(5) Vivad-Chintamani says "that ‘"Na- Vyavaberieun® is ‘“Vyavahar-Bahish- 
kri ”, Le. what is opposed to the ordinary conduct of a person (vide Dharma- 
Kosha, 1988 edn., Vol. I, part II, p. 714). 

(6) According to Colebrooke the expression means “Any debt for a cause 
repugnant to good morals” (Digest I, 211). 

(7) According to Rao Saheb V. N. Mandalik, it means—‘‘Not proper” (the 
Vyavahar-Mayukha and Yajnavalkya by Rao Saheb V. N. Mandalik, p. 118). 

(8) Dr. Jogendranath Bhattacharya in his commentaries of Hindu law 
(2nd edn., p. 247) adopts the self-same interpretation as that of Rao Saheb Mandalik. 

-(9) In Durbar Khachar v. Khachar Harsur, Knight and Chandavarkar JJ. 
say that the expression means more than illegal and immoral, that under the text, 
the son is not liable for debts which the father ought not, as a decent and respectable 
man, to have incurred ; that the son is answerable for the debts legitimately incur- 
red by his father and not for those attributable to his failings, follies or caprices. 

(10) The aforesaid interpretation does not appear to have met with the approval 
of Scott C. J. and Shah J. in two later Bombay cases—Ramlerishna Trimbak v. 
Narayan? and Hanmant Kashinath v. Ganesh Annaji.8 

(11) Sadasiva Iyer J. in Ven pe teed Naidu v. Ramananddhan Chetty’ does not 
approve of the interpretation of Knight and Chandavarkar JJ. and explains the 
term as a debt which is not supportable as valid by legal arguments and on which 
no right could be established in the creditor’s favour in the Court of Justice. 

(12) According to the Calcutta High Court (Mookerjee J.) the expression means 
no more than a debt which is not lawful, useful or customary : Chhakauri Mahton 
v. Ganga Prasad.’ 

(18) In Ramasubramania v. Shioakami Ammal? Venkata Subba Rao J. says 
that as deduced from the cases, which have refused to recognize the narrow inter- 
pretation of the Bombay High Court, the right meaning may be said to be “grossly 
immoral or flagrantly unjust.” He further says (p. 848) :-— 

“No case has said, in so many words, that this is the true meaning ; but this interpretation 
alone furnishes the key to the proper understanding of the decisions. I am prepared to hold 
that this is the correct construction.” 


(14) According to the Allahabad High Court, the expression means “repugnant, 
to good morals.” In Brij Behari Lal v. Phunni Lal’ it is held that the trend of 
authority is in favour of the view that a debt which is repugnant to good ‘morals 
is an avyavaharika debt, and in such cases it will be the duty of the Court to decide 
whether or not the debt in question is repugnant to good morals. 

(15) According to the Oudh Chief Court, avyavaharika debt means a debt 
not supportable as valid by legal arguments, and on which no right could be 
established by the creditor in a Court of Justice, whereas according to the Lahore 
High Court, avyavaharika debt means a debt which is “not lawful, usual, or 
customary”: Mohammad Ali v. Jhao Lall and: Widya Wanti v. Jat Dayal.® 


1 (1908) I. L. R. 82 Bom, 348, 5 (1911) 1. L. R. 39 Cal. 862. 
s. €. 10 Bom. L. R. 297. 6 [1925] A. I. R Mad. 841. 

2 (1918) I. L. R. 40 Bom. 126, 7 Hoge! A. I. R. AU. 877 
s.c. 17 Bom. L. R. 955. 8 (1928] A. 1. R. Oudh 10, 

3 (1918) I. L. R. 43 Bom. 612, l ' g.c.40. W, N. 1069 
s.c. 21 Bom. L, R. 485. @ [1982] A. 1. R. Lah. 541 

4 (1912) I. L. R. 87 Mad. 458. : 
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(16) According to Girish Chandra Tarkalankar “‘avyavaharika” means “not 
necessary for life.’ 


Proper interpretation. 

From the various definitions and interpretations of the word ‘avyavaharika,’ 
we find that all writers notably agree on the point that the term has reference to 
some standard of moral conduct, the difference being in the height and degree of 
immorality_or moral turpitude. From the various and numerous cases, which are 
apparently not in harmony with one another, we get, however, one principle which 
is firmly established that a debt incurred by the father in circumstances which 
would render him criminally liable is an avyavaharika debt for which the son is 
not liable. As interpreted in Durbar Khacharv. Khachar Harsur* an avyavaharika 
debt would mean a debt which the father ought not, as a decent and respectable 
man, to have incurred. This view of the Bombay High Court, which may cover 
cases involving a slight lapse from strict rectitude, was not accepted in the later 
Bombay cases. The trend of decisions is now to accept the view of Colebrooke 
which says that avyavaharika debt is a debt for a cause repugnant to good-smorals. 
The Judges, however, are not thoroughly satisfied with the rendering of Colebrooke. 
Every Judge wants to add something of his own to make the meaning of Colebrooke 
sufficiently clear. Having regard to the well established principles, and the 
—— views, I think that the definition of avyavaharika debt can be given as 
under : 


_ Not Avyavaharika debt Avyavaharika debt. 
i | 
A B C 
A debt which the father A debt for a cause re- A debt incurred by the 
ought not, as a decent pugnant to good father in circumstances 
and respectable man, morals, which render him crimi- 
to have incurred. nally hable. 


There are three kinds of debts. Of these three debts the debt (A) that is a 
debt which the father ought not, as a descent and respectable man, to have incurred, 
is on one extreme, while the debt (C) that is a debt incurred by the father in 
circumstances which would render him criminally liable is on the other extreme. 
In between these two debts we get the debt for a cause repugnant to good morals 
(i.e. debt B). Now if a debt falls between (A) and (B), it is not an avyavaharika 
debt, while if a debt falls between (B) and (C) it is an avyavaharika debt. In the 
light of this definition, J think, much conflict, which is apparently formidable, 
can be set at rest. ; 


Illustrations. ‘ 


The definition as proposed above can be illustrated by several cases : 

(1) Debts which are imprudent or unreasonable, or debts contracted for 
needless and wasteful litigation. would fall between (A) and (B). Such debts 
cannot be called avyavaharika debts, and the sons would be bound by such debts : 
Khalilul Rahman v. Govind Pershad® and Nand Kishore v. Kung Behari Lal.4 

(2) Debts contracted by the father for the expense of defending himself in suits, 
or debts arising from the father’s liability for mesne profits, or debts involving 
costs awarded by the Courts against the father who was not successful in the suit 
or proceeding, would fall between (A) and (B), and would, therefore, be not avya- 
vaharika debts—the sons in such cases would be liable: Sumer Singh v. Liladhar,’ 
Hanumat v. Sonadhari, Peary Lal Sinha v. Chandhi Charan Sinha,’ Rama- 
subramania v. Shivakami Ammal? and Prayag Sahu v. Kost Sahu.® 


1 Quoted in Chhakauri Mahlon v. Ganga & (1911) 1. L. R. 83 All. 472. 


Prasad, (1911) I. L. R. 89 Cal 862. 6 [1920] A. 1. R. Pat. 708. 
3 (1908) I L. R. 32 Bom. 848, 7 (1906) 11 C. W.N. 168 
s. c. 10 Bom. L. R, 297. - 8 [1925] A. I. R. Mad. 841 
3 (18692) I.L R. 20 Cal. 828. 9 (1910)11 C. L. J. 599. 


4 [1988] A. 1. R. All. 308. 


s " 
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(8) Where, however, a father bribed a widcw to induce her for adopting his son, 
or where a father brought a suit for a claim which was false to his knowledge and 
where (the suit was in forma pauperis) he was ordered to pay costs of the Govern- 
ment, such debt would fall within (B) and (Ci and would be avyavaharika debts. 
In such cases the son would not be lable: Shri Sitaram Pandit v. Shri Harihar 
Pandit! and Ramatengar v. Secretary of State.? 

(4) Ifa father has incurred a debt to pay‘a fine inflicted on him for a criminal 
offence, such debt would clearly fall between (E) and (C)and would be avyavaharika 
debt. The son would not be bound by such debt: Savumian v. Narayanan 
Chettiar? and Said Ahmad v. Raja Mahesh Pratap Narain.4 

(5) Where a decree for damages is obtained against the father for false impri- 
sonment or for malicious prosecution or for dezamation or assault, such debt would 
fall between (B) and (C) and would clearly be an avyavaharika debt. In such 
eases the son would not be bound: Sunderlal v. Raghunandan Prasad® and 
Raghunandan Sahu v. Badri Teli.® 


= Privy Council Cases. 


From the case of Toshanpal Singh v. District Judge of Agra? it can be said that 
the following principles are established : 

(i) The son is not lable for a debt incurred by the father liable to a criminal 
prosecution. 

(ii) The son is liable for money for which tae father has to 
civil capacity. 

Another case of the Privy Council is Hemraj alias Babulal v. Khem Chand,’ 
from which the following principles can be deduced : 

(a) The duty cast upon the son being reliious or moral, the character of the 
debt should be examined from the standpoint cf justice and morality. 

(b). The examination of the nature or character of the debt should be made 
with reference to the time when it originated, in other words, when the liability 
was first incurred by the father. 

(c) If, on such examination, it is found that at its inception thé debt was not 
tarnished or tainted with immorality or illegality, then it must be held that it 
would be binding on the son. 

(d) Therule is not rigid, but has to be applied with reference to the circum- 
stances of each case. 

(e) When a particular debt is called into question, it will be the duty of the 
Court to examine its nature in the light of the principles mentioned above which 
are not exhaustive, but only basic, and to see whether in the circumstances, it is of 
the kind which will give exemption to the som from the hability of paying it, on 
the ground that it is repugnant to morals, i.e. avyavaharika. 


account in a purely 


Madras and Calcutia Rules. ~ 


In Ramasubramanta v. Shivakami Ammal? Venkatasubba Rao J. suggested 
the following two rules: 

(a) If the debt is in its inception not immoral, subsequent dishonesty of the 
father does not exempt the son. 

(b) Itis not every impropriety or every lapse from conduct that stamps the 
debts as immoral. The son can claim immunity only when the father’s conduct is 
utterly repugnant to good morals, or is grossly unjust or flagrantly unjust. 

It may be said that the first rule given above is approved by the Privy Council 
in Hemraj v. Khem Chand subject to the condition that the rule is not rigid, but to 
be applied with reference to the circumstances of each case. 


1 (1910) I. L. R. 35 Bom. 169, @ [1988] All. 380. 

s,c. 12 Bom. L. R. 910. y hoab Le B 56 All. 548, 
2 (191C) 20 M. L. J. 89. ” s. €. L. R. 61 I. A. 850. 
3 ee ee 8 (1943) L. R. 701. A. 171, 
4 [1982] A. I.R. Oudh 255. s.c. 40 Bom. L. R. 503. 
5 (1923)1. L. R. 3 Pat. 250. 9 [1925]A. I. R. Mad. 841. 


t 
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As regards the second rule, it may be remarked thatthe adverbs used therein 
strengthen the rule to a degree higher than what is necessary. 

In Chakaurt Mahton v. Ganga Prasad! Mookerjee J says (p. 872): 

. Where the taking of the money itself is not a criminal offence, a subsequent misappro- 

ee by the father cannot discharge the son from his liability to satisfy the debt; but the 

position is different if the money has been taken by the father and misappropriated under 
circumstances which render the taking itself a criminal offence.” 

These observations do not, in my opinion, conform to the view of the Judicial 
Committee in Toshanpal Singh v. District Judge of Agra. In that case the sons 
were held not liable, because at the moment of the misappropriation the father 
hed fulfilled his duty, and there was no accrual of the right of action for recovering 
the amount against the father. Their Lordships held ‘that debts which 
involved the father into criminal liability, would certainly fall within the 
classification of exempted debts. It may be remarked that the qualification intro- 
duced by Mookerjee J. in Chakauri Mahton v. Ganga Prasad is artificial and does 
not conform to the view of the Privy Councilin Toshanpal Singh’s case. It may 
also be remarked that that qualification derives no support whatsoever from the 
texts of Hindu law on the point of illegal, immoral or avyavaharika debts. 

(Note: For recent cases on the point of illegal and immoral debts: vide Hiradas 
Narayandas v. Jagannath Lachmandas,? Shankar Rao v. Kamtaprasad Agrawal, 
and Ramrao v. Dattadayal.*) 


No prevention. 

It is specially to be borne in mind that the son’s liability for the personal debts 
of his father is, under Hindu law, based not upon the ordinary rule of agency, nor 
upon the father being the head of the family, but-upon a moral and religious duty 
of the son to pay the debts of his father. Legally speaking, a son under Hindu law 
is not obliged to pay illegal and immoral debts contracted by his father; but it 
has to be remarked that if a Hindu son, placing too much stress upon his pious 
obligation, is willing to pay all the debts of his father, legal or illegal, moral or im- 
moral, without enquiring into their character, there is nothing to prevent him from 
doing so. Perhaps that may be regarded by some Hindus as the highest form of 
filial duty; the act being calculated, according to Hindu notions, to exonerate the 
father from the evil consequences of his debts. 

Ram KespHay RANADE, LLM. 


THE JUDICIAL SYSTEM OF ENGLAND AND WALES.* 


THERE is in England no Ministry of Justice, nor is there.any judicial profession 
as understood in most other countries. So far as the administrative side of Justice 
is concerned, the functions of a Minister are exercised by the Lord Chancellor in 
civil matters and by the Home Secretary in criminal matters. Judges in England 
are chosen from the ranks of working barristers, either by the Crown on the advice 
of the Prime Minister or the Lord Chancellor, or by | the Lord Chancellor himself, 
according to rank. 

Since 1701, Judges of the Supreme Court of J dicabare (the Court of Appeal and 
the High Court of J ustice), once appointed, are removable only on a petition from 
both Houses of Parliament. The independence of the Judiciary is, therefore, 
unassailable. Neither executive, legislative or administrative power can influence 
it. The claim, if somewhat hackneyed, is none the less true, and it is one of the 
country’s proudest boasts. The forfeiture of this independence is highly unlikely, 
if only because the Englishman, assertive of his rights and nurtured in the common 
law, rather enjoys the occasional spectacle of authority being put in its place by 


tL (1911) I. L. R. 89 Cal. 862. in Northern Ireland slightly) from that of 
2 045] A. I. R. Nag. 204. England and Wales. All four, however, 
8 rae A. I. R. Nag. ae come under the final jurisdiction of the House 
-4 0484 A.J. R. Nag. 3 of Lords (sitting in a judicial and not legislative 


*The judicial systems ol Scotland and capneity). 
Northern Ireland er (in Scotland greatly, 


~ 
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that law. ‘The natural impulse of the Englisk people is to resist authority,’ wrote 
Walter Bagehot, nineteenth-century economist and essayist. 

The Lord Chancelior. At the head of the Judicature stands the Lord Chancellor. 
This is logical and natural. The King is the fount of all Justice and the Chancellor 
is his immediate deputy. Usually a highly-vlaced cleric, he was traditionally 
the ‘Keeper of the King’s Conscience.’ The. ord Chancellor today is appointed 
by the Crown on the recommendation of the Prime Minister. The appointment is 
political, carrying membership of the Cabinet and theSpeakership of the House of 
Lords. This, of course, entails resignation should the Government fall. The 
Lord Chancellor is highly paid. He receives £10,000 per annum, £6,000 of this as a 
Judge, and £4,000 as Sneaker of the House of Lords. 

The Law Lords. Sitting with the Lord Chancellor in the House of Lords are nine 
Lords of Appeal in Ordinary, commonly called Law Lords. They are appointed 
by the Crown on the recommendation of the Prime Minister, and given peerages 
for life with a salary of £6,000. Members of the Judiciary or outstanding barristers 
are the source of recruitment. As the final judicial authority for the whole United 
Kingdom, the body of Law Lords always contains some Scottish representatives. 

In addition to the Lard Chancellor and the Law Lords, ex-Lord Chancellors and 
ex-Judges who happen to be peers are also entitled to sit. 

The Lord Chief Justice. The Lord Chief Justice is head of the King’s Bench 
Division of the High Court of Justice and next in rank to the Lord Chancellor, 
although the Law Lords sit in a superior, indeed the final, Court so far as the 
United Kingdom is concerned.* He is appointed by the Crown on the recommen- 
dation of the Prime Minister. His salary is £8,000 per annum. 

The Master of the Rolls. The Master of the Rolls is holder of an ancient title. 
Once a keeper of the State Records (or Rolls) he became the deputy of the Chancel- 
lor, or Vice-Chancellor. The Public Records Act of 1838 restored him in his dual 
function. Today he is head of the,Court of Appeal with a salary of £6,000. He 
is appointed by the Crown on the recommendation of the Prime Minister. 

The Lords Justices of Appeal. Sitting with the Master of the Rolls are eight 
Lords Justices of Appeal (not to be confused with the Lords of Appealin Ordinary). 
In addition, the Lord Chancellor, the Lord ‘Chief Justice and the President of the 
Probate, Divorce and Admiralty Division of the High Court of Justice are ex 
officio members of the Court of Appeal. The Lords Justices are appointed by the 
Crown on the recommendation of the Prime Minister and are paid a salary of 

£5,000. 
`~ The Judges of the High Court of Justice. Receiving the same salary as the Lords 
Justices of Appeal, £5,000, and appointed by the Crown on the recommendation of 
the Lord Chancellor, are thirty-one Judges of the High Court, who, with the Lord 
Chancellor, the Lord Chief Justice and the President of the Probate, Divorce and 
Admiralty Division comprise the High Court of Justice. This is divided into 
three Divisions, Chancery (the Lord Chancellor and five Judges), King’s Bench 
(the Lord Chief Justice and nineteen Judges), and Probate, Divorce and Admiralty 
(the President and seven Judges). The President of the last-named Division, 
like the Lord Chancellor and the Lord Chief Justice, is appointed by the Crown on 
the recommendation of the Prime Minister. He receives a salary of £5,000. 

The County Court Judges. There are sixty-two County Court Judges, appointed 
by the Lord Chancellor and removable by him. Their salary is £2,000 and they 
must be practising barristers of at least ten years’ standing. Once appointed 
they can devote themselves to the perfecting of their office unimpeded by hopes of 
promotion, which is so rare as to be negligible ; only three cases have been re- 
corded. It should be realised that a County Court Judge, despite the financial 
limitations of his jurisdiction and the fact that he does not try criminal or matri- 
monial matters, has probably a wider range of subjects on which to adjudicate than 
his brother in the High Court, where there is greater opportunity for specialisation. 


“Certain Appeals from the Commonwealth. by the Judicial Committce of the Privy Ceuneil. 
and all Appeals from the Colonies, are heard 


a 
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The High Court Judge has several colleagues, and it is only natural that such a 
tendency should exist. The County Court Judge, having no colleague, must 
cover the field by himself. This fact, coupled with the absence of promotion, 
therefore, ensures a catholicity of outlook to the County Court Judge. 

The Recorders. Certain Boroughs have a Court of Quarter Sessions and employ 
a barrister as Recorder. This office is a part-time one, and outside his judicial 
duties the Recorder maintains his practice at the Bar, though not, of course, within 
the Borough where he sits. He is appointed by the Home Secretary. The salaries 
of Recorders are paid from local funds and vary accordingly. The Recorder of 
London, however, with the Common Serjeant, holds a full-time office, sitting at the 
Central Criminal -Court (the Old Bailey). Here three or four Courts are held 
simultaneously, the others being presided over by a Judge or Judges of the High 
Court in rotation. The Central Criminal Court is, in reality, the London Assizes, 
with the difference that it is in almost permanent session instead of three or four 
times a year. The Recorder of London and the Common Serjeant are appointed 
by the Lord Chancellor and are paid salaries of £2,500 and £2,000 respectively. 

Metropolitan Magistrates and Stipendiary Magistrates. In London and some 
sixteen provincial cities, the Courts of Summary Jurisdiction are presided over by 
paid Magistrates known in London as Metropolitan Magistrates and in the provinces 
as Stipendiary Magistrates. In all cases they are paid full-time professionals ap- 
pointed by the Home Secretary, and they must be practising barristers of at least 
seven years’ standing. While holding office they cannot return to practice. Their 
salary in London is £2,000 (£2,800 for the Chief Magistrate) which is paid out of the 
Exchequer. In the provinces the salary varies and comes from local funds. 

The Justices of Peace. Lastly, and uniquely, come the Justices of the Peace, 
unpaid lay Magistrates who function at Petty Sessions, and at Quarter Sessions (apart 
from those in Boroughs), throughout the country. In all they number about 
19,000, of whom some 16,800 (18,100 men and 8,700 women) are on the active list. 
Included ir this total are the ew officio justices, the majority being mayors of bor- 
oughs and the chairmen of county and district councils. For Juvenile Courts 
there is a special panel of Magistrates. Justices of the Peace are appointed and 
removable by the Lord Chancellor (except in Lancashire, where these functions 
are performed by the Chancellor of the Duchy of Lancaster) on the advice of the 
Lord Lieutenant of the County. He, in turn, is assisted by an advisory committee. 
In boroughs there is a separate advisory committee. At the age of 75, Justices 
are transferred from the active list to the supplemental, which renders them 
virtually non-effective.—B.I.S. ` 


STANDING ORDERS UNDER CHAPTER VII OF THE 
BOMBAY INDUSTRIAL RELATIONS ACT, 1946. 


CHAPTER VII of the Bombay Industrial Relations Act, 1946, under the caption 
‘Standing Orders’ raises some important questions of academic interest which in 
time to come may form the subject matter for judicial interpretation by the Labour 
Tribunals. I shall analyse in brief the relevant provisions before formulating the 
questions and inviting views thereon. 

The whole subject matter regarding Standing Orders is dealt with bv sections 
85 to 41, 128(2) (s) and rules 48 to 50 framed under s. 128 and schedule I to 
the Act. 

Section 85 provides that every employer shall submit to the Commissioner of 
Labour draft Standing Orders regulating the relations between him and his employ- 
ees with regard tò industrial matters in schedule I. Sub-sections 2, 3, and 4 pres- 
cribe procedure for the Commissioner to settle the Standing Orders and their com- 
ing into operation after being recorded by the Registrar. Sub-section 5 provides 
that the Provincial Government may notify Model Standing Orders for an Industry 
to apply to undertakings therein until the Standing Orders in respect of such under- 
takings come into operation. 

Section 86 provides for an appeal to the Industrial Court against the order of the 
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Commissioner and empowers that Court to confirm, modify, add to, or alter the 
Standing Orders. 

Section 87 provides for a review of the ordes of the Industrial Court in appeal 
under section 86. 

Section 88 provides that no alteration shall be made for a period of one year from 
the date of coming into operation, in any Standing Orders settled under any of the 
foregoing provisions except by way of a regulay appeal or in review. Sub-section 2 
thereof provides for achangein the Standing Orders finally settled by an application 
by either party tc the Commissioner of Labou after the expiry of one year from 
the date of their coming into operation. 

‘Section 40 provides that Standing Orders so settled and model Standing Orders 
under section 85(5) shall be determinative of the relations between the employer 
and the employee in regard to all the industrial matters specified in Schedule I. 

Section 41 excludes the operation of Standing Orders Act 1946 to those industries 
to which this we applies. 

Section 128(2) (s)empowers the Provincial Government to make rules for the man- 
ner of submitting draft Standing Orders and the manner of consulting representatives 
under section 85(2). 

Rules 48 to 50 framed by the Provincial Government under section 128 of the 
Bombay Industrial Relations Act prescribe the mode of submitting draft Standing 
Orders and also the manner of consulting representatives, etc. 

Now, Schedule I to the Act enumerates certain industrial matters in respect of 
which only Standing Orders are to be framed, under section 35 and no other mat- 
ters. These industrial matters cover only 12 subjects and it is necessary to set 
them out in detail. 

1. Classification of employees, e.g. permarent, temporary, apprentices, pro- 
bationers, badalis, ete. 

2. Manner of notification to employees of periods and hours of work, holidays, 
pay-days, and wage-rates. 

8. Notice to be given to employees of starting, alterations, or discontinuance of 
two or more shifts in a department or departments. 

4. Closure or reopening of a department or a section of a department or the 
whole of the undertaking. 

5. Attendance and late coming. 

. 6. Leave: Conditions, procedure, and authority to grant. 

7. Holidays: Procedure and authority to grant. 

8. Liability to search and entry into premises by certain gates. 

9, Temporary stoppages of work, including playing off, and rights and liabilities 
of employers and employees arising therefrom. 

10. Termination of employment: Notice to de given by employer and employee. 

11. Suspension cr dismissal for misconduct, suspension pending inquiry into 
alleged misconduct and the acts or omissions which constitute misconduct. 

12. Means of redress for employees against unfair treatment or wrongful ex- 
action on the part of the employer or his agent cr servant. 

Such, in brief, is the scheme of the chapter. It will also be convenient to consi- 
der the model Standing Orders for Banking Industry notified in the Bombay Gov- 
ernment Gazette dated October 20, 1948, published at p. 4686 a, Part I. 

In view of this position of the law the following points arise for consideration :— 

(i) Whether the employer and his employee cannot enter into a contract of 
service on terms other than those specified in the Standing Orders in view of sec- 
tion 40. 

(ii) Whether any custom or usage can override the provisions of Standing 
Orders. 

(iii) Whether the Standing Orders framed in respect of matters not strictly 
covered by the Schedule are to be deemed as determinative in respect of those 
matters. 

(iv) If not, whether they are ‘ultra vires.’ 

(v) Whether the employer can inflict a kind of punishment for misconduct other 
than the one enumerated in the Standing Orders. 


` 
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(vi) Whether the Standing Orders can introduce a kind of punishment for mis- 
conduct not specified in the Schedule. 

(vit)- Whether the provisions of sections 86, 87, and 88 do hot apply to Model 
Standing Orders under section 85 (4). 

(viii) Whether the employer cannot introduce any rules of discipline or pro- 
cedure other than those in the Standing Orders for the enforcement and administra- 
tion of Standing Orders. If not, whether they constitute a change. 

The law in respect of Standing orders is itself in its infancy as at best it dates 
back to 1988 when the Bombay Industrial Disputes Act appeared on the Statute 
Book and judicial interpretations or expert views on this subject are not much 
available. 

«=  Poinis Nos. 1 and 2: Point No. 1 is rather of some importance; for if it is answered 
in the affirmative, it takes away an important right of freedom of contract of a 
“person, and if answered in the negative, it exposes a needy party to therisk of being 
forced into a contract in supercession of the Standing Orders thus depriving him 
of the protection afforded by the Standing Orders which is a creation of law. In 
view of the clear and mandatory provisions in section 40 which declares that Stand- 
ing Orders shall be determinative of the relations between the employer and em- 
ployee in regard to all matters specified in Schedule I, it is submitted that the part- 
ies cannot enter into a contract in supercession of the Standing Orders. It is 
noteworthy that there is no reservation whatsoever in favour of private agree- 
ments, contracts, custom, or usage. Offer and acceptance of service by an employ- 
er and employee respectively impliedly carries with it the offer and acceptance of 
the terms of contract of service enumerated in the Standing Orders; and any 
terms in supercession thereof will be null and void; and unenforceable. Again 
the position of an employee employed before the Standing Orders come into opera- 
tion is rather interesting. If there be any contract of service in his case, the question 
will be whether it is substituted by the Standing Orders or whether it remains in- 
tact and unaffected. Now the term “Employee” as defined in the Act, and which 
definition will also hold good for the purposes of the Standing Orders, is wide enough 
to include those already in service, before the Act or the Standing Orders come into 
operation, and section 40 of the Act fixes such an employee also within the fold of 
the Standing Orders which alone determines his relations with his employer. His 
original terms of contract must, therefore, be deemed to be substituted by the Stand- 
ing Orders and he must be deemed to have entered into a contractio novo enforced 
on him by the statute. This is the only possible view as there is no reservation 
saving such contracts. This answers also point No. 2. However it appears exist- 
ing customs and usages not contrary to Standing Orders are saved by implication 
by item No. 7 in schedule II, but neither custom nor usage can stipersede the Stand- 
ing Orders. In this view of the question it is submitted that Standing Order No. 27 
of the “Model Standing Orders” for Banking Industry notified by the Government 
in the Bombay Government Gazette at p. 4686 A, Part I, dated October 20, 

1948, is wlira vires, inasmuch as it provides that— 
‘Nothing contained in these Standing Orders shall operate in derdégation of any law for the 


time being-in force or the prejudice of any right under an agreement or contract of service, 
custom, usage or award applicable to the Bank.’ 

Points Nos. 3, 4,5 and 6: These points can be conveniently dealt with together. 
Section 85 and 40 of the Act seek to regulate the relations of employer and the 
employee with regard to industrial matters mentioned in schedule I. Now turn- 
ing to schedule I, it will be noticed that none of the items save item No. Iis ‘ejusdem 
generis? Each item enumerates the class of matters in respect of which alone 
Standing Orders are to be framed. For instance under item No. I, Standing Orders 
relating to the various classification only are to be framed and none else. In this 
respect Standing Order No. 4 of the modél Standing Orders for Banking Industry 
which requires a written order to be given to the. employee at the time of his appoint- 
ment, confirmation or promotion is clearly beyond the scope of item No. 1 of sche- 
dule I. The “e. g.” enumerates the kinds of classes of employees and the ‘ete,’ 
- enables the number of similar classes to be added. . Beyond there is nothing in 
the item which requires the. formalities to be prescribed. Similarly Standing 
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Order No. 22 which prescribes punishments for misconduct includes ‘warning or 
censure’ and ‘fine’ in clause No. 1, b and ¢ thereof. It is clearly beyond the ambit 


of the schedule and tae only kinds of punishment contemplated by the schedule . 


in itern No. 11 are ‘suspension and dismissal’. It is submitted that the schedule 
to an Act is part of the enactment itself and it has to beconstrued as any other sec- 
tion of an Act. So any Standing Order prescribing the punishment other than 
suspension or dismissal for misconduct is illazal and ultra vires. An employee can 
therefore successfully challenge any punishment other than those prescribed in the 
schedule. Clearly therefore any punishment not incorporated in the Standing 
Orders, save those provided by any other Act, is illegal. An employer therefore 
cannot seek to reduce the wages of his employee as a measure of punishment. It 
is doubtful whether the punishment by way of fine, though not provided by the 
schedule, can be inflicted under the Paymentof Wages Act. It is submitted that 
the Payment of Wages Act is a special enactrrent and the absence of a provision in 
the Bombay Industrial Relations Act cannot qualify. that Act unless specifically 
provided for. So a fine under the Payment cf Wages Act may be inflicted in the 
manner and for the purposes enumerated therein, but not for any misconduct 
under Standing Orders. 


= Point No. 7: It will be noticed that Model Standing Orders in respect of an 

industry, if any, nctified in the official Gazette by the Provincial Government shall 
apply to an undertaking until its own Stand:ng Orders are settled in due course. 
From the wording of clause 5 of section 35, it appears that it isnot obligatory on the 
Provincial Government to notify Model Standing Orders for any industry, but it is 
equally true that if such Standing Orders are notified, they apply automatically 
to an undertaking in an industry in respect cf which no Standing Orders are in 
operation. It appzars from the wording of sections 86 to 89 that Model Standing 
Orders are placed on a different footing than those settled under section 85(2). 
Section 86 speaks of appeals to the Industrial Court from the Standing Orders 
settled by the Commissioner of Labour and any aggrieved party may move the 
Court. But the subject matter of Model Orders, though affecting the contractual 
relations between the employer and the emp-_oyee, being the concern of the Pro- 
vincial Government, no provision for appeal, review or alteration is made, as clearly 
the provisions of sections 86 to 89 apply to the Standing Orders “settled’’, and as the 
Model Standing Orders cannot technically be said to be ‘settled’, they are taken 
out of the ambit of sections 86 to 89. Any party aggrieved by the Model Standing 
Orders had no remedy by way of appeal or review or any application for modifica- 
tion, Presumbly the period of operation of the Model Standing Orders is short in- 
asmuch asany new undertaking to which they apply has to submit draft Standing 
Orders within 6 months of its starting, andthe Commissioner of Labour may take 
gome time more, and again some further time may likely be occupied by appeal and 
review. But it will be noted that Model Standing Orders are likely to incorporate 
erroneous provisions as pointed out above in tae case of Banking Industry. There 
are yet other errors in them, viz. Standing Orders relating to, ‘leave’ do not specify 
the total number of days available for casual and sick leave with pay. There is 
no mention whether such ‘Leave’ is with pay or without pay. But from the word- 
ing of the Standing Order No. 11 itcan be inferred that ‘other leave’ may mean 
‘leave with pay’ as distinguished from ‘leave without pay’ mentioned in that Order. 


Standing Order No. 22 vests wide powers ir. the managers to inflict any punish- 
ment prescribed therein for any act of misconduct save those provided in S. O. 
No. 28. Again it will be noticed that clause 1 of S. O. No. 22 prescribes punish- 
ment, clause 2 provides that an employee shall not be fined unless he has been given 
an opportunity to explain the circumstances alleged against him. Clause 8 pro- 
vides that an inquiry shall be held in the manner set forth in clause 4in respect of 
misconduct for which the employer wants tc pass an order for dismissal under 
sub-clause (c)of clause 1. That impliedly contemplates that no inquiry or any 
explanation from the employee is necessary if the employer desires to proceed under 
sub-clause (a) of clause 1. That means an employer has first to make up his mind 
before any explanation is called for or any inquiry is held, whether for any alleged 
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misconduct he desires to proceed under sub-clause (a), (b), or (¢) and then to enter up- 
on an inquiry under clause 4, only if he desires to proceed under sub-clause(c) of clause 
1, That is putting the cart before the horse, inasmuch as, he is required to arrive at a 
decision before any explanation is called for or any inquiry is held into the alleged 
misconduct, An employer under this Standing Order is by necessary implication 
empowered to warn or censure an employee without inquiring into the allegations 
or even waiting for his explanation. Such warning will form part of his service 
record and the employer will be entitled to take into consideration this circumstance 
under clause 6, on any future occasion in awarding punishment, This Standing 
Order, therefore, offends against the elementary principles of jurisprudence. Such 
errors do give cause for conflict for howsoever short a time the Orders may remain 
in operation and a suitable provision in the Act for amendment of such errors would 
have been of great benefit. However the Provincial Government, it seems, has 
wide powers to amend or replace Model Standing Orders whenever necessary. 


Point No. 8: The question is whether the Act curtails the powers of the em- 
ployer to introduce rules ofdiscipline other than those specified in the schedule and 
whether the employer cannot introduce by rules for efficient working of the Stand- 
ing. Orders. It will be noticed that the field of industrial matters affecting the 
relations of an employer and his employees is vast and the schedule which enumerates 
the matters governing such relations is not exhaustive. For the administrative 
efficiency of the undertaking certain departmental rules in matters other than those 
in the schedule which incidentally affect the employee are a positive necessity. 
Further, power to make rules ought to include power to alter, amend, add to or 
rescind any such rules. Admittedly no such rules in matters covered by the sche- 
dule can be made except by way of incorporating them in the Standing Orders, 
which alone are determinative of the relations between the employer and his em- 
ployee. Item No. 8 of schedule 2, by implication, saves existing rules of discipline. 
But any rules of discipline inconsistent or in derogation of a Standing Order is not 
saved thereby. However any new rule or alteration of an existing rule of discipline 
constitutes a change and the employer is forced into the machinery of conciliation 
provided by section 42. So also any rules of procedure for the administration of 
Standing Orders also constitute a change under section 42, for instance, rules of 
procedure in inquiries into misconduct. It is essential under the Act that an order 
passed by the employer in such an inquiry is legal and proper over which the Labour 
Court will sitin judgment. The trend of decisions in the Labourand the Industrial 
Courts is that they expect the employer to constitute a domestic Court in inquir- 
ing into an alleged misconduct of an employee. The show cause notice, the appear- 
ance of parties, the taking of evidence, the right of cross-examination, the production 
of witnesses by the employee and the decision required to be based on evidence 
with reasons thereof, all these provisions contemplate an elaborate procedure 
either to develop by custom, usage or procedural rules. To introduce such a custom 
or rules requires the party to resort to section 42, the only other alternative being to 
incorporate such provisions relating to procedure in the body of the Standing 
Orders themselves. It is-also doubtful whether ‘rules of procedure’ are within the 
meaning of ‘rules of discipline’ and whether introduction of such rules still consti- 
tutes a change. For any minor rule of discipline, the employer has to work out 
under the complex machinery of section 42. Relaxation in some form or other in 
the rigour of the law in this respect in favour of the employer seems to be indis- 
pensable in the interest of the adaini trahve efficiency of the undertaking. 


Expert opinions on such perplexing questions of day to day routine work pub- 
lished through journals or otherwise will help both the employer and the employee 
to understand their position in law and minimise resort to legal machinery and 
consequent discontent. = . 

Wasant V. ARBATTI. 
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The Indian Sale of Goods and the Indian Partnership Acts. By Sır FREDERICK 
PorLock“and Sir Drystan MuLLA. Second Edition, by Sirk BROJENDRA LAL 
MITTER, M.A.. E.L., K.C.S.1., Barrister-at-Law. CaLrcurra : Eastern Law House 
Ltd., P. 18 Ganesh Chunder Avenue. 1950. Roy. 8 vo., pp. xxxvi and 504. 
Price Rs. 18. ‘ 


À MOURNFUL interest attaches to the appearance of this edition. Its distinguish- 
ed editor is now no more. He was asscciated with Sir Dinshah Mulls in the framing 
of the two Acts. The two Acts are based on the model of their English proto- 
types; and have gathered a good deal of case-law around their provisions. All 
these decisions have been duly incorporated in the comments, which are noted 
alike for their explanatory and critical character. The opinions of Sir Frederick 
Pollock have a value of their own: and these are preserved in their pristine purity. 
The present editor has enriched the comments by his own views. 


The Bombay Money-lenders Act, 1946. By Prantap C. Divann, M.A., LL.M. 
AHMEDABAD : Chandrakant C. Vora, Gandhi Road. 1950. Demi 8 vo., 
pp. xxvi and 286. Price Rs, 8. : i 


Tms Act is a beneficent piece of legislation to protect poor men against usurious 
demands of money-lenders. It is based largely on the English statute and is of a 
piece with similar Acts in other Indian States. The comments coming from the 
pen of a seasoned annotator are critical as well as explanatory. Rules and noti- 
fications issued under the Act are also given. A comparative table of the provi- 
sions of this Act with corresponding provisions in Acts of other States is worthy of 
note. This edition of the Act will be of use to practitioners as well as Courts. 


The Indian Digest, 1949. By V. V. CHITALEY, B.A., LL.B., Senior Advocate, Federal 
Court, and S. Apru Rao, B.A., B.L., Advocate, Madras High Court. Naepur: 
The All India Reporter Ltd. 1950. Roy. 8 vo., pp. xlvii and 920. Price 
Rs. 8. 


Tms is an ideal annual reference book for the legal profession. It digests both 
the statute law and case law in India for the year 1949. The out-turn of our legis- 
lative mills is prodigious, and the poir-t-noted index, which covers about 200 pages 
of this book. keeps the reader in touch with the latest legislation. Similarly, the 
integration and merger of States into the Indian Union have resulted in the 
creation of several new High Courts and added quite a number of reported cases. 
The second section digests those cases in a method made familiar by the Digests 

ublished by the A.I.R. organisation. There is also an index to articles published in 
aw journals. 


The Motor Vehicles Act, 1939. By Hanuman PRASAD, B.8C., LL.B., and M. L. 
KHARBANDA, B.COM., LL.B. ALLAHABAD: Law Publishing House, Ltd., 88 
Sheo Charan Lal Road. 1950. Demi8 vo., pp. 251. Price Rs. 7/8/. 


Tr is convenient to have in a handy volume all that has been enacted and decided 
about motor vehicles. Nearly one hundred famendments have been made in 
the text of the Act both by the Central as well as by the Provincial Legislatures. 
‘Some decisions have been given on the provisions of the Act. Cognate legislation 
on the subject finds room in the appendices. 


The 
Bombay Law Reporter 
a JOÛRNAL 
May 1950. 


| = LAW AND LIBERTY: 
INAUGURAL ADDRESS AT THE SPRING LECTURE SERIES.* 


Ir gives me very great pleasure to inaugurate the Spring Lectures’ Series for the 
year 1950. Poona is the home of dialectics. It has produced men of great intellec- 
tual stature and it possesses an academic atmosphere in which scholarship can 
thrive. It is therefore but fit that such a place should hold a lecture series to which 
contributions have been made by the most distinguished sons and daughters 
of India. This series was started by Mr. Ranade, one of the greatest Judges our 
High Cotrrt ever had. He was not only a great jurist but he was a social reformer 
and a man of letters of great repute. 


When I was asked to inaugurate this series this year, I realised the great honour 
that was being done to me, but I hesitated a great deal before accepting that 
honour because I realised that I was unworthy of that honour. But I ultimately 
agreed because I felt that I might be able to say something useful on a subject 
which is of fundamental importance to the country and to its future destiny. 


Our Constituent Assembly has met, has deliberated and has given to us a 
Constitution. We are now a sovereign democratic republic. We are free from 
the foreign yoke and it lies entirely with us to mould and shape our future and to 
achieve whatever lies nearest to our heart’s desire. Our country is not only 
sovereign, it is not only a republic; but most important of all it is a democracy. 
Democracy is not merely a form of Government or merely the trapping and an 
outward symbol, it is a philosophy-of life. No mere constitution can make the 
working of democracy successful. In order to do so what we need is the democratic 
spirit, and it is only to the extent that our rulers and our people are infused with 
that spirit that democracy would succeed in our land. 


What the democratic spirit considers as of the greatest significance is the 
importance of the individual. There must be a faith in the uniqueness of person- 
lity and there must be a constant readiness to permit everyone to experiment with 
his own life and to work his own way to salvation. The other equally important 
thing is the supremacy of the rule of law. From the highest to the lowest, whether 
he is a high born Brahmin or a Harijan, whether he is a Hindu or Muslim, he is 
governed by the same law, which makes no distinction between caste or creed, 
sex or community. The supremacy of the rule of law is only possible provided 
there is among the people an ingrained respect for law. A democratic people 
is essentially a law abiding people. But in order that laws should be respected a 
great responsibility is cast upon the Legislature carefully to consider the nature 
and effect of the laws it.passes. Our Legislatures, whether in the different States 
or in the Union are sovereign. Within the ambit of their powers they have full 
and untrammelled legislative capacity. But ultimately it is the party in power 
that makes laws and in whom the final authority rests. It is therefore for that 

party to place limitations upon its own power and to be neither ruthless nor 


* Speech delivered by the Hon. Mr. M. c Chagla, Chief Justice, while inaugurating ie 
Spring Lecture Series at-Poona on Monday May 1, 1950. f 
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dictatorial in its exercise. It must sec to it that every law that it passes, although 
it may do so notwithstanding the opposition of the minority on the floor of the 
legislature, would have the acquiescence of that minority when it is placed on the 
statute book. It should only pass laws which are effective and which can be 
enforced. They should not be in conflict with the opinions so strongly held that 
they are likely to create a body of conscientious objectors. Nor must they flout 
the basic principles of human nature so thaf disobedience to laws would be easier 
than obedience. On the other hand, there is an equally great responsibility on 
the subjects to obey the law. People have every right to criticise a proposed piece 
of legislation by every means open to them. In the press and on the platforms 
they can agitate against it. They can intimate to the Government how strong 
the feelings are against it. But once a Jaw is passed it is the bounden duty of the 
people to respect it and obey it. They have certainly the right to work for its 
repeal. But sc long as that has not been brought about the dissenting minority 
in the interest of democracy should be as loyal to the law as the majority which 
was instrumental in getting It passed. 


It must not be overlooked that order and security of the State is based on 
obedience to the law. Public order would be impossible and security would be 
completely undermined if it was left to individuals to decide whether they should 
or should not obey and respect a particular law. I need hardly emphasise how 
essential order and security are to a nascent State and no country needs order 
and security more than ours. We have only recently come through the turmoils 
of partition and the troubles across the frontier are not yet at an end and within 
our own frontiers we have enemies who are waiting for disorder and disruption in 
order that they should seize the reigns of power. I entirely agree that even in the 
midst of clash of arms or even where the most dire emergencies threaten the 
State, the principles.of natural justice should not be silenced, Even laws divorced 
from principles of justice are laws in the technical sense, in the sense that they 
have received the imprimatur of the Legislature. But these are laws without the 
moral background which compel respect for them. 


It would not be out of place certainly in the context of modern times to sound a 
note of warning against the danger of emergency legislation. Such legislation 
has always the tendency of by-passing the ordinary law and the ordinary tribunals 
of the land and it enables the executive to resort more and more to special and 
extraordinary powers. There is a further tendency for the emergency never to 
pass and the emergency legislation which owed its birth to a temporary necessity 
becomes a permanent feature of the statute book. The executive can always 
see clouds on the horizon and every cloud is capable of bringing about a storm. 


Democracy proceeds on one fundamental axiom, that absolute power is corrupt- 
ing and it should not be reposed in one body of men. Therefore a democratic 
system of Government always contains limitations upon absolute power. Politi- 
cally we find that in a democratic country there is always an opposition which 
criticises the day to day administration of Government which puts forward the 
opposite point of view and which is prepared when the time arrives to carry on 
the Government. Elections also are another limitation. Even the party in 
power has to depend for its power upon the votes of the people. The policy it has 
pursued while in authority has to be justified before the electors and a mandate 
has to be obtained for a continuation of its authority. Legally the limitations 
“upon absolute power is the declaration of certain fundamental rights which are 

beyond the power of the Legislature to affect and the separation of powers. 


In England the Parliament is supreme. ‘There is no law which it cannot enact. 
There is no right which it cannot destroy or impair. In our country it is our written 
constitution that is supreme. Any law which violates the fundamental rights is 
ultra vires of the Legislature and void. In England every Act passed by Parliament 
is constitutional. Its constitutionality cannot be challenged ; while in India every 
Act can be so challenged. It is this important feature of our Constitution which ~ 
ate to the judiciary its pre-eminent position. Every fundamental right which 

been embodied in the Constitution is justiciable. It is for the Judges to say 
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whether an Act is ultra vires or not, whether.a fundamental right has been violated 
ornot. The Judges are therefore the interpreters of the Constitution and in a sense 
the makers and moulders of the Constitution. It is the spirit in which they will 
perform their task that the Constitution will take its ultimate shape and form. - 


It has been said that our Constitution gives fundamental rights with one hand 
and with the other hand takes them away, by circumscribing the rights by innu- 
merable exceptions and provisos. That to my mind is a very facile criticism. 
Article 19 of our Constitution deals with right to freedom and it enumerates certain 
- rights regarding individual freedom. These rights are freedom of speech and 
expression, freedom to assemble peaceably and without arms, freedom to form 
associations or unions, freedom to move freely throughout the territory ‘of India, 
freedom to reside and settle in any part of the territory of India, freedom to acquire, 
hold and dispose of property and freedom to practise any profession, or to carry 
on any occupation, trade or business. These are important and vital freedoms 
which lie at the very root of liberty. It is true that in the sub-clauses that follow 
limitations are placed upon these freedoms. With regard to freedom of speach 
and expression past and future laws are saved which relate to libel, slander, 
defamation, contempt of Court or any matter which offends against the decency or 
morality or which undermines the security of, or tends to overthrow, the State. 
It will be noticed that these limitations are objective in their nature and it is for 
the judiciary to decide whether the limitations conform to the objective standard 
laid down by the Constitution. Similarly the Legislature is given the right to 
impose reasonable restrictions in the interests of public order on the right io assem- 
ble peaceably and without arms. Whether a restriction is reasonable or not is 
not left to the determination of the Legislature or the executive, but it is again an 
objective consideration which has got to be determined by the Court of law. 
Only such a restriction would be reasonable as the Court thinks is reasonable. 
Similarly the right to form associations or unions may be limited by reasonable 
restrictions in the interest of public order or morality. The right to move freely 
throughout the territory of India, to reside and settle in any part of the territory 
of India and to acquire, hold and dispose of property can all be limited by reasonable 
restrictions in the interests of the general public or for the protection of the interests 
of any Scheduled Tribe. Similarly, the right to practise any profession, or to carry 
on any occupation, trade or business, may be cut down by reasonable restrictions 
in the interests of the general public. It will be realised therefore that the Consti- 
tution has not left it to the party in power in the Legislature or to the caprice of the 
executive to limit, control or impair any fundamental right. Any limitation of a 
fundamental right has to be justified by the Legislature before a Court*of law, 
These are indeed wide powers given to the Courts of law under the Constitution. 


Similar powers are given to the Supreme Court in America and it is a matter of 
history that the Supreme Court has used these powers in such a manner as to 
revolutionise the American Constitution. The American Constitution can only 
be altered by amendments effected in the manner laid down under the Constitution. 
The framers of the American Constitution never contemplated any other mode by 
which the American Constitution could be altered. But the Supreme Court by 
the manner in which it has interpreted the Constitution has brought about radical 
changes in the Constitution. It has brought about what has been termed nationali- 
zation, by transferring power from the States to the Congress and it has practically 
made the President of the American Republic the supreme authority in the land, 
a consummation which was never dreamt of by the men who drafted the American 

“Constitution. It has also given the widest interpretation to the famous clause 
in the fifth amendment that no person shall be deprived of life, liberty or property 
without due process of law. This interpretation has given the right to the Supreme 
Court to test the validity of every law passed and to declare it to be ultra vires 
if in its opinion the law is unreasonable or arbitrary. The framers of our Consti- 
tution advisedly did not incorporate a similar provision in our Constitution. 
What article 21 says is that no person shall be deprived of his life or personal 
liberty except according to procedure established by law. What the difference is 
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between “due process of law” and “according to procedure sia by law” 
our own Supreme Court is busy considering and it is not for me to hazard an opinion, 
The powers of the American Supreme Court are so wide and immense that one 
famous Judge observed that there is no restraint upon the Supreme Court except 
_self restraint. 


I do not suggest for a moment that our Supreme Court will follow on the same 
Imes as its counterpart in the United States. We have always taken the view 
that Judges are not the makers of policy end they have no concern with policy. 
Nor have the Judges arrogated to themselves the rights of a third chamber which 
would veto legislation passed by a duly constituted Legislature of the country. 
The duty of the Judges is loyally to interpret the Constitution. But however 
loyal the Judges may be to the written word of the Constitution, judicial interpre- 
tation must play a very big part in every democratic constitution, and it must 
necessarily act as a corrective to the Legislature and the executive. 


The other check on absolute power is the separation of the functions and powers 
of the Legislature, the executive and the judiciary. The Legislature makes the law, 
the executive carries it out and the judiciary interprets it. It is absolutely essential 
to keep this separation intact, and to keep the line that demarcates it clear and 
distinct. The tendency in the modern State is to make the executive all supreme. 
It trespasses both upon the power of the Legislature and of the judiciary. Human 
affairs are becoming so complex that the Legislature more and more merely enun- 
ciates the general principle as embodied in the law that it passes and leaves the 
detaiuls.to be filled in by the executive by notifications, rules, orders ete. The 
average and uninitiated person does not realise to what a large extent Government 
makes laws and performs the function of the Legislature. To a certain extent it 
may be necessary that Government officers should perform this function, but it 
is equally essential that the Legislature shculd keep a vigilant eye on these essays 
of the executive in law making. 


_ The more dangerous tendency of our times is to vest the executive officers with 
judicial functions. The separation of powers to which I have referred makes it 
incumbent that rights should be determined and liabilities imposed by the judiciary 
on a proper interpretation of the laws. If it was left to the executive to interpret 
the laws which they have to carry out, the most important democratic corrective 
to the power of the executive would be lost. The best of executive officers is the 
instrument of a policy. He has to administer the country in pursuance of that 

licy and if he sits as a judicial officer to d2termine the rights of the subject under 
the law, it is impossible to believe that his decision would be completely divorced 
from that policy. On the other hand the Judge has no policy to carry out. He 
is only concerned with the law as he finds it and his business is to interpret it and 
to give effect to it. This dangerous tendency can be seen from the powers given 
to revenue tribunals to decide important questions and oust the jurisdiction of the 
Courts. Even where such bodies have to be set up, it is necessary that a final 
right of appeal should be given to the civ-l Court so that ultimately the subject 
can obtain a judicial decision. It has often been said that there are administrative 
tribunals in France and they have worked very well. But as has been pointed 
out by well known authorities in England, 2specially by Allen in his “Bureaucracy 
Triumphant,” the constitution of administrative tribunals without there being a 
proper administrative law undermines the rule of law which is the very foundation 
of a democratic Government. In France administrative law has grown with the 
centuries and administrative tribunals funczion on the principle that the State is an _ 
honest man and administrative Jaw is administered more for the -benefit of the 
subject than of the State. I need hardly point out that there is no such thing as 
administrative law in this country. Therefore, a situation is developing here by 
which civil Courts are being deprived of their powers and the subject is left at the 
mercy of administrative tribunals without there being any special body of law to 
help him if he wants to assert his rights against the State. 


One of the most difficult aspects of the subject is the line that must be drawn 
between law and liberty. Man prizes his liberty more than anything else in the. 


! 
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world. Every man is unique, unique in his individuality and personality and he 
wants scope for the development of that unique individuality and personality. 
He wants to think his own thoughts, dream his own dreams and tread his own 
path. The main function of a democratic form of Government is to safeguard 
` Hberty. But there is an age old conflict between the State and the individual, 
between law and liberty, between security and freedom. Where is the line to be 
drawn? To what extent isthe State justified in controlling or curtailing individual 
liberty ? ; 


The basic principle I would suggest is that the State is not concerned with 
individual morals or sin. These are matters of individual conscience and they 
must be settled and determined between the individual and his creator. Every 
man must make his own peace with his God in his own way. But the State is 
concerned with the good of society. It is interested in the difference between 
what is social and what is anti-social. Liberty must be controlled in the interests 
of society, but the social interest must be over-powering which would justify the 
impairment of individual liberty. Social interests are not the interests or prejudices 
of the majority, for even the liberty of a single individual is precious and must 
be safeguarded {against the violent opposition of an over-powering majority. The 
burden must always be upon those who make encroachments upon liberty to 
justify them. Liberty can never be on the defensive; it is authority that must 
always be prepared to be challenged. 


It may be said that the final objective of law is to make society perfect and to 
bring about social ‘happiness. Men must be prepared to sacrifice their individual 
liberty for these glorious ends. But for nothing short of this, for no other considera- 
tion can liberty be called upon to make a sacrifice. 


4 


I am not suggesting a policy of laissez faire on the part of the State. That 
doctrine has become archaic and must be consigned to the limbo of worn out ideas. 
Our State must not merely be a Police State; it must be a Welfare State. It must 
actively work for the welfare and betterment of the citizens. But the permanent 
welfare of the citizen can never be advanced by denying to himf a choice of the 
path he will follow in the pursuit of happiness. The quality that there is in 
individual choice and personal experience is completely absent in a decision that is 
superimposed from above. The welfare of society as a whole that the State must 
aim at must not be brought about by a denial of individual liberty. Liberty 
must only be controlled to the extent that its exercise becomes anti-social or under- 
mines the security of the State. 


The right to express opinion, however critical it may be, of government or of 
society as constituted is one of the most fundamental rights of the individual 
in a democratic form of government. This right may take the shape of the spoken 
or the written word and it may be expressed individually or in association. 
Democracy can only truly function~when there is full scope for the critical spirit, 
because a Democratic Government never acts unless it.has understood and appre- 
ciated the different aspects of a question or a problem. A facile concurrence with 
the policy of the rulers is not necessarily a sign of patriotism or loyalty. It more 
often betrays a lack of independence of thought and expression and thus the 
drying up of the very springs which should etually supply vigour and force 
to democracy and keep it healthy and strong. e question as to how far inde- 
pendence of Sas should be tolerated is by no means easy to decide. If 
security of the State is of paramount consideration, then opinion which is subversive 
or likely to undermine the safety of the State may not be permitted a free and 
unrestricted circulation. But law makers should always remember that suppres- 
sion of opinion is not necessarily its disappearance. Such opinion has a tendency 
to go underground and to be'held more fanatically and in larger numbers. To 
Rome Christian opinion was highly dangerous to the might and majesty of the 
Empire. Its attempted suppression only resulted in Christianity becoming a 
world religion. It may be said that this was so because Christianity represented 
the truth. But who shall say among the opinions current today which possesses 


~ 
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the genuine and authentic hallmark and whick is merely spurious and a snare for 
the unwary? Tt is only the verdict of history that finally settles the issue and it 
would be audacious if not impertinent to anticipate that verdict. 


There are two real safeguards that liberty has. One lies in the fact that the 
validity of an executive act can be challenged in a Court of law. The other must 
lie inthe eternal vigilance that the public mast show in preventing executive or 
legislative encroachment upon liberty. It is a mistake to think that if the liberty 
of an individual or of a section of the people is sacrificed the majority is unaffected. 
Every time there is a trespass upon the citadel of freedom its very foundation is 
weakened and more and more such trespasses are tolerated the weaker becomes 
the whole edifice till one day it collapses giving place to dictatorship or fascism and 
democracy lies in ruins. 


GLEANINGS. 


DOMESTIC TRIBUNALS. 


A DOMESTIC tribunal may be created by the mere convention of a number of 
persons who have associated themselves for any lawful purpose, and have entrusted 
disciplinary functions to a small group of selezt members. The judicial powers 
which such bodies wield are extensive and they may, to borrow a phrase of Jessel, 
M. R., “irremediably blast the character and prospects in life” of any person 
coming within, their jurisdiction (Fisher v. Keane (1879) 11 Ch. D., at p. 859). 
The overriding jurisdiction of the Courts in these matters is, generally speaking, 
limited to a consideration of whether the fundamentals of material justice has 
been observed and certain other conditions been complied with. One application 
of these principles is that where the rules of an association postulate an inquiry 
the accused must be given a reasonable opportunity of being heard ;eanother is 
that there must be some sort of consistency in the proceedings so that an act which 
is subject to an inquiry and punishment on one day is equally so subject on any 
other day. There is no direct authority Zor the latter proposition, perhaps 
becausc it is rather elementary. We had occasion previously to refer in these 
columns to R. v. Stratton and Powell, during the hearing of which on May 29 serious 
allegations were made concerning betting transactions of jockeys. Since such trans- 
actions are forbidden it is thought that the matter should have been the subject of 
an immediate inquiry. by the Stewards of the Jockey Club, whose duty it is, as 
Slesser L. J., pointed out in Chapman v. Lord Ellesmere ({1982] 2 K.B. 481, 468) 
to keep racing free from impropriety. It is of interest to note from entries in the 
Racing Calendar of December 8 that as the result of inquiries held by the Stewards 
of the Jockey Club the licences of certain trainers were withdrawn, or not renewed, 
for reasons which, on the face of them, do not impute anything like as grave a 
charge as that made in the Stratton case. It may, of course, be that an inquiry 
against the jockeys there concerned has been held, though its results have not been 
announced ; yet, as Slesser, L.J., remarked m the Chapman case (at p. 478): - 
“I do not myself doubt that the Stewards owe a duty to all persons interested in 
racing under the Rules of the Jockey Club to keep them informed of their decisions.” 
It may possibly be argued that all these duties are purely discretionary, but a dis- 
cretion must be exercised judicially. Discretion must be used, as Lord Halsbury 
said in a well-known passage in Sharp v. Wakefield ({1891] A.C. 178, 179), “‘accord- 
ing to the rules of reason and justice. not according to private opinion; according 
to law and not humour. Itis to be, not arbitrary, yague and fanciful, but legal and 
regugular.”—L.J. ` 


THe HARDWICKE SOCIETY. 


Ar the Centenary Year Ladies’ Night Debate of the Hardwicke Society at the 
New Hall, Lincoln’s Inn, on December 19, the motion “That this House would 
rather have written Gray’s ‘Elegy’ than Halstury’s Laws of England’ was carried 
by 126 votes. Happily those who pronounced themselves so enthusiastically in 
favour of poetry will not be called upon to tura their action into elegiac quatrains, 
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and their will may be taken for the deed. Lord Reading, who supported the mo- 
tion, thought that the first point to be considered was which of the two works had 
conferred the greater fame upon its author. Halsbury, he believed, was well thought 
of in the Temple, but his temple was not the temple of the muses. There is, how- 
_ ever, some ‘weight in Mr. Wilfrid Hunt’s observation that the authorship of 
Halsbury’s Laws of England led toa seat on the Woolsack which was decidedly more 
comfortable than a seat on a damp gravestone. It is true, as Lord Reading stated, 
that no Court of Appeal on Parnassus could vary the stanzas of the poem, no House 
of Lords on Olympus could reverse them. There is indeed no need to publish 
repeated supplements by Caliope, pointing out from time to time where, how and to 
what extent the poem has been overruled, whereas Halsbury is constantly revising 
its ground. The “Elegy,” Lord Reading said, was elevated by genius; Halsbury 
was cast down by an infinite capacity for taking pains. The latter observations 
may be open to argument, but the compliment to the editors of Halsbury, therein 
` implied, we gladly pass on and say to them, with due.apology to Gray : 

Let not ambition mock their useful toil, 

Their humble joys in quoting without flaw, 

Nor grandeur hear with a disdainful snule 

The not so simple annals of the law. `. 
However, still weightier arguments against the motion were advanced by 
Mr. Justice Slade, who thought that the motion was obscure, ambiguous and almost 
unintelligible, which, as everybody knew, were three of the hallmarks of poetry. 
Lawyers, he believed, were the salt of the earth, and if the motion were to be con- 
strued as meaning that poetry was of more use than law to the community as such 
then, he submitted, the motion fell little short of sacrilege. To these observations 
the Master of the Rolls added that the glory of Halsbury’s Laws of England lay in 
the prolificacy of the authorship—unlike the “Elegy”, which could be ascribed 
entirely to Mr. Thomas Gray. No one man could ever have written Halsbury’s 
Laws of England.—LJ. 


MEASURE OF DAMAGES. 


Tue relationship of solicitor and client is a contractual one (cf. Groom v. Crocker 
[1988] 2 All E.R. 894, 401); it is by virtuc ofthat relationship that the duty arises, 
and it has no existence apart from that relatiohship. On breach of contract the 
general principle is that such damages are to be awarded as may reasonably be 
supposed to have been in the contemplation of both parties when they made the 
contract as the probable result of the breach of it. If that principle is applied to the 
case under review, the loss which resulted from the breach is that the purchaser 
completed his contract and thereby suffered damage which he was already held 
entitled to recover against the vendor. Now, in awarding damages against the 
vendor two matters were taken into consideration: one, that héshad fraudulently 
misrepresented the existence of certain amenities; the other that he knew that be- 
fore completion date the purchaser was selling his own house. Both these matters 
were unknown to the solicitors, and if it were held that that damage was forseeable ~ 
by the solicitors as liable to result from their breach of duty, it would necessarily 
imply that they knew, or ought to have known, of matters of which they were, in 
fact, not aware. Consequently, the question of damages had to be approached 
differently, and Mr. Justice Pritchard thought that the proper way of overcoming 
the difficulty was this : when the solicitors received the letter from the local autho- 
rity they ought to have realised that the brick building was in danger of being 
pulled down because no plans had been submitted for its erection. They 
thus had knowledge which the purchaser did not possess, and if the latter had been 
told of the communication received from the local authority he would have appreciat- 
ed the danger and not bought the land. It follows that the proper measure of 
damages in these circumstances is the difference between the value of the property 
as it stood with a “secure” building and its value as diminished by the possibility 
that the local authority might require the building to be pulled down, and damages 
were awerded on that basis.—L.J. 
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The Bombay Acts and Regulations, 1927-1949. Vol. II. By N. G. Kuarop, 
B.A., LL.B., Professor of Law, Sir Lallubhai Shah Law College. AHMEDABAD ; 
Chandrakant C. Vora, Gandhi Road. 1949. Roy. 8 vo. Pages xliv and 609. 
Price Rs. 10. 


Tuts is the third volume out of five which go to make up the annotated edition 
of the Bombay Acts and Regulations. It contains 81 Acts of the Bombay Legisla- 
ture ranging from Famine Relief to Khar Lands, omitting those which are applicable 
only to the city of Bombay. The annotations are as usual brief, and each Act is 
separately indexed. 


emer’ 


The Yearly Digest, 1949. By N, Ramararnam, M.A., B.L. Mapras: Madras Law 
Journal Office. 1950. Roy. 8 vo. Pages xlvi, xlviiiand cols. 1282. Price 
Rs. 8. 


Tue Yearly Digest of Indian Cases aud select English Cases is an established 
institution more than 85 years old. The cases reported during the year 1949 
are digested, arranged and grouped under appropriate headings with plentiful 
cross-references. There are some new features. Along with the table of cases 
digested and index of cases overruled, followec, ete., are to be found index of points 
from Indien journals and index of Central Act, Ordinances, Rules and Notifica- 
tions. The reader is thus enabled to keep his fingers on the pulsation of legislation 
and also to equip himself with the latest decisions of our Law Courts. 


The Indian Penal Code, Part II (In Gujarati). By GourisHankarR,M. BHATT, 
B.A., LL.B., Advocate, Bombay High Court. Anmmepasap: C. C. Vora, 
Gandhi Road. 1949. Roy.8vo. Pages 10 and 241. Price Rs. 5. 


Tus is a Gujarati version of ss. 299 to 511 of the Indian Penal Code, 1860, 
with comments in brief, It will be useful to those who wish to know the law in 
the Gujarati language. 


The Bombay Land Revenue Code (in Gujarati) By Anrruppua N, SELAT. LL.B., 
Advocate. Auarepapap: C. C. Vora, Gandhi Road. 1950. Roy. 8 vo, 
Pages 16 and 171. Price Rs. 3-8-0. 


Tae provisions of the Bombay Land Revenue Code, 1879, and the rules made 
by the Government of Bombay under it, appzar here in Gujarati garb. The pub- 
lication of the important legislative Acts in their vernacular version is a sign of 
the times. ri i 


Labour Còde, Vol. VI. By M. K. TRILOKEKAR, M.A., LI.B., Judge, Labour Court, 
Sholapur. AmmEDAaBAD: C. C. Vora, Gandhi Road. 1950. Roy. 8 vo. 
Pages 76. Price Rs. 8. : 

Tue present volume deals with the Labour Court law, practice and procedure. 
‘Courts adjudicating eee disputes between employees and employers have now 
become an established feature of our judicial system. The Bombay Industrial 
Relations Act of 1947 has set up the Courts and provided the practice and procedure 
to be followed in the Courts. These provisions are reproduced here ina narrative 
form. i \ 
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TRANSFER OF EXECUTION APPLICATION UNDER S. 19 OF THE 
BOMBAY AGRICULTURAL DEBTORS’ RELIEF ACT, 1947, AFTER 
SALE AND BEFORE ITS CONFIRMATION, 


Ir is a question of practical importance, on which there does not appear to be a 
reported judicial pronouncement so far, to consider whether an execution applica- 
tion, after the sale of the property of the judgment-debtor, but before its confirma- 
tion, is liable to be transferred under s. 19 of the B. A. D. R. Act, 1947, for the 
purpose of adjustment of the decretal debt. It will be useful to see the other 
, Provincial legislative enactments in the case of debtors and the views of the 
several High Courts on this topic. Under the Bengal Agriculturists Debtors 
Relief Act, the Calcutta High Court while construing s. 84 of the Act, has expressed 
a view in Narayansing Charan v. Kedarnath' and Bijoy v. Naukhali Loan Officer? 
that after the sale, the execution application is not pending for recovery of the 
debt, but for confirmation and hence the decretal debt cannot be adjusted.’ A 
similar view is expressed by the Nagpur High Court, in Firm Haju Dada v. Parwel,3 
while construing the Central Provinces Debt Conciliation Act of 1985. On 
the other hand, the Madras High Court has held in Nataraja Pilat v. Ranga- 
swamt,* Periya Perumal v. Veluchani Reddy® and Kandukurt Chellamina v. Shri 
Ranganilayan,® while construing the Madras Agriculturists Relief Act (TV of 1988), 
that the decree is not satisfied by the mere sale and hence it is liable to be adjusted 
under the Act. The importance of these rulings lies in the fact that the sections 
on which they are based are similar to s. 19(2) of our present B.A.D.R. Act, 1947, 
and the question is, which of the two views must be accepted. 

So far as s. 19 of our B. A. D. R. Act is concerned, this question is presented 
in two different forms. First, according to sub-s. (7) of s. 19, the civil or revenue 
Court is called upon to transfer the application on the ground that a question 
whether a judgment-debtor is a debtor and if his debts do not exceed Rs. 15,000, 
is involved, and, secondly, under sub.-s.(2) the Court sitting for the purpose of the 
debt adjustment work has before it an application which includes a debt, in 
respect of which an execution application is pending and in consequence thereof 


. itis called upon to call for the papers. In either of these two cases, on the transfer 


of papers, it is to. be disposed of, as tf it were an application made under s. 4. 
We have not before us any ruling of the above mentioned High Courts, in which 
the same question presented itself in a different form, in some section akin to 
s. 19(7) of our B. A. D. R. Act has been considered. Sub-section (2) of s. 19, so 
far as material, is as follows :— : 
“When an application for adjustment of debts made under Section 4-includes a debt in 
respect of which an execution application is pending before Civil or Revenue Court....&c.”’ 
The underlined words apparently show that the debt must be such that with 
t to it an execution application is pending. The reasoning of the Calcutta 
and the Nagpur High Courts, in the cases cited above, seems to be that, after 


1 [1987] ALR. Cal. 712. 4 [1942] A.I.R. Mad. 119, 
2 [1948] A.I.R. Cal. 119. 7 5 foc A.I.R. Mad. 25. 
3 L087 A.LR. Nag. 98. 6 [1946] A.I.R. Mad. 887. 
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the sale and before its confirmation, the application is not pending with respect 
to the debt. Thev assume, that the expression “‘ with respect to the debt,” is 
interchangeable with the expression ‘‘for the recovery of the debt”; their griev- 
ance is that after the sale the interest of the purchaser intervenes and unless the 
sale is set aside under O. XXI, rr. 89 to 91, of the Code of Civil Procedure, it is 
bound to be confirmed and hence, though itds pending, it is not pending for the 
_ recovery of debt, but for confirmation or otherwise. Now, it is respectfully sub- 
mitted that the application of the Calcutta and the Nagpur High Courts’ rulings 
to the present s. 19 would be out of its context and its true meaning would have 
to be deduced by construing both the sub-sections together. Sub-section (7) of 
s. 19, so far as material, runs as follows :— 

“All....applications for execution... .in respect of any debt pending in any Court shall.... 
be transferred to a Court.” 
Contrast the structure of the clause of s. 19(1), suggesting that the word ‘pending’ 
does not go with the word ‘debt’ that precedes it, but with the subject ‘execution 
application,’ with the clause under sub-s. (2) of s. 19, where the word ‘pending’ 
goes with the words ‘execution application’, which words in their turn go with 
the word ‘debt.’ In other words, it is pertinent to note that all that is necessary 
under sub-s. (7) is that the application must be in respect of a debt and that it must 
be pending in the Court, whether for recovery of debt ornot. The structure of the 
different clauses suggests that the test under sub-s. (1) is not whether it is pending 
for the recovery of the debt. The learned Judges of the Calcutta High Court 
appear to concede in their process of reasoning that, after the sale, the execution 
application by itself has not terminated, but is pending. Ther only grievance 
is that, itis not pending for the recovery of the debt. This interpretation, if im- 
ported into the corstruction of the present s. 19. would lead to an anomaly, because 
if the case or the occasion for transfer falls to be considered under sub-s. (7), the 
execution application, after the sale is, acccrding to their reasoning, admittedly 
pending and it will have to be transferred, whether it is pending for the recovery 
of the debt, or not. But if the same proceeding with respect to the same debt 
is pending in the Court, and the Court is called upon to invoke sub-s. (2) of s. 19, 
it cannot be transferred. In other words, the liability of a particular application 
to be transferred or not would purely depend upon the mere accident whether the 
case falls under sub-s. (7) of s. 19 or sub-s. (2) of s. 19, each of which relates to 
form rather than substance. The object of both the sub-sections is to help con- 
solidation of all the claims against thesame debtor and adjust them, by one award, 
and to avoid multiplicity of proceedings, the identical claims with respect to the 
same debt are sought to be brought to one file. It would, therefore, be absurd to 
impute an intention to the Legislature, that it intended to benefit only those 
debtors, whose case falls under sub-s. (7) and deny it to those whose case falls 
under sub-s. (2). It is extremely doubtful if the Calcutta and the Nagpur High 
Courts would have come to the same conclusion, which they did, if a sub-section 
similar to section 19(Z) had been before them, as part of the section they were 
considering. The Nagpur High Court in the above reported case seems to have 
relied upon the decision of their Lordships of the Privy Council in Bageshwari 
Charansing v. Kumar Kamakhya Narainsmg! for the conclusion it has arrived at. 
It is respectfully submitted that, what was held by the Privy Council was that, 
after the sale and before its confirmation, it was not open to the decree-holder 
or a judgment-debtor to plead any adjustment of the decree, and it was in this 
_ connection that their Lordships said that, after the sale the purchaser’s interest 
intervenes, and unless the sale is set aside under rr. 89 to91 of O. XXI, it cannot 
be disregarded. The decision of the Privy Council is limited to its own facts and 
it is submitted that it cannot be pressed to its logical conclusion while construing 
the present section 19 of the B. A. D. R. Act. Section 65 of the Code of Civil 
Procedure expressly lays down that the title of the auction purchaser relates back 
to the date of the sale. It therefore by necessary implication suggests that he 
gets none on the date of the sale. In Vishnu Shankar v. Yusuff? Macleod C.J. 
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observed at page 965 of the report that, until the sale becomes absolute, the property 
cannot be said to have vested in the purchaser, who has only an inchoate right 
-~ which becomes permanent when the sale is made absolute. In Ramchandra v. 
Lakshman’ the head-note. appears to be misleading because, the judgment shows. 
that section 65 was applied and a suit for specific performance of an agreement 
of sale by the purchaser was held tenable, not because the property vested in the 
auction purchaser on the date of the sale, but because, the sale having been con- 
firmed, section 65 came into play and vested it retrospectively. It would there- 
fore appear that the former half of the head-note of the case, in so far as it 
suggests that the title of the purchaser is complete, on the dateof the auction sale, 
and the property vests in him, immediately, is misleading. It would also be 
useful to refer to a case decided by Mr. Justice Wassoodeo in Govardhan- 
das Ranchhoddas v. Ishwarbhai Chhanalal® the head-note of which lays down 
that, where property sold at a court-sale is destroyed or deteriorates after the 
date of the sale, but before the confirmation of the sale, the loss falls on the 
auction purchaser. ‘In: that case after the sale the stability of the half completed 
building was endangered and the building had to be pulled down, at the instance 
of the Municipality, and the auction purchaser applied for refund of his purchase 
money, before confirmation. Reliance was placed on the decision of the Privy Coun- 
cil in Bhavanikumar v. Mathuraprasad Sing? and Nazamuddin v. Jumma,‘ for the 
proposition that, accretions to the property between the date of the sale, and 
the date of the confirmation, become the property of the purchaser, and by way 
of analogy Mr. Justice Wassoodeo held that the loss must fall on the auction pur- 
chaser. It is respectfully submitted that the distinguishing feature of the case of 
the Privy Council was that in the case they were considering, the sale had been 
confirmed with the result that the fiction of retrospective creation of title con- 
tained in section 65 was put in operation. Cases therefore which decide that ac- 
cretions go to the auction purchaser, or that the auction purchaser is entitled to 
mesne profits from the date of the sale rest on the ground that title relates back 
to that date on confi mation of the sale. It appears from the report that at page 
641, the auction purchaser’s claim was negatived, because no good grounds were 
made out tointerfere. It would thus appear that on the strength of this decision, 
it cannot be satisfactorily said that the auction purchaser gets title on the date of 
the sale in breach of section 65'of the Civil Procedure Code.: Because there can 
be no measure on which the Court would interfere in one case and refuse to 
interfere in other case. : ; 


The real question therefore is, whether or not the Legislature intends to protect 
the auction purchaser under the provisions of the B. A. D. R. Act. The language 
of sub-section (7) of section 19 which only requires the pendency of the application 
is sufficiently comprehensive so as to include a case where the execution application, 
after sale is interposed, by the judgment debtor’s claim under the B. A. D. R. 
Act. It is yet possible that the Legislature did intend to confer the benefit on the 
judgment-debtor whose property has been sold, but the sale has not been con- 
firmed. -It cannot be disputed that the execution application does not terminate 
with the mere sale of the property. Due to the provisions of O. XXI, rr 84 to 
89, from the date of the sale up to the actual order of confirmation, the decree- 
holder and the purchaser are both on the state of nerves, the former not being in a 
position on the date of the sale to urge that he has realised the fruit of his decree, 
and the latter not being in a position to urge that he has acquired the property 
forever. This uncertainty of satisfaction of the decree and the acquisition of 
title appears to have led the learned Judges of the’ Calcutta High Court to classify 
the satisfaction of the decree, as it were, between two classes, viz. temporary 
satisfaction and permanent satisfaction.’ This classification brings in its train a 
fiction, whereby the debt, after the sale is set aside, is said to have revived. It is 
submitted that this classification finds no place under the B. A. D. R. Act, and the 
satisfaction of the debt, to be immune from its operation, must be final for once 
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and forever. If it were not so, ıt may lead to a strange result. Suppose, on the 
next date of the sale, the tudgment-debtor avplies for a transfer of his execution 
application and the Court is obliged to decide its liability for transfer, before the 
prescribed period for payment of balance by the purchaser has run out ; in such 
a case according to the reasoning adopted by the Calcutta High Court, such an 
application cannot be transferred. But ifa purchaser makes a default or the sale 
is found to have been vitiated by fraud ete., then the judgment debtor can present 
a fresh application and get it transferred, because the debt is said to have revived. 
The plain wording of s. 19(7), it is submitted, negatives the liability of an exe- 
cution application for transfer to depend upon this accident of the sale being set 
aside. The fact that under O, XXI, r. 86, the deposit of the purchaser is likely 
to be forfeited to Government does not affect the position, because it is onlv 
intended to punish the purchaser; for, nothing prevents the purchaser from forego- 
ing his claim for deposit and refusing to purchase the property. The occasion for 
introducing a statutory fictionin s. 65 of the Code of Civil Procedure is the 
uncertainty. whether thesale held would atall materialize inthe order of confirma- 
tion due to the provisions contained in rr. 89 to 91. It is therefore submitted that 
the view of the Madras High Court, that the decree is not satisfied by the mere sale 
of the property, appears to be correct. At any rate, having regard to the state in 
which section 19 stands, the application of the Calcutta rulings would be erroneous. 
It is true that 1 may be plausibly argued tiat if the view of the Madras High 
Court is pushed to the logical extremity, then although the difficulties contemplated 
by rr. 89 to 91 in the way of the purchaser ere over, and the payment of balance 
has been made and the actual order of confirmation of sale does not happen to have 

-been made, then the application would still have to be considered as ‘pending.’ 
It is submitted that the true principle lies in finding out a demarcating line. 
between a stage where execution is pending, from where it does not. The order 
of confirmation under r. 92 is either a ministerial act, which, if not made, ought 
not to prejudice the auction-purchaser by being delayed and interpésed by the 
judgment-debtor’s claim under the B. A. D. R. Act. or if not a ministerial act. 
then a hardship in an individual case should not be a ground for rejecting the 
general rule. In the former case it is a mistake of the Court which should not be 
allowed to affect the litigant. In the latter -t is a matter of policy. Under the 
B. A. D. R. Act, the Legislature does not -specifically deal with the case of a 
purchaser, whose sale has not yet been confirmed, nor does the Act specifically 
suggest that O. XXI, r. 92, of the Code of Civil Procedure, would not apply to a 
case falling under s. 19. It is however sutmitted that the wide wording of 
section 19({Z) is intended very probably to ignore this event of sale, and as soon as 
the preliminary issues of the status and the qrantum of debts prescribed by s. 17 
of the Act are answered in favour of the iudgment-debtor, the sale must be deemed 
to have been set aside and the Court must proceed to adjust the debt. It is true 
that according te section 46 of the B. A. D. R. Act, the provisions of the Code of 
Civil Procedure Lave to be applied, except when otherwise expressly provided for : 
and though it is not expressly provided in so many words that rr. 90 and 91 
shall not apply, still the Legislature would have to be presumed to be aware of the 
effect of the sale on the pendency of the application and it would have to be inferred 
that it did not intend to exempt the execution application after sale, but before 
confirmation from the operation of the B. A. C. R. Act. 

Apart from authorities, it is submitted that section 19(2) does not require that 
the execution application must be pending for recovery of debt. The words used 
are ‘not for recovery of debt’ but are ‘in respect of which.’ While drafting 
this sub-section, the Legislature appears to have three ideas before them: (1) An 
application under s. 4 having been filed fore debt called X.(2) An application 
for execution for the same debt X, having been made by the decree-holder. (8) 
Anxiety to consolidate the same debt X by bringing it to one file. It is submitted 
that the use of the words ‘in respect of which’ is meant more to emphasize the 
identity of debts rather than to suggest any particular stage of execution, for which 
it is pending. If it were not so, there is no logical excuse, why the Legislature 
did not put up the same wording in sub-s. (7) and should have been satisfied 
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with the mere pendency of the execution application, whether for recovery of 
debt or not. It is therefore submitted that, after the sale and before confirmation, 
the decree-holder and a purchaser alike can hardly meet the judgment-debtor’ S 
‚claim under the B. A. D. R. Act with surprise in the same manner in which they 
cannot, if the sale is set aside. The reásoning of the Calcutta High Court, if adopted 
to the construction of s. 19, would suffer from the lack of cogency and deficiency 
of logic. It is therefore submitted that an execution application affer the sale, 
but before confirmation thereof, is liable to be transferred under's. 19 of the 
B. A. D. R. Act, 1947. 


It is submitted that the clarification on`this point on the part of the Legislature 
may be more useful and welcome than an attempt to interpret the Act with the 
help of the judicial pronouncements of similar legislative enactments of different 
Provinces, 

D. D. Suravant. 





THE BOMBAY AGRICULTURAL DEBTORS’ RELIEF ACT, 1947, S. 19(7). 


Tae Bombay Agricultural Debtors’ Relief Act, 1947, extends to the whole of 
the Province of Bombay except the City of Bombay, as will appear from s. 1(2) 
of that Act which is in these terms : 


“It extends to the whole of the Province of Bombay except the City of Bombay.” 


The language of the above sub-section which defines the territorial limits within 
which the Act is operative is quite clear and there is no ambiguity whatsoever 
init. The sub-section in question lays down in clear terms that the Act is not in 
any way applicable to the area known as the City of Bombay. It follows that it 
is inapplicable to a Court situated in the City of Bombay in so far as it exercises 
jurisdiction that area.. 


But there are two conflicting dJecsioni of the Bombay High Court as to the 
interpretation of s. 19(7) of the Act. That sub-section requires civil and revenue 
Courts to transfer certain suits and proceedings to Courts exercising jurisdiction 
under the Act. In Juharmal Senaji v. Liladhar Madhavji Satwara Desai J. 
held that as the Act was not applicable to the City of Bombay, the High Court of 
Bombay was not bound to transfer a suit pending on its original side. However 
in another case, Nagarmal Surajmal v. Gotulal Lawminarayan,? a division bench 
consisting of Chagla C. J. and Bhagwati J. held that the High Court was bound to 
transfer a suit on its original side under s. 19(7). Chagla C. J., after noticing 
the earlier decision of Desai J. referred to above, observed (p. 527): 

“In my opinion the words of s8. 19 are wide enough and general enough to apply to the High 
Court as well as to other civil and revenue Courts in the Province, and therefore, T read s, 19(Z) 
as in fact expressly ousting the jurisdiction of this Court to try those matters which involve the 
questions mentioned in that sub-section. Therefore, the only proper interpretation to give to 
the expression ‘‘ City of Bombay,” as it occurs in a. 1(2), is not to apply it to the Courts 
in the City of Bombay but to the people residing in the City of Bombay. This exception only 
means that if there is an agriculturist ordinarily resident in the City of Bombay, then he would 
not be entitled to the benefits and privileges of Act XXVITI of 1047. lt certainly does not 
mean that although an agriculturist may ordinarily reside ina part of the Province to which the 
Act applies, he would still not be entitled to the benefits and privileges of this Act merely because 
his creditor chooses to file a suit against him on the Original Side of the High Court of Bombay.” 

Now, it is a well established rule that if the language is clear then the Courts 
have to enforce the statute as they find it according.to its plain language. This 
is the primary rule and if the language is ambiguous, then alone all other rules. 
of interpretation come in. In Maxwell’s well known treatise on Interpretation 
of Statutes (9hth edition) the principle is stated thus (p. 3): 

“When the language is not only plain but admits of but one meaning, the task of inter- 
pretation can hardly be said to arise. It is not allowable, says Vattel, to interpret what has 
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no need of interpretation.. ... The underlying principle is that the meaning and intention of 
statute must be collected from the plain and cnambiguous expressions used therein rather than 
from any notions which may be entertained by the Court as to what 1s just and expedient.” 


The language of s. 1(2) is quite plain and admits of only one meaning that the 
Act is not applicable to the City of Bombay. It requires no interpretation nor is 
there any scope for it. The applicability of s. 19(7), however wide and general 
its words may be, is circumscribed by s.1(2),.and there does not appear to be any 
warrant for saying that the Act is inapplicable to the City of Bombay only in a 
restricted sense. In order to oust the jurisdiction of the High Court of Bombay 
on its original side, it was necessary to extend the provisions of s. 19 (which affect 
jurisdiction of Courts) to the City of Bombey, even if other provisions were not 
extended toit. Unless this was done, the jurisdiction of the High Court of Bombay, 
it is submitted, could not be affected. 


It will not be out of place here to refer to what was thought necessary in the past 
to achieve the object of ousting the jurisdiction of Courts outside the area for 
which a legislation was intended. In 1879 the Dekkhan Agriculturists’ Relief Act 
was enacted. It was intended for the benefit of agriculturists residing only in 
four districts in the Province of Bombay. Section 11 of the Act provided that an 
agriculturist must be sued in a Court in whcse jurisdiction he ordinarily resided. 
But if that section was extended to the four districts only like the other sections, 
then it would not have been applicable to the Courts outside those four districts, 
and the agriculturists residing within those four districts could have been success- 
fully sued in Courts outside the said districts., Even an Act applicable to the 
whole of the Province of Bombay would not have been sufficient to achieve the 
object, because such an Act would have been inapplicable outside the Province 
and again agriculturists in the said four districts could have been sued in, say, 
Berar or Bengal, notwithstanding s. 11. This explains why the Dekkhan Agricul- 
turists’ Relief Act was enacted not by the Provincia] Council but by the Central 
Council, and why s. 11 ¿nter alia was extended to the whole of Bfitish India, 
though the Act was intended for only four districts in a particular province. 


What was done at the time of the Dekkhan Acriculturists’ Relief Act was not 
done at the time of the Bombay Agricultural Debtors’ Relief Act. It cannot for 
a moment be suggested that the former Act was not before the Legislature when 
it enacted the latter, in view of the fact that the former was in pari materia with 
and was practically replaced by the latter. In these circumstances the only 
inference that reasonably arises is that the Legislature did not intend to affect 
the jurisdiction of the High Court, since it has not extended s. 19(Z) to the City 
of Bombay. 


The fact that the Bombay Agricultural Debtors’ Relief Act, 1947, is intended 
for the benefit of a class of persons residing in a particular area would not be suffi- 
cient to hold it applicable to Courts outside the area to which it is extended. 
Nor would the consideration that a debtor residing in an area to which the Act is 
applicable would be deprived of the benefizs and privileges of the Act simply 
because his creditor chooses to file a suit in the High Court, would justify departure 
from the plain language. This consideration is merely a consideration of justice 
or expediency within the meaning of the passage in Maxwell quoted above. The 
nearest judicial pronouncement on this poirt is to be found in Shankar Vishnu 
Burhanpurkar v. Manecklal Haridas Gujrathi. In that case a suit was filed on a 
promissory note in a Court in the Province of Bombay in respect of a debt which 
was declared to have been discharged for failure to submit a statement under the 
Central Provinces Debt Conciliation Act (C. P. Act II of 1938) by a tribunal con- 
stituted under that Act. The said Act further provided that no civil Court shall 
enterta'n a suit in respect of a debt which is discharged under the provisions 
of the Act. In spite of this the Bombay High Court held that the C. P. Act IT of 
1938 was not applicable outside Central Prcvinces and therefore the suit which 
was properly within the jurisdiction of a Court outside Central Provinces ought 
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to be decreed. This case cannot be distinguished on the ground that the Legisla-’ 
ture which enacted C. P. Act If of 1988 was not competent to affect jurisdiction 
of Courts outside Central Provinces, while the Bombay Legislature was com- 
petent to affect jurisdiction of the High Court of Bombay. In one case the 
Legislature could not do something while in the other case though the Legislature 
could do it, it has chosen not to dg it by extending s. 19(/) in terms to the 
City of Bombay. i 


It would therefore appear that the earlier Bombay case is preferable to the later, 
it may be that the Legislature has failed to express itself correctly, but the Courts 
cannot help it, Any way it is not too late for the Legislature to extend s. 19 to the 
City of Bombay even now. . 
G. K. Danke, 


REVIEWS. 


The Journal of Criminal Science, Vol. WI. By L. RADZINOWICZ, M.A. LL.D. 

and J. W., C. TURNER, M.C., M.A., LL.B. Lonpon (W.C. 2): Macmillan & Co, 
Limited, St. Martin’s Street, 1950. Demi 8 vo. Pages vi and 217. Price 
18s. net. 


Tas, the second volume, is a symposium on the English Criminal Justice Act 
of 1948. It is a collection of nine papers from the pen of different writers, dealing 
with varied aspects of the adjective criminal law. The papers deal with prison 
administration, probation system, fines and their enforcement, Borstal system, 
persistent offenders, medical aspects of thd Criminal Justice Act, changes in criminal 
procedure, finger prints and aftercare and supervision of ex-convicts. This book 
ig an attempt—and for the matter of that’a remarkable attempt—to humanise 
punishment and to make it fit the crime. We have far too advanced from “eye 
for eye and tooth for tooth” idea of punishment. We have long since left behind 
us the retributive and deterrent elements of punishment. We are definitely on 
the road to the curative effect of punishment. The criminal has very often a 
diseased mind, and civilised nations of the world vie with each other in devising 
means of reclaiming the lost individual and making him a useful member of society. 
In this respect the U.S.S. R. have progressed a good deal, their_prisons are known 
as houses of correction, and the inmates are won back by utilitafian methods. In 
a direction like that, the present is a memorable contribution. 


The trial of Dr. Crippen.: Notable British Trials Series. By Fuson Young. 
Lonpon: William Hodge & Co., Ltd. 86 Halton Garden, E.C. 1. 1950, 
Second Edition. Demi 8 vo. Pages xxxv and 211. Price 15s. net. 


THE trial of Dr. Crippen in the first decade of the present century attracted 
attention‘on both sides of the Atlantic ocean that very few trials since then have 
done. Dr. Crippen was an American by birth, and married an American woman 
named Cora, who was then already a mistress of another man. Soon after marriage 
the couple settled in London, the husband carrying on practice as an eye and ear 
specialist and the wife trying to become a music hall artist. Her pursuit brought 
no success, but only imbibed in her.an inordinate desire to buy jewellery and 
expensive dresses. The fond husband helped her to indulge in her desire, but 
found it difficult to keep himself within his income. About this time he fell in 
love with his young and handsome typist Miss Le Neve. Oppressed by lack of 
funds on the one hand and egged.on by his passion for his new found love he did 
away with his wife by a dose of poison, and buried her mangled remains in the 
cellar of his house. He explained the disappearance of his wife as her going away 
to the States, followed by an announcement that she subsequently died there. 
The circle of friends and the wider group of acquaintances believed the story : 
but Nemesis started to weave the web of destiny round the man. His promiscuous 
movements with Miss Le Neve and her wearing of jewellery of Mrs. Crippen aroused 
suspicion, and two able officers of the Scotland Yard commenced to piece together 
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evidence of the crime. Alarmed at what was coming, Dr. Crippen and Miss Le 
Neve bolted and sailed on a boat bound for Canada, the latter disguised as a boy 
and the two passing off as father and son. The threads of destiny pursued them, 
they were arrested while at sea, and brought back to London. Dr. Crippen was 
tried for murder, found guilty, and executed in duc course. The story of the 
trial is racily told, and the proceedings in Court are reproduced verbatim. One 
cannot fail to admire the wonderful ingenuity of the police officers, the exquisite 
composure of the unfortunate man, and the fairness of the bench and the bar at 
the trial, as disclosed in this fascinating volume. 


The trial of Frederick Nodder. By Wrtnorkep Duxe. Notable British Trials 
Series. Eprnspurce: William Hodges & Co. Ltd., 12 Bank Street. 1950. 
Demi 8 vo. Pages xiii and 242. Price 15s. net. 


Tms also is a story of sordid murder. The victim was an mnocent and un- 
suspecting child of ten. The villain of the piece was a voluptuous monster, who 
abducted the little girl from her school on the pretext of taking her to see her 
aunt.. Instead he took her to his house, and did away with her life, after probably 
robbing her of chastity. The body of the murdered child could not be found. 
He was first tried by Swift J. for abduction and received a sentence of seven years’ 
penal servitude. In the trial the Judge remarked that the future might discover 
the body, a prophecy which came true within four months, but the learned Judge 
was not alive then. The accused was tried again by Alverstone L. C. J., this time 
for murder. He received a life sentence which he expiated in due course. The 
_ volume contains reports of both trials in their faithful rendering. 


Prem’s Law of Habeas Corpus, Certiorari, M andamus and Emergency Legislation: 
By Datxiat Ram Prem, Senior Advocate, Supreme Court of India. Smaa. 
Arora Law House, Waverly. 1950. Roy 8 vo. Pages 460. Price &s. 48. 


Or late the High Courts in different States of India are being moved more 
frequently than ever before for the issue of the high prerogative writs that came 
to this country from the British Isles. The contents of the book are divided into 
five parts, dealing with habeas corpus, certiorari, mandamus, prohibition, and 
quo warranto. Each of the above writs is treated historically and in the light of 
decided cases which are far too numerous. Taking the writ of habeas corpus for 
instance, the sub7@€t is divided into 89 chapters, each one dealing exhaustively 
with an important phase of the subject. 






The Transfer of Property Act. In three volumes. By V. V. CHTALEY, B.A., LL.B., 
and S. Appu Rao, B.A., B.L. NagpuR: The All India Reporter Limited, Congress - 
Nagar. Third Edition. Vol. I. Pazes 882, Price Rs. 18. 


In its third edition, the present volume mairtains all the distinguishing character- 
istics of A. I. R. commentaries, and owns some new features also. It contains 
ss. 1 to 58A of the Transfer of Property Act invested with commentaries in all 
their luxuriousness. No one who refers to this volume in search of cases will 
ever be disappointed. 

Workmen's Compensation Act and other Social Insurance, Legislations (Union and 

State). By JNANENDRA NATH BAKSI, M.A., B.L. and JITENDRA Kumar MITRA, 

M.A., B.L, Advocates, Calcutta High Court. Cancurra 12: S. C. Sarkar & 

on Ltd., 1-C College Square. 1950. Demi 8 vo. Pages xv and 299. 

Price Rs. 10. 


“Tats is the first volume of the Labour Legislation Series. It contains the 
Workmen’s Compensation Act, 1928, with case annotations, and analogous legisla- 
tive literature, and 21 other Acts bearing cn the same subject passed by the 
Ceritral as well as Provincial Legislature. Modern tendency to ameliorate the 
living and protection of labour, is reflected m the numerous provisions of labour 
law. Any one interested in the subject will find here all available literature within 
the cover of a single volume. 
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HINDU LAW AND MITAKSHARA JOINT FAMILY 


Tue Hindu Code seeks to introduce drastic and fundamental changes in the 
family law and the law relating to ownership of property of Hindus living in the 
Indian Union. Except in West Bengal where the Dayabhaga system pr. ails 
and in certain tribal areas and among the agricultural communities in East Punja 
and the neighbouring States, who have special customs of their own, the b 
of the Hindu population, estimated roughly at twenty crores, is governed by the 
Mitakshara or its sub-schools. The chief characteristics ‘of the Mitakshara system 
are the coparcenary form of joint family and the rule of survivorship. The Code 
seeks to abolish both of them and substitute instead the tenancy-in-common of the 
Dayabhaga. ‘The rules of intestate and testamentary succession prevailing under 
all existing systems of Hindu law have been fundamentally altered. In the 
Dayabhaga, the guiding principle is religious efficacy, whereas in the Mitakshara 
and its sub-schools it is consanguinity. In the Code, however, an entirely new 
line of heirs has been substituted which is based on natural love and affection. 
Another important feature of the Code is the complete abrogation of customs 
except in regard to impartible estates and in one or two other minor matters. 
The proposals embodied in the Code in the aforesaid ects aim at having ‘stie 
uniform system of law for all Hindus including Sikhs, Jains, Budhists and. the 
Tribes. =" 


Mitakshara v. Dayabhaga 


It cannot be gainsaid that the members of the Hindu Law Commiftee gaye 
their most anxious consideration to the hotly contested point, namely the Mitak- 
shara versus the Dayabhaga. A number of witnesses were examined by the 
Committee which found that many witnesses, particularly in the. United Provinces 
and Bihar, and to some extent in the Punjab, were in favour of retaining ,the 
Mitakshara. Some evidence was given before the Committee at Lahore that 
businesses, particularly banking businesses, would be hampered, if not ruined, 
if the Dayabhaga replaced the Mitakshara. `A careful consideration regarding 
this point will show that this apprehension is without justification.« . It is certainly 
not the case that businesses conducted by Muslims,‘ Parsis, or Englishmen have 
suffered from the fact that they do not have the Mitakshara joint family system. 
It is specially to be noted that one of the most progressive commercial communities 
in the southern districts of the Madras Presidency is the Nattukottai Chettiar 
community and their commercial enterprise was attributed by the late Shri 
S. Srinivasa Iyengar “to their ideas of the legal relations of the members of their 
family which approximate more to a partnership than to those of a Brahmin joint 
family.”’—{vide, “Law Reform and Law’’-—an address- delivered in Madras 
before the annual gathering of lawyers on April 17, 1909). 

It is argued by those who wanted the Mitakshara system to be retained that 
when estate duty would come to be levied, the Dayabhaga family would be in a 
worse position, as the devolution in such a family would be entirely by succession, 
whereas in the Mitakshara joint family the devolution would be by survivorship 
in respect of joint family property, and by succession in respect of only separate or 
self-acquired property: It may be remarked in this connection that there is not 
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the least likelihood of devolution by survivorship in a Mitakshara family escaping 
the attention of the tax-gatherer, if and when such a duty is imposed in this country. 
In other countries where such duty is levied, the property passing by survivorship 
is not at all exempt. : 

It is also argued that the case of an improvident father who will squander away 
his ancestral estate for illegitimate or immore] purposes should be specially taken 
into account before substituting the Dayabhaga in place of the Mitakshara. It 
may be observed that the critics forget that the doctrine of the pious obligation 
of the son to pay his father’s debts has been so shaped by judicial decisions as 
virtually to deprive the wife or the sons of any real protection against improvidence 
on the part of the husband or the father. It is also to be noted that cases where 
sons take advantage of their right by birth to incur heavy debts or to claim their 
share and live separate from the family so that they may lead their own lives, 
unfettered by parental control, are equally, if not more, frequent. The argument 
therefore cuts both ways and appears to be completely inconclusive. 

A serious objection to the present law is that the Mitakshara father is now 
unable to obtain the money he may need for any urgent purpose by what, in the 
long run, is the most economical way of raising it, namely, selling at once a small 
portion of the ancestral estate. The father thus shares the disability of the 
Hindu widow in this respect. Like her, even when he is able to find a willing 
purchaser, it is seldom possible for him to obtain the full market value for the 


-property sold. 
Sentiments ` 


Much of the sentiment which supports the Mitakshara is due to a natural instinct 
of conservatism, and to the respect felt for an ancient institution which has come 
down to us from remote antiquity. This sentiment may be said in a way to be a 
‘commendable feeling. But the supporters of the institution- seem to forget that 
‘it has, been shorn by judicial decisions or legislative enactments of most of its 
‘characteristic features. For example, under the Hindu law, as authoritatively 
interpreted by the Privy Council, the unity of the Mitakshara family may be 
broken by any member at any time by a mere unilateral expression of his intention 
to separate from it. Again, it is open to the creditor of an individual coparcener 
to attach his interest in the joint family property and bring it to sale. Still again. 
the father has the right to alienate the joint family property for an anteccdent 
debt. Still more, when the father becomes an insolvent, his right to dispose of 
his sons’ interest in the Joint family property passes to the Official Assignee under 
section 52(2) (b) of the Presidency-towns Insolvency Act, 1909. Although the 
position is different under the Provincial Insolvency Act of 1920, the law reformers 
intend to bring that Act into line with the Presidency-towns Insolvency Act in 
this respéct. Lastly, the Hindu Women’s R:ghts to. Property Act, 1987, has made 
the widow the heir of her husband’s interest in the jomt family property and 
although she takes only a limited estate in the property, yet she can enforce 
her right by asking for a partition of the joint family property. However strongly 
and seriously we may deplore these circumstances, the fact remains that the 
-Mitakshara joint family is fast disintegrating and the process can hardly be arrested 
unless the necessary change is made. 

It cannot be disputed that the present Mitakshara joint family system has given 
rise in some cases to injustice or inconsistency. The case of a Mitakshare father 
dying leaving a daughter and a brother may be seen: His interest in the copar- 
cenary property goes to the brother by survivorship and if the brother subsequently 
‘dies leaving a daughter, the interest goes to the brother’s daughter, the original 
owner’s own daughter being thus ousted. No one would desire such a result, 
but it could only be prevented by a further inroad upon the existing Mitakshara 
law, e.g. by giving the daughter a right bv birth similar to that of a son or by 
giving the father a right to dispose of his coparcenery interest by a will or by some 
such device. It is also to be noted that if the daughter is to have an absolute 
‘estate in the property which she gets from Ler father, how will it be consistent 
to refuse a similar estate to the son by insisting on the Mitakshara rule that the 
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son, grandson and great-grandson shall have a right by birth-in such property ? 
The members of the Hindu Law Committee therefore were driven from point to 
poni and they could find no logical halting-place uritil they abandoned the right 
y birth as well as survivorship and completely assimilated the Mitakshara to the 
Dayabhaga in those respects. - - : 
"Opinions 

Many learned persons gave evidence before the Hindu Law Committee and the 
evidence of some of them may in short be adverted to. The Rt. Hon. V. S. Srinivasa 
Shastri said : 

“I confess, having grown up under the old ideas of the joint family, 1 was a little shocked 

at first at the right by birth being abrogated. There is some point in the objection that the joint 
family system is being disrupted. But the joint family is already crumbling; many inroads 
have been made into it; the modern spirit dees not favour its continuance any longer, The 
choice is between maintenance of big estates and recognition of the independence of individual 
members of the joint family. The latter, in my opinion, is a more important aim as it affords 
greater scope for individual initiative and prosperity.” 
Tt will n that Shri Shastri began with a strong-bias in favour of the Mitakshara 
but was driven to the view that the Dayabhaga was preferable. The prominent 
supporters of the Dayabhaga aré Sir Harshadbhai Divatia, a retired Judge of the 
Bombay High Court, Shri M. C. Setalvad of Bombay, Shri Atul Chandra Gupta of 
Caleutta and Sir Vepa Ramesam of Madras. 

The evidence of Principal C. L. Anand of Lahore is strikingly significant. He 
said : 

“ I support the abolition of the right by birth and of the coparcenary. 1 cannot see how the 
abolition of the right by birth can be said to be against the smritis, because in the Dayablaga 
system which is equally founded on them, there is no coparcenary. As a result of the legislation 
of 1987 and 1988, the Mitakshara coparcenary has already lost one of its chief characteristics: 
With the admission of the widow, it will no longef consist of male members only. The power of 
free dispositicn is recognised in every other system of law and it is time for the Hindu law 
to fall into line. The theory of coparcenary rests on conceptions of primitive Jaw and is a relic 
of the partriarchal theory. Even under the Code, there is nothing whatever to prevent brothers 
from continuing to live together as members of a joint family as in the Dayabhaga, and there 
need, therefore, be no real interruption to family life.” 

The highest authority on Hindu law—Shri S. Srinivasa Ayyangar—is of the 
same view. Sir Srinivasa Varadachariar, retired Judge of the Federal Court, whose 
knowledge and mastery of the Hindu law are beyond question, has counselled 
the members of the Hindu Law Committee that the best solution, which is also the 
simplest, is to substitute the Dayabhaga for the Mitakshara system. It is true 
that there is in several quarters a very strong sentiment in favour of preserving 
the Mitakshara and that some eminent lawyers share that feeling. It must be 
some sort of comfort to those who differ from the members of the Hindu Law 
Committee to feel that in any case a step has now been taken towards the uniform 
territorial law for all Hindus. 

It may be borne in mind that before the Committee was appointed by Resolution 
of the Government of India, dated January 20, 1944, for the purpose of formulating 
a Code of Hindu law, the general opinion was that the unification of Hindu 
peoples at least throughout India in the matter of their laws of family and of 
property and succession should be regarded as of immediately and paramount, 
importance. i 


Conclusion 


The present attenuated rules governing the Mitakshara coparcenery do not 
protect the joint family in the enjoyment of its property but operate only as a 
hindrance to its economic efficiency. “Right by birth and survivorship and the 
restrictions imposed by them on the power of alienation and the deprivation of the 
right of succession of those who’are nearer and dearer to the deceased male member 
than a coparcener are all outworn indicia of the ancient type of family which 
has become almost extinct. The large urban life of these days, the consequent 
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separation of the members of the family anc their employment or avocations in 
distant parts of the country ‘and above all, the new ideas of individuality and the 
consequent coriflicts in the’ aims and aspirations of the various members of the 
family have resulted in the emergence of the modern Hindu family, which is both 
in actuality and in sentiment far removed from the spirit and purpose, of the 
ancient joint family system. The new spirit has penetrated even to remote villages 
and there is no need any longer for the retention of the ancient legal formule which 
only breaks our hearts and entangle our fees and hinder the economic planning 
and improvement as well as affect adversely the smooth co-operation and sweet- 
ness between coparceners which should characterise family life. 

. Particularly speaking amongst Hindus, those individuals or communities have 
been most successful and enterprising that have practically controlled their 
acquisitions and have departed from the normal type of the joint family. Ability 
to realise easily ones own wealth; willingness of third persons to give ready credit 
to and to deal with each adult member of tne family; freedom for a liberty to 
invest his ancestral or acquired wealth so that he may make the most of it for 
himself without the fear of others coming to claim a share ;—these things are 
indispensable for commercial enterprise and economic progress. In the existing 
conditions the qualities of economy and thrft will not be learnt by every one, 
nor can a high standard of comfort be reached and maintained. Were the present 
system abolished, hypocrisy and ill-feeling would not receive daily nourishment 
and there would be scope for self-reliance and the development of all that was 
best in one. No rule of religion requires the continuance of the existing system, 
which, after all, is but a relic of the primitive family. The need for the reform 
of the Mitakshara system of holding property cannot be denied. We may sub- 
stitute for it a property law, similar to, but not identical with, the Dayabhaga 
system. e least that ought to be done is to abolish coparcenary property with 
its incident of survivorship, and to completely obliterate the son’s right by birth. 
The father should be at liberty to dispose of his properties and during his life time 
the son should not be entitled to claim a partition. The brothers should inherit 
the paternal estate in equal shares which should, on their deaths, go to their 
fespective heirs. 
°% There is now an urgent need to alter the Hindu law so as to be in tune and 
harmony with the new pattern towards which the Hindu society appears to be 
rapidly progressing. ‘The ancient joint family system is already crumbling ; many 
in ads have been made into it; the modern spirit does not fulfil its continuance 

ny” lohger: In such circumstances the new Hindu Code appears to be an 
humble attempt to fulfil the present urgent need. 

Ram KesHavy RANADE, LL.M. 


SUITS BY DISTANT REVERSIONERS TO SET ASIDE HINDU WIDOW’S 
ALIENATIONS DESPITE THE EXISTENCE OF THE NEAR REVERSIONER 


Surts to set aside alienations by Hindu widows are not uncommon. Such suits 
are ordinarily brought by the next reversiorer and so long as he is the distant 
reversioner he is said to have no locus standi. The case of Ram Anand v. The 
€ourtof Wards! is considered to be the leading Privy Council decision on the subject. 
According to their Lordships’ opinion the right to sue must be limited. In the first 
instance, if must rest with the very next reversioner. The reversioner next after 
him is not entitled to sue unless the next r=versioner refuses without sufficient 
cause to institute ee or has Btquiescsd i in the act alleged to be wrongful, 
ar has- colluded. with the ited heir, or is precluded from suing by his own act 
or conduct. They have furt er said that i in such a case upon a plaint stating the 
circumstances under which more distant reversionary heir claims to sue, the 
Court must exercise a judicial discretion in determining whether the remote 
reversioner is entitled to sue and would probably require the nearer reversioner 
to be made a party to such a suit. The view that is taken of this ruling by some 


1 (1880) LL.B. 6 Cal. 764, P.C. 


VOL. LIL] JOURNAL, 69 


of the High Courts is that in cases of suits by distant reversioners, not only the 
exceptional circumstances must exist but they must be specifically alleged in the 
plaint. The non-existence of these circumstances and if they exist, even the 
non-mention of them in the plaint, have been held to be fatal to such suits. The 
question that requires consideration is as to how far these limitations can be said 
to hold good, in view of the present day trend of judicial decisions on the subject. 

It must be admitted that the unafithorised alienations by Hindu widows affect 
the whole reversionary and yet no one cansay that he will be the next reversioner 
on a widow’s death. Even the Court wilLnot make a declaration as to who will be 
the next reversioner when such a contingency arises. All the reversioners are 
therefore interested even though the interest of some may be contingent. The 
matter therefore requires to be approached from the point of view of the 
apprehended danger to the whole reversionary and not because one or the other 
has got-a right to inherit at the time when such a suit is filed. 

In Deoks v. Jwalaprasad, the suit was filed by a distant reversioner. The next 
reversioner——a minor daughter of the deceased—-was in existence and the question 
arose whether the suit was maintainable. Suleman and Kendall JJ. said (p. 688) : 

_ ** At the same time we fully appreciate the difficulties which might arise if the Courts were 
to insist on strict proof of collusion, concurrence or carelessness on the part of the next female 
heir, for in many cases such strict proof may not be forthcoming, and lapse of time may make 
available evidence disappear. But in our opinion the solution of the difficulty does not lie in 
saying that the general rule laid down by their Lordships ofthe Privy Councilis inapplicable where 
a female heir intervenes, but in recognising that the instances, mentioned by their Lordships, 
when the next presumable reversioner can sue, were not intended to be absolutely exhaustive.” 
The learned Judges further said : 


‘6. swe are prepared to concede that even without any express proof of refusal, concurrence 
or collusion on her part there may be special circumstances in which a Court may exercise its 
discretion and grant the declaratory relief to a remoter heir,” 


The question of making the minor daughter a party was also considered in view of 
Rani Anands case. But their Lordships having held on merits that the 
declaration required to be made was for the benefit of the reversionary and in the 
interest of the minor reversioner also, it was not necessary in the exercise of that 
discretion to make her a party. They therefore gave the declaration sought 
for in the distant reversioner’s suit without ordering the near reversioner to be 
made a party. 

The phrase ‘judicial discretion’ that appeared in the Privy Council case was 
interpreted by the Patna High Court in Balmakund Lal v. Mt. Sohano Kueri,? 
where their Lordships in explaining Rani Anand’s case held that the rule 
stated in that case embodied a rule of prudence not a rule of law. In other words 
it affected the question of discretion and not that of jurisdiction, for s. 42 of the 
Specific Relief Act made no distinction between the rights of a near and those of a 
remote reversioner. . 

In Lakhsmi Ammal v. Anantharama' the Madras High Court had had to consider 
this legal position. In that case a sister and her minor son were held to be the 
nearest reversioner in view of Act II of 1929—-Hindu Law of Inheritance Amend- 
ment Act. The plaintiffs though they filed a suit as near reversioners were not so 
found by the full bench to whom the matter was referred for the determination 
of the question. It was argued before the divisional bench on the authority of 
Rani Anands case and other cases which followed that ruling, that the suit 
should be dismissed especially as the minor son of the sister was not made a party 
even though it was pointed out that they should do so having regard to Act II 
of 1929. The argument was met by referring to Deokt case, pointing out that 
the declaration could be given in the exercise of the judicial discretion if the Court 
thought it proper so to do even though the minor near reversioner was not a party. 
The divisional bench, however, said that though suits by remote reversioners when 
near reversioners were in existence were dismissed it did not necessarily follow 
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that they should in all cases be dismissed ; that the Court had « discretion im 
such cases and that the plaintiffs might be allowed to go on with the suit. It, 
however, ordered the minor reversioner to be made a party to the proceedings so 
that the case on beaalf of the reversioners may once and for all be tried and disposed: 
of. e = 

The int again arose in the Lahore High Court in Mela Rame v. Mst. Bhago.? 
From facts ofthe case ifappears that the suit was fled by a distant reversioner 
though a minor near heir was in existence. He was, however, made a pa wate 
no grounds were mentioned in the plaint which required tobe stated by the 
reversionter to enable him fo file such a suit. 

In view of the conflict of authorities the following question was referred to the 
full bench consisting of Abdul Rashid, Mahajan and Khosla JJ. (p. 774) : 

“ If more remote reversioner sues for a declaration that a transfer of property will not aflect 

his reversionery rights, does the presence of a rearer reversioney bar the suit if the near reversioner 
is a minor? ” 
Their Lordships reviewed the whole caselIaw on the subject and came to the 
conclusion that the list given m Rant Anand’s case of the exceptional 
circumstances in which the ntore remote reversioner might bring a suit to challenge 
the alienation was merely ilustrative and not meant to be exhaustive. They. 
further held (p. 781) :-— 

“The rule of law that the nearest reversioner musat institute g suit in order to safeguard the 
interests of the entire revetsionary body is based on the principle of expediency and to prevent 
multiplicity of suits. The cause of action of all reversioners is the same and arises on the date 
of alienation... .They will be hound by any decree that may be passed in the snit brought by the 
more remote reversioners.’’ 

Abdul Rashid J., who delivered the main judgment, said (p. 786) : 

” As a minor cannot bring a suit and as no one is under legal obligation to institute a suit 
on behalf of the minor, the disability of a minor, when he happens to be the negr reversicner, 
does not precludes more remote reversioner from bringing a declaratory suit to the effect that a 
transfer of property will not affect his reverslonery right when the succession opens out on the 
death of the widow. H a minor reversioner is allow2d to bar the way of a more remote rever- 
sioner there would be a possibility that the more remote reversioners will be compelled to hold 
their hand end lose their opportunity of challenging the alienation within limitation threugh ne 
fault of their own. This would be highly inequitable. I would accordingly answer the question 
referred to the full bench in the negative.” 

Khosla J. entirely agred with the reasoning of Abdul Rashid J. and further 
added (p. 786) : 

“when a suit is brought by a more remote reversionerin the presence of the near reversioner 
who is a ntinor, the following positions can arise z 

(A) The minor is impleaded as a party to the suit and when so impleaded, 

(4} supports the plaintiff’s case, or 
(#) does not support the plaintiff’s case. 

(By The minor is nct impleaded as a party. 

The position (A) (f) presents no difficulty whatsoever when the minor supports the plaintiff's 
case as in the case which has been referred to us he may be transferred to the category of the 
plaintiff and the suit can proceed on behalf of minor and the more distant reversioners. But 
even if the minor is not transferred to the categcry of plaintiffs, the suit is competent because the 
minor supports the claim of the more remote revers:oners. 

(A) (#i) If the minor does not support the plaintiffs claim, the rule enunciated, by their 
Lordships of the Privy Council in Rani Anand Kunwar’s case,* will apply and the next presumable 
reversioner would be entitled to sue on the ground that the nearer reversioner is concurring ia the 
act alleged to be wrongful. 

(b) When the minor is not a party, it will be advisable to make him a party by dor 
the plaintiff to implead him and when this is done the remarks made above with regard to (A)(1) 
and (A) (ti) will apply.” 

It clearly appears from these cases that if the next reversioner were to be a minor 
there is no difficulty in allowing such a suitto be: maintained and Rani Anand’s 
case does not come in the way. A natural and important question further 
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‘arises is as to what is the position if the near reversioner is not a tiinor. Is it 
‘necessary that in such a case all those exceptional circumstances mentioned in 
Rani Anands case most be shown to have existed? It must be said that 
‘some of the arguments adopted by Judges in these cases are equally applicable 
even if the next reversioner is not a minor. It is therefore submitted that in such 
cases if the next reversioner were to be made a party to such a suit there should 
be no difficulty in conducting the proceeding as all those really interested in the 
reversionary are before the Court and one or the other course as suggested by 
Khosla J. will set the matter right without causing any inconvenience or difficulty 
in the conduct of the proceedings of this kind. We have yet to wait however 
‘and see as to what view the High Courts take when such a question arises and 
comes before them for a judicial pronouncement as unfortunately there seems to be 
vio direct ruling on the point so far. 
; P. H. BANATVALA. 


~~ 
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Trial of Oscar Slater. By Wruriam Rovannean. Notable British Trials Series. 
Evinsuren. William Hodge and Company, Limited, 12 Bank Street, 
1950. Fourth Edition. Demi 8 vo. Pages xii-and 888. Price 15s. 


Tue story of the trial of Oscar Slater is memorable for more teasons than one. 
‘The unfortunate man was tried for the murder of Miss Marion Gilkrist, convicted 
on the testimony of identification by two girls—one of whom did not+look squarely 
into his Face, and the other only saw him in the darkness of night, sentenced to the 
extreme penalty, of law, saved from the gallows within 24 hours of the time fixed 
for executién, reprieved and set at liberty 15 years later, allowed to prefer an appeal 
against conviction, under a special Act of Parliament, and honorably acquitted 
after spending 20 years in ignominy. A solatium of a£6,000 granted to him by the 
‘House of Commons was but a poor compensation for 40 years of mental anguish, 
He died on January 81, 1948, leaving behind him a large circle of friends. The 
publishers have done well to add to a faithful record of the trial proceedings a 
verbatim report of proceedings in appeal: 


The Bombay Code, Vol. III. Published by the Government of Bombay, Legal 
Department. Bompay: Government Central Press. 1950. Roy. 8vo, 
Paves 8087-8448. . 


‘Wire a celerity that indeed is creditable the Legal Department of the Govern- 
ment of Bombay have brought out the third volume of this publication which is 
indispensable-to Judges, Magistrates, lawyers and the poaa public. It includes 
Bombay Act XXXIV of 1949 to Bombay Act LXIII of 1949, in loose leaf fashion. 
The value of having an up to date edition of recent Acts of the Legislature cannot 
be over-estimated. In publishing the volumes of the Bombay Acts, the 
Government of Bombay have set an example which the Central Government as 
well as the other Provincial Governments might well emulate. The third volume 
is issued in such a format that the Acts to be issued in future might be filed in it 
in a serial order. . At the same time, when an Act already issued has undergone a 
change, its revised version is issued under appropriate pagings meant for re- 
placement of the repealed or amended provisions. The prices fixed are extremely 
moderate. No lawyer in this State can afford to be without a copy of these useful 
volumes. - ` 
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The Indian. Succession Act, 1925. By NARES CHANDRA SEN GUPTA, M.A. D.L., 
Senior Advocate, Federal Court of India. Carcurra: N. M. Roychowdhury 
Co., Ltd., 72 Harrison Road. 1950.° Third Edition. Royal 8vo. Pages lxxxiv 
and 907. Price Rs. 25. 
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Tzs is a commentary on the Indian Succession Act. The passage of it through 
the press was delayed for one reason or another. In its present form, itis a work- 
able edition of the Act. 


The Code of Criminal Procedure. By V. V. CHITALEY, B.A., LL.B., Senior Advocate, 
Supreme Court of India, and S. Apru Rao, B.A., B.L., Advocate, Madras High 
Court. Nacpur: The All India Reporter Limited. 1950. Fourth Edition. 
In three volumes. Vol. III: Pages xxv and 2561 to 3784. Price Rs. 18. 
For three volumes Rs. 54. 


Tzs is a very exhaustive and up to date edition of the Criminal Procedure Code. 
The legislative mills in free India are grinding so quickly and so well that an edition 
of the Code is likely to be antiquated before its ink is dry. The present edition, 
however, places in the hands of its readers a thoroughly up to date text of the 
Code. The out-turn of the various Courts of final jurisdiction is prodigious : 
the reader can keep himself abreast of the march of cases with the help of this 
edition. 


Partnership Law. By K. M, Grose, Advocate, Calcutta High Court. CALCUTTA 6, 
Nalanda Press, 159-160 Cornwallis Street. 1950. Demi 8vo. Pages xlii 
and 592. Price Rs. 10. - 


Liz the English Partnership Act of 189C the Indian Partnership Act of 1982 
with its progenitor the Indian Contract Act of 1872, covers a field occupied by the 
law merchant and the case law. It deals in detail with the law governing partner- 
ships, and its beneficent effects are seen dur-ng nearly 20 years of its existence. 
The provisions of the Act are here dressed with annotations borrowed from the 
leading English text-books and case-law English and Indian. We commend this 
edition to the profession. : 


The Constitution of India. By NARES CHANDRA SEN GUPTA, M.A., D.L., Senior 
Advocate, Supreme Court of India. CaLrcurra: Uttarayan Limited, 170, 
Cornwallis-Street. 1950. Demi 8yo. Pages xxxi and 414. Price Rs. 8. 


On January 26, 1950, the free peovle of India constituted themselves into a 
Sovereign Democratic Republic and secured to themselves the gift of Justice, 
Liberty, Equality and Fraternity, and adopted a Constitution containing nearly 
400 articles. Like constitutions in other free countries of the world, it is the bed- 
rock of the peoples’ rights and privileges. The present edition of the Constitution 
is its first annotated edition. Light is derived from the other constitutions and 
the case-law accressed around the provisions of the earlier Government of India 
Acts. The Constitution is barely six months old, and even in that brief period 
many cases “have been decided interpreting its provisions. In handling cases 
under the Constitution and in apprising citizens of their duties, privileges and rights 
the book will undoubtedly be useful. 


Bombay Rent Act (Bom. LVI of 1947). By J. H. DALAL, B.A., LL.B., Advocate, 
Bombay High Court. Bonsay: N. M. Tripathi Ltd., Princess Street, 1950. 
Demi 8vo. Pages xix and 186. Price Rs. 7-8-0. 

Tms is a handy and useful edition of the new Bombay Rent Act of 1947. The 
annotations are concise and to the point, and call attention to cases, English and 
Indian, and also to unreported Bombey cases. In dealing with cases falling under 
the Act, which are fairly frequent, the book will assuredly be useful. 


` The 
Bombay Law. Reporter 
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_ August 15, 1950. 


STARE DECISIS 


(1) THe Bombay High Court has by its circular enjoined that a judicial confer- 
ence shall be called after every 8 years by the District Judges in their respective 
Districts. The District Judge of West Khandesh had in consonance with this 
circular called a judicial conference at Dhulia on November 21, 1949. Mr. V. A. 
Naik, M.A., LL.B. District Judge, West Khandesh, made the following observation 
in his learned address. :—“ After all we are governed by the system of juris- 
prudence in which precedents are authoritative. This is the English system. 
You may be aware that in the systems which prevail in the Continent precedents 
are not authoritative.. They are merely recommendatory. You can easily imagine 
what happens under a system of jurisprudence where precedents are held to be 
authoritative. The Judges are engaged in forging fetters for their own feet, if 
I am perniitted to use a somewhat figurative expression. Every new decision is a 
link ai in a chain of slavery, that is the way the English law has been built up.” 
Moved by this observation it struck me that this was a subject that needed thought- 
ful consideration. And so I picked up my pen to put my thoughts on paper. I 
had already read a few articles on this subjeċt in the journals. In one of the 
articles that appeared in the Bombay Law Reporter it was suggested that an Act 
be passed but I did not like that idea. However moved by the above speech I 
felt that in Independent India it was necessary to reconsider this question. That 
is to say it was necessary to reconsider this principle of stare decisis in the light of 
new situation and new events. According to me this subject has reached an 
cnormous importance and it should not go unheeded in view ofthe fact that 
we are now building the foundations of Independent India, and ideal democracy’ 
is our ideal. Its prerequisite is an independent judiciary without which it is 
impossible to think of setting up the rule of law. 


The pre-British period :— 

(2) Dr. P. V. Kane, in his learned work on the History of Dharmashastra, ‘has 
dwelt on the subject of ancient -system of administration of Jaw at great length. 
And a number of judicial documents of Mahratta period have been published in 
Maharashtra. But it has to be noted that the art of printing not being in existence 
then it is not possible to say with precision as to how this principle was recognised 
and acted upon in the judicial system then in existence. However so far as the 
ancient judicial administration is concerned it can be said that this principle found 
its place in the ancient customs. As according to ancient Hindu law a custom 
overrode the express principles of law. Apart from this the ancient system of 
Indian ‘logic which gives a separate place to example (3argw) in the matter 
of drawing of inferences (anumana—atgqrq ) would be a sufficient proof of the 
fact that this principle found place in ancient judicial system. And therefore it 
can be said that this is one of the recognised principles of wisdom and prudence 
accepted by the Indian jurisprudence. 


The British period :— 


(8) With the advent of the British in India a new system of administration of 
law came into existence in India and at present jt is in vogue. The present system 
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is based on English principles of jurisprudence wherein the principle of stare decisis 
is of enormous importance. Precedents have a great respect and are followed with 
strictness by the English Courts. But even in England under extraordinary 
circumstances it has been departed from. 

“ Precedents are not lightly disregarded in English Courts, but the Chief Justice said: 
Where the attention of the jury cannot be kept alive ..] should readily incline to the consider- 
ation of the question... Whether we ought to adjourn...” 

After some discussion it was arranged at last that an exhausted jury would 
become the overnight guests of the sheriff. And an ageold precedent was broken. 
The treason trial would not be finished in one day. (For the Defence—Thomas 
Erskine—-by Lloyd Paul Stryker, p. 288). Fut as a rule this principle is followed 
and receives a great respect. And so in India this principle has found a well 
recognised place in the modern administratian of justice. a 

`o Principle of stare -decisis—Meaning of :— -o 

(4) The Law Léxicon of British India—by P.R. Ayar (1940 edn.,) at p. 1214, 
gives the following meaning of the term. A Latin phrase meaning “ to stand by 
decided cases °” to uphold precedents ; to maintain former adjudications. 

It iš a general maxim that when a point of law has been settled by decision, 
it forms a precedent which is not afterwards to be departed from. The rule 
as stated is “ to abide by former precedents (stare decisis), where the same points 
_came again in litigation as well to keep the scale of justice even and steady and 
not liable to waver with every new Judge’s opinion, as also because, the law in 
that case being solemnly declared and determined, what before was uncertain 
and perhaps indifferent, is now become petmanent rule, which it is not in the 
breast of any subsequent Judge to alter or swerve from according to his private 
sentiments ; he being sworn to determine not according to his own private judg- 
ment, but according to the known laws and customs of the land,—nét delegated 
to pronounce a new law, but to maintain anc expound the old one “ jus dicere 
et non jus dare” (Broom, Leg. Maxims). As it was said by Alderson B., 
“ My duty is plain. It is to expound and not to make the law; to decide on it 
as I find it, not as I wish it to be.” 7 Exch, 548, quoted by Cotman, J., in 4 C.B. 
560. 

The above passage clearly indicates the limits of the principle of stare decisis 
and its connotation and denotation. 

(5) The Indian Courts and the Judicial Committee of the Privy Council have 
by their decisions made it quite clear as te Low this principle is to be applied and 
followed. And a perusal of page 6548 of the Indian Digest, Tol VII (Chitale, 1948) 
will make it clear as to how this principle is to be followed and has been followed 
by the British Indian Courts. A detailed study of this aspect of the subject is not 
attempted herein. But it is sufficient for our purposes to show that this principle 
has been adopted in our present system of judicial administration in all its possible 
details. And that the principle is also of great importance, wisdom and prudence 
eannot be disputed. That the departure from this. principle of wisdom and 
justice has necessarily farreaching and disastrous effects is abundantly clear from 
the very recent decisions given by the Bombay High Court on the Law of Adoption, 
always departing from the decisions of the Judicial Committee of the Privy Council, 
till the decision of Anant Bhikappa Patil v. Shankar Ramchandra Pati? overruled 
the! Bombay decisions. 





Then why reconsideration :— 


(6) -Then it is a natural question as fo why this principle of following ancient 
decisions should be cana comes up for our consideration. That the 
principle is good and of wisdom is not questioned or doubted. That it gives 
security and uniformity is also accepted. Its existence is necessary for the 
keeping up of the scales of justice even and szeady. - That its existence is necessary 
to check private opinions from encroaching on the province of judicial administra- 
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tion of a country. All these and other justifications of this principle accepted, 
nevertheless it remains as a fact that the complete acceptance of it is nothing 
less than a link up in the intellectual slavery created by a particular type of ideology 
of governance. Apart from the ideology of governance, the factor of changi 
times, which creates new situations and wants also required progress, which is 
necessarily hampered by this principle of jurisprudence. And therefore the 
principle becomes a link up in the intellectual slavery, cannot also be denied. 
And therefore in the modern fast changing democratic times it deserves a reconsi- 
deration and a careful departure if not a complete abrogation. But apart from 
this very general aspect of this subject what we are concerned with most is the 
reconsideration of this principle in the light of new events and situation we are in 
now. 

As already stated above we are building up an ideal democratic. ‘State wherein 
we want to set up what is known as “the rule of law.” Recently in England a 
committee was appointed for examining the scope of “The rule of law,” and 
after exploring the meaning and connotation of that phraseology they came to 
certain definite conclusions and they stated that the essence of the rule of law 
consisted in the fact that there should not be any undue interference with the 
liberty of the individuals. This is the meaning according to the committee, and 
secondly, they stated that there must be complete equality before law. With 
_all the praise and compliment for the British sense of justice, it cannot be denied 
that they were human beings with: the usual infirmities ruling a country which 
was not their.own and where they wanted to rule with a firm hand. With this 
in mind, it would be quite clear that the administration of this principle of justice 
must have been influenced by considerations other than pure principles of juris- 
prudence. oe 


The, basis of the principle. _ 


(7) The principles of jurisprudence are based on human prudence and the 
conditions of life of a country. ‘that both these factors are bound to differ cannot be 
denied. So what is prudent to the English mind may not be necessarily so to the 
Indian mind. To illustrate this aspect of the case the question of adultery can 
be taken as aninstance. Under English law adultery is not an offence and therefore 
in actions of adultery the aggrieved party is granted compensation. While 
adultery is an offence under both the ancient Indian and modern Indian law. 
The next instance in point is the rule of accepting evidence in rape cases. The 
long course of decisions show that the bare uncorroborated word of the prosecutrix 
is not sufficient to convict a man for the offence of rape (Emperor v. MadhaoTatya). 
This rule of practice is entirely based on the English conditions of life which amply 
differ from the Indian conditions of life. And therefore Sen. J. in Harendra 
Prasad Bagchi v. Emperor? questioned this principle. In this country the sanctity 
of marital tie and chastity is engrained in the mind of a woman by ancient tradi- 
tions. And anti-marital misconduct on the part of a woman is looked down upon 
with the greatest possible contempt. The Indian History, modern and ancient, 
will evidence this aspect of social life. And therefore the acceptance of this rule 
of English law as stare decisis is likely to result in injustice. Besides all this as a 
general rule in India we find that in most of such cases the victims are very young 
and unmarried girls whose minds are trained by their mothers in the abovesaid 
Indian mentality. A number of instances of this type can be multiplied to 
illustrate this point. But as a crucial instance the instance of cow will sufficiently 
illustrate this point. The Englishman teaches his child that a cow has no soul 
and in India the Hindu worships it as an embodiment of 88 crores of God. Thus 
from this aspect also it has become necessary to examine and reconsider the princi- 
ple of stare decisis. Moreover the concepts of the English mind and the Indian 
are bound to differ in view of the fact that the ways of life in both these countries 
are based on quite contradictory philosophies of life. To the Indian mind life 
based on tyaga (sacrifice) is the beau ideal while to the English mind life is for 
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enjoyment (bhoga). And this difference of ideology is responsible for the difference 
that we find in the material progress that was made by Europe. Therefore the 
out-look of life in these two countries materially differs and so the concepts of life 
are bound to differ. In consequence the rules of prudence derived under these 
English conditions of life are bound to differ and as such unacceptable under 
Indian conditions. 


The remedy : Liberal construction v. Amendment. 

(8) It has been shown above that this principle at present needs reconsideration, 
But as a principle of jurisprudence it is also necessary to consider as to how this 
conservative check on the progressive impulses of society can be remedied. One 
of the remedies is the liberal construction of statute law. But liberal construction 
cannot after all go beyond a particular limit. And if the correct administration 
of law is to be secured liberal construction cannot be of much help. To illustrate 
this point we have the instance of the recent ruling given by the Federal Court 
in Ntharendu Dutt Majumdar v. The King Emperor! and reversed by the Judicial 
Committee in King-Emperor v. Sadashiv Narayan Bhalerao?. Sir Maurice Gwyer 

ut a very liberal construction on the meaning of the term ‘sedition’ used in the 

efence of India Act, taking into consideration the changin times. But however 
this construction went beyond the definition of the term ‘sedition’ used in s. 124A 
of the Indian Penal Code. On perusal of the judgment given by the Judicial 
Committee, in fairness, it will have to be admitted that the judgment-of the Federal 
Court went far beyond the letter of the law and therefore it must be admitted that 
it was correctly overruled by the Judicial Committee. And therefore liberal 
construction cannot be of help in effectively breaking up this link up in the intellec- 
tual slavery. And therefore the people must necessarily resort to Legislature 
which is elected by them and get the law amended taking into consideration the 
necessities of time. That alone however is the proper course to bring into control 
the conservative check on the play of this principle in the administratitn of justice, 
which ought to be progressive. However for the present our new hope is the newly 
established Supreme Court of Independent India. And so far as that Court is 
concerned nothing is in its way that can fetter its power of reconsidering the 
administration of this principle of jurisprudence. 


The Supreme Court of Independent India : 
The Ruling of the Judicial Committee of the Privy Council. 

Apart from what is stated above with the departure of the British rule, the rulings 
of the Privy Council have ceased to be binding on the Courts in India. A new 
Supreme Court has been established in India and that Court alone is now of the 
highest Aen in this country. It can refuse to follow the Privy Council rulings 
as they are not binding on it. It possesses all the authority in the administration 
of law and therefore can reconsider all legal positions afresh. This Supreme 
Court of Independent India, it is submitted with respect, should reconsider all the 
previous rulings whenever occasion arises. And this link up in the intellectual 
slavery be broken up and a new order of rulings considered from the Indian point 
of view be set up. 

mn meee S. B. Brat. 
GLEANINGS. 
ELECTION 


THE general principle running through all the cases as to what constitutes an 
election is this—that where a party chooses one of two roads in such a manner as 
to lead the opposite party to believe that he has made that choice, he cannot 
retrace his steps and pursue the other road. This doctrine, which is fully ex- 
pounded by Lord Blackburn in Scarf v. Jardine ( (1882) 7 App. Cas. 845, 860) 
applies where a person having a cause of action is faced with the necessity of 
- having to elect between alternative and inconsistent remedies; having chosen 
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one ini an unequivocal manner, he is deemed to have forfeited his right to rely on 
the other. The doctrine does not apply, however, where there is one remedy only 
but a choice of Courts in which to enforce it. - This was the position of the wife in 
Ross v. Ross (supra), for the remedy available to her was but one, t.e., an order 
for maintenance, which she could obtain either in a Court of summary jurisdiction 
or in the Divorce Court. The situation was, therefore, rather similar to a case 
where proceedings in respect of substantially the same cause of action are pending 
at the same time in two different Courts. In such circumstances it cannot be 
said that the plaintiff, by instituting proceedings in one Court, has irrevocably 
elected to pursue his remedy in that Court only, so as to be precluded for all time 
from proceeding elsewhere; on the contrary, as Mr. Justice Willmer pointed 
out, the Court has a discretion, on a motion to stay proceedings on the ground of 
lis alibt pendens, to stay or not to stay the proceedings, and may at that stage 
put the plaintiff to his election in regard to the Court in which he will proceed. 
But apart altogether from these considerations, his Lordship was satisfied on the 
facts in Ross v. Ross that the wife had never done anything which could be termed 
an election in the sense of a final choice. Her counsel’s statement at the trial 
of the suit amounted to no more than a statement of present intention; and the 
retention in force of the Justices’ order after filing'the application in the Divorce 
Court showed, possibly, that the wife’s conduct was equivocal but could not be 
regarded as evidence of an irrevocable election in favour of the order of the Justices. 
In the result, the wife’s application was adjourned so that she could decide in 
which Court she wished to proceed. It remains to say that with the coming into 
force of the Married Women (Maintenance) Act 1949 substantially larger amounts 
than those payable under the Married Women (Maintenance) Acts 1895 and 1920 
may be awarded in a Court of summary jurisdiction; to have recourse to the 
High Court in order to obtain a more favourable order has, therefore, lost somc of 
its former attraction. —L. J. . ' 


Onvus OF PROOF IN DEFENCE 

Nor infrequently at the present day statutes creating new offences, and creating 
also defences to them, impose on the accused the burden of proving the facts which 
will constitute the statutory defence. Subject to any express words in the statute 
this burden of proof is not so heavy as that which lies on the prosecution, and the 
defence will be made out if the jury be satisfied that the facts alleged in defence 
were probably true (R. v. Carr-Braint [1948] 2 All E.R. 156), It is not necessary 
for the defence to prove the facts to be true beyond reasonable doubt. A recent 
instance, in itself remarkable for other aspects of the case, is relevant to the dis- 
charge of such a burden in red petrol cases. If commercial petrol is present in 
the tank of a private motor vehicle, its owner and the person in charge of it are 
prima facie guilty of an offence but it is a defence for the accused to prove, e.g., 
that he did not know that the petrol was commercial petrol and did not neglect 
to take any step which he might reasonably be expected to take that might have 
prevented commercial petrol being put in the tank. How is that burden to be 
discharged ? Partly, we do not doubt, by the sworn evidence of the accused. 
And although his sworn testimony is but one factor’ to be taken into account— 
the credibility of his story, the circumstances of the case, and the sworn evidence of 
other witnesses obviously also are to be considered—yet if those other factors are 
not too cogent against him, is there reason why the oral evidence of the accused 
should not suffice if the Court of first instance, before whom he is tried, credits his 
testimony? The answer to this question must, we suggest, be that there is no 
such reason, but in view of reports of the appeal in Spicer v. Clark (cf. p. 288, post) 
heard on May 8, 1950, before a Divisional Court composed of the Lord Chief Justice 
and four Judges, it would appear that that case merits careful consideration in 
this connection.—L.J. > 

; ALTERATIONS IN WILLS 

Section 21 of the Wills Act 1887 lays down a general rule concerning alterations 
in wills, and three exceptions. The rule is that no obliteration, interlineation, or 
other alteration made in a will is effective; and the exceptions arise where the 
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alterations, etc., are made before execution, where they are duly executed, and 
where the original words or effect of the will are not apparent. The doctrine of 
dependent relative revocation and the invenzion of infra-red photography make 
the third exception the most interesting of the three, and it will be discussed in 
some detail in light of the recent decision of Ormerod, J., in Re Itter (deceased) 
Dedman v. Godfrey ( [1950] 1 All E. R. 68) after the first two exceptions have 
been outlined. ` 


Alterations made before Eaecution of a Wall “i 


Such alterations form part of the will even taough they may not be duly executed 
or initialled, but the burden is on the person who seeks to rely on them to prove 
that they were made before the will was exesuted. The burden of proof may be 
discharged either by intrinsic or by extrinsic evidence. The condition of the 
document itself can raise a presumption thas the alterations preceded execution. 
There is, for example, a presumption that blanks were filled in before execution, 
although they may be filled in in handwriting different from that of the remainder 
of the will, but the presumption is easily rebutted. Where some blanks were 
filled in with black ink and some with red ink, the parts in red were.excluded from 
probate in spite of the fact that, apparently. all the handwriting was that of the 
testator (Birch v. Birch (1848) 1 Rob. Eccl. 673.) Ifthe will is meaningless without 
an interlineation, thatis prima facie evidence that the interlineation had been made 
when the will was executed, and the same presumption arises where alterations 
amount merely to rectification of “‘verbal” (<.e., clerical) errors. 

Declarations made by the testator before. but not after, he executed the will 
which show that his intentions were as the will reads when altered, are admissible 
as extrinsic evidence (Doe d. Shallcross v. Palmer (1851) 16 Q.B. 747). Other 
persons may give direct evidence that they saw the alterations before execution. 


s 
Alterations Duly Verified 


An alteration may be verified by the signatures or initials of the testator and 
both. witnesses in the margin or in some other part of the will opposite or near to 
the alteration, and this is the usual practice. Re-execution of the will is also 
effective (in this case a suitable attestation clause referring to the alteration 
should be incorporated), or a duly executed memorandum can be attached to the 
will. A codicil verifies previous alterations to a will, but unless the codicil reveals, 
as a matter of construction, an intention to confirm the will as altered, it is necessary 
to prove that the codicil was executed after the alterations were made in the will. 


Original Words or Effect of Will not Apparent 


If the original words are “apparent” they are admitted to probate, and the 
attempted alterations or ‘obliterations are ineffective—unless, of course, they can 
be shown to have preceded execution or were duly verified. In Re Itter (deceased) 
(supra) Ormerod, J., pointed out that s. 21of the Wills Act, 1887, does not use the 
term “discoverable ” and that “apparent ’’ must mean apparent on the face 
of the instrument. Therefore he held that where writing in a codicil covered over 
by slips of paper was only decipherable by mzans of photographs taken by infra-red 
rays, then such writing was not “apparent.” 

This decision sets a limit (for the purposes of applying the section) to the invoca- 
‘tion of technical aids to render apparent obliterated writing in a will. It is permis- 
sible to call an expert in handwriting to give evidence as to the original words of a 
will, and he may use a magnifying glass (In the Goods of Brasier (1899) 79 L.T. 472), 
but not infra-red photography. Ormerod J. in Re Iter (deceased) (supra), said : 
“ If the words of the document can be read by looking at the document itself, 
then they are, I think, ‘apparent’ within the meaning of the section, however 
elaborate may be the devices used'to assist the eye and however skilled the eye 
which is being used, but, if they can only be read by creating a new document, e.g., 
by producing a photograph of the original writing of the codicil, as in this case, 
then I cannot find the words are ‘ apparent’ ”, 
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_ it must be mentioned that the strips of paper pasted over the original writing 
in the codicil that Ormerod, J., was considering, could not be removed in order to 
render the writing below “apparent” (In the Goods of Horsford (1874) L. R. 8 P. 
& D. 211), nor was extrinsic evidence as to the original words admissible for this 
purpose (Townley v. Watson (1844) 8 Curt. 761). 

Where the original writing is not “ apparent ” the exception operates and the 
alteration is effective (contrary to thé general rule) in so far as the will is revoked 
pro tanto, and probate must be granted with a blank space in place of the undeci- 
pherable original wording. This principle is subject, however, to the doctrine 
of dependent relative revocation. Where there is not merely erasure or obliteration 
but an ineffective attempt to “ substitute” & new name ora new gift then extrinsic 
evidence is admissible to.prove how the will originally stood on the assumption 
that the testator only revoked the first gift on the supposition that he had 
effectually substituted a new one. - 

It is not always easy to distinguish between ‘“ substitution ” and revocation. 
If, for example, a testator obliterates a legacy to X of £500, and X later finds 
favour again and the testator writes in the same legacy or a different legacy, then 
this is nota “ substitution ” but a revocation followed by an unsuccessful attempt 
to make a new gift. Again, where a will contained, when executed, a legacy to À 
of “ the sum of two hundred and fifty pounds” and the testator later obliterated 
the words “ two hundred and,” it was held to be a mere obliteration and probate 
was granted with a blank space between “the sum of” and “ fifty pounds ”’ 
(In the Goods of Hamer (1948) 60 T.L.R. 168). 

Provided that an alteration is a ‘ substitution ” extrinsic evidence is admissible 
to prove how the will originally stood, although the original writing may not be 
“ apparent.” Thus where the name of a legatee was entirely erased and another 
name was substituted, parol evidence was admitted to show the identity of the 
original leggtee (In the Goods of McCabe (1878) L.R. 8 P. & D. 94). The testatrix 
in Re Itter (deceased) (supra) had written new amounts for various legacies on the _ 
slips of paper pasted over parts of her codicil, and the attesting witnesses could 
not say whether the slips were on the document at the time of its execution. She 
herself, but not the-witnesses, had initialled the alterations, and consequently 
they were not duly verified. Therefore if the efforts of the testatrix had not been 
held to amount to a substitution of new amounts for the original legacies, probate 
- would have been granted with blanks in place of the slips of paper. As it was, 
however, Ormerod, J., said that the inference could be drawn from the document 
itself (in the absence of other evidence) that the testatrix had only intended to 
revoke the parts covered by the slips of paper if the new bequests were effective ; 
and therefore the original state of the codicil could be discovered by other means 
than mere visual inspection of the document itself. The infra-red photographs 
were accepted as evidence of the writing beneath the slips of paper, and the codicil 
was admitted to probate as originally written. 

In conclusion, it should be mentioned that, independently of s. 21 of the Wills 
Act, 1887, if a willis altered after the testator’s death, it must, if possible, be 
admitted to probate as it was before alteration, and extrinsic evidence is freely 
admissible to reveal the original state of the will (In the Goods of Rolfe (1846) 
4 Notes of Cases 406).—Z. J. 


REVIEWS. 


Principles of Mahomedan Law. By the late Sir Dinsuan MULLA, Kt. Thirteenth 
edition by Sir Sultan Ahmed, x.c.s.1., D.L., Barrister-at-Law. CaLcurtra: The 
Eastern Law House, Ltd., P18 Ganesh Chunder Avenue. 1950. Roy. 8vo. 
Pages xxxi"and’827. Price Rs. 10. i 


THE precepts of Mahomedan law, unlike those of any other systems of law, are 
singularly clear and concise ; and yet the-subsequent commentators and the com- 
plexity of modern life have invested them with obscurity. Mulla’s edition steers 
clear through these and the multitude of decisions of Courts and presents the 
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principles with a perspecuity peculiarly his own. If one wants to know the up 
to date requirement of Mahomedan law on a given point, one can do nothing better 
than turn to this book. The learned editor of this edition has done his work 
creditably. He has called attention to the vagueness that prevails with regard to 
life estates and vested remainders, and calle] upon the Legislature to set the 
question at rest by appropriate legislation. In other respects also the principles 
of the law require to be clarified and modernised ; and it is too late now to hark 
back to a point of time more than 1800 years ago. This book will remain, as it 
ever has been, a reliable text-book on Mahomedan law. 


A supplement to Principles and Practice of Sales Taz. By Dinsuan P. MADON, B.A., 
LL.B., Advocate, BomBay. The Progressive Corporation, Ltd., Esplanade Road. 
Roy. 8 vo. 1950. Pages 72. Price Rs. 2-14-0. 


Tms supplement deals with the changes in the law relating to sales tax in the 
State of Bombay made since the publication of the author’s main book an the 
subject. : It brings up-to-date the text of the Act and the Rules made thereunder 
and incorporates ell the latest notifications and recent decisions. To add to 
its usefulness a note is appended on the position of sales tax in the new constitution 
and it also deals witzh the application of the Act to the various merged States. The 
full text of the Bombay Merged States (Laws: Act, 1950, is given. 


The Law of Standard Rent and Eviction. By ACHARATLAL V. MODY, B.A., LL.B., 
Advocate. Ragor. Saurashtra Law Repcrter, Mandvi Chawk. 1950. Demi 
8vo. Pages 152. Price-Rs. 5. 


Tuis is a general dissertation on the law of rent and eviction as obtaining at 
present in the State of Bombay and the Union of Saurashtra. The discussion is 
written in non-technical language, and backed up by cases goodly in array. The 
text of the Bombay Act and Rules is given in the appendix. , 


Company Secretarial Practice. By M. SATYANARAYANA, M.A. (Com.) B.L. BOMBAY: 
Vora & Co., 3 Round Building. 1950. Demi 8 vo. Pages 480. Price Rs. 10-8-0. 


Turis book, which is mainly prepared for the use of students appearing for 
commerce examinations, deals with the Indien company law and the adminis- 
tration and management of joint stock companies in India. The author has des- 
eribed the practical administrative procedure in relation to companies and has 
clearly dealt with the principles of company law appearing in Indian company 
legislation. This publication will meet not only the practical needs of commerce 
students but will be of use to persons connected with companies, such as, secre- 
taries, auditors, promotors and directors. 


Income-Tax Law cxuplained (tn Gujaran). By Sarasgaart M. Danan, High Court 
Pleader, AmMEDABAD: Sarabhai Dalal & Co., Lohar’s Pole. 1950. Crown 8 vo. 
Pages 144. Price Rs. 5. 


Tuts book is written in the Gujarati language. It explains lucidly the principles 
and practice of the income-tax law for the benefit of the lay public. 

The Transfer of Property Act. By V. V. CHITALEY, B.A., LL.B., Senior Advocate, 
Supreme Court of India, and S. Appu RAJ, B.A., B.L., Advocate Madras High 
Court. Nacpur: All India Reporter Ld., Congress Nagar. 1950. Third 
Edition. .Roy. 8vo. Pages viii and 838 to 1596. Vol. II. Price Rs. 18. 


TH successive editions of this populer commentary on the Transfer of Property 
Act have appeared with surprising rapidity. From the point of view of exhaustive- 
ness of cases it is the last word on the subject. A reader in search of any proposi- 
tion of law. will not turn away disappointed from this edition. The characteristic 
features of A.I.R. commentaries are by now well-known to the profession ; those 
features are all present here. 
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SURETYSHIP DEBTS IN HINDU LAW 


THERE are some persons like Nelson and Cunningham, who look upon the 
Hindu law of debts with a mixture of wonder and pity arid think that it is a mere 
phantom of the brain imagined by Sanskritists without law and lawyers without 
Sanskrit. There are others who look upon the ancient Hindu law of suretyship 
debts as being a bundle of beautifully wonderful absurdities. All such persons 
_ will be able to cast away their hostile aspersion, if they will care to study the 
Hindu law of debts from within .and follow ‘its natural development. Dr. Ghosh 
observes that the law which moved the admiration of Sir William Jones has 
ceased, inone sense, to be living law, and must be sought at the present day, not in 
our books of reports, but in the texts of our sages, and in the writings of the succes- 
sive juris-consults by whom: Hindu law was gradually moulded into system. He 
further remarks that legal antiquities ought to engage our special attention, 
as India offers a rich and varied field for such enquiries; that the harvest has 
long been ripening for the sickle, but as yet, to our roach, the reapers are few 
in number; and that wealth of materials which should be our pride is now our 
disgrace!. ‘Tn writing the present article, therefore, the endeavour on my part 
will be to*discuss the Hindu law of suretyship debts from within and to point 
not only what that law is but how it came to be what it is. 


KINDS or SURETIES. Š 


From the ancient text-writers it appears that Manu speaks of only two kinds 
of sureties ; (1) sureties for appearance and (2) sureties for payment; whereas, 
Vishnu, Yajnavalkya and Narada refer to’three kinds of sureties: ( 1) sureties 
for appearance, (2) sureties for assurance or confidence or trust, and (8) sureties 
for payment. Brihaspati adds a fourth class which is similar to the third, the 
fourth class being sureties for delivery of assets. The distinction of the sureties 
of four classes as given by Brihaspati i is as follows :— 

The surety for appearance says, “I will produce that man” ; the surety for 
confidence or trust says, “He is a respectable man” ; the surety for payment says, 
“I will pay the debt” and the surety for delivering the assets of the debtors SAYS, 
“I will deliver his assets”. 

In other words we may say that the first surety promises to produce a debtor 
who is likely to abscond ; the second vouches for the debtor’s honesty, declaring 
that he is a virtuous man, who will not deceive the creditor; the third -promises 
to pay the debt ‘himself together with the interest, if the debtor should fail to pay 
it; and the fourth promises to deliver his movable property, such as household 
furniture, etc. (S. B. E. Vol. XXXIII, page 827). 


ada seat att maae fafaa | 
arat g frat ararfaacer gat aff i TAE. 
(Yajnavalkya Smriti 2/58; Smriti Chandrika 150). 
alt cert art wiae ear e 
aera: wf: mà seer nA: n agafa. 
(Apararka 2/58; Vivad Ratnakar 40; Parashara Madhav 246; Smriti 
lai TAD): ai ` 


1 Law of Mortgage by Dr. Rash Beary Ghose, Bt Halton, p. 87. 
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aaa aa maisos | 
ansaa afandi m: n qgan. l 
(Apararka 2/58, Smriti Chandrika 148; Vivad Ratnakar 40; Parashara 
Madhav 246.) 


aad wad ad IEIR yagi. 


3 qag warty a fe Roi: n grea. l 
(Smriti Chandrika 148; Parashara Madhey 249). 


Yajnavalkya mentions only three kinds of sureties, whereas Brihaspati speaks 
of four kinds of sureties, but it may be noted that there is not much difference 
between’ payment and delivery of assets which are separately mentioned by 
Brihaspati. The difference between the two is that payment stands for paying 
out of one’s own property, while delivery of assets stands for the bringing up of 
the debtor’s property and handing it over to the creditor. (Viramitrodaya, 
Vidyasagara edition, page 322.) 

To the four kinds of sureties mentioned ebove, Harita adds a fifth, namely, 
sureties for fearlessness. It may be noted that this class of sureties corresponds’ 
to a surety which a man may be required to furnish under the Criminal Procedure 
Code (for example, a surety for good behaviour or a surety to keep the peace). 

The different kinds of sureties mentioned by Katyayana are,as follows :— 

(1) Sureties for payment; (2) Sureties for appearance; (8) Sureties for 
carrying out proceedings ; (4) Sureties for trust; and(5) Sureties for swearing ; 
whereas the sureties mentioned by Vyasa are £s under :— 

(1) Sureties for payment; (2) Sureties for trust; (8) Sureties for appearance ; 
(4) Sureties for the presentation of the delivered pledge; and (5) Sureties for 
delivering the assets of the debtor. l 


amua- AAA T I f 
wp arated qai faved i PAA. 
(Apararka 2/58; Vyavahara Kalpataru 116; Smriti Chandrika 148; Vivad 
Ratnakar 41 ; Parashara Madhav 249). 


Sss q feet ar aaa | 
qia- weft gat n sare 
(Smriti Chandrika 148; Parashara Madhev 249). 


Two TABLES 


From the views of the various ancient text writers, it appears that the total 
number of sureties mentioned by them amounts to eight. The following two tables 
will give a clear idea of the various kinds of sureties mentioned by different text 
writers as also the Sanskrit words used for those kinds of sureties. 


First Table 
KINDS cr SUBETIES. 


* 











, No. English name Sanskrit name 
1. For appearance “Darshane” or 
“Upasthane”’ 
2. For payment ' “Dane” 
8. For assurance, 
confidence or Trust “Pratyaye” or 
‘ - ‘*Vishwase’’. 
A, For delivery or assets “Dravyarapane” or 
‘ *‘Arthadarshane”’. 
5. For fearlessness “Abhaye”. 
6. For carrying out proceedings “Vade ’. 
f For swearing ‘‘Shapathaye’”’. 


For presentation of the ‘“‘Grihitabandhopasthane”’ 
delivered pledge. f 
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Second Table . 
No. Ancient Text Writers What kinds mentioned 
1. Harita 1, 2, 8, Å and 5. 
2. Vishnu 1, 2 and 8 
8. Manu . 1 and 2. 
4. Yajnavaikya - 1, 2 and 8. 
5. Narada 1, 2 and 3. 
6. Brihaspati 1, 2, 8 and 4. 
Ti Katyayana 1, 2, 8, 6 and 7 
8. Pitamaha § 
9. Vyasa 1, 2, 8, 4 and 8. 


- Wxo CANNOT BE SURETIES 


Katyayana has given a special rule as to who cannot be accepted as sureties. 
According to him, the persons who should not be accepted as sureties are:— - 

(1) Master (2) enemy (8) one appointed by the master (4) one who is in prison 
(5) one undergoing punishment (6) one accused of crime—or one on thé point of 
death (7) one holding joint property with other party (8) a friend (9) life-long 
students or pupils (10) King’s servant (11) Renunciates (12) one unable to pay 
the dues to the creditor or the fines to the King (18) one whose father is alive 

(14) one who is too free in his actions,.and (15) one who is not known. 


qa wart at a ft ara: AaS A ATAT | 
fad afteqaa diaaa a afaq i 

ta’ fad a fet a a daaa: | 

e raf À a af TA: N 

T AR aft ag aud uae TR, 

o Aaah frat wer aaa: 1 - 

n ia Raat afr eaaa. 


(Mitakshara 2/57; Vyavahara Kalpataru 116; Smriti Chandrika 186; Vivad 
Ratnakar 89 ; Parashara Madhav 258/254). > . 


Yajnavalkya has given a special rule that among brothers, between husband 
and wife, and between father and son, there can 1 be no > suretyshi so long as they 
have not been separated. (I; 54): 


LIABILITY OF A SURETY AND HIS Sons AND GRAND-SONS 


The general rule is that the obligation incurred ‘by a surety is a personal obliga- 
tion, and consequently the obligation does not pass to his son or grand-son. In 
other words, neither a son nor a grand-son is liable to discharge a liability incurred 
by a person in his capacity as a surety for another. Manu says that money due 
by  surety—the son shall not be obliged to pay (VIII, 159). There are, however, 
some,exceptions to this general rule. 


. srfraret quran otha a g.i 
+. gega tt gat arguefe un Ay. 
` (Manu Smriti 8/159). `” 


According to Manu, the aforesaid rule shall apply to the case of a surety for 
appearance only ; and if a surety for payment dies, the Judge may compel even 
his heirs to discharge the debt. (VIII, 160). - 


ainat g fafa: cregeatee:.1 
aaa BS a ARH BE ; 
| (Manu . Smriti . 8/160.). | 


Acco to Yajnavalkya, sureties for appearance dil sureties for assurance 
are themselves liable, and ‘in the case of sureties for payment, even their sons 


a 
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are liable. Yajnavalkya further says that where a surety for appearance dies, or 
where a surety for assurance dies, the sons of such surety must not pay the debt, but 
the sons are liable in the case of a surety for payment (renayalkya II, 58, 54). 


ait nerd art maaa fafaa | 
art g fart afara gar ate Wl AAI. 
(Yajnavalkya Smriti 2/58). 


wisi qa: as ar K 


a aga wi agaa a: RN Na. 
(Yajnavalkya Smriti 2/54). 


" As regards the liability of a surety and his sons, Brihaspati says that if the 
debtors fail in their engagements, sureties for appearance and for confidence are 
themselves liable and not their sons, but in the case of sureties for payment and 
for delivering the assets of the debtor, their sons are liable, when the debtors 
break their promise. (Brihaspati XI, 41). 

arat a aaa aa cearerctiad TA 

sad g Aaa qt faat agat a qeerfe. 

(Apararka 2/58). | 

Vyasa has given some aioe in this connection, which are as follows :— 

(1) The.grand-sons should pay his grand-father’s debt without interest. 

(2) The son shall pay without interest the surety money due from his father. 

(8) But the sons of these (grand-son and son) should not be made fo pay the 
debt and the surety-money respectively. 

meu tang ora: iama Ga: | 
aH Ta Tat J a aeatfafa frag: n sare. 
(Mitakshara 2/54). : 

Having regard to the rules given above and taking into account the views of 
the ancient law-givers, I think that the following rules can be deduced :—- 

(1) In all cases sureties are themselves liable. _ 

.(2) In the case of sureties for payment, for delivering assets, for pledge and 
and for carrying out proceedings even the sons of sureties are liable. 

(8) The grand-s6én is never liable for any surety-money that may be due from 
his grand-father?~ / 

(4) Even as regards sons, it is to be noted that they are , liable only for the 
principal and not for interest. 

(5) There are spparently conflicting rules | given by ancient sages in respect 
of liability of descendants for their ancestors’ debts. The apparent conflict can 
be removed if the rules are given their proper sco 

(6) When no property existed, the Nia ce gem was not bound to pay any 
debt of his great-grand-father, the grand-son was liable to pay only the principal, 
and the son was liable to pay both the principal and the interest. As regards 
suretyship-debts, a further distinction was made. If no money existed, even 
the grand-son was not liable to pay the suretyship debt of his grand -father, and the 
son was liable, but only for the principal and not for interest. 

(7) When, however, property exists, the aforesaid rules will not apply. In 
that case, the scn will be liablé to pay both the principal and the interest, and 
even the grand-son will be so liable. 

[Note :—It may be remarked that Kautilya does not make a distinction between 


ordinary debt and a suretyship debt, but other Hindu lawyers treated an ordinary 
debt as different from a suretyship debt. ] 


JOINT AND SEVERAL LiaBmiry . 
Ancient text writers have distinguished two sorts of liabilities, joint and several, 
and have propounded rules in that respect. Thus Vishnu declares :— 
“When there are several sureties jointly bound, they shall pay their proportionate shares of 
the debt ; but when they are bound severally, the payment shall be made by any of them as the 
creditor pleases.” 


@; 
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aera A AST UETA 
aasa aq sftaserca: f N = 
(Vishnu Smriti 6/42), 
- Similarly Yajnavalkya says, 
“When there are more sureties than ofe, they should pay an amount proportionate to 


their shares. But when they are bound jointly and severally, they may pay according to the 
choice of the creditor.” 


a ale a sfrqat TT, 1 ; 
upvarariadeag aara aaah N MAAT. 
(Yajnavalkya Smriti 2/55). 

It will appear that ancient writers have given two rules in respect of joint and 
several liabilities. 

(1) When the sureties are more than one, or when the sureties are jointly 
bound, they are liable in proportion to their shares. 

(2) But when they are severally bound, or when they are jointly and severally 
bound, then it is optional with the creditor to proceed against any of them. In 
this case each of them undertakes the entire liability independently of the other 
sureties so as to resemble the position of a single debtor (Vide Mitakshara H, 58.) 


SURETY NOT TO BE HARASSED 


As regards the method of enforcing the claim against a surety, it is particularly 
to be noted that our ancient writers have laid down a beneficial rule that a credi- 
tor is not to harass the surety. Such consideration, it merits special mention, 
does not attract the attention of even modern Courts. Brihaspati, in this connec- 
tion, observes, “Sureties must not be excessively harassed ; they should be made 
to pay the debt by instalments; they must not be attacked when the debtor is 
present ; such is the law regarding sureties”. 


maa vedio: ak sear: art: A: 
amd a aaa: afafa: iaaa, ul ager. 
(Apararka 2/58). 

When a surety gives any amount in satisfaction of his obligation, he has of 
course the right to recover his amount from the debtor. There is however a 
special rule laid down by ancient writers, the special rule being that when a surety 
is harassed and he satisfies the creditor’s claim, then he is entitled to recover from 
the debtor double the amount. Vishnu says that if the surety being harassed by 
the creditor, discharges the debt, the debtor shall pay twice as much to the surety. 


fad wracaratraar tied: | 
girma Raa fa agaga u faon. 
(Vishnu Smriti 6/48). 
Yajnavalkya says that for a debt which ‘a surety has been made to pay publicly 
to the creditor, double that amount becomes repayable to him by the debtor. 
saoti aay wert aft Tt 1 
fart sieaa TRA U MINATA. 
(Yajnavalkya Smriti 2/56). 


‘In the case of the double amount, Brihaspati and Katyayana allowed a period 
of a month and a half. ‘Thus Brihaspati says, “When a surety being harassed, 
pays a proved debt which he has vouched for, the debtor shall pay him twice as 
much after the lapse of a month and a half”. 


aRar, g at aaredifed: sferarfaa: | 
mamara: ast fpi vqr n ggf. 


(Vyavahara Kalpataru 118). 
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The principle underlying double amount appears to be that when the surety 
suffers considerable hardship in meeting the creditor’s claim, on account of debtor’s 
default, it is but meet and fit that he shculd obtain some compensation for his 
suffering from the debtor. . ee 


PRESENT Law ABS REGARDS SURETYSHIP DEBTS 


There are various cases dealing with the present Hindu law regarding suretyship 
debts. When critically analysed, that law may be set out as under :—— 

(1) It is now well established that the- obligation in respect of sureties for 
appearance, and sureties for confidence or honesty is simply personal to the 
sureties, and that their sons are notresponsible. Lakshminarayana v. Hanumantha 
Rao; Choudhuri Govinda Chandra Das v. Hayagriba Upadhaya*; and Dhir N arain 
v. Shiv Sahay’. 

(2) If, however, a surety for appearar 7e or for confidence had bound himself 
after taking some property in pledge, his sons also shall be liable to pay the 
suretyship debt from the property taken ir pledge: Dwarka Das v. Kishan Dass.‘ 

(8) In the case of sureties for payment of money or for delivery of the debtor’s | 
assets, not only the sureties, but also their sons are liable: Tukaram Bhat v. 
Gangaram; Sitaramaya v. Venkatramanna’; Achuttaramayya v. Ratanjee HbOR a: 
Shamrao v. Shantaram’. 

(4) A surety under s. 55 (4), Civil Procedure Codevis a surety for honesty or 
appearance, and the sons are liable for ths liability incurred under such a surety 
bond”: Lakshminarayana vy. Hanumantha Bao.” 

(5) . There is a special distinction that whereas a son is liable to discharge a debt 
contracted by his father as a surety for vayment of money, a grand-son is not 
responsible to pay, unless his grand-father has’ received some consideration in 
accepting the liability as surety: N arayan v. Venkatacharya and E Bank, 
Ltd, v. Mehr Chand”. 

(6) The Patna High Court has held that the debt incurred by a father for 
standing surety against embezzlement by Tasildar is not binding on the sons: 
Satya Charan v. Saipir Mahanty'?. 

(7) The same High Court has, howevez, held that the sons are responsible for 
money borrowed by their father to enable his wife’s cousin to refund:money which 
he had sie i n Denaras Bank, Ltd. v. J agdip Naraydn Panday."8 


-Nor Jusrrortep * cep T 


It is now well settled that the obligation in regard to a surety for appearance 
and a surety for confidence or honesty is purely personal to the sureties and 
that the sons are not liable. In the case of sureties for payment of money or 
for delivery of assets or goods, the sons are also liable. A distinction is recognised 
that while a son is liable to pay a debt contracted_by his father as a surety for 
payment of money, a grand-son’is not liable to pay unless his grand-father, in 
accepting his liability, receives some consideration for it-“a fortiori a great-grand- 
son is not liable-otherwise. A very important case is reported in Dwarkadas v. 
Kishan Das\* wherein Sir Tej Bahadur, Sapru appeared for the appellant and 
Dr. K. N. Katju appeared for the respondent. Therein it is held that under the 
Mitakshara law the Mability of a són for the payment of a debt incurred by the 
father by way of standing surety for the payment of a sum of money is independent 
of whether any consideration iad been received by the father, that according 
to the texts of the Mitakshara the liabil:ty of the surety himself exists for the 
payment of the debt incurred by becoming surety, where the surety is for appear- 


1 Heo) I. L. R. 58 Mad. 875. ; g9 T I. L. R. 58 Mad. 875. 

2 (1980) I. L. R. 10 Pat. 94. ‘ 10: ‘ined I. L. R. 28 Bom, 408, ` 
8 [1985] A. I. R. Pat. 127. 8. c. 6 Bom. L, R. 484, 

4 Hee LL. R. 55 All. 678. 11 [1984] A.I. R. Pesh. 182. 

& (1898) I. L. R. 28 Bom. 454. : 12 [1919 I R. Pat. 422, 

6 (1888) I. L. R. 11 Mad. 878. 18 IA I. R. Pat. 9. 

7 (1925) I. L. R. 49 Mad. 211. - -I4 (1988) T. L. R. 55 All. 675. 

8 (1984) 87 Bom. L. R. 128. 
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ance, for confidence or for payment; that the liability of the son exists in the case 
of surety for payment, but that if the surety for appearance or for confidence had 
bound himself after taking some property in pledge, then his sons also must pay 
the suretyship debt from the ‘property taken in pledge. . It is remarked at page 
681 that as a matter of fact the law as laid down in the Mayukha ap ppears to be some- 
‘what different from that laid down i in the Mitakshara and that the Court is bound 
to accept. the interpretation of the law as laid down in the latter book. It is 
submitted that the view that there is a difference between the Mayukha and the 
Mitakshara í in respect of the law of ie aa debts hardly merits acceptance. 


Ram Kesyav RANADE LL.M. 


ta 
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REVIEWS 


The Law of Evidence. By Nrisrnuanas BASU, B.L, Advocate, High Court, Cal- 
cutta, CaLcur#a: Eastern Law House Ltd. P. 18 Ganesh Chander Avenue. 
1950. Fourth ed. Roy. 8 Vo. Pages 1689. Price Rs. 28, 


THis new edition of the commentary on the Indian Evidence Act, 1872, has 
been thoroughly revised and many portions have been re-written in view of some 
important recent decisions. The case law, English-and Indian, has been brought 
up to April 1950. . Liberal extracts from the works of well-known English and 
American authorities on’the law of evidence have been incorporated to enhance 
the utility of the book. All the amendments of the Act made by Adaptation 
of Laws Order, 1950, are inserted in the addenda. A commendable feature of 
this book is that the principle underlying each section is clearly elucidated so 
as to enable the reader to evaluate the relative merits of conflicting decisions 
bearing’on a given subject. This book. will be of great-practical help to every 
practising lawyer as an exhaustive and illuminating exposition of the Indian law 


of evidence. 


The Code of Civil Procedure: Vol. I. By V. V. CHITALEY, B.A., LL.B. and S. Appu 

Rao, B.A., B.L. Nagpur: The All India’ Reporter Ltd. 1950. 5th Ed. Roy. 

8 Vo. Pages XXxii and 1455. Price Rs. 18. 

Since the publication of the last edition of this commentary, some six years ago, 
numerous decisions bearing on the Code have been reported and a number of 
legislative changes in the text of the Code have been made. In the present volume, 
which deals with ss. 1 to 158 of the Code, all this case law has been dovetailed into 
the main body of the commentary, which, as a result, has undergone considerable 
revision. This edition.retains the scheme and special features of the A. I. R. 
. commentaries, particularly their exhaustive treatment of the case law bearing 
on the different topics under discussion. This publication, which is par excellence 
a practitioners’ book, will, like its predecessors, find a place in the library of every 


busy lawyer. 

The Constitution of India. By V.N. SHUKLA, LL.M, LUCKNOW : Masteri Book Com- 
pany, Lalbaug Circus. 1950. Roy. 8 Vo. Pages lxxi and 468. Price Rs. 12-8-0. 
THis is one more useful addition to the growing number of commentaries on the 

Constitution of India which aims at explaining its complex provisions in a lucid 
manner.’ In achieving this, the author has added an introduction, which gives 
. a brief history of the constitutional development since the advent of British 
rule in India and. a short summary of some of the fundamental aspects of the new 
constitution. ‘The commentaries on the various articles give, wherever necessary, 
reference ta constitutions of -other countries where similar provisions occur and 
as afurther aid extracts from debates in the Constituent Assembly and the reports 
of the committees set up by it, are incorporated. Some of the leading Indian and 
English cases which -have a bearing on the language used in the Constitution are 
‘referred to and recent cases of the Supreme Court are includedin an addenda. 

Appendices contain the Constitution Orders issued under art. 892 and the text 
of the Representation of- People’s Act, 1950. 


~ 
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The Indian Stamp. Act, 1899. By Sir Dinsaan Farpunst MULLA, Kt., C. L E. 
M.A., LL.D. and EDWARD MILLARD Prarr CALCUTTA : Eastern Law House, Ltd. 
1950. Fifth ed. Roy. 8 Vo. Pages xxxvi and 848. Price Rs. 12. * 


Sunce the last edition of this book was y-2blished’in 1941 several of the States 
have passed enactments making changes in the Indian Stamp Act, 1899. In: 
the present edition, which is very ably edtted by Mr. J. R. Dhurandhar, these 
extensive legislative changes are incorporated in an appendix. All the case 
law bearing on the subject, which has accumulated in the intervening years, 
has been fully dealt with and the Stamp Rules have been brought up-to-date. 
It is now late in the day to expatiate on zhe merits of this publication which 
through successive years has held its own £s an accurate, concise and able expo- 
sition of the law relating to stamps in India. 


The Bombay Co-operative Societtes Act, 1325. By Diwan Bahadur CHUNILAL 
MaANEKLAL GANDHI, B.A., LL.B., Advocate i O. S. ). Bompay : Co-operators’ Book 
-Depot, 9 Bake House Lane, Fort. 1950. Demi 8 Vo. Pages xxiv & 804. 
Price Rs. 10. 


Tse author of this book who has been asscciated with the co-operative movement 
in this State fcr nearly half a century has =rought to bear upon his exposition of 
the Act his large and varied experience in this field. In a useful introduction 
he has briefly traced the history of co-operative legislation and has succinctly 
examined the main provisions of the Act for the efficient working of a co-operative 
society. He has, moreover, made an effeetive plea to overhaul and revise the 
Act “from the view point of deofficialisazion” which it is to be hoped will not 
pass unheeded by the legislative authortty. The author has clearly explained 
the various sections of the Act and the relevant case-law bearing on the subject is 
fully dealt with. This book can be recommended as a handy and reliable 
text-book on the law of co-operation. . 


The Indian Railways Act. By K. N. BHAUMIK, B.L. CaLcurrta : Eastern Law House, 
Limited, P. 13 Ganesh Chunder Avenue. 1950. Roy. 8 Vo. Pages 817. Price 
Rs. 7-8-0. : 


Tue Indian Railways Act, 1890, has undergone material legislative changes 
since the passing of the Indian Independeace Act, 1947. Some of these changes 
were effected by the Adaptation of Laws Order of 1947 and 1948 and several 
Acts passed by the Dominion Legislature. A new commentary on the Act 
incorporating all these changes ‘is therefore welcome. The annotations to the 
sections are concise and clear and the case law bearing on the subject is adequately 
dealth with. A chapter on General Intormation is given which will be of . 
particular interest to the lay public. The inclusion of'Rules framed under the 
Act, the different Risk Note Forms and ‘certain allied Acts will add to the 
utility of this handy compendium on the law of railways in India. . 


Marriage. By Ram Kesnav RANADE, LL.M. Poona: Venus Book Stall. 1950. 
„Pages 56. Price Rs. 1-2-0. 


Tue author of this brochure is a researca scholar in law who has to his credit 
a number of publications and articles dealing with different aspects of Hindu law. 
With the publication of this booklet he has initiated the Indian Legal Philosophy 
Series in which he hopes to examine Hindu conceptions about the general topics 
of legal philosophy as unfolded in the works of recognised Indian law givers. In 
the publication under review the author has dealt with “marriage” and has 
stated the various principles governing th2 marital tie under Hindu law.as enun- 
ciated by the great legal philosophers of ancient India. Within the short space 
at his disposal he has viewed the entire subject from a refreshing angle and un-’ 
doubtedly this thought provoking brochure will be of interest to those who are 
alive to the fundamental principles underlying Hindu law. 


ì 
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THE ESSENTIAL SUPPLIES (TEMPORARY POWERS) 
ACT, XXIV OF 1946. 


THe various controls now in existence in India on production, supply, distribu- 
tion, purchase, sale, export, import, PE as prices, etc. of several commodities, 
owe their legal origin to the Defence of India Rules framed under s. 2 of the Defence 
of India Act, 1989. Under the provisions of the Goyernment of India Act, 1985, 
legislative powers were distributed between the then Indian Legislature and the 
Provincial Legislatures. Indian Legislature could legislate with respect to matters 
enumerated in the Federal Legislative List and Provincial Legislatures could 
legislate with respect to matters enumerated in the Provincial Legislative List, 
while both Legislatures could legislate with respect to matters enumerated in the 
Concurrent Legislative list. The said lists were to be found in the seventh schedule 
of the Government of India Act, 1985. Entries Nos. 27 and 29 in the Frovineral 
Legislative List were as follows : 


97. Trade and commerce within the Province; markets and fairs ; money-lending and 
money lenders. 

29. Production, supply and distribution of goods: development of industries, subject to 
the provisions of list I with respect to development of certain industries under Federal control. 
From the above two entries it wold be clear that in normal times the Indian 
Legislature was not competent to enact any law which related to matters mentioned 
in the above entries, that being the exclusive province of the Provincial Legislatures. 
Section 102 of the Government of India Act, 1985, however, empowered the Indian 
Legislature to legislate with respéct to any of. the matters enumerated in the 
Provincial Legislative List also, during the contmuance of the EEOC R MAHON of 
. Emergency mentioned therein.» 

On the out-break of World War II on September 8, 1989, Peeciewntioe of 
Emergency was issued by the Governor-General under s. 102 of the Government 
of India Act, 1985, and consequently the Indian Legislature.could enact the Defence 
of India Act, 1989, though it related to various matters in the Provincial Legislative 
List as well, including those mentioned in the above entries. Under the rules 
framed under s. 2 of the said Act—wellknown as the Defence of India Rules— 
various Orders were issued controlling production, supply, distribution, export, 
import, prices, etc. of several commodities. Such controls as were found to be 
necessary from time to time were imposed and continued till after the termination 
of the war. 

Continuance of controls was, however, found necessary even after the termination 
of fhe war. But sub-s. (4) of s. 102 of the Government of India Act, 1985, provided 
that all laws made by the Indian Legislature by virtue of the Proclamation of 
Emergency, would remain in force only for a period of six months after the said 
Proclamation ceased to operate. It was decided that the Proclamation should 
cease to operate from April 1, 1946. It was thus quite apparent that the Defence 
of India Act, 1989, together with the rules framed thereunder would expire by 
September 80, 1946. As stated above, continuance of controls beyond that 
date was felt quite necessary and in order to continue the same effectively, a 
uniform policy throughout India was obviously essential. For that-purpose all- 
India legislation was the only solution, which was beyond the competence of the 
Indian Pees after the Proclamation of Emergency ceased to operate. 
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In order to meet this difficult situation, the British Parliament enacted the India 
(Central Government and Legislature) Act, 1€46, on March 26,1946. Section 2(1)(a) 
of that Act provided that during the period mentioned in s. 4 thereof, the Indian 
Legislature shall have power to legislate with respect to ‘trade and commerce 
(whether or not within the province) in and the production, supply and distribution 
of cotfon and woollen textiles, paper (including news-print), foodstuffs (including 
edible oilseeds and oils), petroleum and petroleum products, spare parts of mecha- 

, nically propelled vehicles, coal, iron, steel and mica,’ notwithstanding the provisions 
_of the Government of India Act, 1985. Section 4+ of the Act, which related to the 
duration of powers of the Indian Legislature was as follows :-— 


“& Duration of the legislative powers under miis Act.—The period mentioned in the two 
last preceding sections is the period of one year beginning with the date on which the Proclama- 
tion of Emergency in force at the passing of this Act ceases to operate or, if the Governor-General 
by public notification so directs,’ the period of two years beginning with that date: 

„Provided that iť and so often as a resolution approving the extension of the said period is 
passed by both Houses of Parliament, the said period shall be extended for a further period of 
twelve months, from the date on which it would otlLerwise expire so, however, that it does not in 
any case continue for more than five years from the date on which the Proclamation of Emergency 
ceases to operate.” ° l 


It may be noted here that the Act was only a temporary measure. Its duration 
for one year beginning with April 1, [946, was certain, but the same for a further 
period of four yeers was left to the volition of some other authority—-for the second 
year, the Governor-General, and for the rest of the three years, both Houses of 
Parliament. 

As contemplated by s. 4 of the above Act, the Governor-General issued notifica- 
tion No. 7-W1L(1)/47 (Legislative Departm=nt) on March 1, 1947, extending the 
period to two years, that is to say up to March 31, 1948. But before that date, 
that is on August 15, 1947, India was constituted into a Dominion by the Indian 
Independence Act, 1947. On account of the provisions of that Act, British 
Parliament ceased to have anything to do with the governance of India, and 
therefore, extension of the above period bevond March 31, 1948, by resolution of 
both Houses of Parliament became out of quastion. However, in order to meet the 
situation created by the new political status of India, s. 9(1)(c) of the Indian 
Independence Act, 1947, read with s. 19:4) thereof empowered the Governor- 
General to suitably modify and adapt noi only the Government of India Act, 
1985, but also the India (Central Government and Legislature) Act, 1946. In 
exercise ef those powers. the Governor-General isSued the ‘Provisional Constitu- - 
tion Order’ on August 14, 1947, by which both the Acts were modified and adapted. 
By the said Order the words “ Dominion Legislature” were substituted for the 
words ‘both Houses of Parliament’ in the proviso to s. 4 of the India (Central 
Government and Legislature) Act, 1946, and thus the power to extend the period 
conferred by the proviso stood transferred to the Dominion Legislature, that is 
the Constituent Assembly who was to function as Dominion Legislature also. 
The Constituent Assembly’ accordingly in its capacity as Dominion Legislature 
passed two resolutions. Those resolutions were published in the Gazette of India 
on March 18, 1948, and March 28, 1949, respectively. The India (Central Govern- 
ment and Legisleture) Act, 1946, remained cperative till it was repealed on January 
26 by art. 885 of our Constitution. This Act will hereafter be referred to for 
the sake of convenience as ‘ the Act of Parliament.’ 

By virtue of the legislative ‘powers derived from the Act of Parliament, the 
Governor-General promulgated the Essential Supplies (Temporary Powers) 
Ordinance, 1946, on September 26, 1946, and the same was replaced by the Indian 
Legislature on November 19, 1946, by enacting the Essential Supplies (Temporary 
Powers) Act, XXIV of 1946. This piece’ of legislation also was enacted as a 
temporary measure as will appear from s. 1(3) thereof, which is as follows : 

“ (3) It shall cease to have effect on the expiration of the period mentioned in 8. 4 of the 
India (Central Government and, Legislature) Act, 1246 (9 & 10 Geo. VI, c. 89),...... n 


It appears to have been taken for granted that the extension of the period mentioned 
in the Act of Parliament would have the effect of automatically extending the 
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duration of the Essential Supplies (Temporary Powers) Act, 1946, for like period 
or periods. Article 872(1) of our Constitution provides for continuance of all laws 
in force immediately before the commencement of the Constitution and it appears 
to have also been assumed that the latter Act continued to be operative after the 
commencement of the Constitution by virtue of that clause. On these two assump- 
tions, s. 1(3) of the Essential Supplies (Temporary Powers) Act, 1946, appears to 
have been adapted by the ‘Adaptation of Laws Order, 1950’, issued by the ident 
of India, on January 26, 1950, under art. 872(2) of the Constitution, by substituting 
the words “on the first day of April, 1951” for the words “on the expiration of 
the period mentioned in s. 4 of the India (Central Government and Legislature) 
Act, 1946 (9 & 10 Geo. V, c. 89)” with a view to extend the period till March 81, 
1951. , 

The Indian Legislature when it passed the Essential Supplies (Temporary 
Powers) Act, 1946, hereafter referred to as the ‘Indian Act’ for the sake of conve- 
nience, did not fix the duration thereof itself, but merely made a reference to the 
period mentioned in s. 4 of the Act of Parliament. This is known to be the method 
of ‘incorporation by reference.’ The rule of construction in such a case is a matter 
of Judicial decision. In Radha Prasad Mallick v. Ranimoni Dasit the rule is stated 
by Jenkins C.-J. thus (p. 197) :— l 

“The method of incorporation has been the subject, of judicial comment and even anmad- 
version, but the canon of construction to be applied has been thus defined by Lord Esher, in 
In re Wood's Estate: (1886) L.R. 81 Ch. D. 607 (615): ‘If a subsequent Act brings into itself 
by reference some of the clauses of the former Act, the legal effect of that, as has often been held, 
is to write those sections into the new Act just as if they had been actually written in it with the 
pen, os printed in it, and the moment you have those clauses in the later Act, you have no occasion 
to refer to the former Act at all’ This then is the rule by which the Court is to be guided.” 


But what is exactly sought to be incorporated in s. 1(3) of the Indian Act by 
reference tas. 4 of the Act of Parliament? The words “period mentioned im s. 4 
of the India (Central Government and Legislature) Act, 1946,” in s. 1(3) of the 
Indian Act are rather ambiguous. They may mean the definite period of one year 
or the period of two years dependent on the issue of notification by the Governor- 
General or the period that may be extended from time to time under the proviso 
to that section by resolutions of both Houses of Parliament. It is submitted that 
the first construction is preferable to the second and the second to the third. 
On the date of passing of the Indian Act, the Governor-General hed not issued the 
notification under s. 4 of the Act of Parliament and nobody then knew whether it 
was going to be issued or not. It would therefore be proper to infer that the Indian 
Legislature was doing only what was then competent for it to do. If its intention 
was that the Act should remain in force for the second year if the Governor-General 
issued the notification contemplated by s. 4 of the Act of Parliament, then it clearly 
left the duration of its Act beyond the first year to the volition of an external 
authority, which it was beyond its competence as may be pointed out below. The 
Legislature is supposed to act within its powers and therefore the second construc- 
tion is liable to be rejected. Eos 

In addition to the above reason, there is still another reason for rejecting the 
third construction. It is the body of s. 4 of the Act of Parliament that mentions 
the period and not the proviso. The proviso does not mention the period but 
provides for the machinery for its extension from time to time. Therefore the 
plain meaning of the words ‘period mentioned in s, 4.’ would be the period mentioned 
jn only the body of the section. 

Even if those words are considered to be capable of meaning the pericd as 
extended from time to time, there is another difficulty that arises. Did the Indian 
Legislature intend to incorporate by reference s. 4 of the Act of Parliament as it 
stood at the time of enacting its own Act or as the same might have been amended 
from time to time thereafter? To put it otherwise, what is the principle of 
construction when a statute incorporates an earlier statute by reference? Can 
it be said that when a Legislature incorporates an earlier statute, it intends to 


1 (1910) LL.R. 88 Cal. 188. 


92 THE BOMBAY LAW REPORTER. . [VOL LIL 


incorporate also any possible future amendments in the earlier statute? It is 
submitted that such an intention cannot be imputed to the Legislature and therefore 
the duration of the Indian Act will have to bs ascertained according to the language 
of s. 4 of the Act of Parliament as originally drafted and not according to the 
language as adapted in August 1947. The following passage in Maxwell on 
Interpretation of Statutes (9th Edition) at page 406 supports the above point of 
view, The said passage is as follows :— 

“ Where the provisions of one statute are, by reference, incorporated in another statute 
and the earlier statute is afterwards repealed the provisions so incorporated obviously continue 
in force so far as they form part of the second enactment. Thus, when the Wine and Beerhouse 
Act 1869 (c. 27), enacted that certain provisions as to appeals to quarter sessions comprised in the 
Alehouse Act, 1828 (c. G1), should have effect respecting the grant of certificates under the new 
Act and the Licensing Act, 1872 (c. 04), repealed the Alehouse Act, 1828, it was held that those 
provisions remained in full force so far as they formed part of the Wine and Beerhouse Act, 1869 

e. 27).” ; 
- In Trimbak Kashiram Shimpi v. Abeji! the head-note is in the following terms :— 

“The repeal of s. 257A of the Civil Procedure Code of 1882 by the Civil Procedure Code of 
1808, does not affect s. 18, cl. (c), of the Dekkhan Agriculturists’ Relief Act, 1879. 

Where a statute is incorporated by reference into a second statute, the repeal of the first, 
by the third does not affect the second.” 

This case has been followed in Dattatraya v. Savlo*. There is no reason why the 
principle that applies to repeal should not equally apply to amendment, modifica- 
tion or adaptation. (See Secretary of State v. Hindustan Co-operative Soctety.*) 

There is, however, one more argument which it is possible to urge. It may be 
that when a Legislature incorporates an eerlier statute by reference, it does not 
intend to incorporate future amendments eic., but it is possible to say that when 
an earlier statute, which has been incorporated in a later statute, is amended, the 
Legislature impliedly amends the later stetute also by keeping its language in- 
tact. This can be said with some plausibility, when the Legislature enacting all 
the statutes is the same, but when the Legislature that amends an earher statute 
is different from the one that enacted the later statute, it cannot be said that 
the latter applied its mind and impliedly amended the later statute. In the present 
case it may be noted that the Governor-General in issuing the Provisional Consti- 
tution Order, 1947, acted as a delegate of British Parliament and exercised the 
powers delegatec. to him by s. 9(1)(c) of the Indian Independence Act, 1947, read 
with s. 19(4) therecf and not any legislacive powers conferred on him by the 
Government of India Act, 1985. Thus the amending legislative authority was 
different from the incorporating Legislature. I+ would therefore appear that the 
Houses of Parliament not having passed any resolution as contemplated by s. 4 
of the Act of Parliament as it stood at the time of passing of the Indian Act, the 
latter cannot be ‘said to have lived after March 81, 1948. ' 

There is another aspect of the question, namely the competency’ of the Indian 
Legislature to enact a piece of legislation, the life of which is not fixed by itself, 
but is left to the volition of an externel body or authority. The recent judicial 
pronouncements, which will be presently referred to, clearly show that it was not 
competent for it to do so. There is a marked distinction between the competence 
of the British Parliament and other legislative bodies including the then Indian 
Legislature. British Parliament is supreme. Its legislative powers are unlimited. 
It can delegate its own legislative powers to anybody, while the Indian Legislature, 
constituted by and functioning under the provisions of the Government of India 
Act, 1985, had tc discharge its functions itself. It could not delegate its legislative 
powers to any external authority. This distinction is recognised in various recent 
cases. Reference to only one of them is quite sufficient. In Narottamdas Jethabhai 
v. Phillips’ Chagla C. J. says (p. 586): 

~ “YT should like to point out the very great distirction that &xists in constitutional law between 
the powers of the Imperial Parliament and the powers of Provincial Legislature under the Govern- 


1 (1911) 18 Bom. L.R. 508, 3 (1981) 88 Bom. L. R. 1006, P.C. 
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a (1981) 84 Bom. L. R. 404. 


`~ 


* 


VOL. LIL} . JOURNAL. , ; 93 


ment of India Act. The Imperial Parliament is supreme and sovereign in a sense higher than the 
` Provincial Legislature. It possesses wider powers than the Provincial Legislature and one of 
its attributes is that it can create law-making bodies which can pass Jaws which the Parliament 
itself can make. That attribute is not possessed by the Provincial Legislature. Therefore, 
supreme and sovereign within its own province though the Provincial Legislature may be, it is 
still a creature of the Government of India Act and under that Act its jurisdiction is confined to 
making of laws with regard to subjects comtained in the seventh schedule. ‘It has no power to 
permit any other authority to pass those laws, or, in other words, it cannot delegate its own 
functions of law-making to any other agency or authority.” 
In this respect there is no distinction between the Provincial Legislatures and the 
then Indian Legislature, both being the creatures of the same Government of 
India Act. It may be noted that the provisions of that Act constituting the 
- respective Legislatures are almost identical. 
There can be no doubt that the Imperial Parliament delegated its authority to 
' fix the period of the Act of Parliament to the Governor-General and both Houses 
of Parliament, except for the first year. It also delegated its authority to modify 
the Government of India Act as well as the Act of Parliament to the Governor- 
General by s. 9(1)(c) read with s. 19(4) of the Indian Independence Act, 1947. 
Imperial Parliament being supreme and sovereign, could validly do it. But what 
about the Indian Legislature when it followed the same course by incorporating 
s. 4 of the Act of Parliament in the Indian Act by mere reference? Incorporation 
by reference has the effect of incorporating only the language of the earlier statute. 
It is only a short-hand form for that language and is employed only to save its 
repetition. Section 1(3) of the Indian Act when the language of s. 4 of the Act of 
Parliament is actually incorporated into it (accepting the most favourable construc- 
tion) would read as follows :— i 


“ (8) It shall cease to have effect after the period of one year beginning with the date on 
which the Proclamation of Emergency in force at the passing of the India (Central Government 
and Legislature) Act, 1946, ceased to operate, or if the Governor-General by public notification 
{under s. 4 of the India (Central Government and Legislature) Act 1046, so directs (as to that 
Act) after two years beginning with that date. 

Provided that ‘if and so often as a resolution approving the extension of the said period 
{in s. 4 of the India (Central Government and Legislature) Act, 1946) is passed by both Houses 
of Parliament the Dominion Legislature, after a further period or periods of twelve months sọ, 
however that it shall not continue for more than five years beginning with that date...... 


The legal effect of this incorporation by reference is, that the then Indian Legisla- 
ture delegated its own function of extending the life of the Indian Act by appointing 
the very delegates, which the Parliament has appointed. But the delegation by 
Parliament was valid while that by the Indian Legislature was invalid. The 
Indian Legislature could incorporate only the language of the Act of Parliament, 
but not its validity. It could not do indirectly what it could not do directly. 
Fixing the duration of a piece of legislation is a legislative function and has to 
‘be discharged by the Legislature itself. It cannot be delegated to any other 
` authority or agency. In Jatindra Nath v. Province of Bihar! Kania C. J. observed 
{p. 178, para. 7): Rs 
“ It is for the legislature to state how long a piece of.legislation will be in operation. That 
cannot be left to the discretion of some other body.” 


In that case the provision in question was s. 1(3) of the Bihar Maintenance of 
Public Order Act, 1947, which reads as follows : 

“ It shall remain in force for a period of one year from the date ofits commencement : 

. Provided that the Provincial Government may, by notification on a resolution passed by the 
‘Bihar Legislative Assembly ant agreed to by the Bihar Legislative Council, direct that this Act 
shall remain in force for a further period of one year with such modifications, if any, as may be 
specified in the notification...... ` 


This provision was attacked on.the ground that it amounted to delegated legisla- 
tion. It wa’ contended that it was not competent for the Bihar Legislature to 
' „delegate its power to extend the Act beyond one year, theperiod fixed by itself. 


1 [1949] ALR F.C. 175. . 
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That contention was upheld by the Federal Conni and all the detenues who were 
detained under the Bihar Act in pursuance of orders passed after the expiry of one 
year were directed to be set at liberty. Kania C. J. observed (p. 178, para. 7): 


“Even keeping apart the power to modify the Act, I am unable to construe the proviso, 
worded as it is, as conditional legislation by the Provincial Government. Section 1(3) and the 
proviso read together cannot be properly interpreted to mean that the Government of Bihar 
in the performance of its legislative functions had prescribed the life of the Act beyond one year. 
For ıts continued existence beyond the period of ane year it has not exercised its volition or 
judgment but left the same to another authority, which was not the legislative authority of the 
Province The proviso is framed in the affirmative form, stating that it shall be extended fora 
period of one year by the Provincial Government, on a resolution passed by the two Chambers...... 
I do not think the extension of the Act beyond the frst year by the Notifications can escape being 
classed as delegated legislation. It is not and cannot be disputed that delegated legisletion will 
be ultra vires...” 


Mahajan and Mukherjea, J.J., also came to the same conclusion. Mahajan J. 
observed (p. 184, para. 26) : 


“ The proviso which has been assailed in this case, judged on the above test, comes within 
the ambit of delegated legislation and is thus an improper piece of legislation and void. To my 
mind it not only amounts to abdication of legislative authority by Provincial Legislature, it 
goes further and amounts to setting up a parallel legislation for enacting a modified Bihar 
Maintenance of Public Order Act and for enacting a provision m it that that Act has to be enacted 
for a further period af one year.” 


His Lordship further observed (p. 185) : 


“ I am further of the opinion that the power given to extend the Act for another year in the 
context of the language of s. 1(3) also amounts to act of Legislation and does not fall under the 
Tule laid down in The Queen v. Burah, (5 L.A. 178; 4 Cal. 178, p.c.). The Act in a mandatory form 
stated that it shall be in force for one year only. That being so, the power given in the proviso 
to re-enact it for another year is legislative power and does not amount to conditional legislation.” 


Mukherjea J. also observed (p. 192, para. 55): 


“ In my opinion the validity of the proviso to s. 1(3) of the Bihar Maintenance of Public 
Order Act, cannot be upheld on the ground of 1ts being a piece of contingent legislation. It cannot 
also be supported on the ground that what it delegates is a mere non-legislative function. The 
duration of a statute is a matter for determination by the Legislature itself. From the language 
of sub-s. (3) of s. land that of the proviso, it is difficult to say that the legislature fixed the dura- 
tion of the Act at two years from the date of the commencement and left it to the Provincial 
Government to determine at the end of one year in consultation with the two houses of the Bibar 
Legislature whether the Act should be in operation for one year more.” 


This case was followed by the High Court of Calcutta in Badal Bose v. The 
Chief Secretary, Government of West Bengait and the High Court of Madras in 
In re Veerabhadrayya.* In the Calcutta case the impugned sub-section was s. 1(4) 
of the West Bengal Security Act, 1948. It was in the following terms : 

“ It shall, in the first instance, remain in force for a period of one year; provided that if a 
resolution n that behalf is, before the date on which under this sub-section it would otherwise’ 
have ceased to operate, passed by the Provincial Legislature, it shall continue in force for a further 
period of one year from such date.” 


This sub-section was held to amount to delezated legislation and therefore ineffec- 
tive. In this case the above Federal Court decision was sought to be distinguished. 
Jt was contended that the observations of the Federal Court in so far as they 
related to the extension of the life of the Bihar Act were obiter, since in that Act 
power to modify the Act itself was delegated and the Federal Court was mainly 
dealing with delegation of that power. That contention was however rejected. 

Harries C. J. observed (p. 786) : 

“ These observations of the learned Judges of the Federal Court cannot in my view he regarded. 
as obiter. They were dealing with the question whether a power to extend an Act of Parliament 
could be delegated. The argument of the learned Advocate-General that they need not have 
considered this matter cannot, I think, be accepted because, it had been argued that the 
powers given in Sec. 1(3}‘of the Bihar Act were severable. The learned Judges proceeded 


1 (1949) 58 C.W.N. 728. 2 [1950] A.LR. Mad. 248. 
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on the basis that even if they were severable, nevertheless the power to extend the life of an Act 
could not be delegated because such was legislative power. Further, as I have said, even if these 
observations were not strictly necessary for the decision of the case, nevertheless I would be bound 
to follow them as being the observations of the Supreme Court of the land binding on this Court.” 


In the Madras case, the law in question was the Madras Maintenance of Public 
Order Act. Sub-section (4) of s. 1 thereof provided that the Act was to remain in 
force for a: period of one year; butethe Provincial Government was empowered, 

from time to time-by notifications, to extend the Act for a further period or periods 
not exceeding one year in the aggregate. It was held that the Legislature could 
not validly confer. the power to extend the Act on the Provincial Government. 

The Court observed (p. 251) : 


“ It is for the Legislature to determine whether an Act should be perpetual or only of temporary 
duration. The period of the life of an Act is therefore determined by the exercise of the legislative 
will and is a legislative power...... The power of extending the life of an Act is really a power to 
„bring the Act itself into existence for a further period and if not so brought would cease to be law. 
It is therefore difficult to accept the contention of the learned Advocate-General that a bare power 
to extend an Act is in the nature of conditional legislation and is valid...... Such a power cannot be 
delegated. The power of extending the life of an Act in our opinion, is clearly legislative power, 
and its delegation in the present case to the Provincial Government, namely the D 
not warranted by any of the principles known to Constitutional law.” 


The principle underlying all these cases is accepted by the High Court of Bonba 
also in Narottamdas Jethabhai v. Phillips referred to above. 


Section 4 of the Act of Parliament as it stands incorporated in s. 1(3) of the 
Indian Act by reference, prestribes the period of one year in the first instance, 
with a power to the Governor-General to extend it for another year. The section 
does not in terms say that the power conferred on the Governor-General was a 
Pone to extend. It is possible to say that the power was not to extend the period 

t to prescribe an alternative period. It has however been held in Abdul Vahid 
v. The Crown! that although s. 4 does not specifically use any, word that the 
GovernomGeneral ‘extends’ the period, the object of s. 4 is to enable the Governor- 
General to extend the period. In any case whether the power delegated was to 
extend or to prescribe an alternative period-it would not make any difference in 
principle and would not save the Indian Act from amounting to a delegated. 
legislation. Again, the proviso clearly empowers the body mentioned therein to 
_ extend the period and presents no difficulty whatever. The Indian Legislature in 
incorporating s. 4 of the Act of Parliament, in the words of Kania C. J., did not 
exercise its volition or judgment for continued existence of its own Act beyond one 
year, but had left it to some other authority. Like the Bihar Act the proviso is 
framed in the affirmative form. In the words of Mukherjea J, ‘from the language 
of the section and the proviso it is difficult to say that the then Indian Legislature 
fixed the duration of the Indian Act at five years—it could not then validly do 
it—and left it to some other authorities to determine at the end of each year whether 
the Act should be in operation for one year more.’ It would therefore be quite 
apparent that on the principle enunciated in the above cases the Indian Act was 
not effective beyond the first year, beginning with the’date on which the Proclama- 
tion of Emergency ceased to operate. 


The only point that remains to be dealt with is thé legal effect of the substitution 
of the words “on the first day of April 1951” for the words “on the expiration of 
the period mentioned in s. 4 of the India (Central Government and Legislature) 
Act, 1946 (9 & 10 Geo. VI, c. 89)” in s. 1(3) of-the Indian Act, by the Adaptation 
of Laws Order (C.O. 4) 1950, issued by the President of India on January 26, 1950, 
under art. 872(2) of the Constitution: If the Indian Act was validly in force till 
the Adaptation Order was issued, the same would have been effective and it would 
have validly extended the Indian Act up to March 81, 1951; but if it was not, as 
pointed out above, the Adaptation Order would be ineffective. An Act can be 
amended, modified or adapted only if it is in existence in law at the time of such 
amendment, modification or adaptation, but not otherwise. It has been so held 
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in the cases referred to above. In Jatindra Nath v. Province of Bihar! Kania C. J. 
observed (p. 178, para. 8) : 


“ It was pointed out that by Bibar Act V of 1943 the words ‘ for a period of one year from 
the date of its commencement’ in s. 1(3), Bihar Mamtenance of Public Order Act, 1947, were 
substituted by the words ‘till the 3lst March 1950’... .. Bihar Act V of 1949 is an amending Act. 
It is not a new Act. It purports only to amenc. the B-har Maintenance of Public Order Act, 1947. 
That Act, which was a temporary Act, as its duratich was fixed for one year by the Act itself, 
came to an end when the first year expired. The resalt is that when the Bihar Amending Act V 
of 1949 was passed, there was no Bihar Maintenance o? Public Order Act, 1947, in operation in the 
Province which could be amended.” 


Mahajan J. observed (p. 187, para. 83) : 


“ A point was raised that Act V of 1949, which amended the original Act of 1947, saved these 
cases from the effect of this decision. In my opinion, this contention is not sound. Act Y of 1949 
enacted an amendment in the original Act of 194% which had died a natural death on 18th March 
1948. Unless that Act was revived, no amendment made in it could be of any effect. The only 
apt manner of reviving an expired Act was by enacting a fresh statute or by enacting a statute 
expressly saying that that Act is herewith revived.” 


Mukherjea J. observed (p. 192, paras 59-60) : 


“Towards the close of his arguments, a point wai raised by Mr. Mitter that even if the Act 
was not valid)y in force when the orders for detention were passed against the ap pellants, yet the 
subsequent Act of 1949 (Act V of 1949) by amendinz s. 1(3) makes the Act o perative from its 
very commencement down to 8lst March 1950, irrespective of any notification by the 
Provincial Governmer.t, which was necessary under the old Act. As the new Act is in force at 
the present moment, the detention orders could be supported under the provisions of the new 
Act and this would be a complete reply to the prayer for release of the petitioners under s. 491 
of the Criminal Procedure Code, . ' 

On such materials as have been placed before us, :t is difficult to accept the contention of the 
learned advocate as sound. It is certainly competent to the Legislature in exercise of its plenary 
powers to revive or re-enact a legislation which alreadr expired by lapse of time. The Legislature 
is also competent to legislate with retrospective effect ; byt neither of these things seams to have 
been done in the present case. The Legislature proceeds on the footing that the old Act was 
alive at the date when the new Act was passed, and zhe new Act merely purport’ to amend one 
of the provisions of che old Act. There could be no anendment of an enactment, which is not in 
existence and from the fact that the Legislature purports to amend an Act, 1t could not be held 
as a matter of construction that the intention of the Legislature was to renew a dead Act or to 
make a new enactment on the same terms as the old with retrospective effect.” f 


In In re Veerabhadrayya* the High Court of Madras observed (p. 257, para. 24) : 


“ An amending Act also presumes the existence o? an original Act. If the original Act which 
was a temporary Act, terminated-after the lapse of tine, the amending Act would be inoperative.” 


Sunil Kumar v. West Bengal Government directly deals with the very Adaptation 
Order. The Calcutta High Court therein obsarved (pp. 285-86, para. 29) : 


“Thus Art. 372(1) does not preserve the effect ef all laws in force in the territory of India 
before the commencement of the Constitution. It keeps only such laws in force as are not in- 
_ consistent with the provisions of Part IIT. We have weld that the Bengal Criminal Law Amend- 
ment Act, 1980, and the West Bengal Security Ordinanze, 1949, are inconsistent with the provisions 
of Part III. They became therefore void fram 12 -nidnight of 23th January 1950, when the 
Constitution came into force. That-being so, we are of opinion that even the President or the . 
Legislature cannot make any adaptations or modificetions of those laws in order to brng them 
in accord with the previsions of the Constitution. ‘Those laws are dead and we fail to see how 
a dead law can be brought back to life by modification or adaptation.” 


It would thus be clear that though a Legiskture is competent to amend, modify 
or adapt retrospectively, what is sought to be amended, modified or adapted must 
be in existence at.the time of amendment, modification or adaptation. These 
operations cannot be effected on what is already dead. What is dead has to be 
expressly brought back to life before operaing upon it. An operation whether 
prospective or retrospective has not the effect of bringing to life what is already dead. 


1 [1949] A.LR. F.C. 176. i 3 [1950] AIR. Cal. 274, 
2 [1950] A.LR. Mad. 248. 
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The principle of the above cases would equally apply to the Indian Act under 
consideration. The only distinction between the Calcutta case and the present 
one is that in the Calcutta case the original Act had become void while in the present 
case it had long ceased to be validly in force. In both cases, however, whatever 
the reason, the original Acts had died before the issue of the Adaptation of Laws 
Order, 1950. That Order therefore was quite ineffective. ‘ 

The only reasonable conclusion th&t can be reached from the above discussion 
is that the Essential Supplies (Temporary Powers) Act, 1946, ceased to be validly 
operative from April 1, 1947. Dr. Ambedkar is, however, reported to have said 
in the present Provisional Parliament that delegation of legislative power would be 
valid and that he would be able to persuade the Supreme Court to his view. The 
Hssential Supplies (Temporary Powers) Act is of vital importance because all 
controls are at present being exercised by virtue of its provisions. It may there- 
fore be suggested that instead of leaving the matter to various High Courts who 
may perhaps take different views, the President may be advised to refer the matter 
for opinion of the Supreme Court under art. 148(1) of the Constitution, since the 
point of law involved is of great public importance. 

a G. K. DABKE. 


J 


EQUALITY OF SEX UNDER THE NEW CONSTITUTION. 


> 


MATRIMONIAL LAWS. - 


ARTICLE 15 of the Constitution of India lays down that the State shall not 
discriminate against any citizen on grounds only of religion, sex, caste, place of 
birth or any of them. The only exception to this fundamental right, as provided ’ 
in cl. (3) of the article itsélf, is where the State makes any special provision for 
women and children. Article 18 of the Constitution makes all existing laws void 
in so far as they abridge or take away the right guaranteed by Art. 15. 

It is proposed in this article to consider the effect of art. 15 read with art. 18 on 
existing laws which discriminate against women. 

MonocamMy FOR ALL, 


As the law stands today, no woman can have more than one husband at the 
same time. As for men, there is no such general prohibition against having more 
than one wife at the same time. With the exception of Europeans, Christians 
and Parsis, men of all other communities are permitted by their personal laws to 
marry more than one wife, even while their first marriage is subsisting. Thus 
while polyandry is forbidden to all women, polygamy is permitted to Hindus and 
Muslims. It is submitted that all those provisions of Hindu and Muslim law, which 
allow a man to have more than one wife while denying a similar right to a woman 
amount to discrimination on account of sex (as well as religion) and are consequently 
void as being contrary to art. 15 of the Constitution. The result will be that any 
Hindu or Muslim who has married a second time after January 26, 1950, while his 
first marriage was subsisting, will find his second marriage void and his second wife 
will be in no better position than a concubine in the eyes of law. 
> The effect of art. 15 of the Constitution, is the’ abolition both of polyandry and 
polygamy, though one does not know whether this was contemplated or expected 

by the framers of thé Constitution. 
BicamMy Prevention Acts Vom 

At present, certain States like Bombay and Madras have enacted laws declaring 
bigamous marriages among Hindus to be void and penalising the fame. Article 15 
clearly states that there shall be no discrimination on the ground of religion only. 
Hence the laws of these States which prohibit ae ere only Hindus, while 
allowing Muslims to have two wives without any penalty, are void and of no effect. 
No Hindu can be validly prosecuted or punished under any of these Acts for having 
taken a second wife after January 26, 1950, as such laws have become void after 
the aforesaid date. a. 

A Bill to amend “ The Bombay Prevention of Bigamous Marriages Amongst 
Hindus Act, 1946,” by deleting the word “Hindu’ wherever it occurs in the said Act 


TI 
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and thus making it applicable to all the residents of the Bombay State, has been 
published recently in the Bombay Governmeni Gazette, Part V. It is doubtful whe- 
ther the amending Bill can become a good law inasmuch as it purports to amend 
an Act which is already void as stated in the preceding paragraph. It would be 
safer for the Bombay Government to re-enazt the whole Act, after repealing the 
old Act, with suzh amendments as would make it consistent with art. 15. 


On “The Bomkay Prevention of Bigamctis Marriages Amongst Hindus Act, 
1946” becoming void the old Hindu law permitting polygamy would revive. But 
this revived old Hindu law itself would become void, as stated earlier, for being 
inconsistent with ert. 15. To sum up, after January 26, 1950, bigamous marriages 
among all communities in India are void, and:no separate law is necessary to declare 
them to be so. 


PENALTY FOR BIGAMY 


Section 494 of the Indian Penal Code provides a punishment of seven years for 
any person, who having a husband or wife living, marries again while such marriage 
is void. Uptil now this section applied onlr to Christians, Parsis and Europeans. 
But now it will apply to Hindus and Musl:ms as well, because, as stated above, 
Hindus and Muslims cannot have more than one wife after January 26, 1950. 
Two surprising results will follow as a result of this. One will be that all Hindus 
and Muslims who have taken a second wife after January 26, 1950, will be 
punishable under s. 494. Secondly; those residents of the States of Bombay 
and Madras, who had gone out of the limits of their States to marry a second wife 
and to evade prosecution under the Bigamy Prevention Laws of their own States, 
will to their discomfiture find that they ave still lable to be prosecuted under 
s. 494, ; 


DrvorcE AMONG MUSLIAS 


A reference to talak among Muslims will not be out of place here. * A Muslim 
has the unique privilege of divorcing his wfe at any time he likes, without any 
rhyme or reason, by a unilateral action on Fis part. He need not see or hear his 
wife. He may not even communicate to hs wife that he has divorced her. He 
has merely to pronounce the word talak thre: times in relation to his wife and then 
she gets divorced. The wife has no similzr corresponding right whatsoever to 
divorce her husband by a unilateral sronoancement. It is submitted that this 
right of a Muslim husband to talak his wife is now gone forever by reason of art. 15 
which prohibits discrimination on account cf sex. 


The matter will not however stop here. “The Muslim Women Dissolution of 
Marriage Act, 1989,” gives Muslim women a limited right of ‘Judicial Divorce’ 
under certain circumstances as specified ın She said Act. But the said Act does 
not give any right of judicial divorce to Musim husbands. Consequently the said 
Act in its turn will become void, as Leing contrary to art. 15 on account of dis- 
crimination of sex. 


This will result in an anomalous situation and if the interpretation of art. 15 
as put forward in this article is accepted as correct, all divorces among Muslims 
after January 26, 1950, are void and Inopecative. This may lead to the further 
anomalous situation that any Muslim woman divorced after January 26, 1950, 
who may have remarried thereafter, would be guilty of bigamy punishable under 


s. 494 of the Indian Penal Code and it may be a moot point m law, whether her 


new husband or the old husband continues ~o be her real husband. 


It is to be noted that ıt is not competeat, either to the Parliament or to the 
State Legislature, to legalise by any ex pest facto legislation any marriages or 
divorces which may have become void as a result of art. 15. Considering the 
seriousness of the issues involved and the anerchy that may result in social relations, 
it is imperative that Dr. Rajendraprasac, as President, should consult the 
Supreme Court, under art. 148 of the Conszitution, on a proper interpretation of 
art. 15 of the Constitution in so far as it affscts or is likely to affect the marital 
status of men and women. l 
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PROPERTY Laws l 


In the matter of inheritance and in the exercise of proprietary rights, women, 
since ancient times, have always been at a disadvantage as compared to men. 
‘India is no exception to this. Barring Christian women, women of all other 
communities in India suffer from this disadvantage in varying degrees. This 
disadvantage should now disappear as a result of art. 15 of the Constitution. 


Musiims AND Parsis 


Among the Muslims and Parsis, the normal rule of inheritance is that a male 
heir takes double the share of a female heir.. Thus if a man dies intestate, leaving 
one daughter and one son, the son will get double the share of the daughter, in 
their father’s property. Similarly a brother will get double the share of the sister. 
This differentiation in the shares of male and female heirs is no longer good and 
now onwards all female heirs among Muslims and Parsis should get a share equal 
to that of the male heir. i 


Amone Hinpus 


The position of Hindu women is still worse. Hindu law recognises a very limited 
number of female as entitled to inherit to a deceased Hindu. They are his widow, 
daughter, mother, father’s mother and father’s father’s mother. No other female 
can inherit. (Recent legislation has recognised some more female heirs. Besides, 
Bombay and Madras’ schools recognise a larger number of female heirs). This 
general incapacity of a Hindu female to inherit is based on a text of sage Baudhayana, 
which runs: “Women are devoid of senses; therefore incompetent to inherit.” 
The sage’s text, though wise, will now have to give way to modern idea as embodied 
in art. 15 and a much larger body of Hindu females will get the right of inheritance. 


At present, ifa Hindu dies intestate leaving a son and a daughter, the daughter 
will not get any share. So also if he leaves a brother and a sister, the sister will 
not get any share. (Among Muslims and Parsis, a daughter and sister get one half 
the share of the son and the brother respectively). It is submitted that after 
January 26, 1950, a daughter or sister will inherit simultaneotisly and equally with 
the son and the brother as the case may be. The same thing will happen in respect 
of other female heirs. 


LIMITED ESTATE 


There is also another characteristic feature of Hindu law which is not in con- 
formity with art.-15. This is what is technically known as ‘Hindu Widow’s 
Limited Estate.’ Under Hindu law, a male heir inheriting any property is the 
‘absolute owner-and can deal with it in any manner he ‘likes. On the other hand, 
if a woman inherits any property, she is not the absolute owner thereof. She 
can only use it or enjoy its income during her lifetime, but she has no right or 
power to sell or transfer it, except under very limited circumstances. This distinc- 
tion in the exercise of proprietary rights cannot now be sustained and “ Hindu 
widow’s limited estate” is now dead and gone forever. A Hindu female can now 
own and dispose of any inherited property freely and fully like a Hindu male. 


UNCHASTITY 


- Unchastity disqualifies a Hindu female from inheriting to a male. It also dis- 
qualifies her from adopting a son to her husband. There is no such disqualification 
on a Hindu male. But now onwards, it is submitted, a Hindu female, merely 
because she may be unchaste, shall no longer be disqualified from inheriting or 
adopting. f 
i GUARDIANSHIP 

In the matter of guardianship of the person and property of a minor, a father 
has always a preferential right over the mother. Among Hindus, the father and 
after him, the mother is the natural and legal guardian of the person and property 
of the minor. Among the Muslims, the father and after him the father’s father 
are the natural and legal guardians of the minor and his property but a mother 
can never be the guardian of the minor and his property in the absente of an order 
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of the Court. After the new Constitution, it is submitted, a mother will be jointly 
entitled with the father to be the natural anc legal guardian of the person and the 
property of the minor, and it may very well h=ppen that she may be even preferred 
to the father in certain circumstances if ths welfare and interests of the minor 
so require. 


- 


Equality BEFCRE Law 


Article 14 of the Constitution makes all citizens equal and equally protected 
before law. In a way art. 15 is a corollary >f art. 14. Principles of monogamy 
and of equality between men and women in fhe matter of inheritance and exercise 
of proprietary rights, under art. 15, can be supported under art. 14 as well. The 
conclusions resulting from interpretation puz on art. 15 in this article are also 
justifiable under art. 14 of the Constitution. 


Far Rracnixna Co+sEQUENCES 


Articles 14 and 15 read with art. 18, are likely to have far-reaching and un- 
expected consequences. It will make some of the present controversies regarding 
social reform bills meaningless and academic. For instance, orthodox Hindus have 
been clamouring against monogamy laws on the ground that Hindus should not 
be singled out for such a reform while Muslims are left untouched. Similarly the 
pundits and protagonists of sanatana Hindu Dharma are vehemently opposing 
the provisions in the Hindu Code Bill which give the daughters a share equal 
to one half of the share of the son in their fther’s property. But how syrprised 
they would be to know that Hindus and Muz:.ims also have become monogamous 
from the midnight of January 25, 1950, and while they were opposing half a share 
to the daughter, she would now get a share equal to that of the son ? 

At present only two cases-under art. 15 =ppear to have been litigated. Both 
have come up before the High Court of Madres. In one case, restriction on admis- 
sion to a Government Medical College on a <ommunal basis was challenged by a 
lady student and the Madras High Court ha: held that such restriction is contrary 
to art. 15 and therefore illegal.. The other case is with regard to selection in 
judicial service on a communal basis. Theresult is not known: but there should 
not be any doubt about it. 

The effect of arts. 14 and 15 on general lax in so far as it discriminates against 
women. does not appear to have been canvased before any High Court. Perhaps 
the full implications of arts. 14 and 15 hav= not been grasped yet. This article 
has dealt with only some of the aspects of th= personal laws, as affected by arts. 15 
and 14 of the Constitution, but a detailec examination and actual cases may 
unsettle old laws and-customs to an extent which it is not possible to fully 
contemplate here. . 

- HEMENDRA K. SHAR, M.A., LL.B. 


. GLEANIBGS 
x \ 
LEGISLATION AND THI JUDICIARY 


“Some of our elaborate rules for the judicial interpretation of statutes cannot 
well be accounted for,” so Sir Frederick PoJock once acidly remarked, “ except 
on the theory that Parliament generally chenges the law for the worse, and that 
the business of the Judges is to keep the mischief of its mterference within the 
narrowest possible bounds.” Unlike him, we live in an era of legislation more 
active than at any other time, and the desire to effect alteration in the social 
structure has led to a spate of enactments wich seem often to challenge formerly 
accepted notions and cause us to think agai- on fundamental principles that had 
seemed to have been long settled. What, for example, is the true function of the 
Judges ? According to a recent statement Ly the Attorney-General in the House 
of Commons (ef. p. 258, ante) it is a most important principle of our constitutional 
practice that Judges do not comment on’ the policy of Parliament, but administer 
the law, good or bad, as they find it. Lorc Esher, M.R., expressed a somewhat 
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similar view when he said in R. v. Judge of City of London Court ( [1892] 1 Q.B 
at p. 290) that “if the words of an Act are xs you must follows aac pe 
though they lead to a manifest absurdity. The Court has nothing to do with the 
question whether the legislature has committed an absurdity.” Lord Esher, 
however, belonged to a school of judicial thought which felt that the best way of 

ng attention to unreasonableness on the part of the legislature was by accen- 
tuating it. Courts of law, and the Sudges who constitute them, are there to see 
that Justice is done according to law ; itis indeed true thatitis not their function 
to criticize Parliament or Parliament’s policy. But it is their function to do justice 
and if, interpreting the words that Parliament has used, they find that results are 
reached which it seems reasonable to suppose are not just, or that the words used 
are so difficult to follow that ordinary men might be expected not to understand 
them, is there any reason why the Judges should not draw attention to these. 
matters? It is conceivable, though improbable, that they might find the execution 
of an enactment, by which they are bound, to be in conflict with the administration 
of what according to common opinion might’ be regarded as just. Should not 
attention be drawn to that so it might be corrected? When statutes have results 
that are not foreseen, as Lord Justice Denning reminded the listeners to his recent 
address to the Holdsworth Club of the Faculty of Law of Birmingham University, 
- the Judges have the right and indeed the duty to point it out, and in the past 
they have often done so without being accused of impropriety. Let us, however, 
go one step further. The ultimate aim is that justice be done according to law, 
and it is a primary function of an independent judiciary, standing between the 
individual and the State, tasee that justice is done. If it is right, as it must be, 
to credit Parliament with intention to make law accord with common notions of 
justice, there can, we suggest, be no real objection to Judges suitably drawing 
attention to cases before them, ifand when there are such cases, where the ends of 
justice are defeated by some enactment.—L. J. 


COLORFUL NEGLIGENCE 

In Barow v. Richard, 8 Paige (N.Y.) 851, which was a suit to enjoin the main- 
tenance of a coal yard, the bill alleged that the coal dust was offensive to the ladies 
of the neighbourhood, and that “this filthy coal dust settles upon their door steps, 
thresholds and windows, and enters into their dwellings, and into their carpets, 
their cups, their kneading troughs,’ their beds, their bosoms, and their lungs ; 
discoloring their linen and their otherwise stainless raiment and robes of beauty 
and comfort, defacing their furniture, and blackening, besmearing and injuring 
every object of utility, of beauty, and of taste.” Held, that making due allowance 
for the “coloring” which the pleader had given to such a naturally “dark picture” 
the bil stated grounds for relief.—C. C. 


THE SILENT WITNESS 


The French translation of this prose-poem was broadcast on the Voice of 
America program, “Ici New York.” and rebroadcast by French relay 
system on “Statue of Liberty Day,” October 28, 1949. 

I am the Statue of Liberty. I came from France, but I was born in the heart 
of man in the dawn of reason. I stand at a gate of the United States majestically 
representing a nation which is proud of its heritage of freedom. I stand with a 
blazing torch welcoming the oppressed who escape from man’s inhumanity to man. 
I came to these shores as a gift from a free people who cherish reason and order 
Both France and the United States won their freedom from despots. That freedom 
was retained by teaching the idea that man has inalienable rights. These rights 
must be protected from mob rule. I am Liberty. i 

I represent the rich and the poor, the learned and the uneducated, the gifted 
and the ordinary, the proud and the humble, the sick and the healthy. I am a 
silent associate in the office of the President, of the Congress, of the Judiciary. 
When I speak the mob ruler skulks away. I never sleep. I stand as a guardian 
angel even while the nation slumbers. Iam Liberty. 

I represent all the courageous men and women of the world who have defied 
unlawful authority, who have stogg with naked breast against violence, who have 
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not stooped to join the maniacal mob. I walk hand in hand with the child, the 
parent, the man of God, the teacher, the lawyer, the doctor, the. soldier, the legisla- 
tor, the judge, the artisan, the merchant, the ertist, the poet, the labourer, the prison 
keeper and the ruler. Iam Liberty. 

I instill in the hearts of all men a Geep prayer for peace, yet I shall lead the 
brave squadrons of free men against that ruler who by trickery endangers world 
freedom by amassing millions to fight his false*cause. I solace the lonely, compa- 
nion the hunted, drink with the merry victors, as well as stand sadly at the graves 
of the heroic who offered their lives on the aliar of freedom. Iam Liberty. 

- Ilie unseen in the God-given conscience of all men everywhere. 

I am the Statue of Liberty. I am Liberty.—C. C, 


DISCLAMER or LIABILITY 


Ir has become the practice down the years to insert in contracts for the carriage 
of persons by rail, at sea, or in the air,‘a condition exempting the carriers ahol 
from liability for the neglect or default of their servants. The Courts have given 
effect to disclaimers of liability contained in documents drafted for this purpose, 
holding that the general duty to exercise dae care, whether it arises in contract 
or in tort, may be superseded by a specific contract, which may either enlarge, 
diminish, or exclude it. ‘The specific contrect, with its incidents either expressed 
or attached by law, becomes in such a case the only measure of.the duties between 
the parties, andthe plaintiff cannot by anv device of form get more than the 
contract allows him” (per Viscount Haldane, L.C., in Grand Trunk Ry. Co. of 
Canada v. Robinson [1915] A.C., at p. 74”). Three decisions concerning the 
carriage of persons illustrate this general principle which is of wider application. 
In the case of a railway passenger, the issue of a pass entitling him to travel free 
` at Kis own riskghas been held to be a complete answer to a claim based upon the 
wilful and gross negligence of the railway’s servants (MeCawley v. Furness Ry. Co. 
(1872) L. R. 8 Q. B. 57). Again, in the case of a passenger on a steamship a 
condition on a ticket exempting the company from responsibility for any loss or 
damage arising from “any act, negléct or default whatsoever of the pilot, master 
or mariners” was-held to free the company from liability in an action i executors 
for the loss of life of a passenger caused by ths negligence of the company’s servants 
in a collision with another ship (Haigh v. Royal Mail Steam Packet Co., Lid. (1888) 
52 L. J. Q. B. 640), and a similar result was reached in a case of air travel where 
the contract of carriage, embodied in a ticket, contained a condition that the 
flight should be entirely at the passenger’s own risk (Luddiit and Others v. Ginger 
Coote Airways, Lid. [1947] 1 All E. E. 828). It was also decided by the Privy 
Council in this case that a specific contracz to carry at a reduced fare was not 
invalidated if the passenger was not given an option either to retain his full rights 
against the carrier at the higher fare or to waive them at the lower fare, nor was 
the position of the carrier in this respect atfected by the provisions of a statute 
laying on him the obligation to afford ‘‘to all persons all reasonable and proper 
facilities for the conveyance of passenger traffic’, since those words referred, not 
to the terms of any special contract or their reasonableness, but simply to external, 
physical and mechanical facilities.—L. J. - 


DISCLAIMER : ENFANTS 


A CORRESPONDENT has raised the question what considerations would apply where 
a disclaimer of liability has been signed by, or on behalf of, an infant. He in- 
stanced a case of a school boy who, in a party with other school boys, visited a 
colliery under an arrangement made with the National Coal Board, and suffered 
injuries through the alleged gross negligence of an employee of the Board. Prior 
to the visit the boy’s father had signed a declaration that if an accident should 
occur, neither the Board nor the Education Yommittee would accept responsiblity. 
' In the event, the Board without admitting liability paid a sum in settlement of 
the boy’s claim, which was duly approved br the Court. Now, although there was 
no contractual liability, the Board as invitors owed a general duty to the boy 
to exercise reasonable care for his safety, but this duty in tort, as the Grand Trunk 
case (supra) shows, can be superseded by a s>ecial condition in the case of an adult. 
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An infant is, however, in a -different position for the special condition, entered 
into on his behalf, can be set aside and treated as not binding as not being for 
his benefit even where the cause of action not only sounds in contract but in tort. 
Thus in Flower v. L. N. W. Ry. Co. ([1894] 2 Q. B. 65) an infant employed by a 
colliery was carried by the railway under a free pass ; he had signed an agreement 
with the railway company freeing them from any responsibility for any loss or 
` injury caused to him through the flegligence of their servants. It was held by 
the Court that. the agreement was so prejudicial to the infant as to be unfair 
and, therefore, not binding on him; consequently he was entitled to recover 
damages for an injury caused to him by the negligence of the railway company’s 
servants. This case has been followed in two cases in Ireland. In Keays v. Gt. 
Southern Ry. Co. ([1941] I. R. 584), a season ticket holder,’ a girl of twelve years, 
was held entitled to recover in similar circumstances notwithstanding that under 
the terms of the ticket “nether the holder nor any other person shall have any right 
of action against the company in respect of injury however caused’’. In the other 
case, Harnedy v. Nati Greyhound Racing Co., Lid. ([1944] I. R. 160) the prin- 
ciple of these two cases was followed, and the infant plaintiff recovered damages 
for injuries to his greyhound which had been entered for competing in “trials” 
prior-to the sale by public auction held by the defendants. The entry form, 
signed by the plaintiff’s father, contained a condition exempting the defendants 
from reponsibility for accidents during trials or sales. The Court held that 
thé condition should be disregarded as against the infant, and that the “‘trial’’ 
and sale should be treated as having been held on an open contract of employment 
affording no protection to the defendants. against their common law liability for 
negligence.—L. J. 
i Divorce: INsaniry 


THE question whether insanity is a defence to a charge of cruelty in a matri- 
monial suit has never been affirmatively decided, although dicta to that effect can 
be found in some of the reported cases. In search for an answer to that question, 

ewhich raises difficult issues, it 1s perhaps convenient to start with the general 
- principle that if the disease in the mind of a person, who has committed an act 
which is either criminal or culpable, is so great as to render him unable to under- 
stand the nature and consequences of that act, then he is not criminally or civilly 
responsible to the law. In applying that principle to divorce cases where cruelty 
is charged, two divergent arguments have been put forward. According to one 
view, no type or degree of insanity can excuse acts which in a sane person would 
‘amount to cruelty. At the root of this view lies the assumption that the prin- 
“cipal object of granting matrimonial relief in cases of cruelty is the protection 
of the victim. The function of the Divorce Court, as Sir Charles Butt, P., observed 
in Hanbury v. Hanbury ([1892] P. 224) is “not so much the retribution for a 
marital offence as the protection of the’ party who is in peril”. Pushed to its 
logical limits, this view appears to involve not only that insanity of whatever kind 
of the wrongdoer is immaterial, but that no state of mind, intention or knowledge 
on his part can be relevant. On the other hand the argument is put forward 
that if an exception to the general principle is made in matrimonial cases there 
will be established in the Divorce Court “a measure of legal responsibility not 
applied in any other Court” (per Henn Collins, J., in Astle v. Astle ([1989] 8 All 
E. R., at p. 970), and this view leads necessarily to the result that insanity not 
falling short of the kind which would afford a defence to a criminal charge within 
the ’Naghten rules constitutes equally a defence to a charge of cruelty. Yet the 
analogy with criminal proceedings is not safe, for civil Courts are not concerned 
with punishing a wrongful but with granting redress to the person he has injured, 
and,must, therefore, regard the effect of insanity in a different light. Moreover, 
a specific intent to injure is not an essential in cruelty (Squire v. .Squire [1948] 2 
AlE. R. 51). The conflict between the two views came into the open in White v. White 
([1949] 2 All E. R. 889) where Denning, L. J., was of opinion that in a case of 
cruelty insanity is never a defence, except, perhaps, when its existence is known 
to the victim at the material time, while Asquith, L. J., inclined to the view that 
if the guilty party did not know what he was doing, or did not know it was wrong, 
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this may constitute a good defence. Since tne Court of Appeal found on the facts 
that the guilty spouse knew what she was do.ng, the larger issue arose by inference 
only, but in Liseack v. Lissack (ef. p. 848 post), Pearce, J., was directly confronted 
by it. After an exhaustive review of the authorities, and basing himself on the 
considerations of Denning, L. J., in White v. White (supra), his Lordship held 
that to withdraw from consideration intolerable conduct which was due to insanity 
would render the Court powerless where help*was most needed, and, consequently, ' 
the defence of insanity was not open to the party charged with cruelty.—L. J. 
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The Smrtichandrika, Vyavahara Kanda—Pert I. By J. R. GHARPURE, B.A., LL.B. 

e F.R.8.4., Published by .V. J. Gharpure, Angres Wadi. 

ithalbhai Patel Road, Bommay 4. 1948. Roy. 8vo. Pages 250. 

Devanna BHATTA, the author of the Smr.tichandrika, divided his treatise into 
three groups or Kandas, namely, the Achera, the Vyavahara and the Sraddha. 
The first of these Kandas, the Achara, has already been translated by the learned 
editor of the Collection of Hindu Law Texts and was issued as Vol. XXVIII of the 
Series. The book under review contains the translation of the first part or part- 
chheda of the Vyavahara which deals with zhe procedural side of the Vyavahara 
and general rules. Some forty-three topics are dealt with in this part including 
such subjects as Law of Arrest, Burden o? Proof, Examination of Witnesses, 
Retrial and Review. The translation is as meticulous as it is accurate and the 
translator has, wherever necessary, given illuminating notes to elucidate fhe 
text. It is neecless to add that this valuabl= publication will take its place along 
with the other volumes in this Series dealing with the various aspects of ancient 
Hindu jurisprudence. 


Bombay Rules & Orders under Bombay Acts. Vol. I. Government of Bombay, 
Legal Department. Superintendent, Gcvernment Printing and Stationery, 
Bompay. 1950. Sixthed. Royal 8vo. Pages 1720. Price Rs. 17-8-0. . 
Tais publication is one of a series dealing with statutory Rules and Orders under 

the Bombay enactments as published in ths Bombay Code. It is issued in the 

loose-leaf style and contains Rules and Orders under Bombay Acts enacted till the 
end of 1948. A commendable feature of ths publication is that the collection of 

Rules and Orders in it is very comprehensive, including, as it does material hitherto 

available only in Manuals issued by the Admmistrative Department of the Govern- 

ment of Bombav. The text is printed as modified up to the end of 1950. Volume IL 

in this series, when published, will contain Rules and Orders under the Bombay. 

Acts enacted from 1949 onwards. ‘Taken together these two volumes will cover 

the whole field of subordinate legislation o“ general application and importance 

and will be of iramense use to the profession 


The Indian Registration Act. By Sir Dmshah Fardunji Mulla, Kt., C.I.E., M.A. 
LL.D. CALCUTTA: Eastern Law House Ltd. Royal 8vo. 1950. Fifth ed. 
Pages 429. Price Rs. 12. 

A NUMBER of important decisions bearing on the Act have been reported since 
the publication of the last edition of this commentary ten years ago. All these, 
including a large number of other cases, ars incorporated in the present edition 
which has been carefully prepared by Sir“B. L. Mitter. Like its predecessors this 
new edition will be welcomed by the professicn as a clear, concise and reliable guide 
on the law of registration of documents in Inia. 


The Constitution of the Indian Republic. By M. Ramaswamy, B.A., B.L., Advocate, 
The High Court of Mysore, Bangalore. Orient Longmans Ltd., Indian Mercantile 
Chambers, Nicol Road, Ballard Estate, Bompay. Roy. 8vo. Pages’ 27 
Price Rs. 1-8-0. ` 
Ters brief expository survey of the Constit1tion of the Indian Republic originally 

appeared as an article in the Canadian Bar Review. It 1s a lucid analysis of the 

main provisions of the Constitution and will be of use to the layman to become 
familiar with its broad features. 
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APPLICATIONS AND PENALTY OF ABATEMENT UNDER BOMBAY 
‘ AGRICULTURAL DEBTORS’ RELIEF ACT. 


\ 

THE original applications are filed under this Act either by the creditors or the 
debtors as the case may be. When afterwards the creditor or the debtor dies the 
application will be given by the applicant’s.legal representatives or sometimes by 
the applicant himself to bring them on record. The question arises whether 
. the claim abates as the application is barred by time if such applications are given 

more than 90 days after the death. Considering the 1elevant provisions of the 
' B. A. D. R. Act and the Civil Procedure Code it will appear thats. 46 of the 

Act says that the provisions of the Civil Procedure Code shall apply to all the 
proceedings under chap. II of the said Act unless otherwise expressly provided. 
As the Act does not provide, unlike the repealed Act of 1989, for bringing the legal 
representatives cn record it may follow that O. XXII of the Code may come into 
foice to govern: the application made ynder the Act. In view of the positions 
that arise fn such matters I think that O. XXII of the Code applies in general, 
and not in all its particulars for the reasons given below. 


Firstly, the wording of s. 4 of the Act says that an application to adjust a debt 
is to be made and it does not say that it should be made against such and such 
persons. It is true that the section provides that the said application is to be 
made in the prescribed form, but even from all the columns it cannot be gathered 
that the application is to be made by one class of persons against the other. On 
the other hand, the suit or the appeal is thought and regarded in law to have been 
made by the plaintiff or the appellant against the defendant or the respondent. So 
from the relevant sections, read with the relevant forms prescribed under the Act, 
it cannot be presumed that an application made under the B. A. D. R. Act is an 
application against any person as such but it is mainly an application made to the 
Court for the adjustment of debts. For example even the application filed by 
the creditor under s. 4 (1) mentions the names of other creditors of the debtor for 
the adjustment of-whose debts the application has been filed by him. Similarly the 
application by the debtor filed under s. 4 (1) of the Act may include the names of 
his debtors also who may owe something to him. Under s. 14 of the Act notices 
will have to be issued to all creditors whose names and addresses are given in the 
application even though they have not filed independent applications in their 
turn. Sometimes, the, creditors instead of filing applications under s. 4 may 
. appear after the publication of the general notice under s. 14B by submitting a 

statement in the prescribed form within one month from the date of the publica- 

tion of the general notice. So these statements cannot be treated as applications 
and hence when such creditors die, the question of abatement does not arise as 
_these statements are not original proceedings. 

‘Another position to be noted in this connection is that according to thé Act the 
question of status of the original applicatt after the date of the application is 
not relevant and hence in that case it may not be clear as to who is to be taken as 
debtor as the subject of enquiry whenever the original applicant dies before such 
enquiry and his legal representatives come on record in time. So these positions 
show that the Act. meant that once the debt was before the Court the proceedings 
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are to proceed and the Court should do allit can forthe progress ofthe proceedings 
io the end, that is to get the legal representatives on record also. 

Another position that can be considered is that rr. 8,4 and 9 of O. XXII show that 
if no legal representatives are brought on reccrd in'time the suit abates and no fresh 
suit can be brought and if these rules are applied tothe proceedings under the B. A. 
D. R. Act it-will mean that if under similar circumstances the original application 
also abates no second application can be mede. In this connection it should be 
borne in mind in the first place that such result of the application under these rules 
will not make the debt vanish and it the legal representatives are not brought on 


record in time the debt remains and it has to be considered while adjusting the other - 


debt of other creditors against the same debtor. Further as per the contingency in 
r, 9 of O. XXII there is no occasion to bring another application if the original is to 
abate for nct bringing the legal representatives on secord in time. In this way if we con- 
sider the results of strict application of O. XXII to the proceedings under the B.A. 
D. R. Act many anomalous positions arise without any satisfactory legal solution 
for them. As I have already observed the creditors who appear after the publication 
of the general noticé under s. 14B and also the creditors whose name and address 
are given in the original appieno have not filed any applications independently. 
Still they appear in Court by submitting their statements. By any stretch of 
imagination we cannot call such statements as applications. If such creditors 
die pending the proceedings of the original application and even admitting that the 

rovisions of O. XXI of the Code are made applicable to the original application 
it is highly doubtful that the claims of such creditors abate if the Teal representa- 
tives of such creditors are not brought with:n time, 

So long we have assumed that the provisions of O. XXII are made applicable in 
toto to these proceedings. Let us see whether the provisions of O. XXII can be 
made applicable to these proceedings under the B. A. D. R. Act. I reproduce 
here the relevant rules of O. XXII ofthe Code. Rule 8 (7) says where one of two or 
more plaintiffs dies and the right to sue does not survive to the surviving plaintiff 
or the plaintiff alone or a sole plaintiff or a sole surving plaintiff dies and the 
right to sue survives the Court on an application made in that behalf shall cause 
the legal representatives of the deceased plaintiff to be made a party and shall 
proceed with the suit. Rule 8 (2) says—where within the time limited by law no 
application is made under sub-r. (Z) the suit shall abate, etc. 

Rule 4 relates to the substitution when a defendant dies. Reading the Civil Pro- 
cedure Code as a whole it seems that thereis a prccedure for suits, a procedure for 
execution and a procedure forappeals and that rr. 8, 4 and 8 of O. XXII apply to 
suits by their own force and to appeals by force of r. 11 of the Order. But rr, 8, 4 
and 8 shall not apply to proceedings in execution of a decree or order by virtue- 
of r. 12. It is true that the provisions of O. XXII, r. 12, expressly excluding the 
proceedings in execution of decrees and orders suggest prima facie that the 
provisions as to abatement are intended to apply to other proceedings. But the 
apparent difficulty created by this rule is to my mind dissolved by a study of the 
scheme of the Act and the Code of Civil Procedure. The application under the 
B. A. D, R. Act is neither a plaint nor deemed to be a plaint. Accepting this 
opinion as correct does it follow then that the provision regarding the abatement 
necessarily applies to such a proceeding ? 

I have noticed above that rr. 3, 4, and 8 in terms relate to suits and speak of a 
suit and that of plaintiff and defendant. There is nothing in any of these rules of 
O. XXII which would make these rules applicable to any proceedings other than a 
suit. But rule 11 provides that these provisions shall apply to appeals. Rule 12 
merely excludes proceedings in execution of a decree or order from the application 
of rr. 8, 4 and 8, But it has no positive effect to apply the provisions to other 
proceedings. 

An application under the B. A. D. R. Act may be made by the debtor or the creditor 
as the case may be. It is quite clear therefcre that persons who do not answer to 
the description either as plaintiff or defendant will be impleaded as party to 
such an application. It is true that the.provision in O. XXI, r. 12, expressly 
excludes the proceedings in-execution of decrees. and orders but it does not say that: 


on 
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it does not apply to applications also. It has been held in Baksho v. Piaro! that a 
revision application is not a suit or an appeal and hence there cannot be any 
question of abatement in such applications, the whole theory of abatement being 
inapplicable to such applications and hence the provisions of O. XXII do not apply 
to them. But by reading s. 141 of the Code of Civil Procedure it can also be said that 
the said provisions are made applicable to applications also. Section 141 of the 
Code of Civil Procedure reads thus :—The procedure provided in this code in 
regard to suits shall be followed as far as it can be made applicable to all proceed- 
ings in any Court of civil jurisdiction. The question now before us is whether 
the preceedings under chap. II of the B. A. D. R. Act will come under s. 141 of the 
Civil Procedure Code. ‘‘Court” has been defined in the B. A. D. R. Act as the 
Court of Civil Judge, Senior Division, or Junior Division as the case may be. So the 
proceedings under the B. A. D. R. Act are clearly proceedings in a Court of civil 
jurisdiction. So s. 141 of the Code will be made applicable. The expression 
“as far as it can be made applicable” in s. 141 will have to be noted in this connection. 
The section does not say that procedure in regard to suits shall be followed in toto. 
As I have already observed all the provisions of O. XXTI cannot be made applicable 
to the proceedings under the B. A. D. R. Act. Even assuming that by virtue 
of s. 141 of the Code of Civil Procedure all the provisions of O. XXII are 
made applicable to proceedings under the B. A. D. R. Act, still the question 
of period of limitation for bringing the legal representatives on record in 
such cases will have to be determined. No period is described for bringing 
the legal representatives of the plaintiff or the defendant in the Civil Procedure 
Code. Sub-rule (2) of r. 8 reads thus: “Where within the time limited by law no 
application is made under sub-rule (7), ete.” Similarly, sub-r. (2) of r. 4 also reads 
as mentioned above. “For the time limited by law we will have to have recourse 
to the Indian Limitation Act. Under arts. 176 and 177 of the Indian Limitation 
Act the ee for bringing the legal representatives on record must be made, 
within 90 days from the date of the death of the deceased plaintiff or the appellant 
or of the deceased defendant or the respondent. Even admitting for the sake of 
argument that.the. provisions of the e regarding the abatement are made 
applicable to the proceedings under the~B. A. D. R. Act still we will have to 
consider under what article of the Limitation Act the application for bringing the 
legal representatives on record is to be made. Articles 176 and 177 are not applicable 
as the debtor or the creditor cannot be called plaintiff or defendant as far as the 
trial Court is concerned. In Khattjanbai v. Nur Mahomed? it is held like this :— 
Where the deceased person is not a defendant in a suit or a respondent in appeal 
O. XXII, rr. 4 and 11 do not apply and consequently art. 177 also does not apply. 
Thus it does not apply to an application to bring on record the legal representatives 
of a deceased opponent in an application for leave to sue in forma pauperis. So 
the only article is art. 181 as no period of limitation is provided in the schedule of 
such application. So the period for bringing the legal representatives on record in 
such application is three years from the time when the right to apply accrues. It 
appears that the same reasoning can be made applicable to the proceedings under 
the B. A. D. R. Act as they are initiated by applications. 


In the result, the above discussion can be summed up like this. From the 
observations that I have made in the initial paragraphs it can be said that the only 
reasonable and practical inference is that O. XXII applies in general and not in 
all its particulars and hence there can be no abatement of the claim or the applica- 
tion itself. Even assuming that there is such abatement, arts. 176 and 177 are not 
applicable as the debtor or the creditor cannot be called the plaintiff or the defen- 
dant at the time of death. In Wahid Baksh v. Lalta Pers it has ben held that 
in application for bringing on record the legal representatives of a deceased person 
who was not a defendant or a respondent on the date of his death is governed by 
art. 181 and not by art. 177. If we read s. 46 of the B. A. D. R. Act with s. 141 of 
the Code it can be said that O. XXII of the Code is made applicable to the pro- 


- 1 [1950] A. I R. Sind 120. 8 [1924] A. I. R. Lah, 316. 
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ceedings under the B. A. D. R. Act. Nowhere is it stated in the B. A. D. R. Act 
that the application made under it is a plaint or deemed to be a plaint. Hence the 
proceedings of the B. A. D. R. Act can never be construed as proceedings in suits. 
Under. the Code of Civil Procedure a suit is any proceeding under the Code which 
is initiated by the presentation of a plaint. Vide Hansraj Gupta v. Official Ligut- 
dator.1 Sothese proceedings can be treated af the most as proceedings in the Court 
of civil jurisdiction. Even admitting that O. XXII ıs made applicable in toto 
in spite of the snomalies that can arise by virtue of that, the application to bring ~ 
the legal representatives on record of the deceased willhave to be made within 8 
years from the date of the death of the person under art. 181 of the Limitation Act. 

Till now there is no reported case of our High Court as regards the question of 
abatement of the proceedings under the B. A. D.R. Act and also the article under 
which the application to bring the legal representatives on record in such proceed- 
ings is to be made. So an attempt is made heze as it is a doubtful point. In the 
repealed Act of 1989 under s. 80 a provision was made for the continuation cf-the 
proceeding on the death of a party. If the period is taken tobe 8 years for bring- 
ing the legal representatives on record. the proceedings will have to be pending till 
such rericd expires. Hence this will cause a sort of hindrance to the quick disposal 
of the applications. Under such cicumstances, it is desirable that a similar 
section should be inserted in the present Art also. 


M. S, VEERAPUR, M. A., LL. B. 


` 


SPEEDY ADJUSTMENT OF AGRICULTURAL DEBTS. | 


Tue Bombay Agricultural Debtors’ Relief Act, 1947, is a continuation of an 
enactment of the same name of the year 1989 with some modifications. The 
Bombay Agricultural Debtors’ Relief Act, 1689, was first enforced in some talukas 
of the Bombay Province in 1942, and, later on, the Act was extended in 1945 to 
nearly half the Province. The B.A.D. R. Act, 1947, is now enforced in the whole 
Province including the merged States. Thers are not several thousand but several 
Jakhs of applications pending under the Act in all the Subordinate Courts. At 
first sight it would seem strange that even after the high prices for corn received 
by the agriculturist during the last several years, and his consequent prosperity, 
there should be so inuch work connected with the adjustment of agricultural 
debts remaining to be done. However, those who have actual experience of the 
working of the Act know that the pen i applications under the Act are not so 
much related te the real debt$ as to the fictitious debts arising out of the “Sale- 
Mortgage” disputes which are allowed to be raised by s. 24 of the Act. 

2. It should be the desire of everybody that the real debts of agriculturists 
should be adjusted as speedily as possible, and the applications in respect. of 
fictitious debts should not be allowed to impede the progress of the real debt- 
adjustment work. That would be in the irterest of the agriculturists as well as 
of the money-lenders. However, the scheme of the Act is such that all the disputed 
debts are mixed up, and, therefore, it is not possible to know if really the debt 
adjustment work will be over in the near tuture. In fact it is noticed that the 
end of the work even in those areas where the Act was enforced as far back as 
in 1942 and 1945 is not in sight. 

8. With a view to speed up the work of giving relief to the agriculturists I would 
suggest the addition of a section on the following lines in the B. A. D. R. Act, 1947. 
The proposed seczion will enable the Courts to proceed with the adjustment of all 
the debts of agriculturists (except contenticus sale-mortgage disputes) and at the 
same time keep alive the agriculturists’ 1ight of agitating sale-mortgage disputes 
without any liability on them. 


4. -The proposed new section will be numbered after s. 24 as s. 24A and will 
be on the following lines :— i 


1 (1982) 34 Bom, L. R, 819, r.c. 
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-“{(i)- If after perusing the application, -written statements, and documents on 
record, the Court is of the opinion that the dispute between the parties under 
section 24(7) or (2) will require a prolonged ‘enquiry, the Court may, instead of 
proceeding under section 24, direct the party raising the dispute to file a separate 
suit for its determination within such time not exceeding six months as the Court 
may prescribe. e> > i 
(ii) Such suit shall be filed in the same Court which has jurisdiction to hear the 
application under section 4, and notwithstanding anything contained in any other 
law for the time being in force, the plaint shall bear a court-fee stamp of only 


` eight annas. If the plaintiff in such suit is a debtor as defined in‘section 2(5) or an 


agricultural labourer the Court hearing the suit shall proceed: as if sections 24 and 
25 applied to it. There shall be a separate suit in respect of cach separate transac- 
tion which is challenged. z l l 

(iii) Ifin such suit the Court comes to the conclusion that the disputed transac- 
tion is in the nature of a mortgage, as alleged, the Court shall declare accordingly. 
In such case accounts of the mortgage shall not be taken, the mortgage-debt shall 
be declared to have been extinguished, and the mortgagee, if in possession of the 
mortgaged property, shall be ordered to deliver possession of the same to the 
plainitff. 7 a. Oo å 

(iv) An ward under section 82 or 88 made against a debtor shall be modified, 
if necessary, in the light-of.the result of such suit, on the application of any party 
to the award. 

(v) An appeal against the decision in such suit shall_lie to the District Court, 


whose decision shall be final.” 


5. Enactment of such a section will, I submit, have very beneficial results, 


` In the first place under sub-s. (t) a large number of applicants will be directed to 


`. filed is provided; 


file separate suits within a-short time. It will not be done in all sale-mortgage 
cases but only in those where experienced Judges will be able to anticipate prolonged 
litigation which is of no benefit to the agriculturists. Secondly, such suit will 
not be costly. It will only give the litigious agriculturist an opportunity to have 
second thoughts and decide for himself whether it would be worth his while to 
continue his dispute. Thus, many agriculturists who rushed to the Special Courts 
under the B, A. D. R: Act under‘the false belief induced in their minds that all 
their sales were going to be declared as mortgages will have time to reconsider 
their position. Only those who have genuine disputes and a few habitual litigants 
will be the only persons who will file suits under sub-s, (##). Those money-lenders 
who fraudulently wish to take advantage of the fact that they have in their possession 
sale-deeds to evidence transactions of real mortgages will be deterred from pressing 
false contentions before the B. A. D. R. Courts by the provisions of sub-s. (iit) 
extinguishing their debts altogether if they fail in such suits. Thus, indirectly it 
will have the effect of settling most of the sale-mortgage disputes which are true. 
Only the litigious minded agriculturists and money-lenders will be adversely 
affected by the proposed amendment; and the work of real debt-adjustment of the 
large number of the simple-minded agriculturists will be over in a couple of years. 


B. L. GADKARI, B.A., LL.B., 


APPLICATION OF LIMITATION ACT TO PROCEEDINGS UNDER THE 
B. A. D. R. ACT. - 


Ir may be stated at the outset that the B.A.D.R. Act (Bom. XXVII of 1947) 
does not prescribe any limitation period except for the fact that the applica- 
tions under s. 4 of the Act are to be filed before October 81, 1947. 

Section 48 of the Act provides for appeals against certain orders : 

($) but no limitation period is prescribed for filing them ; 

(ii) again s. 87 of the Act allows an application to be made for reopening an 
„award, but here also no limitation period’ within which an application is to be 


~ 
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(iit) similarly a reference to the definition of debt s. 2(4) will prima facie include 
even time-barred debts. 

Under the circumstances referred to above, on a prima facie and ee 
perusal of the said Act it appears that the Indian Limitation Act of 1908 does not 
apply. But if we think deeper and consider the matter from a broader point of 
view the saner and more correct view would seem to be that the provisions of the 
Indian Limitation Act, 1908, at least tosome extent are applicable to the proceed- 
ings before the Special Courts under the Act. Some of the following arguments 
can be advanced in support of this proposition :— 

(i) It is provided by the Act that the procedure is to be followed under the Civil 
Procedure Code (vide s. 46 and r. 18 of the B. A. D. R. Act.) 

. (it) The statutory provision of s. 29 of the Indian Limitation Act, 1908, is 
clear enough. ‘The section reads : 

29(2). Where any special or local law prescribes for any suit, appeal or appli- 
cation, a period af limitation different from the pericd prescribed therefor 
by the t schedule, the provisions of section 8 shall apply, as if such 
period of limitation prescribed for any suit, appeal or application by any special 
or local law— : 

(a) The provisions contained in section 4, sections 9 to 18, and section 22 
shall apply only in so far as, and to the extent to which they are not expressly 
excluded by such special or local law; and 

(b) the 1emaining provisions of this Act shall not apply. 

(8) Nothing in this Act shall apply to suits under the Indian Divorce Act. 

(iii) The omission ofs. 10 and s. 74 of the old Act of 1989 is significant in this 
connection. Under the old Act the Board is entrusted with the work under 
the Act and s. 29 of the Indian Limitation Act could not apply in terms to the 
proceedings before the Board as the provisions of the Indian Limitation Act are 
applicable to applications to the Courts only as the preamble states ind as the 
Board was not a Court, vide s. 7 of the old Act 1939 and the ruling reported in 
People’s Own Previ, & Gen. Ins. Co. v.Guracharya,! a case decided under the same Act. 

Under these circumstances the Legislature thought fit and incumbent to provide 
some period of limitation for-.preferring appeals. But now as the whole work 
under the new Act is entrusted to civil Courts and as the procedure is to be governed 
by the Civil Procedure Code of 1908, it was unnecessary to provide for any separate 
limitation periods for appeals or review applications. 

(iv) The law of limitation is the law of procedure and a complete code on the 
point of limitation and it does apply to the proceedings before the Special Courts 
constituted under the special Acts. Act No. XXVIII of 1947 is not and cannot 
be a complete code even for limitation purposes. k 

(v) Chap. II of the Act deals with procedure for adjustment of debts of which 
ss. 87 and 48 allow application for reopening awards and appeals respectively. 
But no period is prescribed therefor. Section 46 provides to the effect that the 
provisions of the Civil Procedure Code will apply to the said proceedings ; where 
‘appeals are provided for by Special Acts and no limitation period is fixed, and 
the provisions of the Civil Procedure Code of 1908 are made applicable, the 

rovisions of the Indian Limitation Act are held to be applicable by the various 
High Courts in the following cases :— , 

Ramasami Pillai v. Deputy Collector of Madura?; Mt. Pana Bibi v. Mahla?, where 
Ramasami’s case'is relied upon; and Ram Lal v. Amarchand.4 l 

With the same reasoning it may be said that the appeals and applications under 
Act No. XXVIII of 1947 will be governed by arts. 152 and 178 of the Indian 
Limitation Act, 1908. 

Assuming for the sake of argument that the said Act is a complete code by itself 
even with respect to limitation and not governed by any provisions of the Indian 
Limitation Act, 1908, let us discuss the possible logical results that will necessarily 
follow therefrom :— 


928] A. I. R. Lah, 488. 
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(i) As the definition of “Debt” in s, 2(4) of thé Act is wide enough to 
cover the time-barred debts, the debtors will be highly prejudiced if time-barred 
debts are to be taken into consideration at the time of the adjustment, In this 
connection a plausible argument may be advanced, that in case of time-barred 
debts only the remedy is lost and not the debts themselves which still remain as 
before. This proposition can again be supported by statutory provisions in law 
that a oe et dbi is good consitieration, vide s.25 of the Indian Contract Act. 
But obviously this result will be contrary to the very spirit of the Act itself. 

(ii) The appeals and review applications can be filed at any distance of time 
and no party will ever know when he will be dragged into Court and the principle- 
of finality of judgment, which is universally accepted as a fundamental principle 
of judicial administration, will be seriously affected. . - 

(iii) If the Special Court is closed on the last day when an application could 
have been made under the Special Act, just as it happened in the case of Kolhapur 
District, the application filed on the next opening day will be time-barred, against 
‘the general principle of law, namely, no one will be prejudiced by the act of Court. 

Such and other shocking results will follow if we once rule out that the provisions 
of the Indian Limitation Act do not apply to proceedings before the Special Court 
under the Act. 

In this connection one cannot afford to be silent about the recent unreported 
ruling by their Lordships of the Bombay High Court in Civil Rev. No. 620 of 1947. 
The question before their Lordships was whether the provisions of s. 5 of the Indian 
Limitation Act can be availed of in view of s. 74 of the old Act, to bring the 
applications received after the prescribed period under the two Acts of 1989 
and 1947. It appears from the judgment that reliance was placed on s. 74 
of the old Act and it was contended that the provisions of s. 5 of the Indian 
Limitation Act, 1908, were applicable. It was held by- their Lordships that 
s. 74 did not apply to the case and hence s. 5 of the Indian Limitation Act could 
not be availed of. The case was decided with reference to the special wording of 
s. 74 of the old Act and its omission in the new Act of 1947. Section 74 reads :— 

“Save as expressly provided in this Act the provisions of the Indian Limitation Act, 1908, 
shall apply to all claims in respect of debts in the proceedings under the Act as if such pro- 
ceedings were proceedings in a suit in'a Civil Court.” i 

It is possible to argue that though the question of .limitation was not directly 
before their Lordships, still it can be said that the same was involved indirectly 
and that their Lordships have also decided that the provisions of the Indian 
Limitation Act do not apply to the proceedings before the Special Courts. But 
this view seems incorrect in view of the. questions before their Lordships. 

(t) No reliance was placed on s. 29(2) of the Indian Limitation Act and it 
cannot be taken that their een have also decided that the provisions of the 
Indian Limitation Act do not app y to any proceedings before the Special Courts 
constituted under Act,No. of 1947, ‘A case is only an authority for 
what it actually decides and it cannot be quoted for a proposition that may seem 
to follow logically from it,’ to use the words of Lord Halsbury in Quinn v. 
Leathem.1 j ~ 

(#1) It directly conflicts with the statutory provision of s. 29(2) of the Indian 
Limitation Act, 1908. 

(tit) It will be too much to expect that their Lordships and the advocates 
who appeared before them were unware of the said statutory provision. 

In view of the above discussion for and ian “the subject under considera- 
tion” and the rulings of the various High Courts, it can be fairly said that it is 
sufficiently established that the law of Indian Limitation Act at least ss. 4 
and 9 to 22 are applicable to the proceedings before the Special Courts by virtue 
of s. 29(2) of the Indian Limitation Act and some other provisions, viz. arts. 152 and 
178 are applicable by virtue of s. 46 of the B.A.D.R. Act, 1947. 


M. A. GATADE, B.A., LL.B, 


1 [1910] A. C- 408 
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HIRE-PURCHASE OF MOTOR-CARS 


Oxe of the consequences of a hire-purchase agreement is that the hirer cannot 
dispose of the goods and confer a good title on an innocent purchaser since the 
hircr has neither bought, nor agreed to buy end obtained possession of, the goods 
within the Sale of Goods Act, 1898, s. 25. While the owner thus enjoys some measure 
of protection, the position of an innocent: purchaser is distinctly less comfortable, 
and the apparent ease with which motor-cars, subject to hire-purchase agreements, 
can be sold Paor evidently calls for providing some sort of effective remedy. 
In Norman v. Pitt ( (1948) 98 L.J. 418) Sett, L.J., in the Court of Appeal 
suggested that the registration book should conszain a reference to any hire-purchase 
interest, and that some such legislative provisic. should be made. A similar view 
was expressed by the Lord Chief Justice (460 E.o.C. 240). The registration book 
is not a document of title and is at present quite valueless to an innocent purchaser 
where the possessor of the car attempts fraudulently to dispose of it. The Minister 
of Transport, in view of repeated questions on this subject, has so far taken the 
view that he could not recommend the intr-duction of legislation since the 
additions and complications involved would rerder the present licensing systems 
largely unworkable. Meanwhile, as Mr. Justice Hilbery observed en July 18 in 
Western Credit Services Lid. v. Pascoe, Judges gomg on circuit are constantly being 
presented with cases of fraudulent conversion of. motor-cars, the subject of hire- 
purchase agreements, and his Lordship made -he novel, 1f somewhat drastic, 
suggestion that an Act should be passed making it obligatory for motor-cars 
acquired under a hire-purchase agreement to carry some prescribed exterior 
indication of that fact which would not only render the passage of the vehicle 
from hand to hand more difficult, but also facilitate prosecutions since it*would be a 
criminal offence for anyone to remove the indice*ion from the vehicle while the 
hire-purchase agreement was still operative. Perding the introduction of legisla- 
tion, which no doubt is urgently required, it should not be overlooked that any 
insurance policy relating to the vehicle is likely to bear an endorsement of a hire- 
purchase interest and can, therefore, disclose to the purchaser any flaw in the 
vendor’s title. In many cases information may alco be obtained from the register 
of motor-vehicles subject to hire-purchase agreements which is being kept by H.P. 
Information, Ltd., a non-profit making company formed in 1988, which is sponsored 
by a number of motoring associations and the Ministry of Transport and with 
which many hire-purchase companies register their transactions.—L.J. 


SALE By SHERIFF: PuRrcHASEs’S TITLE 


In the case of a sale by a sheriff after execution issued put of the High Court, 
Lord Alverstone, C.J., observed obiter in Crane & Sons v. Ormerod ( [1908] 2 K.B. 87), 
the purchaser does not get a good title if the goods are not the property of the 
judgment debtor. The opposite result was arrived =t by Mr. Justice Finnemore 
in the recent case of Curtis v. Maloney ( [1950] 2 All E. R. 201), where it was held 
that an innocent purchaser obtained, in such circurrstances, a title good against 
the whole world, including the true owner. There ts, however, no real conflict 
of judicial opinion for the position turns now on s. 15 of the Bankruptcy and 
Deeds of Arrangement Act, 1918, which, needless to say, had not been enacted 
at the time of the decision in the Crane case. The section, which has its fair share 
of difficulties, provides that where any goods in the possession of an execution 
debtor at the time of the seizure by the sheriff are solc by him, without any claim 
having been made to them, the puichaser of the goods so sold shall acquire a good 
title. A proviso to the section adds, however, that the right of any claimant, 
who proves that at the time of sale he had a title to any of the goods so seized, 
to any remedy to which he may be entitled against a~y person other than the 
sheriff shall remain unaffected. The crucial question is how to bring into harmony 
the operative part of the section, which speaks of the purchaser acquiring a “good 
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title,” and the proviso which, at first sight, seems to give the true owner any 
remedy against, any person other than the sheriff. "Oddly. enough, there appears 
to be no authority on the point. It was strenuously argued that the whole purpose 
of the section was to protect the sheriff while leaving open every possible right to 
the true owner against everybody except the sheriff. This contention was, however, 
rejected by Mr. Justice Finnemore who was of opinion that a “good title” must 
mean a good title against everybody, including the- person who might at a later 
date show that he had a better title as being the true owner. This means that the 
proviso to the section must be read subject to the operative part of the section, 
the.object and purpose of which was, in the words of his-Lordship, first, to protect 
the innocent purchaser who buys from the sheriff; secondly, to protect the sheriff 
against any action against him; and, thirdly, to preserve to the true owner what- 
ever other rights he has by action against anybody except the sheriff.—L.J. 


NEGOTIATIONS ‘‘ WITHOUT PREJUDICE”? 


THE precise extent to which communications are privileged which pass between 
partics to a matrimonial dispute and those to whom they resort with a view to 
reconciliation, is difficult to ascertain. The latest decision concerned with this 
problem is Mole v. Mole ( [1950] 2 All E.R. 828) in which an unsuccessful attempt 
was made to narrow down the rule as to “ without prejudice” communications to 
cases where ee lap have accepted the probation officer as a conciliator 
between them. ere one had failed to do so, it was argued,’ communica- 
tions between that party and the intermediary were not privileged and ought to be 
admitted in evidence. This contention was rejected by the Court of Appeal 
on the ground that as soon as the probation officer was asked to act in the capacity 
of a conciliator, statements made to him by either party should be treated as 
povro under the rule formulated, in McTaggart v. McTaggart ( [1948] 2 All 

-R. 754).° It was then suggested that if the rule were applied at an early stage 
in the matrimonial dispute 1t would tend to prejudice the principle that a spouse 
was no longer in desertion if he or she had made.a bona fide attempt to be taken 
back, and if such bona fide attempt was made through a probation officer it ought 
to be taken into account. Lord Justice Bucknill agreed that there was some force 
in that argument, but, since in matrimonial disputes reconciliation was to be 
preferred to a divorce, and since the privilege tended to promote the prospects of 
reconciliation, the rule ought to be applied although it might make it difficult 
for the spouse in some ways to prove a bona fide attempt to return home. The 
question still remains whether the rule in McTaggart v. McTaggart applies to 
probation officers only, or to other persons also who are called upon by the parties 
to act as conciliators. In Bostock v. Bostock ( [ 1950] 1 All E.R. 25) Mr. Justice 
Ormerod declined to extend McTaggart’s case beyond interviews with probation 
officers and held that a meeting with the solicitors of the parties to discuss a possible 
reconciliation could not be regarded as being “ without prejudice” unless it was 
specifically stated to be so. The correctness of that decision was doubted by 
Lord Justice Denning in Mole v. Mole (supra) who took the view that the principle 
laid down in McTaggart’s case applied equally to other persons, such as clergy, 
doctors, 01 marriage guidance counsellors, to whom the. parties resorted with a 
View to reconciliation when there was a tacit understanding that the conversations 
were without prejudice, and there was no reason why the solicitors of the parties 
should be in any different position.—L.J, o. ar 


-JUDICIAL Irony á ' 


‘WE once remarked of statutes (cf 97 L.J. 600) that old wpod is not necessarily 
dead wood. And so with those judgments. which are among the flowers of legal 
literature : they lose none of their attraction merely because they bloomed yester- 
day. It was not long ago that counsel cited to Mı. Justice Harman the decision, 
in Walker v. Armstrong ( (1856) 8 -De.G. M. &-G. 581), in which the plaintiff (a 
naval officer), having acted on certain legal advice which proved to be faulty, had 
_ to ask the Court to reform a deed of-settlement: : The passage. of time has in no 
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way dulled the polished irony of the words with which Knight Bruce, L.J., opened 
his judgment (at p. 588): “ This litigation owes its origin to the manner in which 
a series of professionel gentlemen in the north of England permitted themselves 
to transact, or in more accurate phrase to entangle and perplex, some legal business 
instrusted to their care. These licensed pilots undertook to steer a post-captain 
through certain not very narrow straits of the law, and with abundance of sea room 
ran him aground on every shoal they could m&ke.”—L.J. 


A LecaL Pass 


My friend Adler entered law school rather late in life; and asa result was defi- 
nitely determined to saturate himself whoily and completely with the spirit of 
the thing, before he again went into public life...but this time, as a counsellor in 
the noble and majestic profession of the law. 

As a result his class-mates observed that Adler literally ate law, slept law, 
drank law, lived law as an avid student of same. Even the most commonplace 
observance of Adler had a legal flavour ; even in ordinary discussions Adler spouted 
jurisprudence. 

One day some of us attended a football game with Adler. The game was a 
hotly contested one and one team had resorted to concentrated aerial attack. 
Suddenly a long pass was thrown; and while the ball was in the air...and the air 
was tense with excitement; Adler jumpec up from his seat and shouted, “‘The 
ball is now in escrow,” —C. & C., 


[ra 


ONE SUCCESSFUL CROSS-EXAMINATION 


. More than a score of years ago two young lawyers, neither one of whom was 
known outside his own small Arizona community, were opponents in the trial of 
an Italian accused of slaying his sweetheart. _ | 

The deputy county attorney, who later was to become president of a big utility 
company, had just about clinched his argument that the murder was premeditated. 

The defence counsel, now a famous criminal attorney, had put on a good show, 
but he knew the evidence he had produced would not hold water with the jury. 

On the stand was the state’s final witness—the girl’s mother. She had had to be 
helped to the stand, and the prosecuting attorney had emphasized to the jury 
her suffering at the loss of her daughter, and her invalid condition. With a few 
more terse remarks he rested his case. 

Defence then took over cross-examinstion of the aged Italian woman. 

Drawing himself up to his full height the defense attorney pointed directly at 
his opponent. “Is that the man who killed your daughter?” he bluntly asked the 
star witness. 

Without a moment’s hesitation the woman spoke a firm: “Yes.” 

- The young deputy county attorney blushed furiously. It was three minutes 
before the Judge could restore order in the packed courtroom. 

Again pointing ruthlessly to his embarrassed competitor, the defence lawyer 
demanded of the witness: “Now, madam, are you POSITIVE that is the man who 
killed your daughter ? ” Sf 

For the second time the woman replied in the affirmative, 

. In exactly 22 minutes the jury returned a verdict of not guilty. 

Outside the courtroom, after the trial, the prosecuting attorney cornered his 
opponent and asked: “How the devil did you know that my star witness was. 
almost totally blind ? ” 

“I didn’t,” he replied, “until she turned around and bowed to an empty chair 
behind the witness stand.”—C. & C. 


~ 


PROPERLY ADMISSIBLE 


The lawyer was browbeating the witness. “I understand,” he said fiercely, . 
‘that you called on the defendant. Isthatso?” _ car 
: ie Yeg, replied: the witness. DE Pis 


: “Wiatdid he say ?-’-continmmed the-lawyepy - -120 0037 o o- ey 
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‘At this point the counsel for the opposition objected that evidence as to conver- 
sation was not admissible. An hour’s argument ensued. Then the Court retired 
to.consider the point, returning after considerable time to announce the question 
a proper one. 

“What did he say ? ” repeated the lawyer, with a confident smile. 

“He wasn’t home, sir,” came the answer.—C. & C. 


A RoLa Stone Garners No Moss 


WE are much indebted to a correspondent who has informed us that in a recent 
contest to translate English into United States Federal Prose, the first prize, a 
coat of arms showing a stuffed bureaucrat rampant on a bound volume of the 
Congressional Record, the gift package neatly done up in red tape, went to Ellwood 
H. McClelland, who has just retired from the Carnegie Library of Pittsburgh. He 
has translated “A rolling-stone gathers no moss”, as it would be described in a 
Government Regulation, and, for conciseness, has held it to one sentence; “A 
detached fragment of the terrestrial lithosphere, whether of igneous, sedimentary, or 
metamorphic origin, and whether acquiring its approximation to sphericity 
through hydraulic action or other attrition, when continuously in motion by 
reason of the instrumentality of gravitational forces constantly acting to lower 
its centre of grayity, thus resulting in a rotational movement around its temporary 
axis and with its velocity accelerated by any increase in the angle of declivity, 
is, because of abrasive action produced by the incessant but irregular contact 
between its periphery andthe contiguous terrain, effectively prevented from 
accumulating on its external surface any appreciable modicum of the crypto- 
gamous vegetation normally propagated in umbrageous situations under opti- 
mum conditions of undeviating atmospheric humidity, solar radiation, quiescence, 
and comparative sequestration from erosive agencies’.—L. J... 





REVIEWES 


The Law and Practice óf Income-Taz . By Sie Jamsuepsi B. KANGA, M.A., LL.B., 
Judge of the High Court of Bombay (1921-28), Advocate-General of Bombay 
(1922-85) and N. A. PALKAIVALA, M.A., LL.B., Advocate, High Court, Bombay, 
Professor Government Law College, Bombay. Bomsay: N.M. Tripathi, Ltd., 
Princess Street. 1950. Roy. 8vo. Pages cxt-+-121+744-+-844. Price Rs. 85. 

* We warmly welcome this commentary on the law and practice of Income-tax. 

The bare text of the Indian Income-tax Act, 1922, withall amendments up to date 

duly incorporated, has been given in the first 121 pages of the book. This is 

followed by Part I which embodies the sections of the Act with full 
annotations on each section and covers another 744 pages. , Part HI runs into 
further 287 pages and contains (1) the Indian Income-tax Rules, 1922 ; (2) Noti- 
fications, Orders, Rules, etc. pertaining to income-tax; and (8) Miscellaneous 
statutes such as the Indian Finance Acts 1946 to 1950; Laws relating to Income-tax 

Investigation Commission; the. Business Profits Tax Act; the Government 

Trading Taxation Act; the Govermor-General’s Salary (Exemption from Taxation) 

Act; the Payment of Taxes (Transfer of Property) Act; the Adaptation of Laws 

Order, 1950; the Opium and Revenue Laws (Extension of Application) Act ; 

and five Ordinances relating to Income-tax and Excess Profits tax. 

The Income-tax Act as it stands at present is a higgledy-piggledy piece of 
legislation. Some of its provisions are not easy to understand because they are 
clumsily worded. There is no clarification owing to bad draftsmanship which is 
more and more visible in recent legislation. The original Act was not happily 
worded but the plethora of amendments introduced from time to time to bring 
into the net the tax-evader has made confusion worse confounded. The learned 
authors rightly observe; “The unending competition in ingenuity between the 
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tax-gatherer and the tax-evader has rendered the taxation statutes increasingly 
complicated. It has been repeatedly pointed out that the amendments made 
from time to time to the Act, directed as they frequently are to stopping an exit 
through the net of taxation freshly disclosed, are too often framed without sufficient 
regard to the basic scheme upon which the Act originally rested.” There is an 
array of judicial dicta pointing out the incomprehensible complexity of this piece 
_ of legislation. 

atte to the commentary on each of the sections of the Act we find it exhaus- 
tive and couched in simple language. It explains the meaning and purport of 
every section with great clarity. It bears the impress of a master mind that 
unfolds the intricacies of various provisions. Attention has been invited at 
several places to those provisions of the Act which require clarification or amend- 
ment. There is a difference of judicial opinion on several points and this has been 
clearly pointed out and discussed. More than two thousand decisions bearing 
on this piece of legislation, reported in the authorised and other series of reports, 
have been carefully scrutinised and the basic principles underlying them have been 
fully elucidated. Where a decision seems to be faulty, its inaccuracy has been 
pointed out and discussed. In the Table of Cases references to every series of 
reports in which a decision has been reported have been given to facilitate the 
work of a busy practitioner. The spade work in writing the commentary has 
been very ably, skilfully and successfully carried out by the learned junior author, 
but the guiding and inspiring, revising and supervising, hand is that of the eminent 
senior author, Sir J. B. Kanga, the doyen of the Bombay Bar, who has successfully 
fought thousands of battles in the legal arena. As a brilliant lawyer, distinguished 
Advocate General, and a highly successful: Judge of the Bombay High Court, 
he has won further laurels in the field of legal literature by producing this monu- 
mental work on the law of income-tax. The commentary is bound to be very 
useful to the Bench and the Bar, the Income-tax Officer and the Income;tax agent. 
The Index is exhaustive and well planned, and the get-up of the work is par 
excellence. 


The Bombay Land Revenue Code (Bom. Act V of 1879) (In Gujarati). By 
ANIRUDDHAN. SELAT, B.A,,LL.B., Advocate, AHMEDABAD : Chandrakant C. Vora, 
Gandhi Road. 1950. Roy. 8vo. pages xvi, 189. Price Rs. 8-8-0. 

Ir is gratifying to see that the principal Acts of the Bombay Legislature are 
rendered into and commented on in the principal languages of the State. The 
Land Revenue Code is here published in the Gujarati language and case-nota- 
tions in brief are appended. 


Principles of Mercantile Law. By RansrrLaL H. Panpta, B.A., LL.B., of the 
Middle Temple, Barrister-at-Law. Bompay: N. M. Tripathi, Ltd., Princess 
Street. Second Edition. 1950. Roy. 8vo. Pages 402 + cxxx. Price Rs. 1%. 
Taar a second edition of this book should be called for within a short period 

of two and a half years bespeaks of its popularity. This edition has been 

thoroughly and carefully revised and brought up-to-date. A new chapter on 

Arbitration has been added and the chapter on stamp duties has been enlarged 

and relevant sections of the Indian Stamp Act have been freshly incorporated, 

Students and businessmen will find this edition very serviceable. 


